ISSUES ON NATIONALIZATION OF
CERTAIN TRADITIONAL AREAS
OF INVESTMENTS" -

Lilia R. Bautista**

" The Philippines is one of the few countries that has developed a
body of laws limiting the entry of foreign investments in certain tradi-
tional areas of .investments. These laws are known as “nationalization
laws”. They are however more aptly called “Filipinization laws” since
they effectively reserve certain areas of investments to Filipinos, as con-
trasted to “nationalization” which usually presupposes a takéover of an
original foreign investment by the government. In fact, we are one of
the few countries which has no history of nationalization of any foreign
investment in the country. This is perhaps so because our so-called na-
tionalization laws already reserved certain areas of investments to
Filipinos early in the century, thus averting a friction between foreign
and domestic investors in traditional fields of investments.

A. Exploitation of Natural Resources

To conserve the patrimony of the nation,! the exploitation of natural
resources is limited to Filipinos or 60% Filipino-owned or controlled
corporations or associations.

The objectives of nationalization of the natural resources of the
country -are: (1) to insure their conservation for Filipino posterity;
(2) to serve as an instrument of national defense, helping prevent the
extension into the country of foreign control through peaceful economic
penetration; and (3) to prevent making the Philippines a source of inter-
national conflicts with the consequent danger to its internal security and
independence.?

It has been said that at the time of the framing of the Philippine
Constitution, Filipino capital was known to be rather shy. There was
hesitation as a general rule to invest a considerable sum of money for
the development, exploitation, and utilization of the natural resources of
the country. Filipinos then were not used to corporate enterprises as the
peoples of the West. This general apathy meant that the development of
our natural resources would not be possible unless foreign capital was
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** Governor, Board of Investments; Assistant Secretary, Ministry of Trade and
Industry; Vice-Chairman and Acting Executive Director, Technology Transfer Board.
1 Preamble of the 1935 and 1973 Constitutions.
2 Aruego, THE FRAMING OF THE PHILIPPINE CONSTITUTION, 604 (1949).
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encouraged to come in and help in that development. The delegates of
the Convention were aware that the nationalization of our natural re-
sources would certainly not encourage the investment of foreign capital
in them. Despite such knowledge, there was a general feeling in the
Convention that it was better to have such a development postponed
until such time when the Filipinos would be ready and willing to under-
take it, rather than permit the natural resources to be placed under the
ownership or control of foreigners in order that they might be immed-
iately developed, with the Filipinos serving not as owners but as tenants
or workers under foreign masters. The delegates believed that at all costs,
the natural resources should be conserved for Filipino posterity. Addi-
tionally, the nationalization of natural resources, they believed, was an
instrument of national defense. They felt- that to permit foreigners to own
or control the natural resources is to ,weaken the national defense. It
would make possible the gradual extension of foreign influence into our
politics and thereby increase the possibility of foreign control.3

To date, such beliefs presumably still exist under such euphoric feel-
ing of nationalism, without the realization that economic conditions have
so deteriorated though Filipinos are no longer the subservxent people of
colonial days.

On September 18, 1934, in a speech delivered by Delegate Montilla,
he dwelt on the necessity of embodying in the Constitution declarations
of nationalistic policies. In the course of his speech,-he said in. part:

“The constitutional precepts that I believe will ultimately lead us to
our desired goal are: (1) the complete nationalization of our lands and
natural resources; (2) the nationalization.of our commerce and industry
compatible with good international practices. With the complete national-
ization of our lands and natural resources it is to be understood that our .
God-given birthright should be one hundred per cent in Flhpmo hands .
Lands and natural resources are immovable and as such can be compared
to the vital organs of a person’s body, the lack of possession of which
may cause instant death or the shortening of life. 1If we do not completely
nationalize these two of our most important belongings, I am afraid that
the time will come when we ‘shall be sorry for the time we were born.
Our independence will be just a mockery, for what kind of independence
are we going to have if a part of our country xs not in our hands but
in those of foreigners?"4

Despite the move for 100% ownership of capital by Filipinos in cor-
porations or associations in “the disposition, exploitation, development or
utilization of natural resources, as gleaned from the above speech, the final
version was for a 60% Filipino ownership. In a way, this verdict assumed
that the Filipinos with 60% ownership can fight for thelr rights, and that
being in control is sufficient,

3 Ibid., at 605.
4 Ibid., at 592.
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The above principle found its way into the 1935 Constitution,’ and
subsequently into the 1973 Constitution with the following additional
provision:

“The Batasang Pambansa in the national interest, may allow such
citizens, corporations, or associations to enter into service contracts for
financial, technical, management, or other forms of assistance with any
foreign person or entity for the exploration, development, exploitation or
utilization of any of the natural resources. Existing valid and binding
service contracts for financial, technical, management, or other forms of
assistance are hereby recognized as such.”?

Without the cited provision, doubts were raised as to whether service
contracts can be entered into with foreign companies for the exploitation
of natural resources. In the early seventies, the proposed service contracts
for oil exploration were debated in the halls of Congress, its detractors
claiming that service contracts are a means to circumvent the Constitu-
tional provision, the provision therein that net sharing between the
Filipinos and service contractors shall not go beyond the 60-40 ratio in
favor of the former notwithstanding. To put to rest all these questions,
the 1973 Constitution explicitly authorized service contracts, and hence,
the subsequent laws enacted pursuant to the said provision in the field of
oil exploration,® mining® and agriculture.10

1. Mining Industry

In the case of service contracts for mining, a number of issues have
cropped up regarding its implementation in cases where the service con-
tractor is also an investor to the extent of 40% in the Filipino corporation
which owns the mining rights. It would seem that the foreign investor
should be entitled to dividends for its 40% shareholding as well as to
the fees due it as a service contractor. Interesting in this regard is the
opinion of the Secretary of Justice on service contracts. According to this
opinion, the service contract system was obviously intended to enable
Filipino citizens and entities to enlist the assistance of foreign capital to
hasten the development of our natural resources in capital-intensive and
sometimes high-risk ventures. Section 44 of Presidential Decree No. 463
specifically provides for service contracts in mining. Under the said law,
the coatractor may be paid from “the proceeds of the operation not ex-
ceeding forty percent (40%) thereof.” It would seem that the service fee
that is payable to the contractor may be treated as an exchange or a part
of operating costs, deductible from the gross proceeds of the operations,

5 CoNsT. (1935), art. XIII, sec. 1.

6 CoNsT., art. XIV, sec. 9.

7 As amended in the 1981 Constitutional Amendments, Res. No. 2, art. IX, sec. 6.

8 Pres. Decree No. 87 (1972), as amended.

9 Pres. Decree No. 463 (1974), sec. 44, otherwise known as the “Mineral Resources
Development Decree of 1974.”

10 Pres. Decree No. 151 (1973).
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and is therefore paid off before any surplus or income is realized by the
mining company that may eventually accrue to the company’s stock-
holders as dividends.

The regulations implementing the law would seem to allow an ar-
rangement whereby the service contract stipulates for: (i) repayment to
the contractor of pre-production expenses; (ii) refund of funds actually
advanced by the foreign entity; (iii) payment of fair value of services
rendered, plus interests at prevailing internationally accepted rates; and
(iv) a further 40% share in “the proceeds of the operation”.

While payments to a service contractor may be justified as a service
fee, and therefore pmperly deductible from the gross proceeds of the
corporation, the service contract could be employed as a means of
going about or circumventing the constitutional limit on foreign equity
participation and the obvious constitutional policy to insure that Filipinos
retain beneficial ownership of our mineral resources. To determine the
reasonableness of the total “service fee”, the following must be looked
into: the valuation of services rendered, accounting of funds advanced,
and, most importantly, the manner of computing the “proceeds of opera-
tion” and the duration of the sharing in the said proceeds in relation to
the exposure of the foreign contractor, i.e., the nature and extent of the
risks assumed by the coatractor, the magnitude of capital investment, and
other relevant considerations like the options available to the contractor
to become equity participant in the Philippine entity holding the conces-
sion, or to acquire rights in the processing and marketing stages.!!

In interpreting the above opinion of the Secretary of Justice, it seems
that if the services in a service contract are properly valued, they should
normally be deductible as expenses of operations, and consequently should
not affect the 60-40 sharing between the Filipino and alien stockholders,
respectively. In other words, bora-fide service fees and returns from
equity contributions are not to be added together for the purpose of
determining compliance with the Constitutional limitation.

Based on the costs normally charged by the service contractor as
cost of operations, there would seem to be only the technology tnansfer
fee, guarantee fee (if any) for borrowed money, marketing and managerial
fees. Normally, management fee should not be beyond 2% of project
cost. In certain mining operations, such as copper mining, there should
be no technology transfer fee since there is mo new technology to be
transferred, unless there are special characteristics of the copper ore which
need application of a new technology.

It has been proposed that service fees be unpackaged and that some
guidelines on the allowable fees be formulated.

11 Sec. of Justice Op. No. 144 (s. 1977).
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In the absence of such guidelines and to avoid the possible circum-
vention of the Constitution, the then Cabinet Standing Committee decided
to retain the provision that the fee and dividends should not be in excess
of the 40% of the overall returns of the project.’2 Effectively, therefore,
there should be no service fee if the contractor is a 40% equity holder.
The directive of the Cabinet Standing Committee dated November 10,
1979 reads in part:

“X X X that the maximum service contract fee is 40% before tax;
since the basic idea of service contracts was instituted to develop mineral

and other natural resources in the Philippines which either the government

or other business could not develop in the meantime, it must be observed,

however, that the constitutional limitation as to sharing of benefits is

limited to 40%, in the case of foreign equity holders, the return on equity

is taxed and therefore the mining service contract fee which could go up

to a ceiling of 40% should be treated on parallel basis, and should be con-

sidered as pre-tax, without prejudice to the unpacking of certain fees which

are compensible directly to other foreign companies.”

It would be opportune to view the issue of nationalization of the
mining industry with our need for capital and technology to develop our
mineral resources vis-a-vis the equitable share of the foreign investor cum
service contractor in such a venture. With the above rule, the concerns
of those who fear that service contracts are a circumvention of the
Constitutional restriction are partly resolved. There is still the need,
however, to scrutinize each cost item deducted by the contractor from
the cost proceeds to determine whether indeed the .beneficial gain is
principally to the Filipinos. : :

2. Agriculture

In the field of agriculture, service contracts are not as developed.
The only law which authorizes service contracts in agriculture is found
in Presidential Decree No. 15113 which provides that:

“Citizens of the Philippines or corporations or associations which have
acquired lands of the public domain or which now own, hold or control
such lands under the Public Land Act or any other law, are hereby allowed
to enter into service contracts for financial, technical, management or other
forms of assistance with any foreign person or entity whenever and where-
ever such contracts are vital to achieve sound and more expeditious explo-
ration, development, exploitation or utilization of such lands owned, held
or controlled by such citizens or corporations.”

It should be noted that service contracts for financial, technical,
management and other forms of assistance apply not only to agricultural
ventures but also to industrial and commercial developments.’* However,
it is required that such contracts have to be approved by the Secretary

12 Pres. Decree No. 1677 (1980).
13 Pres. Decree No. 151 (1973), sec. 1.
14 Pres. Decree No. 151 (1973), sec. 2.
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(now Minjster) of Agriculture ;and. Natural:- Resources, .(now either. .the
Mmlster of Agnculture or Mrmster of Natural Resources; dependma oy
the actlvrty) 15 To, date, however, said oﬂices have not., estabhshed the
applicable rules and regulattons, and one wonders why the Mrmstry of
Trade-and Industry is not mcluded in the approvmg'authonty for mdustna]
projects.

Since the above law is limited to lands of the public domain, to
quthorize owners of agricultural private Tands to enter‘into’ service com-
tracts with foreign companies’and -avail of inceiitives “with the Board of

Investments, Presrdentral Decree No. 203216 specrﬁcally provrdes that:=-
f
“Filipino cmzens and corporatlons or assocuattons may enter into

sérvrce contract “for ‘financial, technical, management or othér forms of
assistance -wifh  any ‘foreign person or entity for the development of Philip-~
pme agnculture, agrrcultural resources and food productxon

i "However the abové law -which is found.in the new Aoncultura]
Ineentive "and Development ‘Act- lias not been published: and is scheduled
for fusthéer review befare: 1mplementatron Coe

3, Ozl Exploratran

‘The problem of sharmg, in service contracts, as diswssed in mlmng
contracts as wéll“as agricultural projects’ is not usually attendant in oil
exploratlon ‘because the sharmg is between the govemrnent and the foreign’
company. Howeyver,- the samé issue arises as ‘to whethier service contracts
are in effect a circumvention of the nationalization 'of the exploitatisd
of. natural resources intended to- protect the patrimony. of the nation. It
must be recogmzed that we need capital and technology -to develop our
natural resources, and service contracts would seem. to be an accepted
mode provided that safeguards are properly set ‘up and strictly imple-
mented. If in a service contract for oil exploration, practically all claims
of the foreign contractor are deductible, the remaining proceeds which
will be dmded may be toc small'a pie to share between"the owner and
the contractor and that, effectively, the’ .share ‘of the contractor may be
more. than that of the local investor. Moreover, a distinction should be
made between resources that can no longer be replaced -and those that
can be replenished or restored. For instance, in cases of forest products,
the Sérvicé contract should include’ commitments on ‘reforestation. Service
contracts must also be for a reasonable penod ‘and m\.tst not be unduly
extended as to the share of ownershxp e

B Land Ownersth

The acqursmon of private lands is hmrted to-.Filipino citizens and
to corporations or associations at least 60% of the capital of which is

15 Pres. Decree No. 151 (1973, sec. 3.
16 Pres. Decree No. 2032 (1986), sec,lO (last paragraph)
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owned by Filipino citizens. Therefore, realty companies and any business
activity where land ownership is involved may be considered a traditional
area of investment. The 1973 Constitution provides that:

“Save in cases of hereditary succession, no private land shall be trans-
ferred or conveyed except to individuals, corporations, or associations
qualified to acquire or hold lands of the public domain.”1?

1.

Thus, investments of foreigners in any activity where the ownership
of land for a factory site is necessary, would be limited to 40% foreign
ownership since foreigners cannot own land. It would be necessary in
this case to lease the land. However, the maximum period for the dura-
tion of the lease of private land is 25 years, renewable for another 25
years upon mutual agreement of both the lessor and the lessee.l8

This provision has been further limited by the various opinions of
the Ministry of Justice dealing with the divested lands of American com-
:panies at the end of the Laurel-Langley Agreement and holding that the
renewal should be agreed upon within one or two years before the expira-
tion of the 25-period. A lease agreement that specifically states that the
fease is for 25 years and renewable for another 25 years is believed to be
a circumvention of the intent of Presidential Decree No. 471. Otherwise,
the law should have provided for 50 years at the outset as the allowable
lease period. This view notwithstanding, practice indicates that remewal
is already agreed upon at the beginning of the first 25 years with a reason-
able escalation clause on the rental.

With respect to public lands, the same may not be acquired by private
corporations. Private corporations at least 60% of the capital of which
is owned by Filipino citizens may, however, lease public lands not ex-
ceeding 1,000 hectares in area. Under the 1973 Constitution, it is provided
that:

“Section 11. x x x No private corporation or association may hold
alienable lands of the public domain except by lease not to exceed one thou-
sand hectares in area; nor may any citizen hold such lands by lease in
excess of five hundred hectares or acquire by purchase or homesfead in
excess of twenty-four hectares x x x"19

Foreshore lands are lands of the public domain and are governed
by the Public Land Act,2® as amended. Section 60 of the Public Land Act,
which was enacted after the effectivity of the 1935 Constitution, provides
the following:

“Any tract of land comprised under this title may be leased or sold,
as the case may be, to any person, corporation, or association authorized

17 Consr., art. XIV, sec. 14.

18 Pres. Decree No. 471 (1974).

19 CoNsrt., art. XIV.

20 Com. Act No. 141 (1936), as amended.



1986] NATIONALIZATION OF INVESTMENTS 397

to purchase or lease public lands for agricultural purposes. The area of
the land so leased or sold shall be such as shall, in the judgment of the
Secretary of Agriculture and Natural Resources, be reasonmably .necessary
for the purposes for which such sale or lease is requested, and shall in
no case exceed one hundred and forty-four hectares: X x x Provided,
further, that any person, corporation, association or partnership disquali-
fied from purchasing public land for agricultural purposes under the pro-
visions of this Act, may lease land included under this title suitable for
industrial or residential purposes, but the lease granted shall only be valid
while such Jand is used for the purpose referred to.”

The Secretary of Justice, in previous opinions, construed the above
provision as authorizing the lease to aliens and alien-owned entities of
public lands suitable for industrial or residential purposes.2! These opinions
were principally inferred from the decision in Krivenko v. Register of
Deeds,2 where the Court observed that under the Constitution and Sec-
tions 23 and 60 of Commonwealth Act No. 141, the right of aliens to
acquire public agricultural lands is completely stricken out, undoubtedly
in pursuance of the constitutional limitation. Land of the public domain
suitable for residence or industrial purposes may only be leased, but not
sold, to aliens, and the lease granted shail only be valid while the land
is used for the purposes referred to. The exclusion of sale in Common-
wealth Act No. 141 is undoubtedly in pursuance of the constitutional
limitation that the term “public agricultural land” includes land for resi-
dential purposes.

It must be noted that the Secretary of Justice reversed his previous
opinions by ruling that “except as provided on the Parity Amendment
to the 1935 Constitution, aliens and alien-owned corporations may not
lease public agricultural lands suitable for commercial or industrial pur-
poses.”? Citing the language of the 1935 Constitution, the Secretary held
that a lease of public lands falls within the specific prohibition contained
in the 1935 Constitution against the utilization or development by aliens
of public agricultural lands.

In the case of lease by aliens of private agricultural lands, note-
worthy is the case of Smith, Bell & Co., Ltd. v. Register of Deeds?
wherein the Supreme Court said:

“, . 4 in Consulta No. 136 of the Register of Deeds of Camarines Sur,
the CFI of Manila, Branch IV, held that: until otherwise fixed by a superior
authority, twenty-five (25) years is a reasonable period or duration for the
lease of a private agricultural land in favor of an alien. . .”

It would therefore seem that-lease of foreshore- lands or any public
land may not be allowed to foreign companies. Likewise, foreign ‘com-

218ec. of Justice Op. (s. 1946); Sec. of Justice Op. No. 64 (s. 1948), Sec.
of Justice Op. No. 6 (s. 1949).

2279 Phil. 461 (1947).

23 Sec. of Justice Op. No. 137 (s. 1972).

24 96 Phil. 53 (1954).
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panies who have industrial plants should lease the lands from Filipinos
or from a realty company 60% of the shares of which are owned by
Filipino . citizens. In this connection, one must note that the 60% of the
equity to be held by Filipino citizens in a realty company should be owned
wholly by Filipino citizens, otherwise, in the application of the “grand-
father rule”, such realty company may ‘be construed as a circumvention
of the constitutional provision prohibiting the ownership of land by foreign
companies, . .

There have been a lot of problems with respect to land ownership
by foreign investors questioning Presidential Decree No. 471 on the leases
of private land -of up to only 25 years, renewable for another 25 years,
This objection becomes even more intense in the light of earlier views
expressed by the Ministry of Justice that the renmewal should be made
during the latter part of the first 25 years and should not be agreed upon
at the beginning of the-lease period. For projects with long. gestation
periods, such limitation inhibits long range planning and encourages foreign
companies to move out after-25 years. Perhaps it is time that this-tradi-
tional restriction- on. investments of aliens be looked into more closely
and revised so that leases may not exceed 50 years, leaving it to the lessees
to discuss the terms and make provision for escalation during a 50-year
lease. This period may be long for certain projects but just right for big
projects where heavy investments are involved and where companies desire
to be assured that their plants cannot just be moved around after 25 years.
It is time that this issue be reopened to clear the air for investment
purposes,

There has also been, to a certain extent, a reducing of the conserva-
tion of the patrimony of the nation to citizens of the Philippines with the
added provision in the Constitution that a natural-born citizen ~of the
Philippines who has lost his citizenship may be -transferee of a . private
land and his residence, as the National Assembly may provide?* Addi-
tionally, the condominium law allowing the acquisition of condominium
units by aliens provided they own not more than 40% of the units is a
relaxation dictated by the new trend of lateral ownership of bulldmgs 26

C. Public Utilities
Under the 1973 Constitution, it is provided. that:

“No franchise, certificate, or any other form of authorization for the
operation of a public utility shali be granfed except to citizens of the
Philippines or to corporations or associations organized under the laws of
the Philippines at least sixty per centum of the capital of which is owned
by such citizens, nor shall such franchise, certificate, or authorization be
exclusive in character or for a longer period than fifty years. Neither

25 CONST., art. XIV, sec. 15, as amended by Res. No. 2; art. 9, secs. 5 and 16.
26 Rep. Act No. 4726 (1966).
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shall any such franchise or right be granted except.-under .the copdition
that it shall be subject to amendment, alteration, or repeal by the Batasang
" Pambansa wheri thg'publit ititerest s6 tequires. Thé Stite shall éficourage
equity participation in pubhc utiljities by-the general public. The partici-
pation of foreign-investors .in sthe .governing. body -of any. pubhc utmhty
enterprise shall be lmuted to their proportlonate share in the” capxtal
thereof 21

. The 1mportar.ce of pubhc utilities . to the country was the pnmary
reasonr for -their nationalization, A public. utlhty isa busmess orgamzatxon
which regularly supplies: the-public with' a service;. such as .electricity, .gas;
water;” transportation, or- telephone, or. telegraph -service, or some.vital or
basic commodity. It would indeed be difficult to, -construct. a. definition
that ‘would-fit .every conceivable case. The rdlstmgmshmg characteristic of
a’public utility is' the- devotidn of ptivate. property by the owner or person
in control of it to such e’ that the.: public, generally, has' aceepfed: as
service, and has the right to demand such use or service.of property, so
long as it is continued and conducted w1th reasonable eﬂicxency and under
proper charges 28 Lo

“Pubhc markets aré public ¢ services of utlhtles as fmich - ‘a5 thé’ public
supply and sale of gas, gasohne electncxty, w}ater and' publlc transporfa-
tion, and consequently are governed by- the same constltutlonal‘ prowsxon
on public utlhtleé i

D. .Mbss, Media" '

Under the 1973 Conshtutxon 3

0y

T “(1) - The: ownersbxp and management: of mass. media shall be: hmn.ted
- to- citizens of .the Philippines- or .to .corporations . or associations wholly
. owned and managed by such citizens.

(2) The govermng body of every entity engaged in commerc:;a.l tele
communications shall in ali cases be controlied by the cmzens of the Phxl
ippines.’”

. At _this particular txme when the global vﬂlage is foreseen as a
future reahty, an. issue ‘that needs to be confronted is the’ openmg of mass
media to minority forelgn interest. Perhaps 100% Flllpmo ownershlp is
a little stringent; what is important is that the control of mass media be
in_the hands of the Filipinos. Perhaps it is time that ous. news be less
parochial. Making ownership of mass media acceessible to minoﬁtyioreign
investment may -prove a beneficial‘ change.

27 CoNsrT., art. XIV, sec. 5.
2851 C.J. Publtc Utilities sec. 1 (1930). -
29 Co Chiong v. Cudderno, 83 Phil; 242-(1949); Co Chlong v Mayor of Mamla.
83 Phll 257 (1949).
30 Art. XV, sec. 7.
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E. Presidential Treaties

The 1973 Constitution provided a wide latitude to the President to
allow, by treaty, foreign investments beyond 40% in public utilities, land
ownership and the exploitation of natural resources.3!

Such a provision would enable the President to enter into another
Laurel-Langley type of agreement with any country without the benefit
of a plebiscite. To a certain extent, the Constitutional constraints on
foreign investments in exploitation of natural resources and public utilities
have been diluted by the power of the President to compromise by treaty
such limitations in the Constitution. In fact, one country has invoked
this provision in asking for national treatment of the investments of its
nationals in the Philippines. Such a provision may induce other countries
to ask for national treatment, particularly when they have the leverage
to so insist. To date, such a privilege has not been utilized and rightly so.

A repeal is in order.

F. Other Traditional Areas of Investment

The 1973 Constitution provides that the Batasang Pambansa shall,
upon recommendation of the National Economic and Development Auth-
ority, reserve to citizens of the Philippines or to corporations or associations
wholly owned by such citizens certain traditional areas of investment
when national interest so dictates.32 This provision is not found in the
1935 Constitution. Such absence notwithstanding, several nationalization
laws were passed by the legislative body even before 1973. We can there-
fore surmise that such constitutional provision is merely to eliminate any
doubt that nationalization laws are not violative of the equal protectian
clause of the Constitution and that they need not therefore hide behind
the sometimes questionable exercise of the police power of the State.
What is interesting is that the provision speaks of 100% ownership by
Filipinos. Subsequent nationalization laws provide for a mere 60% or
70% Filipino ownership. We can therefore conclude that the legal basis
for such laws is still the police power of the State.

There are a number of the so-called nationalization statutes which
include the specific areas hereunder discussed, as well as the general
power vested in the Board of Investments (BOI) to bar foreign invest-
ments, by declaring certain businesses as adequately exploited by Philippine
nationals or that an alien entity will not contribute to the sound and
balanced development of the national economy.3? Although the BOI law
is not strictly a nationalization law, it has indeed the trappings of one.

31 Art. XIV, sec. 16 provides that: “Any provision of paragraph one, Section four-
teen, Article Eight and of this Article notwithstanding, the President may enter into
international treaties or agreements as the national welfare and interest may require.”

32 Consr., art. XIV, sec. 3.

33 Rep. Act No. 5455 (1968) now Book Two of Pres. Decree No. 1789 (1981).
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o 1. Retail Trade

-

During the preparation of the 1935 Constitution, there were already
discussions to nationalize retail trade, ie. to include a provision in the
Constitution that retail trade shall be engaged in only by Filipinos or
75% owned Filipino companies.34 It was emphasized that Filipino retailers:
needed legal protection against their foreign competitors because of the
latter’s broader business experience. It was observed that the foreigners
had so entrenched themselves in an air-tight system of financing and credit,.
cooperative purchasing, interlocking ownership, etc., that a body of poorly
organized Filipino retailers could not possibly compete fairly against them:.
They received preferential treatment from big importers who were en-
tirely foreigners, enabling them to obtain merchandise at very much lower:
prices than the Filipinos can ever hope to offer under the prevailing cir~
cumstances. Mention was also made that the standard of living of some of
the foreign competitors was lower than that of the Filipinos, and that such.
competitors had been in control of the retail trade for so long.%

All the above observations may no longer be true: Certainly, the
standard of living of the foreigners in this country by and large is higher
than that of the majority of Filipinos and Filipinos now control the retail
trade business, although not marketing in general,

There were also discussions that should the Constitution not speci—
fically nationalize retail trade, there should be a provision authorizing;
the legislature to enact a retail trade law. It was the consensus of the.
Constitutional Convention of 1934 that under the police power of the-
State, the legislative arm can adopt such a measure. Thus, in 1954, the.
Congress passed the Retail Trade Nationalization Law limiting retail trade-
to Filipinos or companies 100% of the capital of which is owned by Philip--
pine nationals.36

The Supreme Court, in upholding the constitutionality of the retail
trade law, stressed that retail dealers perform the functions of capillaries:
in the human body, through which all the needed food and supplies are
ministered to members of the communities comprising the nation. Unlike
in the primitive economy where families produced all that they consumed
and consumed all that they produced, man’s needs have multiplied and:

P

34 Inclusion of the following was proposed in the 1935 Constitution:

“Five years after the inauguration of the Commonwealth Government,
only citizens of the Philippine Islands and of the United States, and firms,
partnerships or corporations of whose issued stock or capital, at least
seventy-five per centum is held and owned by said citizens, mdy engage in
the retail business.

“The operation of this provision shall be suspended insofar as it may
be in conflict with any treaty of the United States applicable to the
Philippines until one year after the said treaty has ceased to be operative
on the Philippine Islands.” (Aruego; op. cit. at 658). -

35 Ibid. at 659.
36 Rep. Act No. 1180 (1954).
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diversified to unlimited proportions. under modern times. Now, the
retailer is as essential as the producer, because it is through him that the
mﬁmte vanety “of arthes goods and commodmes needed for daxly life
are p]aced ‘Within the easy reach of corisumers, The s1gmﬁcance of retanlmo
as well 4§ the controﬂmg and’ dormnant posmon that’ ‘the alien retailer held
m the” natlons econom /s ‘mhadé’ it imperative that this trdditional business
be placed m the hands of f‘rhpmos ¥

‘e .The Re_tatl..’;!‘r:ade Law .as: onglnally. passed has:.been tempered to-a
eertain extent.by a.:subsequent law3®)exempting..the following from. retail
trade:

a manufacturer or processozr sellmg fo mdustnal and commercral users or
* consumers Who usk the prédiicts bought by thém to' render’ service-to- the -
‘general publiciand/os-to pfodute of mamifattute goods- wblch nre in-turn
.osold,by ghem: -0y st s L et s . LN gl
a hotel-owner or, Leeper operatmg a restaurant 1rrespectwe of the amount
of captta] provnded that the restaurant 1s necessarrly mcluded m, or mcx-
dentat to, the hotel blisidess.

‘Thé-hbove tdw has béén ‘assailed as uncoﬂstxtutlonal betause it denies
egtidl protection”of ttle’: 1 ‘on “the ‘merd fadt ‘of* alieriage:” The Supreme

T eut

Court riling ‘ont this"poidé*is notéworthy and- cah apply to other nafionali-
zation laws, to wit:

-“THe' alién’resideat’ owds dilegidnce “to the -countfy’ of his "birth or his

adopted country;- his:stay- here.is.-for persbnal convenience; he is.-attracted

Jby-the lure. of gain apd profit. .His aim:or purpose of stay, we. admit, js:
_neither 1l‘legmmate nos immoral, -byt he is naturally lacking in that spmt

of loyalty and enthusrasm for thls couutry where he temporarrly stays

and ‘makKes his fiving or “ot the’ spmt or regard, sympathy and consideration

forhis Filipiio cistorers s would prevedthim from taking advantage of :
. their. weaknessand: exploiting them:.. The fdster. hes ‘makes his pile,{'the-
earlier can the alien go back to his beloved country and his:beloved :kin

and countrymen. The experience of the country is that the alien retailer

has shown such utter:distegard for his customers. and the people on ‘whom

-he makes his.profit, that it ;has been found, necessary to adopt the legis- .
lafion, rad}rcal as it may seem.,

“Andther ob;ectron to the allen retailer in this country is” that he never

really ‘makes™d genuine: contribition to natiorial income and wealth. He

undouhtedly contributes ‘to general drstributnon, but the gams +and profits

‘he :makes. are-not invested in:industries. . ."”39

The main target of the law, the alien sari-sari store owners, are pethaps
no longer a threat since most of them have already opted to become Filipino
citizens. Nevertheless, the concept that this business be left to Filipinos
still applies. .The relevant issue it seems is whether this nationalization law
should be enshrined in the Constitution and whether 100% ownetship is
not too stnngent. thle such a requrrement fits sari-sari store owners who

37 Ichong v. Hernandez, EOE Phxl 1167-1169 (1957).
38 Pres. Decree No. 714 (1975).
397bid., at 1175.
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are engaged in single propnetorslnps, 100%- Fxhpmo ownershlp of oapltal
stock inoases of rherchandlsmg nétworks -such-as- departmerit store ‘thains-
may be counterprodiictive. -Af-the moment, wé -ate pajling technical fees Yo
world-kiiown -depaitment: * storé’'chains who' can - assist our'- department
stores in- invéntory coritrol ‘dud’ merchandising. Be thatias’ it may, it fnay-
still ‘be- preferable! to- mdke*'the limitation by statute: - -ts amehdmént in’
1975 would-not havé 'been possible if it were a Constitutional provision.
At that tie’it-wa$ fecessafy-fo respond -to thié situation’ affecting -féreign
investors already in the country who were ‘béing ‘thréatenkd: by suits:in’
view of the.various interprefations of the retail trade law. It may ngt be
remvss however, to cpome-up- w1th a. general statement on the matter,ﬂf
necessary.

The 1935 Constitutional Convention-propesed’a 75% -Filipino -6wner-
ship. It has been noted that 100% ownershlp with its “exclusions” would
be more acceptable. We have’ lived with this stafute for more than 30 years
and ‘caii-live-with .it~fot the next 30. years.until: the world-‘hecomes so
cosmopolitan,: thiat: natibmalizdtion -Jaws-wilt ‘be-a thing:of .the pastu:.-

2. -Bankjng
Like retail trade, banking is a-tradifional area of investmient that is
and should be reserved to I‘lhpmos Hereunder are the pertinent activities
and laws natlonahzmg ‘them:

Minimum Filipino

Subject Matter Ownership Require- Legal Provisions..

. L ment (%) - e
Banking institutions 70% of voting Republic Act 337 as
development banks) stock (60% with amended by PD. 71..
including private . President’s Republic Act 4093 as

approval) amended by P.D." 119
- Batas Pambansi 61, -
Batas PambansQ'}G}

PUone o
Rural banks 100% Republic Act 720 as
) . . . .amended by P:D. 122,
P.D. 1794, and Batas
Pambansa 65 '

Savings and loan asso- N 70% of voting . .R.epubhc Act 3779 as
ciations, pawnshops stock i ,amended by Repubhc
o o "Akt 4378; P.D. 1i4,
P.D: '1796. and-Batas
Pambansa 62

Relending of foreign ) 70% Republic Act 4860 as
loans by government . 3 amended: by Republic
financial institutions Act 6142, E.D.-81

Banking is an artery of commerce that must be kept in the hands
of Filipinos. However, one notes the need for Presidential. approval when
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the equity of the foreign investor goes up to 40% from the allowable
30% of voting shares authorized to foreign investors. It is believed that
a 60% Filipino ownership and control is sufficient. One of the criticisms
against our nationalization laws is that the varying precentages required
for Filipino ownership and the adding of another layer of 70%, although
understandable because of the veto principle of 33-1/3% of foreign
ownership, js unnecessary in this case. Our own bankers have reached
sufficient sophistication to take care of themselves in dealing with their
partners on a 60-40 joint venture.

Related to banking are finance companies and investment houses;
60% Filipino ownership is required® in the former and 51% in the
latter.#* The distinction seems to be unnecessary, and a 60% Filipino
ownership and control should suffice.

3. Government Contracts

In supplying materials or entering into public works contracts with
government, there are nationality requirements to be observed, such as:

Minimum Filipino

Subject Matter Ownership Require- Legal Provisions
ment (%)
Public works 15% Commonwealth Act 541,
construction Republic Act 4329,
as amended
Supplier to govern- 75% Commonwealth Act 138
ment agencies as amended by Republic
Act 76
Reparation benefits 1009 Republic Act 1789, as

amended by P.D. 332

Public works and " 100% Commonwealth Act 541

construction for
national defense

One should note the varying percentages of Filipino equity, and as
previously stated, these rules confuse foreign investors doing business in
the country. While the so-called “Flag Laws” have their advantages, there
must be simplicity in the rules. A 60% equity seems to be sufficient, and
this indeed meets with the requirement for preferred areas of investment

in the manufacturing field.

4. Other Specific Areas

There are also provisions of law which limit investments in certain
areas, such as:

40 Rep. Act No. 5980 (1969).
41 Pres. Decree No. 129 (1973).
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Minimuwm Filipino
Subject Matter Ownership Require- Legal Provisions
ment (%)

Domestic construction 75% Letter of
Instructions 630
Overseas construction 60% PD. 1167
(Filipino contractor)
Recruitment and place- 75% of PD. 1142
ment of workers, voting stock
locally or overseas
Cooperative asso- 61% Republic Act 2023,
ciations Commonwealth Act 565

It is believed that these specified fields do not need nationalization
laws and their concerns can be better protected by other means. They
only add to the rules on foreign investments which arc already voluminous.

G. Administrative power lo reserve certain areas of
investments to Filipinos

The Board of Investments under the Omnibus Investments Code*?
has the delegated power to reserve certain areas of investments to Filipinos.
In the preferred areas of investments where the government grants fiscal
incentives, the Board effectively reserves certain fields to Filipino-controlled
companies by declaring the area non-pioneer.> The law, however, in its
delegation is quite specific that the exercise of the Board’s discretion is
limited. The law defines a pioneer* undertaking, the rest of the area being

considered as non-pioneer activities,

On the other hand, when investment is without incentives,4> the
Board’s discretion is broad, pursuant to the language of the law that

42 Pres. Decree No. 1789 (1981).
o 43 Rep. Act No. 5186 (1967), now Book I of Pres. Decree No. 1789. Article 34
of said law requires 60% Filipino control for those engaged in non-pioneer activities.

44 Pioneer enterprise is defined as “a registered enterprise (1) engaged in the
manufacture, processing or production, and not merely in the assembly or packaging,
of goods, commodities or raw materials- that have not been or are not being produced
in the Philippines on a commercial scale or (2) which uses a design, formula, scheme,
method, process, or system of production or transformation of any element, substance
or raw material into another raw material or finished goods which is new and untried
in the Philippines or (3) engaged in the pursuit of agricultural activities and/or services
including the industrial aspects of food processing whenever appropriate, predetermined
by the Board, in consultation with the appropriate Ministry, to be feasible and highly
essential to the attainment of the national goal taking into account the risks, magnitude
of investment, relation to a declared specific national food and agricultural program
for self-sufficiency and other social benefits of the project or (4) which produces non-
conventional fuels or manufactures equipment which utilize non-conventional sources
of energy or uses or converts to coal or other non-conventional fuels or sources of
energy in its production, manufacturing or processing operations. Provided, that the
final product in any of the foregoing instances, involves or will involve substantially
use and processing of domestic raw materials, whenever available. . .” (Pres. Decree
No. 1789 (1981), Book I, art. 16).

45 Pres. Decree No. 1789 (1581), Book II.
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alien mvesgment will not be allowed wnthout securing a certxﬁcate from
the BOI:

“(1) That the operation or activity of such alien, firm, association,.
partdership, corporation or other form of business organization is not
inconsistent with the investment Priorities Plan;

(2) That such business or economic activity will contribute to the
sound and balanced development of the national economy on a self-sustain-

ing basis; . i .
(3) That such business or economic activity by the applicant would
not conflict with the Constitution or laws of the Philippines; .

(4) That the field of business or economic activity is not one that is
being adequately exploxted by Philippine nationals; and e

(5) That the entry of applicant therein will not pose a clear and
present danger of promotmg monopohes or combma.tlons m restraint of
trade.”6

« . . . .
B . . B 1

" By virtue of the ibove law, ‘activities ‘such as wholesaling, impofting
and other domestic trading activities have been .declared overcrowded
and only limited foreign investments (30%) has been . _allowed in the

country.

s ]

There are. mdeed advantages to thxs admlmstratlve machamsm which
enables pohcms to be changed .depending on the ,current situation. Today
there may be an over-capacity .of cement mills, , but in’ the future there
may be a need for more mills to accomedate €XpOrts.

On the othei hand, there are also disadvantages in' too much admin-
istrativé discretion ‘and -too: inany unceftainties in detérmining *whether -an
activity is adequately exploited by Philippine ‘nationals or will not contri-
bute to the sound and balanced development of national economy on a
self-sustainiag basis,

There are views expressing that perhaps these laws have had their use-
fulnecs ard that the time has come to allow foreign investment with the
minimum of constraints: Even incentive-giving has to have its end. when °
there are no longer market imperfections existing which are to be compen-
sated through such incentives. Whether the time has come is the issue.

Recommendations

Nationalization; to most countries, takes the form of restrictions
which they prefer not to have in their statute books. It is recognized,
however, that their absence in the stalutes does not necessarily mean
free admission of foreign ihvestments. There are indeed a number of
administrative rules in most countries, developed and developing, that
effectively act as nationalization laws. These are less transparent rules
than ours and, for purposes of countervailing. measures by other countries,

46 Pres. Decree No. 1789 (1981), art. 46.
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less actionable. While, theoretically, we should move to less transparent
action, ' in practice, administrative mechanism -without- statutory backing
is difficult for us, 'as a-country, to implement. ' It-must- be- advocated,
however, that-considering our present-situation, these restrictions should
be at a minimum-and must be-limited to traditional areas as those pro-
vided -in the 1973 Constitution and, -additionally, - to retail trade and
banking. There may be ‘a need to .provide for authority.to nationalize
_certain areas of investments in general (not -only. the traditional areas)
without requiring- 100% Filipino. equity- as -presently -provided, but such
a power should be used only when absolutely necessary, and as we prog:
gress and local business become competitive, should not be used at ail.
Such provision must be without prejudice to any law regulating the entry
of foreign investments, which although not strictly a nationalization law
can provide the administrative mechanism to protect domestic investors
from transnational companies which may compete unfairly with our own
nationals owing to their size, to the point of driving out a particular
business endeavor. We need to institute such a mechanism of self-defense
just as other countries have their own non-statutory administrative rules
in the admission of foreign investments. The present Section 3 of Article
XIV of the 1973 Constitution should therefore read as follows:

“Without prejudice to the general law regulating the entry of foreign
investment, the law making body shall, upon recommendation of the Na-
tional Economic and Development Authority, reserve certain areas of invest-
ment to citizens of the Philippines or to corporations or associations owned
by Filipinos to the extent of 60% or such higher percentage as the
National Assembly may prescribe.”

With respect to service contracts, as previously stated, if we are to
develop our natural resources with our present economic situation, we
would need foreign capital and technology. The limited results of our
oil explorations despite the huge amount that has been spent thereon is
indicative of a need for foreign capital in this area. Provided that the
necessary safeguards are clearly stated and actually implemented, there
should be no apprehension that we will be deprived of what is due us.
Certainly, our history on service contracts has not been bad at all. It
should be clarified, however, that service contracts must be only for a
limited period and will only be allowed in projects involving high risk,
huge capital and/or new technology. The implementing law should see -
to it that the sharing is equitable and in no case should the Filipino share
be less than 60%.

With respect to the issue of land ownership, allowable lease period
to foreign entities should not exceed 50 years. Perhaps lease of public
land by foreign entities should also be allowed. After all, if we do not
allow the lease of public land, we may be forced to resort to service
contracts that are more complicated than a mere lease.



408 PHILIPPINE LAW JOURNAL [Vor. 61

It is believed that the time has come to recognize that Filipino
investors, by and large, can fend for themselves in competition or in
joint ventures with foreign investors. When domestic investors are dis-
advantaged, the government has the administrative mechanism to assist
them, provided it has the political will to do so. It must also be realized
that time is against us in developing our natural resources on our own,
and it is not necessarily bad to have foreign investment give us a helping
hand, provided that we make sure they only supplement, not supplant,’
domestic investment.



