THE R.P.-U.S. EXTRADITION TREATY: A
BALANCING OF INTERESTS
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“And what is a .conqueror? Have not you too, gone about the earth
like an evil .genius, blasting the fair fruits of peace and mdustry, plunder-
ing, ravaging, Lrlhng without law, without justice; merely to saUSfy an’in-
satiable lust for dominion? All that T have done to a smgle district- with
a hundred followers, you have done to whole nations iwith a hundred
thousand. If I have stripped mdmduals you have ruined kings and princes.
If I have burned a few hamlets, you have desolated the most flourishing
kingdoms and cities of the -earth. What is then -the differedce, ‘but that
as you were born a king and I a private man, you have been able to
become a mightier robber than 17”

John Aikin in Alexander .
o . the Great and a Thracian Robber?
! ‘ 3 A S
It is difficult to imagine legal problems more perplexing and formid-
able than those associated with the law governing matters of extradition.
t. ’ 1 N .t N L

The concepts of state sovereignty and territorial integrity are so
deeply ingrained and a pation’s jurisdiction over its natlonals so jealously
and strongly clauned that dlvergent views and oplmons on extradition be-
come inevitable’ whenever issues on extradifion aré considered.

é’xi)'aditibn Defined

" Extradition involves'a citizen or national of one country who -has
committed a crime and has fled to another country to escape the authonty
of his own state. :

In Terlinden v. Ames,z extradition’ was defined as “the surrender by
one nation to'another of an individual accused or convicted of an offense’
outside of its own territory, and within the temritorial jurisdiction - of the
other, which being competent to try: and punish him, demand the surrender ?

Chancellor Kent in the New York case of In re' Washburn3 defined
it as “the law and the usage of nations, resting on the plainest principles
of justice and public utility to ‘deliver up offenders charged with felony
# Vice-Chairman, Editorial Board, Philippine Law Journal

1 Cited in BARTLETT'S FAMILIAR QUOTATIONS 6 (1961).

2184 U.S. 270 (1902).
34 John. Ch., 8 Am. Dec. 548 (1819). _
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and other high crimes and fleeing from the country in which the crime
was committtd, into a friendly jurisdiction.”

Moore, writing on the subject characterizes it as “the delivery by a
state of a person accused or convicted of a crime, to another state within
whose territorial jurisdiction, actual or constructive, it was committed and
which asks for his surrender with a view to execute justice.”4

Issues revolving around extradition have become more than matters of
academic or scholarly discussions because pending ratification by the Pa-
tasang Pambansa today is an extradition treaty between the Republic of
the Philippines and the United States of America.

The purely legal issues are difficult enough. Because political considera-
tions are inextricably intermeshed with the legal issues, the problems become
truly herculean.’

Necessity for a Treaty

The first issue that comes to mind is the necessity for the proposed
treaty. Was it at all necessary to conclude the treaty? Is it necessary that

it become effective through ratification?

Legally speaking, there can be no obligation to extradite in the absence
of -a treaty.

In Factor v. Laubenheimer? it was ruled that “the principles of inter-
national law recognize no right to extradition aside from treaty. While a
government may, if agreeable to its own constitution and laws, voluntarily
exercise the power to surrender a fugitive from justice to the country from
which he bas fled, and it has been said that it is under a moral duty to do
so, . . . the legal right to demand his extradition and the correlative duty
to surrender him to the demanding country exist only when created by
treaty.”

Fenwick® opines that “since the effective jurisdiction of a state is
strictly limited to its territorial boundaries, the punishment of fugitive
criminals is dependent in most cases upon the willingness of the State of
refuge to apprehend the criminal and return him to the State in which
the crime was committed. . . . So strictly is the territorial integrity of
States construed that under no circumstances whatsoever may one State

4Cited in BisHOP, INTERNATIONAL Law 471 (1962) Heréinafter referred to as
Bisnop. Harvard Research in the draft Convention on Extradition defines it as “the
formal surrender of a person by a State to another State for prosecttion or punish-
mene” 29 Am. J. Intl. L. 123 (1935).

5 See Bassiouni, International Extradition in American Practice and World Public
Order, 26 TeENN. L.R. 1 (1968).

6 STOCKTON, OQUTLINES OF INTERNATIONAL LAw 189-190 (1914).

7290 U.S. 276 (1933).

8 FENWICK, CASES ON INTERNATIONAL Law 448 (1951).
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exercise the slightest act of jurisdiction within the territory of another with-
out its express permission.”

The concepts of State sovereignty and territorial integrity are obviously
well-accepted principles for without such an assumption, the whole fabric
of international law will fall.? Extradition is essentially by its nature an
intrusion into the territorial integrity of another State: a delimitation of
the sovereign power of a state in its territory. With this in mind, extradition
therefore cannot co-exist with State sovereignty and territorial integrity
unless precisely, there is a waiver on the part of the asylum state, for the
latter to forego some of its exercise if sovereign Jurisdiction Extradition, in
order to be eﬁected must therefore be based on' agreement between the
States.

In Chandler v. United States,"® the petitioner was brought back from
Germany, where he made pro-Nazi broadcasts back to the U.S, Chandler
claimed that his extradition violated the right of asylum guaranteed by
international law to political offenders. The Court held that “in the absence
of a treaty, a State may, without violating any recognized international
cbligation decline to surrender to a demanding State of a fugitive offender

against the laws of the latter.” The right of the State is to voluntan]y offer
asylum, not that of the fugitive to insist upon it.

It is obvious that the principle of sovereignty and territorial integrity
are universally without exception accepted by all nations. In fact, .disagree-
ment with the universality of such doctrines is unthinkable since such dis-
agreement would be anathema to the very idea of statehood. Thus, extra-
dition which in effect is a derogation of the exercise of these powers, then
must be available only with consent or acquiescence. :

The United States has occasionally obtained the extradition of fugitives
despite the absence of a treaty, as an act of comity. In 1934, Turkish auth-
orities removed Samuel Insull from a Greek vessel in Turkish waters and
surrendered him to the United States though there was at the time no
extradition treaty in force between the two countries.l!

The whole idea of international comity, so often mentioned by pub-
licists as the basis of extradition means in actuality nothing more than the
agreement of States to help each other in some or many ways as the case
may be. Friendship among nations is necessanly based on mutual consent
and agreement.

There are those who may argue that based on cerfain international
conventions such as the UN Chapter and the Universal Declaration of Hu-

91 OPPENHEIM, INTERNATIONAL LAW A TReATISE 362-369 (1912).

10171 F. 2d 921 (1948).
11 United States v. Insull, 8 F. Supp. 310 (1934).
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man Rights certain rights are guaranteed to individuals everywhere.12 While
such conventions may necessarily constitute international customary law
on the matter and certain respects may influence the process of extradition,
we must also remember that these international.conventions are primarily
the product of agreement, of treaties among and between a group of nations.
Thus, the concept of mutuality of agreement is still present and hangs over
their heads in their various activities.

From the foregoing what becomes clear j 1s that extradltlon as a remedy
or a power is not a permissive but a prohibitory one; that there is interna-
tional customary law on the matter; that it consists of delimiting the
existence or possibility of extradition only in the cases where there is
mutuality of agreement or consent between nations. Otherwise, where there
is-no such nnphed or expressed consent ‘(usually’ the latter) the process is
a derogatlon of the concept of soverelgnty and cannot exist. '

Which brings us to the next question. Was it necessary to negotiate
and conclude the treaty at this particular time and considering the con-
tinuing political crisis even after the lifting of martial law?!3

Non-Political?

Solicitor-General . Estelito P, Mendoza who -negotiated the proposed
treaty for the Philippines has sought to assuage fears .that the treaty is
directed at particular individuals or specific groups.* He called these fears
“erroneous speculations.” Mendoza stressed that “indeed the treaty is no
more than a positive manifestation of the policy of the Philippines to
cooperate in the effort of the international community to repress crime.”
He stated that “the enforcement of penal laws cannot be effective unless
States have the capability to apprehex_xd, prosecute and punfsh those who
violate these laws . . . (and) such a capability can only be developed
with the cooperation of States.”

Newly appointed U.S. Ambassador to the Philippines Michael H.
Armacost by categorically stating that it is not intended for political of-
fences, attempted to calm misgivings on the purpose of the treaty.!s

12 Gutierrez, H., Human Rights an Overview, NEw CONsnru"rmN AND HUMAN
RicHTS -1 (1978).

13 The political opposition, especially those based in the United States have been
vocal against the treaty. In a speech before the Association of Criminal Lawyers
in New Orleans, former Senator Benigno Aquino, Jr. expressed fears of extradition
‘proceedings against him and other Opposmon leaders. See WE FORUM, Oct 21-23,
1981, p. 1, col. 1.

14 Bulletin Today, Jan. 29, 1982, p. 1 cols. 5-6, January 30, 1982 p. 1, cols.
5-8; Times Journal, Jan 29, 1982, p. l col. 2. Jan. ’30, 1982, p. 1. See also Times
Joumal Feb. 4, 1982 1, col. 4 where Sohcxtor-General Mendoza stated that of-
fenses which are the subject of convictions by military tribunals are not extraditable.

15 Times Journal, May 6, 1982, p. 1, col. 6.
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s

The Philippines asserts that the pact is intended for common criminalg
especially economic saboteurs who malverse or swindle funds in the hun-
dred, millions and flee to the United States to enjoy their ill-gotten wealth.'¢

Solicitor-General Estelito P. Mendoza, head of the Phlllppme panel
that negotiated the treaty puts,jt thus: , , , . T

“Is it good national or international policy to allow an individual -to
escape punishment for a crime by simply leaving the country? Why should - j
an individual who steals millions of pesos or commits murder be able to
escape punishinent simply 'because hé'can ‘afford to travel -and a poor in-
dividual who commits theft sent: to. ]all "bécause he cannot .afford to
travel?” 17

v " l '-"' : + . -

+ - The present negotiators ‘may have. beenxthus motivated. However, long
before the ‘American sanctuary becamie an incentive for the commission: of
economic crimes by. corrupt public officers and crooked . businessmen; "the
use of an extradition treaty to reach out to opposition leaders and.sebels
using the United States as a base or at Ieast to fnghten them into mlmmrzmg
their activities was desued 18 ’

There were no determmed efforts on record dunng the thn'ty—srx years
since independence in 1946:.to negotiate. and conclude a treaty of, ,extradl-
tion with the United States, Yet. now, one. is being rushed .during a time
of grave economic and pohtlcal crisis charactenzed by a growing atmo-
sphere and spirit of dlssent There was practlcall no hope for“,such a

RS

treaty during Presrdent Jlmm Carter’s admmlstratron because of his well
propagandlzed campaign for “human mghts.19 'bnly, with the commg mto
power of Pre51dent Ronald Reagan d1d success in negotlatmg ‘a treaty
become a distinct possxbxhty The ‘opposition ‘and rebel groups in 'thé: Uruted
States became possible sources of leaders with a national followmg'z" Presi-
dent Reagan.was not orily a conservative-at heart; dedicated to:stamping out
criminality and disturbances- to public order, he: was also-determined -to
stamp out the threats posed.by foreign opposition groups. to, govemments
of countries wherein. Americans had consrderable financial mterests 21 R

* 16 Builetin Today, Feb. 6 1982 p 1, col. 3 (Press Statement cf Fdre\gn Mmr§'er
Carlos P. Romulo). ny T I

17 Interview in OBSERVER, Feb 28 1982, p. 34

18 See- Bataclan, An_Analysis of the thlxppme-lndonesxan Extradition - Fréaty, 54
Pum. L. J. 63 (1979). See note, 13;-supra and compare with-obzervations of Splicitor-
Gencral Mendoza, note 17, supra. See also Batasan Committee on Forergn Affarrs
Meeting Transcripts (Jan. 28, 1982) for the debate .on the varrous 1ssues mvplved in
the treaty.

19 See Human Rights: The Challenge is Enormdus (Sueech by uUs beputy S'\.c. of
State Warren Christopher before the American Bar’ Association, ‘reprint 1ssued by
US-ICA); Human Rights: An ldea Whose Time Has Come (Speech by Zbigniew
Brzenzinski before the Trilateral Comnussron m 1977 _reprint by US ICA) See also
Gutierrez, H., note 12, supra. .

20 See SCHXRMER THE REAGAN™ ADMINIS’IRATIO\I AND THE NEW Trme.&r o= US"
MILITARY Imnvmnon 2 (1981).

., 21See Barret, The White House Sensitivity Gap, TIMB Peb. 1, 1982, p. 7; Russeli
To Save EI Salvador Tive Feb. 15, 1982, pp. 6-9; Russel Keepmg tne Optzons Open
TiME Mar. 1, 1982, pp. 16-17. .

" R ]
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Lopsided Benefits

Common to all extradition treaties are the principles of reciprocity
and mutuality.

And yet, it must be admitted that the benefits to be derived from the
proposed extradition treaty are distinctly lopsided in favor of the Philip-
pines.

The favorite destination of Filipinos running away from prosecution—
whether the crime committed is political or civil—is the United States..
Invariably, there are relatives and friends who make problems of adjustment
practically nil. Facility with the English language, familiarity with the
American way of life, and the ease with which suitable employment may
be found make the United States the logical choice to hide from Philippine
justice.

Furthermore, there is a growing tendency in American courts to re-
align with positions connected with the protection of human rights.22 Two
recent cases illustrate this. In Filartiga v. Pena-Irala®® the defendant Pa-
raguayan Inspector- General of Police was held liable by the U.S. Court
of Appeals for the death by torture in Asuncion, of Joelito Filartiga. Chile
in the other case of Letelier v. Republic of Chile** was held liable for tor-
ture inflicted upon civilians. In a suit for money damages for the death of
Orlando Letelier and Ronni Moffit at the hands of DINA (chilean Secret
Police) agents, the U.S. Court applied the Foreign Sovereign Immunities.
Act?> which has been increasingly used or relied upon for human rights.
protection.

To Filipinos contemplating a crime and surveying the place of refuge,
the human rights orientation of American courts and decades of fighting
for civil rights made the coddling of perpetrators of crime appear to be
a legal virtue. In the 1974 case of U.S. v. Toscanino,2¢ the defendant drug
smuggler who was spirited out of Bolivia with the help of INTERPOL was
ordered released when the court found out that his arrest was made through
misrepresentation by U.S. Narcotics agents.?’” A treaty to overcome the
above became a necessity from the viewpoint of the Philippine government.

22 Gutierrez, H., note 12, supra.

2319 Int. Leg. Mat. 966 (1980).

2419 Int. Leg. Mat 1418 (1980).

2515 Int. Leg. Mat. 1388 (1976).

26 500 F. 2d 267 (1974). )

27Compare with Ker v. Hlinois 119 U.S. 436, 30 L. Ed. 421 (1886) which
opined that the requesting state may recourse to illegal abduction which does not
affect the jurisdiction of the requesting state to try the person abducted for the crime
he was charged. Israel later on relied heavily on this American pronouncement to
justify its rights to try Adolf Eichmann for Nazi war crimes. Eichmann was kidnapped
in Argentina by Israeli agents and flown to Israel for trial [See INBAU and SOWLE,
CRIMINAL JUsTICE 1012 (1960)].
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‘There are no statistics on the number of Americans who escape to
the Philippines to avoid prosecution in their country. But it appears safe
to state that there are only very few or perhaps none at all. Absent a treaty
of extradition, there is no legal obligation for any country to surrender a
fugitive from another nation’s justice. And yet, considering the influence
wielded by the American government and the irresistibility of extra-legal
pressures it can apply, the Philippines would probably voluntarily surrender
a fugitive from American justice or even use the near plenary deportation
powers of the Executive under Section 68 of the Revised Administrative
Code should the “undesirable” American resort to the courts to prevent
his return. The extradition treaty is essential to Philippine efforts to catch
Filipino fugitives. The same is not necessarily true for the United States.

There are other reasons.

It would be a violation of egalitarian principles and of social justice
if the rich and influential persons guilty of serious offenses can find per-
manent refuge in the United States while the poor and ignorant charged
for lesser or lighter offenses always remain to face trial.

International terrorism is on the rise.2® Facility of international travel
and easy movement across state boundaries require extradition treaties as
crime deterrents.?? The aftractions of a foreign sanctuary encourage the
commission of crimes of the nature usually committed by those for whom
the proposed treaty is intended.30

Coverage

Article 2 of the proposed treaty defines the extraditable offenses as
those referred to or described in the appended list and punishable under
the laws of both contracting parties. Even if not so listed, an offense is
cxtraditable if punishable under the Federal laws of the United States and
the laws of the Republic of the Philippines.3!

There are two ways of approaching the issue of coverage.

One is to have general coverage. All offenses would be extraditable
except those specifically excluded. Another is to limit extraditable offenses
to those specified. Anything not listed is excluded.

The treaty opts for the second type of coverage. The listing of 42 crimes
in the appended schedule of offenses may appear impressive. Actually, the

28 Interview with Robert A. Fearey, US News and World Report, Sept. 29, 1975.

29 Refer to SCHWARZENBURGER, POWER PoLrtics 208 (1975).

30 Hannay, International Terrorism and the Political Offence Exception to Extra-
dition 18 Columbia J. Trnst’l L. 381 (1980).

31 For a good discussion on the double criminality doctrine, refer to Hudson, The
Factor Case and Double Criminality in Extradition, INTERNATIONAL LAW IN THE TWEN-

TIETH CENTURY 364 (1969).
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more specific is the. listing, the -more are the possible exceptions to extradit-
able offenses.32 L :

Political (?ﬁeme Doctrine

Article :3 of the proposed treaty specifically excludes ‘political and
‘military offenses from its coverage. In her dissertation -on Political Offenses
-in International Law, Dr. Miriam Defensor-Santiago ‘cites Lawrence3 as
‘authority for the declaration that the political offense doctrine is-the most
important and yet the most difficult of the conditions to be found in most
modern extradition treaties. ‘

Historically, extradition treaties were evolved precisely for political
offenses. Dr. Defensor-Santiago cites the treaty between Rameses II of
Egypt and Hattershilish III of the Hittites signed in 1280 B.C. and “wit-
nessed by the thousand gods” as intended for the extradition of the
“great men of the land” of the political offenders.3* Threats to the Crown
of on¢ state posed by political offenders hiding in a neighboring state couid
be eliminated in the absence of extradition only by- going to war or by
invading the sanctuary state to apprehend or destroy the threats to the
Crown. Extradition for political crimes was in the interest of peace and
friendly relations among States. This practice continued during the period
of the Greek city-states, the Roman Empire and up to the 14th century
which saw France and Savoy concluding a treaty calling. for the surrender
of political offenders. Santiago speculates on the reasons behind such prac-
tice and comes up with the conclusions that “firstly” the importance attached
to political crime compared with ordinary crime by a loosely policed society
and- “secondly” the absence of the diplomatic and judicial machinery
making- extradition an easy and normal proceeding.”’> A deeper reason
according to her was that the political theories of the period had little
place for the right of revolution, implying that sovereigns were not overly
much concerned with democratic ideals.-'‘And of course, common criminals
were sufficiently punished in those days by exile itself and their absence
was hardly to be lamented.

' '

The shift towards the doctrine apparently occurred during the 18th
century as a by-product of the revolt spawned by the ideas of the French
Revolution against despotism and absolutjsm and buttressed by the liber-
tarian ideas of Locke and Mill. While it is unclear, according to Santiago
which country first prohibited the extradition of political criminals, ap-
parently, according to her, it started in 1801 when Napoleon castigated
the Senate of Hamburg when it delivered to Britain, three Irishmen involved

3 Bataclan, note 18, supra, discusses in depth the various problems arising from
different types of coverage including the so-called Monteviedo type of treaty coverage.

33DEFENSOR-SANTIAGO, POLITICAL OFFENCES IN INTERNATIONAL Law V. (Preface),
‘Hereinafter referred to as SANTIAGO.

34d. at 4, '

351d. at 9. . .
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in the. rebellion of 1798, From this, it picked up until finally Oppenhexm
could say that the “pnncrple bas conquered the world” [under, the aegis
of Great Britain, Switzerland, Belgrum, 'France and the United States
according to Santiago.J36.: it el T e K o

Apparently, the chief motivation that'led publicists to’ conclude that
the practice has evolved into international custom is that “practically all
treaties of extradition make exception of offenses of a political character.”’
This is also espoused by Santraoo when she cites the case of Belgium and
the U.S. (1901), of the treaty sroned between Great Bntarn .and the U.S.
(1889) as well as other. agreements ostensxbly entered mto by states that
exempts offenses of ‘a ‘political character:3%- . . [

In Giletti v. Commissioner of Immigration®® the court said that “the
development of extradition has evolved the principle that there may be no
internationdl extradition for political crimes and offenses.” Re: Ezefa®
opined that in keepmg with this tenét of international law, most extradition
treatres expressly prov;de that’ they do not apply to charges of political
crimes.” - L, 1 , ,

The leading case in the polmcal offence dostrinie’ is Re Castioni 4t
Castioni during a demonstratlon in Txcmo,\Swrtzerland whrch saw the seizing
of an arsenal shot one Luigi Rossi,who refused the mentrance into the
municipal - palace. Escaping to England, his extradition was- sought by
Switzerland on a charge of wilful murder. Discharging Castioni-the English
court formulated the now famous doctrine that an offence’ is political if it
is incidental to and forms a part of political disturbances,

The -ruling- in Castioni has’ ini ‘recéht years been reinforced by the
case of Peter. Mc‘VIullen McMullen as"a member of ithe Provisional Wing
of ‘the Irish Repubhcan Ariny who in 1970° bombeéd the Belfast Palace
,Barracks Fleemg to the United - Stdtes’ oit’ forged documents Englahd
sought hrs extradrtron in 1978. JTI1e magJStrate denied extradition in 1978.
The magrstrate "denied extradltron on the political oﬁense exception saymo
“the political ‘offense crime must be 1nc1dental to or formed as part of a
political drsturbances and | commrtted as furthermo a political uprising.
Even though the oﬁense be deplorable and hemous the cnmxnal actor wrll
be excluded from deportauon if the cnme rs commrtted under t]rese prere-
qursrtes »a2
35Id at 11-16. P .." .
37 Supra, note 8 at 450 ’ e
38 SanTIAGO, at 17-44. - co e

. 3935 F. 2d 687 (1929). T T T
4062 F., 972 (1894).
411 Q.B. 149 (189]) Citcd in SaNTIAGO at, 81-90. o )
« 42Supra, note 30, Hannay takes the position that Castioni has been’ made obso-

lete by the rise of international terrorism and wouId advc‘:cate the rernoval of’ tbe
political offence doctrine. .

! .

£, Ll [ - .
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Most writers are now agreed that an extradition treaty concluded in
general terms would not cover political criminals.43

Nevertheless, it is well and good that the proposed treaty specifically
excludes political offenders in this manner:4

ARTICLE 3
Political and Military Offenses

(1) Extradition shall not be granted if the offense for which it is
requested is a political offense or is connected with a political offense.
Nor shall extradition be granted if there are substantial grounds for
believing that the request for extradition has, in fact, been made with a
view to try or punish the person sought for such an offense. If any
question arises as to the application of this paragraph, it shall be the
responsibility of the Executive Authority of the Requested State to decide.

(2) For the purpose of this Treaty, the following offenses shall not
be deemed to be the offenses within the meaning of paragraph (1):

(a) the murder or other wilful crime against the life or
physical integrity of a Head of State or Head of Government

of one of the Contracting Parties or of a member of his family;

(b) an offense with respect to which either Contracting

Party has the obligation to prosecute or extradite by reason

of a multilateral international agreement.

(3) Extradition also shall not be granted for military offenses which
are not punishable under non-military penal legislation, It shall be the
responsibility of the Executive Authorities of the Contracting Parties to
decide any question arising under this paragraph.

There are certain questions which cast doubt on the wisdom of as-
suming that this matter of exclusion is already a principle of international
law, and does not have to be expressly included in the treaty. Firstly, the
mere fact that the Western countries, notably those identified with one
global political bloc have adopted the principle does not necessarily mean
that it has been accepted by the rest of the States of the world. Indeed
the experience if the United States, Britain and Belgium cannot serve as
rcpresentatively certain of the global attitude on the matter. Nor does its
unique characteristic of having evolved in these Western countries only in
the 18th and 19th centuries help the case. It is noteworthy that prior to this
period, the “doctrine” as opined by those that hold that there is such a
principle, is that it covered precisely only “political crimes”.

Secondly, the mere fact that “most extradition treaties expressly pro-
vide that they do not apply to charges of political crimes” should already
have put us on guard. That it has to be the constant provision means that
it has not yet been universally accepted as automatically applicable and

43 See Deere, Political Offences in the Law and Practice of Extradition, 27 Am.
J. Intl. L. 247 (1933); Garcia-Mora, Present Status of Political Offences in the Law
of Extradition and Asylum 14 V. of Pitt. L. Rev. 371 (1953).

44 R P.-U.S. Extradition Treaty, Art. 3.
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precisely there is need to completely emphasize such stipulations in the
formation of modern day agreements.

And finally, as earlier stated, there is not obligation to extradite in
the absence of a treaty. By this token, a treaty of extradition is strictly
and restrictively interpreted. It has no implied or hidden terms.

Defensor-Santiago states that there is no universally accepted definition
of a political offense and that even the most comprehensive definition could
not include the variety of circumstances which the courts of different
countries, with their differing ideas of public order would regard as falling
within the conception of a political offense.*s

Dr. Defensor-Santiago cites the case of Re Giovanni Gatti%6 for the
classic definition of a pure political offense. The Republic of San Marino
requested Flance for the extradition of Gatti, a San Marino national who
had been convicted by default for attempted homicide in that he fired re-
peatedly at a member of a communist cell. Gatti challenged the extradition
by contending that the motive for the offense was incontestably political.

Ruling that motive alone did not give a common crime the character
of a political offense, the French court defined the term as follows:

Political offences are those which injure the political organism, which
are directed against the constitution of the Government -and against sover-
eignty, which trouble the order established by the fundamental laws of the
state and disturb the distribution of powers. Acts which aim at overthrow-
ing or modifying the organization of the main organs of the state, or at
destroying, weakening or bringing into disrepute one of these authorities,
or at exercising illegitimate pressure on the play of their mechanism or
on their general direction of the state, or which aim ‘at changing the social
conditions created for individuals by the constitution in one or all of its
clements, are also political offences. In brief, what distingunishes ths pol-
itical crime from the common crime is the fact that the former only af-
fects the political organization of thie state, the proper rights of the state,
while the latter exclusively affects rights other than those of the state.
The fact that the reasons of sentiment which prompted the offender to

45 SANTIAGO at 176. In-this jurisdiction, it has been defined in People v. Hernandez
99 PHIL 515 (1956) thus: '
Political crimes are those directly aimed against the political order,
as well as such common crimes as may be committed to achieve a pol-
itical purpose. The decisive factor is the intent or the motive. If a crime,
usually regarded as common, like homicide, is perpetrated for the purpose
of removing from the allegiance “to the government of the territory of the
Philippines . . . or any part thereof,” then the offense becomes stripped
of its “common” complexion, inasmuch as, being part and parcel of the
crime of rebellion, the former acquires the political character of the
latter. ..
Thus, . .. international laws and jurisprudence overwhelmingly favor
tbe proposition that common crimes, perpetrated in furtherance of a pol-
jtical offense, are divested of their character as “common” offenses and as-
sume the political complexion of the main crime of which they are mere
ingredients....”
46 14 Ann. Dig. 145 (Court of Appeals of Grenoble Chambre des Mises en Ac-
cusation, France 1947). Cited in SANTIAGO at 62.
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commit the offence belong to the realm of politics does not itself create
a political offence. The offence does not-derive its political character from
the motive of the offender but from the nature of the rights its injuries.
The reasons on which non-extradition is based do not permit the taking
into account of mere motives for the purpose of attrlbutmo to a common
crime the character of a polmcal offence.

Defensor-Santiago cites another case — Re Fabz]an‘”—where the ob-
ject of extradition, together thh three companions, created a disturbance
in front of the carabineri barracks at a district occupied by Italian troops.
When a soldier appeared, Fabijan began to throw stones at the building
but ran away at the first warning shot. Later, he stabbed to death a police-
man who tried to arrest him. Fabijan fled to Germany.

Defensor-Santiago reports: .

The Supreme Court held that the offence was not political and that
extradition should be allowed. It took note that Belgium laid down the
principle of non-extradition for political offences in an extradition law
in 1833. Many countries incorporated the Belgian principle into their ex-
tradition treaties verbatim, or with insignificarit variations; Germany was
one of these countries. The court said that what the Belgian legislature
understood by the term ‘political offence’ is to be ascertained from the
Belgian public and triminal law of the time. The term is to be under-
stood in an ‘objective’ .sense. Using the term not in the legal sense but
as it is understood in politics, the legislature meant essentially high treason,
capital treason, acts against the external security of the state, rebellion,
and incitement to civil war.

It was considered that an offence against the state, espzcially when
it took the form of an armed uprising against the existing state authority,
ought to embrace other acts attending it and contributory crime in them-
selves, in particular offences against life and property, as well as offences
respecting the person and liberty of the individual. An offence against the
state must actually exist.

The connection exists if another offence, in itself an ordinary offence,
stands in a particular relation to. this principal fact. A purely external
connection ~— identity of time, place, occasion, or person - is not alone
enough; what is required is a conscious and deliberate relation of cause
and effect. Since both acts of the accused were directed only against indi-
vidual organs of the state and not against the central political authority,
they were not political offences. Proof of political motive did not make an
act a connected act when there was no concrete pohtlcal act.

Extradition, however, is no longer limited to pure political offenses.
The concept of relative political offenses has evolved.
Relative Political Offences .

The drafters of the proposed treaty triel to remedy the problem of
definition by not limiting the éxclusionary provision to pure “political
offenses.” The treaty expressly mentions offenses that are “connected with

47 Ann. Dig. 360 (Supreme Court, Germany 1933). Cited in SANTIAGO at 63.
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a political offense.” Not content," the drafters also added ,that‘extradition
shall not be granted “if there are substantial grounds for believing that the
request for extradition has, in fact, been made with‘a view to try or punish
the person sought for such an offense.””, '

The drafters have made clear what is mtended to be covered insofar as
political offenses are concerned. The inclusion of relative polltlcal offenses,
hiowever, has not made the matter of definition and interpretation any
simpler. Any attempt to define -political offense or any crime for that
matter in the relatlve sense could be a well nigh insuperable task.8

Santxagos example — a conspiracy to blow up bulldmgs w1th dyna-
mite,* regardless of the innocent lives sacrificed, unconnected with military
operations but intended to coerce the govemment into granting the de-
mands of the party to which the conspiratorg belonged—was written years
before the “Light-a-Fire Movement” and other terrorist conspiracies started
active operations in the Philippines.’ Shé states that -thé definition of the
relative political offense is the -very core of the Gordian Knot.3® The major
portion of her book is dedicated..to this task-of. exploring how courts all
over the world have tried to unravel what looks to be hopelessly tangled
skein of legal thought, what specific approaches have been used, and the
three main approaches utilized — (1) the -Anglo-Americin 'political inci-
dence approach; (2) the Franco-Belgian political- ob]ectwe approach and
(3) thé Swiss predominant motlvatxon approach

Defensor-Santiago wntes.s1 TR

A study of the decisions reveals that they are animated by several
" motives. One is consideration of forelgn policy strategy, especially when
the extradition request points to an individual who plays a major role in
the home country, i.., he is capable of inciting far-redching changes in the
prevailing political set-up. Another is the desire for self-preservatlon and
survival, which in unstable govemmental .systems nges rise to an uncom-
promising application of the pohtlcal 'offence doctrine in order to maintain
a supranational power cabal such as exists in Latin America.

Apart from the motivation of domestic tribunals, another pressure
pomt is the interaction between the doctrme and the sentiment of the
' contestant with a realistic chanice’.to succeed, now it has spread to the

non-political fugitive fleeing a pdlitically motivated persecution in a totali-

tarian state. Yet, it is, doubtful whether we can say that the doctrme now

_protects the member of a natxonal liberation movement who commits

political offence doctrine and the political objectives of power holders,

of the prevaxlmg political ecology 1s no easy thing to pinpoint.

48 Evans, Reflections Upon the Political Offender in Intematzonal Practice, 57 Am.
J. Intl. L. 1 (1963), which discusses the right of the Refugee' State to determine
nature of the offense. See also Deere, note 43, Supra.

49 SANTIAGO at 90 discussing the case of Re Meunier, 2 Q.B. 45 (1894).

501d., at 77.

St 1d., at 77-78.
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In sum, because of the basic and intimate relationship between the
political offence doctrine and the political objectives of power holders,
the search for an authoritative definition of relative political offences can
only go so far as to trace the rapid shifts of asylum patterns. But a full
study of the jurisdiction in this field is still fruitful for the light it casts
on the approaches of the decision makers and the fate of political
offenders.

Judicial control assumed a different role in the Anglo-American sys-
tems. Instead of making the judicial function purely advisory, legislation
has had the effect of making judicial determination conclusive as to re-
fusal to extradition and advisory as to concession. Where the Court rules
that extradition is admissible, the executive may refuse surrender if for
any reason it sees fit to do so. Where however, extradition is ruled inad-
missible the executive is bound by the determination. cf. US Extradition
Statute of 1948.

Not only does this system give adequate opportunity to the fugitive
to contest his extradition before the ordinary courts, but in effect gives
him a further opportunity of making representations to thz executive in
the event of a judicial determination adverse to him. This may be of
special significance to the case of political offences.

The various approaches and theories are amply illustrated by decisions
of courts of different nationalities. Precedents can be found.5?

Executive v. Judicial Determination

The fundamental principle of the law of extradition states that a fugi-
tive who surrendered cannot be tried for offenses not included in the treaty
or described in the extradition proceedings. The principle begs the question
of who determines what are included in the treaty and described in the
proceedings. Who makes the definition?

The proposed R.P.-US. extradition treaty follows the unavoidable
rule that it is receiving state, the asylum state, which determines whether
or not an offense is politically motivated.s?

Should the definition of an offense be a purely executive function or
should it be left to courts of justice in the receiving state?

The proposed treaty clearly provides that “if any question arises as
to the application of this paragraph (on Political and Military offenses),
it shall be the responsibility of the Executive Authority of the Requested
State to decide.’ The article on Extraordinary or Ad Hoc tribunals also
provides that “it shall be the responsibility of the Executive Authorities
of the Contracting Parties to decide any question arising under this Ar-
ticle.55 The more difficult questions are eft to executive determination.

52 Ornelas v. Ruiz 161 U.S. 502 (1896); Karadzole v. Artukovic 247 F. 2d 198
(1954); Galliva v. Fraser, 177 F. Supp. 856 (1959); Ramos v. Diaz, 179 F. Supp.
(1959); In Re Castioni, supra; In Re Meunier, supra, Regina v. Governor of Brixton
Prison 1 All. E. R. 31 (1955).

53 See SHEARER, EXTRADITION IN INTERNATIONAL LAw 197 (1971).

54 Supra, note 44, :

551d., Art. 6.
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. It may be argued that because of the principle of reciprocity, the execu-
tive authorities of either the Philippines or the United States would not be
too free with the wide spectrum of possible definitions of relative political
offense or in ascertaining political motive and intent. But as explained
earliér ‘and at least for the present and the near future, the bulk of extra-
dition requests would be one way from the Philippines to the United States.
Filipinos naturalized as American citizens in the United States are a docile
and peace loving lot with no sxgns of interest in anti-American political
activity. In fact, political activity is directed against the Philippines, not
against thelr newly acquired country.

The sad experience of the Philippines in the negotiations for the R.P--
U.S. Military Bases Agreements highlights the ineluctable fact that deter-
minations made by American executive officials are primarily if not wholly
based on what is good for the interests of the United States. The determin-
ing factors are not judicial precedents, special relations, sentimental ties,
nor even the harsh realities of the currerit situation. Thus, Clark Field and
Subic Naval Base are for “mutual defense” even if their use for Philippine
defense purposes is of minimal if not negative value. Far from protecting
the Philippines against foreign invaders, the bases serve as rallying points
for subversives and constitute ever present invitations to nuclear attacks
on Philippine soil. Compensatxon for the use of the bases is termed “foreign
aid”: “it cannot be “réntals” because the bases are ostensibly ‘as much for
Philippine defense as they are for American security.

The fact that few Americans wanted for political offenses in the United
States flee for asylum to the Philippines will give the executive and political
authorities of the United States greater leeway in determining the adequacy
of evidence to support a request for extradition or in ascertaining political
motives behind the commission of what appears to be a common crime.

Unpredictable fluctuations in American foreign and domestic policy
make executive determinations of essentially legal or judicial questions
equally unpredxctable The crusade of President Jimmy Carter for human
rights in many countries susceptible to American influence or pressure has
been replaced by President Ronald Reagan’s support for erstwhile proscribed
regimes. The odds are in favor of conceivably other future fluctuations,
shifts, and directions.

From the viewpoint of the United States as a requesting State, the
same observations would apply although here the principle of reciprocity
would apply fully. For fear that American authorities would tighten the
screws on Philippine requests for extradition, and for other foreign and
military aid, Philippine executive authorities would only be too glad to
hand over what few misgnided Americans would choose our country for
political asylum. Besides, the Philippines does.not have a tradition of offer-
ing haven to foreign criminals, including those cloaking their crimes with
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the mantle of revolution or political motives, We are hospitable people
but we are wary of wolently inclined quests

The Phlllppme hlstory of prosecution for offenses has not been entirely
free from biases, preferences, susceptibility to money and influence, and
other unfortunate considerations.

The special court, Sandiganbayan, constituted for crimes committed
by public officers or in relatjon to public office has jurisdiction only over
such informations as the Tanodbayan chooses to file. No less than Presiding
Justice Manuel Pamaran of the Sandiganbayan has formally concluded that
only the small fry are prosecuted, the big fish remain free. His observation
was satisfactorily refuted on the basis of the facts of that particular case.5¢
However, who can dispute the fact that only clerks and other minor officials
regularly appear in the teleyision sentencmg by the Sandiganbayan? The
same kind of uneven treatment may be experienced in extradition proceed-
ings unless a more certain and objective determination of the terms of the
treaty is assured.

In fact, even the Philippine judiciary is not entirely free when it comes
to political requests for the handing over of alien offienders to their own
governments. A Philippine judicial system easily abolished through a re-
organization act would not be too technical or squeamish in ascertaining
political motive. A newly reorganized court system may have the same
orientations and inborn prejudices as executive authorities.s?

More important, the proposed treaty should not be concluded and
ratified in terms of what is currently and temporarlly expedxent

When Bandtts Become Heroes

The proﬁonents of any extradition treaty ahywheré in the world may
become the future objects of requests for extradition based on their own
handiwork. What would .be an offense to those in power may become a
heroic or patriotic act should the group committing those offenses succeed
in taking over political power. The determination of what is a political of-
fense, a relative political offense, and a politically motivated offense should
be left to the discretion of the authority least susceptible to change and
fluctuating standards.

56 See Cortes, Redress of Grievances and the Philippine Ombudsmadn (Tanod-
bayan), 57 PuiL. L. J. 1 (1982) for a discussion on the problems confronting the
local ombudsman’s office.

57 For a fuller treatment of the Judiciary Reorganization Act, see Gutierrez, D.,
The Judiciary Reorganization Act: A Question of Necessity, 56 PH.[L L.J. 327 (1981)
Hereinafter referred to as GUTIERREZ,.D. See also De La Llana v. Alba, G.R. No.
57383, March 12, 1982 which upheld the constitutionality of the act.
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The Need for Judicial, Determination .

‘With all théir limitations, the courts of both the Phlhppmes and the
United States are the ideal authorities for this difficult determmatlon There
is authority for thi§-view. According 't Shearer:® * ~ ~ ' =

Judicial control assumed a different role in the Anglc Amencan sys-
tems. Instead of making the judicial functxon purely adwsory, legxslatxon
has had the effect of making judicial determination conclusive as to refusal
‘to extradition and advisory as to concession. Where the Court: rilés ‘that
extradition is admissble, the executive may refuse surrender if for any’
reason it sees fit to do so. Where however, extradition is ruled inadmis-
sible the executive is bound by the determination. cf. U.S. Extradition
Statute of 1948.

Not only does ths system give adequate opportunity to the fugitive
to contest his extradition before  the jordinary courts, but in effect gives
him a further opportunity of: making representations to the executive in
the event of a judicial determination adverse to him. This may be of
special significance to the case of political offcnses. . '

The availability of a judicial hearing has’ however been. delimited by
jurisprudence. In United States ex. rel. Lo Pizzo'v. Mathues*® the ‘Court
opined that “it.is not necessary in extradition proceedings that the evidence
against the respondent be such ‘as to convince the committing judge or
magistrate of his guilt beydnd a reasonable doubt, but only such as to afford
reasonable ground to believe that the accused is guilty of the offense charged.

Collins v. Miller,s held that the proceeding before a committing ma-
gistrate in international extradition is not subject.to. correction by appeal.

The above rulings do' not however deprive’ ‘the accused of all legal
remedies. He still has a right to petition the courts for a wnt of habeas
corpus, in order that the legal aspects of his detention and commitment
may be considered and possibly resolved in his favor.S!

Habeas corpus of course cannot take the place of an appeal but as
enunciated in Fernandez v. Philipps,S? it permits’ questions on’ jurisdiction,
whether the offense charged was Within the treaty and, whether there was
any evidence warranting the ﬁndmg that there was reasonable ground to
believe the accused guilty. , -

Speciality Rule T Jr

Under what is 'known as ‘the pnnclple of “s peclahty” treaties and
court decisions usually prevent trial for any offense other than that for
which the extradxtlon was granted, unless commltted aftér’ the extradltlon 63

» 58 Supra, niote 53 at 199. I 4
5936 F. 2d 565 (1929).
© 60252 U.S. 364 (1920). See also the opinion of Chxef Iusnce Marshall in U.S.
v. Burr, cited in Note, 31 Mich. L.R.- 554 (1933). .
61 BISHOP at 474 citing 4 HACKWORTH INTERNATIONAL LAW 174 (1962) -
62268 U.S. 311 (1925). See also Benson v. McMahon, 127 U.S. 4571 (1888);
MacNamara v. Henkel, 226 U.S. 520 (1913); Collins v. Johnston 237 U S 502 (1915)
63 BISHOP at 474-475 :
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In United States v. Rauscher$* -thé 'defendant- was a maté’ of the
ship J. F. Chapman, who_ assaulted and killed a crewmember.Jaunsen by
inflicting cmel and unusual pumshment Escapmg to England he was
surrendered to U.S. authormes under the. 1842 Webster-Ashburton Treaty.
Rauscher was not tried for murder in tHe U.S. but for a minor offense not
included ifi - the tre'aty of extradltxon The' Colirt ordefing his release said
that he ‘was only tnable for the “crime charged in the extradition request
as only thJS would be keepmg good falth with the couqtry that surrendered
him. .

This mle bas: been renterated in Amcle 15 'of the proposed treaty.
It reads: i

AR’I’ICLE 15

-t " Rule of - Specmlzty

(1) A person extradxted under the ‘Treaty shall not be detamed tried
or pumshed in the terzjtory of the Requesting State for an offense other
than that’ for wlnch extradition has been granted nor be extradxted by
that State to a third’ State, unless:

(a) that 'person; leaves the territory of the Requestmg-

State after .his extradition and voluntarily ‘returns -to it;: or

. (b) he: does not leave the territory gf the Requesting

State, within 30 days after being free to do so; or

(c) The Executive Authority of the Requested State con-
sents to that person’s detention, -trial, or punishmeént for:

another. offense, or to extradition to .a third State. For pur- ,

poses of this subparagraph, the Requested State may require

the submxssmn of the documents mentioned in Article 9 and/or

the written ‘views 'of the extradlted berson with respect to the

offense concerned.

These conditions- shall not apply to offenses committed after the extra-
. dition, -

(2) If the oﬂ’ense for which the person Wwas extradxted 1s legally
altered in the course of proceedings, that person may be prosecuted or
sentenced provided:

(a) the offensc under its new legal descnptxon is based
on the same set of facts contained in the extradition request
and its supporting documents; and

{b) any sentence imposed does not exceed that prov1ded

- for the offense for which that person was extradited.

The excephons as specified’ above leave to much leeway or loopholes
that may be utilized to circumvent the rule. Aside from the fact that means
of travel are usnally controlled by the requesting State, the giving of almost
carte blanche puwers to the Executive Authority of,the Requested State
negates this prmcnple, subjecting the accused to fall prey to changes in
pohucal wh.lms ot . .

& 115 US. 407 (1886). ' )

H

*
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. In the recent case,of Ficconi v.,dttorney General,.the U,S.- Court of
Appeals held that the doctnne of speciality was not a qght whlch can-be
claimed by the mdrvrdual who is;the object of the ;extradition proceedmg
It opmed that such was merely a doctrme of convenience between States.$s

) o [T R T ' 3 L v

The Ultszzte Guarantee R T S T TR

- The proposed- treaty has: various" provxsrons on. what: 'the:-requestmg
state-may not.do to theektradited person. An' example!would ‘be-Article 17
on the ‘surrender: of articles; instruments, objects and.‘documents..; R

Ultimately however, the only guaranteés apart from the vvveﬁ-developed
guarantees of -the. due: process- clause in: the.two. countriesi almost identical
protections of their, Bills: of Rights, are the mutual respect each: State:has
for the other and .the desire that the- provision on denuncjation .and ‘ter-
mination, of the treaty, should never be utilized; .,; - - -5 L. .

-+ Bqually important and perhaps mdré crucial in ‘a ‘§énse would’ be ‘the
level of human rights protection available in the States-Parties jurisdictions.
This is not the time .and place to. make judgments on the relative state
of affairs but suﬁice 1t to say that desplte protestations to the contrary the
human nghts records of both countnesjleave much to be desrred “

Concluszons BRI L
Olz

We have before us today, an extradltxon treaty, qmte s1mllar to, most
of its kind in the world and yet due to the convergence of socral and poh-
tical circumstances, of a’ gravé national economic and pohtxcal cnsrs, may
well play a crucrally drﬁerent role,

s,

. The drﬁiculty of dehmrtmg the pohtrcal oﬁence doctnne ﬁnds specral
relevance now that there are various opposition groups whic¢h are based
in the United States Compounding the problem is despite protestations to
the contrary, one gets the feeling that,these groups.are. a,major reason for
the treaty.S” Noteworthy is the tact followed by Plullppme authorities as
regards these rebel groups or :at.least:their leaders. Opposition 'leaders as
the facts of the various court cases:now. pending; show;*are at-times not
‘charged wrth cnmes mvolvrng natlonal secunty, oftentrmes'they are charged

S Y R B T v . l\
65 464 F. 2d 475 (1972)

66 A good, comprehensive and balanced discussion on the relative state of human
rights in the Philppines, is found in Quisumbing and Bonifacio, (eds.), HUMAN RIGHTS
IN THE. Pmur»rmss AN Umssmr.ao SYMPOSIUM (1977) See also - Ferrer, et al.,
Supreme Court Record on. Humnan Rights Under Martial Law, 55 Phil, LY. 247 (1980),
and Casila, et al., The State of Political Detainees: thprpme,S'ettmg 54, Phrl. L.J. 497
(1979).

61 Kapunan, A Final Move To Silence the. Opposition, WHO Magazme, Oct. 10,
1981, p..39. The danger becomes greater when ‘one, pauses “to, consider. two U.S, de-
cisions that saw political considerations override other’ factors ,in extradition. These
are Ramps, v. Diaz 179 F. Supp..459. (1959), which, dealt with Ann-Castro Cubans;
and Jimenez v. Aristequieta, mvolvmg the former Presndent of Venezuela, which was
cited in Bpps, The Validity of the Political Oﬁender Exception in Extmdxtxon Treaties
in Anglo-Amencan Jurisprudence, 20 HARV INT’L LJ. 61, 74 (1979)
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with common crimes like kidnapping, murder, illegal possession of fire-
arms, etc. Thus the political offence doctrine would find hard application,
since what then constitutes a political crime?

Perhaps the only possible way out is to have judicial determinations
or hearings at both stages of the extradition request. While courts are of
course not immune to political blandishments, they are the only agencies
in the history of both the United States and the Philippines that have to a
certain degree maintained a modicum of fairness, impartiality and justice
as opposed to the other political organs of government.S8

In view of the uncertainties of these problems, the disparate character
of the persons in the administration and opposition,- and the need not to
-add potentially explosive increments to the already intolerable burdens of
a restless citizenry, we look to ‘the courts since they are the only agency
today that can provide a legal, orderly and just resolution to the problems
spawned.®

The power of judicial review includes the legitimating function. Acts
of government, especially in times of disunity and turmoil must be accepted
as valid and legitimate. Only the courts can somehow state with authority
that actions detested and deplored by some are authorized and legitimate.
The people are the final judges of what is valid and what will be obeyed,
but in our system of government, it is the judiciary which has the sensitive
task of bringing about an acceptance of even that which might be other-
wise resented.’0 '

The dilemma before us today is essentially one of balancing of interests.
There are no. doubts as to the benefits to be obtained fromi-an extradition
treaty with the U.S. This is so specially as regards the efforts to punish those
involved in such financial anomalies as Cebu Highivays, Teachers’ Camp,
and recently Dewey Dee scandals.”

But the facility gained in the prosecution of these’ malefactors would
have to be weighed in balance with the possibility: that as it stands now,
the extradition treaty may well be utilized as an instrument of political
repressesion especially against Filipino dissenters in the United States.

68 This is essentially true despite the fact that the credibility of the Philippine
judxmal system, especially the Supreme Court was tarnished with the recent 1981 Bar
examinations scandal, that saw the resignation of the entire Supreme Court.

69 GUTIERREZ, D at 352.

70 Ibid.

71 Supra, note 17. See also Marasigan. Extradition, V PHIL. YRBK. INTL. L. {14
(1976). He was a member of the Philippine negotiating panel for the Indonesian ex-
tradition treaty who stated in the above article that:

“The suppression of crime can no longer be the concern of only that
State where the crime is committed; it is the concern of all, as the welfare
of civilized communities, demand’ that crimes should not go’ unpunished.
Crimes are’ not merely an’infraction of a command which particular so-
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There is need therefore for constant vigilance in seeing to it that the
latter does not overcome the former; that the rosy state of human rights

protection so glowingly described by authorities of both countries become
the reality of the present. -

In the final analysis, the Philippines did not have too much bargaining
power in the negotiations which led to the proposed treaty. The Philippines’
desire and need for an extradition treaty was specific, clear and -compelling.,
The Americans were apparently receptive because of a well founded fear
of international terrorism’ and liberation movements where Amencan in-
terests were the usual targets.

We may criticize certain provisions but a pragmatic or realistic ap-
proach should lead us to be thankful that we have gottén at least so much.
It is easier to iron out the kinks, to amend an existing treaty and fashlon'
it to one’s real needs than to get the treaty in the first place

Indeed, as an old Zulu saying goes: “Somethmg always dxes when
the lion feeds and yet afterwards, there is meat for those.that follow him.’ T,

ciety chooses to give, they sap the foundations of social life, they ate an
outrage upon humanity at large, and ail human beings therefore ought to
contribute to repress them

72 SMiITH, WHEN THE LION FEEDs 294 (1964).



