ASYLUM “AND “NON: REFOULEME NT-ARE' THESE
OBLIGATIONS OWED TO REFUGEES UNDER
INTERNA’PIONAL LAW"
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IN'rnonucnoN

?" . The phght and tragedy‘ot’ the world’s ever—mcreasmg numbers of re-
fugées isa dxstressugg reﬂectlon upon present day soelety which' ‘canmiotbe
1gnored Ptess reports corrtmually appear‘ ngmg'new examples and portray-
mg new dlmensrons of the often hopeless and rnvanably desperate srtuatron
currently facmg the -niiilions “of pedee ‘whom ‘we Iooselry\ categonse -as

“refugées.”

Only comparatively recent has it been ‘recognised” that if any effective
solutidfi‘is to be found 1o the world tefugee problem the attempt.inust be
made at the level of international co~operatron. In. earlier times people
ﬂeemg from their:-own-lands, such -as.the various religious. dissenters of
past’ centunes, were ‘deait with on’an’ad hoc:basis by :the countries-to which
they fled. Today the _problein has éscalated-to such an ‘extent “that ‘the spe-
cific responses of indjvidyal states are no. longer enough. Tn some*cases an
adequate response is sunply not possible from a _single nation,’ and even
if possible, it is neither reasonable nor realistic to expect the countries which
happen to be in the immediate: geographlcal proximity to vast numbers of
refugees to accomrnodate all these persons and to cope unarded wrth the

' resultant problems.

The last UN ngh Comrmssroner for Refugees Prince Sadruddin Aga
Khan, recently observed, . .

* How can host countries”in Africa, Asia or Latin America be expecfed to *
keep their doors open without adequate guarantees that material dssistance
and resettlement opportunities will be provided by other nations? Some
governments have claimed that the world’s indifference forced them ‘to
restrict the granting of asylum. They even used this excuse to send refugees |

- to certain death as in south-east Asia last year.1

“In desperation in

mid-1979 ... Malaysia began towmg away refugee boats from its shores
and, accordmg to a Malaysian Government figure, their ‘tough measures’
accounted for over 41,000 persons’ being towed away from Malaysian®
shores by a Task Force especrally appointed for the purpose. In one 2-day

* Senior Lecturer in Law, Umversrty of New South Wales. -
! Foreword to paper. by F. d'Souza, The Refugee Dilemma: International Recog-
“nition and Acceplance, "Minority Rrghts ‘Group, No. 43, 1980, London, -p. 3. -
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period about 1,700 persops were reported as having been towed away,
" "and there-were incidents in which boats overturned whlle-hemg towed, - not
. .everyome_on board_being savedl s

During the twentiethr- century the need of refugees for protection of
an international nature has gradually been recognised and a body of inter-
national refugee law has slowly. evolved. What rights of admission to new
countries does this law give to refugees? What is the position under this
law of states at whose borders refugees arrive in search of asylum?

It is of vital importance to refugees who are fleeing in fear from their
country that they be admitted by the state at whose frontiers they arrive
seeking asylum. If they flee by land across the boundaries of an adjoining
state, rejection there means retum to the state from which they have fled.
Those fleeing by sea often arrive at the frontiers of another country unable
to go further. Rejection in these circumstances will not result in a return
to the country fled; it could well result in death.

.. The present ngh Commlssmner Paul Hartlmg, has stated that

‘the first requirement for- the protection of: refugees is to ensure that they
receive permanent, or at least temporary, asylum and that the principle of
non-refoulement is scrupulously pbserved. No refugee must be forced back

.to a country where he fears persecution. One hopes that this prmcxple, o
which has. repeatedly been breached during this ‘decade,” will no longer be
subject to any derogations and will snmply become an obvious necessity - - -
and a self-evndent truth.3 - .

eThe aim of this article is to examme whether ‘this requirement” has
become in fact a binding obllgatlon ‘under current international Jaw, and
to what extent states are thereby under a duty to grant asylum to, and to
refrain from refoulement of, the refugees arriving at their borders. Since
the possibility of refusal of admission has been a particularly prevalent risk
for the refugees and displaced persons from Indo-China, and specifically
for the “boat people”, particular attention is paid to the situation within
the South-East Asian region. :

“Asylum” and ‘l‘non-refoulement’.' are two established legal concepts.
However, difficulties are immediately encountered when an attempt is made
to define the first term. It seems to have no clear or universally accepted
meaning.* In 1950 the Institute of International Law did define it as “the
protection which a State grants on its territory, or in some other place under
the control of certain of its organs, to a person who comes to seek it”.’
But the term continues to be used in connection with several different legal

2D. Willday, Resettlement of Indo-Chinese Refugees and Displaced Persons, U.N.

Doc. HCR/155/49/80 p. 2.
3U.N. Doc. A/AC.96/572 Annex p. 6. .
4 GRAHL-MADSEN, 'l‘ennrromn AsyLum, (1980), p. 86 says “The term ‘Asylum’

has no clear or agreed meaning”.
5This was at the Institute’s Bath Session in 1950, see Vol. 43-2 Annuaire de

L'Institut de Droit International, p. 389.
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situations. It miay concern éntry, . and correspondmgly, exclusxon, also ex--
tradmon and expu1510n ’ -

.

- Here asylum is used in. the sense of admlssxon to the temtory of 2
state and a distinction is made between admission which is granted as an
emergency measure, guaranteemg refuge of a temporary nature only, and
admission which encompasses thé more durable aspect mvolved in the ‘grant
of apermanent nght fosetdle. ~ - R S e

The second term, non—refoulement comes from the French word
refouler meaning to return, reconduct or send back. By thls term i indi-
cated the pnnclple which prohibits the return of refugees to’ terntones where
they are likely to become victims of persecution. ’ ’

-~ '

The first set of international -legal obligations which will be con31dered
are those obligations which are imposed upon contractmg states by inter-
national instruments. One. obvious means. by which an international legal
duty may be acquired is for the state concemed to. accede to a treaty, ex-
pressly undertaking a binding commxtment to act in accordance with the
térms of that treaty. A nuinber: of’ 'intérnational instruments exist under
which the contracting states agree to -accord to refugees certain ‘minimum
standards of treatment and to grant to them certain- rights. These instru-
ments are examined first, the provisions relating, to the admission of refugees
are assessed,, and conclusions are drawn as to the resulting obhganons -of
the contracting states. . s

Secondly, customary international law is._considered. ’I‘hough ‘the main
source of international refugee law has been provided by intérnational con-’
ventions, this is not the only possible origin of binding intérnational obliga-
tions, . .

[, A ~

The most often- quoted- stitement of- the sources .of internatiOnal law
is that contained in “Article 38(1) of the-Statute of the International-Court
of Justice whereby the Court is. specifically-directed to take into considera-
tion in the resolution. of disputes before it: - )

a. iternational conventions, whetlier general or particular, eStablishing -

rules expressly recognised by the contesting States;- o e

b. international custom, as evidence of a general practice accepted as law,

c. the general principles of law .recognized by civilized nations;

d. subject to the provisions_of ‘Article 59. [which proyides that’ ‘The deci-

sion of the court has no binding force except between the parties and in

respect of that particular case’], judicial decxsxons and the teachings of

the ‘most_ highly’ qualeie&l publxcnsts of thé vanops na'tnons, as subsulxary

means for the determmatlon of rules of law..

“International custom, as evidence of a general practlce accepted as law

or customary international law, Jis partxcularly relevant” here. If obhganons
do exist under customary international:law these obhgatlons ‘bind all nations
regardléss of whethet or not ‘thére has been an -explivit undertaking of any
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commitment .by. “accession to=g:treaty. Before;.the customary -bshaviour.-af,
states will be regarded as a binding rule of customary. international law;;
there must be exhlblted both .a conststency of state practlce and a belief
on the part of those observmg the practlce tha't the obserVatlon is manda-

oy, . B U o ,)'

'Thes'e requirements are exammed in. the: hght of the current practice;
and attitudes of states towards refugees arriving at forexgn frontiers in search,
of asylum.and the. concepts of asylum and non-refoulement are _considered
in thxs context. Fmally, someg conclusxons are drawn as to the present obhga-
tions of. admxssron owed by states to these refugees under current customary
international law. T

INTERNATIONAL INSTRUMENTS-RELATING TO REFUGEES -

The ' 1951 Conventzon relatmg ‘to -the “Status of Refugees® supple-'
mented since 1967 by the Protacol relatmg to the Stalus of Refugees? which’
widened the Convention’s scope “and. made it more appropriate to changed
circumstances— s the most 1mportaut of | these mtemanonal mstrumentsf
and has been called the refugees Magna Carta g Co ) J

- The earliest instruments concerning refugees had dealt only w:th spe-’
cifie categones of refugees, for instance, ‘those fleeing from Russia after’ the’
Bolshevik ‘Revolution, and had defined “tefugee” in térms of the partlcular'
category of persons in question. Also the first instruménts ‘did not provide'
for'a wide code of rights, bemg concerned only with the issue of travel and

:

1dentxty documents.® - S . : p

"~ The approach of the 1951 Conventiofi’ is’ much broader Fxrstly xts
definition of “refugee” is not linked to specific categories of refugees, though
it'is still narrower than the corcept of refugeé -as popularly understood.
The term “refugee” is one-which-causés difficulties. It-is defined in different
ways in different instruments. When -the protection ‘afforded by -any specific
legal instrument is being considered, fhe definition tontained inthat-instrg-:
ment will be-the one relevant for the pirpose.of the application of its. pro-
visions. In the 1951 Convention the' term “refugee” is defined fo apply

6189 U.N.T.S. 137. Hereinafter referred to as the -1951 Convention. “This- Con-
\l/;r;tron was concluded at Geneva on July 28, ‘1951 dt.entered ;into’ fo¥ce on April 22,

7606 UNTS 267. Hereinafter referred to as the 1967 Protocol. The draft. of the
Protocol was prepared at a Colloquium held at Bellagio, Iialy, id April 1965. The draft,
with some amendnients, was adoptéd by the General ASSembly on 16 December 1966
(Resolutlon 2198 (XXI)). It was opened for accession ‘on 31 January 1967,.and en-
tered into force on October 4, 1967.

.8 READ, MAGNA CARTA FOR ReFUGEES.. (Rev. Ed. 1953). -

. 9The first treaty .that really provrded an mternatlonal status  for refugees, and

provided for-a code of rights for them was the Convention relating’ to the Inteinational’
Status .of Refugees of 1933, 159'-L.NT.S. 199. The general contents and organisation,
oé thxfs .Convention became the Ppattern for the later mstruments concernmg the status
of refugees. °
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ﬁrst]y to those people already consrdered to be refugees under earlrer con-
ventrons, 1o and secondly, to. cover persons who

. [T >
‘L AR .

B As a result -of.events occurring. before 1 January 1951 and: owing 'to -
well founded. fear-of being, persecuted. for reasons of rage, religion, jnation-
’ahty, membershrp of a partrcuhr socn[ group or. pohttcal opinion, is. out. -
side the country of his natronahty and ‘is unable or, owing to such fear, is”
unwilling to avail blmself of, the protection of that country;, or- ,whe, not
haying a natronahty and bemg “outside the country of his former habrtual ‘
" Fesidénde "ds 'd fésalt of such’ events, is unable or, owing to’ stich” fear, 15 '
unwilling to return to it. L
. In the case of a person who has more than one nationality the term
the country of’ hrs natronahty ‘shall méan edch of thé countries of which
" Heis a nafional, "and‘a person shall not be deemed to be lackmg “the pro- -
" tection of the ¢ountry of his nationality if, without any. valid réason based
on well-founded.fear, he has not availed himself of the -protection-of one. -
. of the countries of which he is a national.ll R .

The 1967 Protocol widened this definition by dlspensmg wrth the reqtnre-
ments that the events causing the ﬂrght must have occurred prror to January

11951, and dlso by drspensmg (for future srgnatorres) with another
provrsron that of Article 1B(2) of the Conventron under which states may
choose to accept as refugees only those fleeing as a result’ of events occurfing
in Eurgpe.13- R

Because of provisions such as these, and because of the context in
\\hrch the 1951 Convention was drafted—the immediate post-World War
1I perrod wrth its” problems of millions of refugees and displaced persons
on'the European continent—the Conventron has sometlmes been regarded
as a purely European mstrument This may be one Teason for the farIure
of thé’ vast majority ‘of states in the Asran regron to become partles to 1t

It is pertinent to note here that the obligations undertaken hy: states
under the major refugee instruments are not duties undertaken to the re-
fugees themselves, and:enforceable directly. by them under international:law.
The obligations are undertaken to the other states which also are partjes
to those same Instruments. L,

The specific concern of this. paper. is with the question of whether or
not states have incurred obhgattons to grant admrssron to refugees arrrvmg
at their borders.- 2 R S . - :

~ The position under the 1951 Convention is that although it does
comprise the most comprehensive code of the basic rlghts of refugees’ ton-
tamed in any mtermtronal instrument, and binds the contractrng states tb

101951 Comentron, Art, 1A(1) o R -~ v Ry

111951 Convention, Art. 1A(2). ’

12 1967 Protocol, Art. 1(2).

13.1967 .Protocol, Art. 1{3). The ‘Europe .only’ alternatrvc has been chosen (and
15 stifl ‘maintained) by the following states: - Argentina, Brazil,” Ita]y, Madagascar,
Malta, Monaco, Paraguay, Peru and Turkey.
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apply these to all persons within its compass without discrimination as to
race, religion or country of origin,! it lays down no stated obligation to
provide asylum for refugees. Asylum is not even refeired to in the main
body of the text, though it is mentioned in the Preamble and also in the
Final Act, but not in terms 1mposmg a duty ‘apon contractmg states to grant
asylum to ‘refugees arriving at their borders.

The provisions which do conicern refugees’ nghts to stay in, and, Some-
what indirectly, to enter a country of refuge, are.set out in Articles 31, 32
and 33, .. .

In most municipal. legislation concerning immigration, failure to abide
by amy of the provisions whereby entry -into .the.territory of the state is
authorised—for- example arrival ‘at specified frontier control points, pos-
session"of a valid passport ‘and visa for entry-—tenders the offénder liable
for removal or deportation and, pénding the implementation of any such
measures, detention. Clearly refugees may not have complied, and may be
unable to comply, with such immigration requirements and Article 31 is of
assistance here. It provides that, even if refugees have entered a country
illegally, contracting states shall not imposed penaltles upon them on ac-
count of their illegal entry or presence.

Article 32 deals with expulsion and provides that contracting states
shall not expel.-a refugee. who is lawfully within their territories save on
grounds of national security or public order. Any expulsion must be carried
out according to due process of law and the refugee shall be permitted a
hearing, an appeal against any order of expulsion, and representation unless
“compelling reasons of national security otherwise require”...If expulsion
does follow, a reasonable period should be allowed in which the refugee
might seek legal admission into another country. Though Article 32 is not
equivalent to providing a refugee with a right to enter, or even a right to
stay in a country which he has managed to enter, nevertheless the con-
junction of it with Article 33 does result in some real protectlon for re-
fugees.

Article 33 (the non-refoulement provision) provides that:

_ No Contracting State shall expel or return (“refouler”) a refugee in any
manner whatsoever to the frontiers of territories where his life or freedom
would be threatened on account of his race, religion, nationality, ‘member-
ship of a particular social group or political opinion.

Whereas Article 32 requires persons to be “lawfully” within the state-before

its provisions will apply, there is no such limitation in Article 33 which

applies to protect a refugee even though he is in a country illegally.!4® Hence

though an administrative act of ordering the expulsion may not offend against
14 1951 Convention, Art. 3.

.. 148 Refugee (Germany) Case, 28 LL.R. 297; Chim- Ming v. Marks, 505 “Fed. 2d.
1170, 1172. (1974) )
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Article 32, thé agtual remioval may, be, forbidden.under.. Article 33 it.it wul
result in the return of the refugee to a country where he fears persecutlon.
Th’trs, Gtahl-Ma4dseii has' oBserved LT -

PR -

It would seem that the r:ule~of “non-refoulement!’ grves an, albe;t lumted
nght of asylum to those ] persons who are entntled 1, mvo1(e xt 15 : -

i Tl

Vanous problems have arisen.a§ to the scope of the protecno ‘a‘ffordet}
by these Articles. ‘One is & -dispute as ‘to -who-are the_p.ersons -entitled. te
invoke thém:  Must:a persdn first. be formally ‘recagnised ase-a- “refugee”?
This«is -niot spelléd-oit in the Conventioh. The fact that the Articlgs are.
worded to apply to “refugees” has lent support to the argument that-the.
intention was that protection would be afforded .only to .persons, ad;mtted
into a state and categonsed as refugees :

There is no requirement under the Convention ‘or. Protocol thatsformal
procedures for the determination of refugee status. be set up,’ and far from
all of the contracting states have established them. Furtheriiore’ where’ pro-
cedures have been established they vary widely.1®6 Whether' or not'a‘ person
is a-“refugee” is decided by the state concerned.’ It should beé noted. ‘that
the definition is ifi terms’ of individuals, requiring a separate consideration
of the status of each person; a difficult requirement in cases of suddén masy
influx. Recognition of refugee status by one state does not bind 6thér states,
though it may. often be observed,.and a. dec1s1on on. eligibility made. by one
state can. have. some legal ram1ﬁcatrons in other states. 18,

Vast numbers of refugees have never been oﬂicxally categonsed as such,

and for the purpose of mvokmg the protectlon of these Artrcles Grahl—
s G

Madsen thmks formal recogmtron is not essential. ‘He stateS' N N~

'l‘hese provisions are meant -to- protect the persons entitled -to mvoke‘them 1
throughout their life as refugees, and in particular the prohibition of forci-
“ble-return to a country of persecution could ‘easily be rendéred “fnednihglass
if it could only be invoked upon the formal recogmtxon of the per%on cond
. cerned as a refugee Y
. _From the moment an asylumvseekmg prima facie refugee sets foot n_
the terntory of a State Party to the Refugee Convention, he must be able
to invoke, prévisionally, the benefits of Articles 32-and 33 which' *Mbsns
that he cannot be expélled-or returned (refoule) except 4n accordance with.
the provisions of those articles,. so long -as it has -not.been definitively de-

¢ 152 GRAHL-MADSEN, THE STATUS-OF REFUGEES IN INTERNATIONAL Taw 11 {1992
16 JAEGER, STATUS AND INTERNATIONAL PROTECTION .OF- REFUGEES,- Internatmnal
Institute of Human Rights, Ninth Study Sessxon, Tuly 1978, p. 13. ~
.- 171951 Convention, .Art.. 9. . .. :
18For instahce, travel documents 1ssued in accordance thh Art 28 mﬁst be re-
cogrised by othet contractxng states, and in fact these documents are. widely recognised
by states not parties to the Convention and Protocol as well. So that refugee statis
determined in one state is widely recognised, .at.least for travel..purposes,.hy.. other
states, .The. Executive, Committee of the. High- Commissioner’s Programrqe in-:1978
noted that the very purpose of the-1951..Convention implies that, refugee. status deter:
mined by one confracting'state will be recognised .by the other, cogtmqtrug,,_f@tes,“ JUNT
Doc. A/AC.96/559 p. 17.
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cnded that be xs not’ entnled to recogmtxon as a Convention tefugee (or
as a tefugee in'the sense of the Protocol ‘of 31 January 1967).1%

The Executive Committee of the High Commissioner’s Programme
would seem to be in agreement with this. (This Committee meets to advise
"the Office of the UN High Commissioner for Refugees. More detail is given
about ‘this. Office later.) In October 1977 the Executive Committee re-
- affirmed the fundamental importance of the observance of the principle of
non-refoulement of persons who may be subjected to persecution if returned
to their country of origin “irrespective of whether or not they have been
formally recognized as refugees” (emphasis added). This view makes good
sense.

({3

Grahl-Madsen does, however, stress the need for the refugee to “set
foot” on the territory of a contracting state as a necessary pre-requisite to
claiming the benefit of the Convention and Protocol. There are then further
problems in ascertaining precisely when territory has been “entered”. What-
ever its exact meaning, this requirement will obviously be more difficult for
refugees to satisfy if the obligation of non-refoulement contained within
the Convention does not include a duty not to reject at the frontier. This
raises another difficulty which is encountered when considering the ambit
of Article 33. Does it forbid the rejection of refugees who have arrived at
a frontier but have not yet crossed it?

There is no provision specifically’ forbidding rejection at the frontier
in the Article though such a provision had been included in the non-refoule-
ment article of the earlier 1933 Refugee Convention.2® This factor and some
of the statements made by delegates during the drafting of the Convention
have led to the suggestion that Article 33 does not refer to the admission
of refugees, but merely to the treatment of refugees who have already en-
tered, legally or illegally, the territory of the state concerned?!

The matter was not so vital in the context of the time—the post-World
War II situation with the millions of refugees and displaced persons at that
stage on the continent of Europe. Rejection at the borders was not really
the problem as most of these persons were already in new countries having
been displaced from their own country by the war. Even where this was
not the case, and the people in question were still crossing borders as a
result of a desire to escape the consequences of the communist take-over
of Eastern Burope, they were generally welcomed by the states of Western
Europe if only for propaganda reasons.

Today rejection at the frontier has assumed a critical significance.
Refugees are still leaving their country of origin or habitual residence to

19 GRAHL-MADSEN op. cit. supra note 15 at 224.
20 Arficle 3 states:-<...Bach of the Contracting Parties. . .undertakes in any case
not to refuse entry to refugees at the frontiers of their countries of origin...”
21 GRAHL-MADSEN. op. cit supra note 15 at 99.
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escape the regimes-there. They may even be forced out by. those regimes
in mass expulsions. They now eften pour into countries with peoples whose
backgrounds may be very different to their own—racially, culturally, eco-
nomically or politically. In the South-East Asian region particularly, there
are widely varying ethnic and cultural backgrounds. Some countries, for
instance Malaysia, have a delicate balance of races. A mass influx of re-
fugees of one of those races will endanger this balance, and so may be seen
as a threat to the present social and political structure of the country. In
addition to these.problems, the host countries into which refugees are fleeing
today often already have a very low standard of living and their limited
resources cannot easily stretch to accommodate and provide for hundreds
of thousands of extra, uprooted and homeless persons. Hence one possible
solution from the viewpoint of the state of potential refuge may be to reject
these persons at the frontier, and so avoid incurring the expenses and dif-
ficulties which their arrival must inevitably entail.

Thus the question of whether or not non-rejection at the border is in-
cluded within the obligation of non-refoulement contained in Article 33
can be of real significance today. It should be noted that, as a matter of
practically, whether or not rejection is likely will depend upon the terrain
in question and whether the border is patrolled. It seems arbitrary to” allow
the character of the border facing refugees in different parts of the world
to alter the standard of protection afforded to them Also it seems equally
illogical that a person who crosses a border illegally should enjoy greater
protection than one who presents himself to the authorities there.2?

If non-refoulement does not include non-rejection at the frontier, re-
jection would be legally possible when the border is manned; but return of
the incoming refugee by the state whose territory has been entered would
not be possible if the border, not being manned, had already been crossed
by that refugee. Thus, common sense at least would seem to be on the side
of the inclusion of non-rejection within the concept of non-refoulement.

A further problem which arises with non-refoulement is the question
as to whether or not the principle encompasses-the extradition of refugees.
This issue will not be examined here2* It pertains to individual refugees
and is not of any great significance in the situations currently causing the
most concern—the mass influx situations.

22 8. Prakash Sinha, when commenting that the words of Article 33 are incon-
clusive as to whether or not non-rejection at the frontier is included within the non-
refoulement provision, states that exclusion of non-rejection from Article 33 seems
absurd, see PRAKASH SINHA, ASYLUM AND INTERNATIONAL Law 111 (1971).

23 For further discussion on problems of extradition and non-refoulement see
GOODWIN-GILL, INTERNATIONAL LAwW AND THE MOVEMENT OF PERSONS BETWEEN
STATES 218-228 (1978); SHEARER EXTRADITION IN INTERNATIONAL LAw 85, 166-193
(1971);. I.A. Shearer, Extradition and The Principle of Non-Refoulement, paper pre-
sénted to the Seminar on the International Protection of Refugees, University of New
South Wales, Sydney, Australia, 2-3 Aug. 1980. Also see U.N. Docs. A/AC.96/586

pp. 1-5 and A/AC.96/588 pp. 12, 13. ’
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In recent years the posmon of ‘the - “boat people” has heen a matter
of particular concern both within the Asian region and beyond it; The press
in all parts of thé world frequently carry ‘horrifying stories of .the dangers
and disasters which face these people in- their attempts to find sanctuary
and a new homeland Articles 31 32 and. 33 of the 1951 Conyentlon, re-
latmg as they do to the 1mposmon of penaltxes for unlawful entry within ' a
territory, expulsion of refugees lawfully w1thm a state’s territory, and non-
refoulement, usually would not provide any protection .for the particular
plight of the “boat people”. Frequently persons ﬂeemg across the ocean
have not even reached the temtory in question when sent back out to sea,
by either hostile fishermen and residents or government patrol boats, and
are unable to claim that penalties have been imposed on them on account
of their illegal entry or presence, or that, being lawfully within the temtory,
they are being “expelled” -or that they are being “refouled" Rejection of
people at coastal frontiers generally can not constitute refoulement as it
does not-amount to returning them to a touritry -from-whose ‘government
they fear persecution. Obviously, however, the consequences may- be- even
more severe. If rickety and unseaworthy craft, overloaded with passengers,
are sent back to the high seas to face the hazards of pirates and storms as
well as the usual vicissitudes of a long sea journey, not infrequently the
consequence for the rejected “boat people” has been, and will continue to
be, death* (The question of whether or not' all the “boat people” could
properly be categorised as “refugees” and so qualify for any relevant pro-
tections contained within the major international instruments is beyond the
scope of this paper and is not examined here.)

The above considerations relate to the problems of ascertaining the
exact ambit of the protection afforded by Articles 31, 32 and 33 of the
1951 Convention. Whatever the scope is finally determined to be it is per-
tinent to note that glthough the Convention permits reservations to be made
to well over half of -its provisions, including those of Articles 31 and 32
reservations may not be made to Article 3325 This is an indication of the
importance which those who™ drafted the Convention attached to the -prin-
ciple of non-refoulement. ‘Exceptions to the obligation are, however, al-
lowed. They are worded in the following terms:

The benefit of the present pfovisibn may not, however, be claimed By a

refugee whom there are reasonable grounds for regarding as-a danger to

the security of the country in which he is, or who, having been convicted

by a final judgment of a particularly serious crime, constitutes’'a danger’
to the community of.that country.26

This wordmg would seem to be d1rected at the individual refugee who mxght
constitute a’ danger 'to’ the’ security "of the receiving country and its com-

. 240One estimate has been that the “boat people” have a 20% expectation of suc-
cess, see Y. Saito, Some Aspects of the Refugee Problem in Asxa—Wuh Special Rex-
ference to Japan, 16 A.W.R. 43, 46 (1978). N

25 Article 42(1).
26 Article 33(2).
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munity and not to pprovide an excuse for the refoulement of groups of re-
fugees

5

P N AN

: States whxch are partres to-the 1951 Conventron, -or-to the 1967 Pro-
tecol «gr to. both, have exp;essly nnderfaken . ;hese~obhgatrons fo- Iefugees,
and as,of November. 1.981 . ninety-one ‘states had become. parties.

- - However, within the Asian regron there Has Beett a marked reluctance

to aci:ede to either mstrument “As already mentloned the European cast-of

the 1951 Conventiomr and the European cohtext in which it was drafted
may be to-some extént responsible for ‘this, in’ that the ‘instrument- i seen
by some nations as limifed to the- refugee problems of the European con-
tinent and not as being of a umversal character 27-3f- this is' so the posrhon
should now have been ame1rorated to soine exteﬁt by the w1dened deﬁnmon
mcorporated in the 1961 Protocol

Another reason grven ‘for- the reluctance of some ‘states ‘to_accede to
these instuments is the wide scope of the rights contamed within them
which contracting states are required to undertake to-grant to refugees The
ground given here is that developmg nations may feel unable to. comply
with all these obligations. This, however, would not’ "séem to be a problem
specific to~countries ‘within the-region “of. Asia.-Many states with similar or
greater “difficulties in this regard, such as many nations on the African-con-

tinent have not only acceded tothe 1951 Convention; but have also acceded

to. regional agreements of theix.own'some of which; for example, the O4AU
Convention 28 (the Convention of the, Organisation “of Afncan Umty), pre-
scrrbe even-more demanding duties. :

Whatever the reason,” from within the Asian region, Very few acces-
sions to the 1951 Convention or 1967 Protocol have been forthcoming, and
the sitvation is that, inchiding Western Asia and QOceania, so far only Aus-
tralia, Fljl, Iran, Israel, New Zealand, the Yemen ‘and, very recently, Japan
dnd the Philippines have become parties to either the Convention or the
Protocol. This means that very few nations in Asia or Oceania owe the
obligations of Articles 31, 32 and 33 to refugees as a result of havmg in-
curred a binding treaty obhgatron . .

. rThere are other mternatlonal treaties besides the ones just, mentioned,
but again Asian countries are not signatories to them. In any case none of
these, not even the 1967 UN Declaration on Territorial Asylum2® imposes
an obligation upon states to grant asylum to refugees arriving at thejr bor-

271t has been suggested by some authors that" Asian countries have not acceded
to the 1951 Convention for this reason, see JAEGER,op. cit. supra note 16 at 10; Y.
Smto, op cit supra note 24 at 47,

28 8§ INTL. LEGAL MAT. (1969) p. 1288. Adopted by the Assembly of Heads of

State and Government at its Sixth Ordmary Session (Addis ‘Ababa, 10 September
1969). Entry into force, 20 June 1974,
, 29 Adgpted by the U.N. General Assembly on 14 December 1967, in Resolution
312 (xxii
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ders. (The provisions of these other international instruments which relate
to non-refoulement are considered later.) When the provisions concerning
asylum are examined it very quickly becomes apparent that states the world
over consistently exhibit a great reluctance to give up their sovereign right
to decide which persons will, and which will not, be admitted to their ter-
ntory It has_so far proved 1mpossnble to secure agreement upon an inter-
national convention relating to asylum.® States are loathe to undertake
obligations of asylum whose ramifications for the future could be unpre-
dictable. As a matter of interest, many states have been willing to accept
obligations under their own domestic law which are sometimes more one-
rous. They may, for instance, assume obligations to admit to their territory
persons who are related to their citizens. But they are not wrllmg to make
such undertakings on the international level.

For instance, Article 14 of the Universal Declaration on Human Rightsst
provides “everyone has the right to seek and 'erijoy in other countries asylum
from persecution”. The original, and more compelling, text which did not
gain- acceptance and hence was not adopted, read, “everyone has the nght
to seek and be granted. . .asylum”.

The terms of the UN Declaration on Territorial Asylum, 1967, which
are in the form of a recommendation only and have no binding effect, are
not very strong on asylum. Article 1.1 states that asylum, once granted,
should be respected by all other states, which injunction seems directed
rather at the state of origin than at the receiving state, and Article 1.3 pro-
vides that the state granting asylum shall evaluate the grounds for its grant,
leaving the decision, whether or not to grant asylum at all, exclusively with~
in state sovereignty. No obligation to grant asylum is laid down. Article 2
does call for international co-operation to aid states which are finding dif-
ficulty in continuing to grant asylum, but the terms here, to ‘“consider. ..
appropriate measures...” are not compelling, Article 3 (which relates to
non-refoulement and is considered later) does recommend in more definite
terms that states admit certain persons into their territories.

Provisions in the various regional conventions which afford protection
to refugees also do not impose any duty to grant asylum. Of these, Article
22(7) of the American Convention on Human Rights,3? begins forcefully,
providing as it does that “Every person has the right to seek and be granted
asylum in a foreign territory”, however, the next phrase, “in accordance
with the legislation of the state and international conventions” does limit

30 For a comprehensive description of the attempts to reach agreement on a Con-
vention on Territorial Asylum see GRAHL-MADSEN, TERRITORIAL ASYLUM, op. cit supra

note 4.
31 Adopted and proclaimed by U.N. General Assembly Resolution 217A(II) of

10 December 1948.
32 DAS Official Records, OEA/Ser.K/XVI1/1.1. Signed on 22 November 1969 at

the Inter-American Specialized Conference on Human Rights, held at San Jose, Costa
Rica. Entry into force 18 July 1978.
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the extent of the right just bestowed. This Convgntlon 1s of -binding effect
upon states which are parties to it.

Another reg:onal convennon, the OAU Convention, sxmply pmvrdes
that: ) : .

Member States of the OAU shall use their best endeavours consistent -with
their respective legislations to receive refugees and to secure “the setfle-

ment of those refugees who, for well-founded reasons, are unable or un-
willing to return to theii country of origin' or nationality.33-

This Convention goes further in the protection which it affords to re-
fugees than does the 1951 Convention as amended by the 1967 Protocol.
It is complementary to these two treaties, recognising that they constitute
“the basic and’ universal instrument relating to the status of refugees. :
and calling upon Member States of the OAU who had mot already done
so to accede to [them], and meanwhile, to apply their provisions to:fefugees
in Africa”.34 It is the effective regional complement in Africa of the 1951
Convention, and has been described as “the only regional instrument deal-
ing with the refugee problem in a comprehensive manner”.35 It is binding
on the states which are parties to it.

The definition of “refugee’ in the OAU Convention is wider than that
in the 1951 Convention. It is a pragmatic one related to the problems of
the African continent. From the late 1950’s onwards there have been, largely
as a result of the presence or after effects of colonial regimes, troubles and
wars resulting in massive displacements of peoples not always fitting -easily
into the 1951 Convention definition, even as extended by the 1967. Protocol,
and the definition of the OAU Convention was drafted with these factors
in mind.

Tuming to another region of the world, the Council of Ehrope Reso-
lution 14 (1967) on Asylum to Persons in Danger of Per.s'e’::utton36 recom-
mends that member govemments ‘should act in a particularly liberal and
humanitarian spirit with regard to persons who seek asylum on their ter-
ritory.”? This Resolution is not binding.

Hence it can be seen that these international instruments which do
contain "provisions relating to asylum, do not, by.those provisions, impose
upon contracting states any duty to grant asylum to persons who are not
their nationals.38

33 QAU Convention, Art. IL1. )

34 OAU Convention, Preamble, paragraphs 9 and 10.

35)JAEGER, op. cit supra note 16 at 11.

36 Adopted by the Committee of Ministers on 29 June 1967

37 Principle 1.

38 Not all of the regional agreements have been covered. Latm American states |
particularly have acceded to many regional instruments pertaining to' asylum which are
not mentioned here. See e.g. Convention on Asylum of 20 February 1928 (Havana),
OAS Official Records, OEA/Ser.X/1. Treaty Series 34; Convention on Political Asylum
of 26 December 1933 (Montevideo), ibid; Conventlon on Territorial Asylum of 28
March 1954 (Caracas), ibid.
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-,On_the .other hand, as regards. non-refoulement several recent ,mstru-
ments dre stronger in their requirements than js Article 33 of the 1951 Con—
vention. For instance, Article 3 of the UN Declaration on Territorial Asylum
specxﬁcally does provide for non—fejecuon at the' frontier: It also’states cate-
gorically that a refugee who has entered the territory in which he seeks asy-
lum shall not be expelled or returned to any state where.he may be subjected
to persécation. An-exception' is; however, allowed—“only for over-riding
reasons’ of natiofial‘security, or in"brder to safeguard the populatron' as in
the case of a mass influx of persons”. This wordmg, unlike that in Article
33, ‘does not ‘seem to be directed at individual-refugees, in that sense it may
be a ‘wider exception.” The UN Declaration on Territorial Asylum-gaes ‘on
to state-that should thé exception: be utilised the state in question- is to
considér-the possxbrhty -of granting to-the refugee “under such conditions
as 1t deems apptopnate ‘the opportumty of going to another state:40’

.Arncle 22(8) of the Amencan Conventxon on Human Rrghts 1969
imposes. -a-.strict obligation of non—refaulement on contractmg states Its
provision.is-that:. . - .- :

In no case may an alien be deported or returfied fo a country, régardless

*. of whether or not it is his country of origin, if in that_country his right
*, to life or personal freedom is in-danger. of bemg vrolated because -of - hxs
;- Tace, natronallty, rellgxon, soclal status, or polmcal oplnlonS

However, there is no specrﬁc mention of non-rejection- at the frontier. Arti-
cle 22(7), referred to above, may also provrde some relevant protecuon

i . " - . -

here. ’ . S I ) N

The OAU Conventlon 1969 states that

o "No 'person shall be sub;ected by a Member State to measures such as rejec-
>tron at the frontier, return or expulsion, which would compel him to return -

L.~ to or refnain in a teiritory- where his life, physical integrity or.liberty would

.be .threatened. for the reasons set out in Article. T, paragraphs 1 and 241

This imposes on contracting states both an unquahﬁed obhgatron of non-
refoulement and an obligation of mon-rejection at the frontier.

A later paragraph of this Article amelidrates the situation of. a state
which finds the obligation to grant asylum unduly onerous by imposing an
obligation on all the contracting states to co-operate “in the spirit of African
solidarity” with member states which are experiencing difficulties.#> The next

39 However, GRAHL-MALSEN, op. cif. supra note 15 at 103, says that Art. 33 was
adopted on the understanding that it would not be absolutely bmdmg in the case of a
contingency such as a mass influx of persons,.and refers in particular to a statement
placed on fecord to this effect at the Conference of Plenipotentiaries, U.N. Doc.
A/Conf. 2/SR.35, 21.

40 UN Declaratxon on Territorial Asylum, Art. 3.3.

41 QAU Convention, Art. II.3.

42 OAU Convention, Art. I1.4.
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par,'«lgraph makes- prowsxon for a refugee, ‘not, granted the right:to reside
in any country.g of asylum; to- be given a-grant: of temporary residence pen;
ding ~arrangement for his resettlement in -accordance. with the paragriph-pros.
vxdmg for co- operatnon.“3 Thxs concept. of -a grant .of temporaly refuge pend;
ding the provnslon of a permanent solution for the refugee is a most useful
one and*is "developing intoa very valuablé pfot"’hon for refugees’ It will
be dlscussed later. - . . -

Wlthm the European contment Resolutlon 414 (1967) of the Commxt-
tee of Ministers of the Council of Europe recommends that member gov-
ernments should;

.38 ensure that ‘no-one shall be subjected fo refusal of . adnnssxon at the
frontler, rejection, expulsmn, or any other measure which.would have the
resulf of compellmg him to return to, or remain in, a ‘territory where he
would be in danger of persecutlon for reasons of race, religion, natxonallty,
membershlp of a- partncul’ar social group or pohucal opmxon .4

Theré is 4 provxsxon “for exceptions to be ‘made if this is neceSSary to safe-
guard national security or protect the community from senous danger. The
resolutlon is recommendatory only. W s e

As can be seen from the above prov1sxons there are in exxstence several
agreements of a regional nature relating to refugees ‘As with the,mtema—
tional acrecments of potentially universal application_some of these agree-
ments, for example the OAU -Convention, déal- specnﬁcally with refugees
while others affect refugees incidentally. Examples within the latter category
would include various regional human "rights agreements. The situation
within Asia is not only that very few countries have acceded to the major
instruments of universal application—the 1951 Convention and the 1967
Protocol—but also that no ‘binding regional agreement affording protection
to refugees exists in this part.of the world.

However, recommendatton of a regional nature applicable -within Asia
do exist, these are the Principles Concerning Treatment of Refugees.5 They
were adopted by the Afro-Asian Legal Consultative-Committee in Bangkok
in 1966.4¢ They provide in slightly wider terths than those of the 1951 Con-
vention for the definition of a refugee.*’ They regulate refugee status, loss

430AU Convention, Art. 1L5. : ) : -

44 Resolution on Asylum to Persons in- Danger of Persecutlon, Pnncxple 2. :
201 ‘:51 gl;l;{CR COLLECTION OF INTERNATIONAL INSTRUMENTS CONCERNING REFUGEES

46 The function of this Committee under its Statute was advxsory only, and the
view was taken that it would be up to the government of each participating -state to
decide how it would give effect to the recommendations. For a fuller discussion of
these Principles see E. Jahn, The Work of the Asian-African Legal Consultative Com-
mittee on the Legal Status of Refugees, 27 ZEITSCHRIFT FUR AUSLANDISCHES OFFENT-
LICHES RECHT UND VOLKERRECHT 122 (1967) and E. Jahn, Developments in refugee
LS“Z xéz6 él)ze Framework of Regional Organisations Outsxde Europe, 4 AWR. 77, 79,
80 (1

47 Principles Concerning Treatment of Refugees, Art Y. Colour is included as one
of the grounds which may give rise to a well-founded fear of persecution.
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of that status,*® provide for various rights and obligations,* and that “treat-
ment in no way less favourable than that generally accorded to aliens in
s:mlu circumstances” shall be accorded to refugees.®® The provisions rele-
vant here are as follows, Article III provides that:

1. A State has the sovereign right to grant or refuse asylum in its territory
to a refugee.
2. The exercise of the right to grant such asylum to a refuges shall be
respected by all other States and shall not be regarded as an unfriendly
act.

+. 3. No-one seeking asylum in accordance with these Principles should, ex-
cept for overriding reasons of national security or safeguarding the popu-
lations, be subjected to measures such as rejection at the fronmtier, return
or expulsion which would result in compelling kim to return to or remain
in a territory if there is a well-founded fear of persecution -endangering
his life, physical integrity or liberty in that territory. ’
4. In cases where a State decides to apply any of the above-mentioned
measures to a person seeking asylum, it should grant provisional asylum
under such conditions as it may deem appropriate, to enable the person
thus endangered to seek asylum in another country.

As can be seen, the decision as to whether or not a grant of asylum should
be made to a person, or group of persons, is still left within the sovereign
discretion of the state concerned. However, unlike the terms of Article 33
of the 1951 Convention, here non-rejection at the frontier is included within
the non-refoulement provision, and Article II1.4 adverts to a requirement
of a grant of temporary asylum in certain circumstances.

The provisions of the Principles regarding expulsion are contained in
Article VIII and are as follows:

1. Save in the national or public interest or on the ground of violation
of the conditions of asylum, the State shall not expel a refugee.

2. Before expelling a refugee, the State shall allow him a reasonable period
within which to seek admission into another State. The State shall, how-
ever, have the right to apply during the period such internal measures as

it may deem necessary.
3. A refugee shall not be deported or returned to a State or Country where

his life or liberty would be threatened for reasons of race, colour, religion,
political belief or membership of a particular social group.

Though an exception is ‘allowed in Article VIIL.1 on the grounds of “na-
tional or public interest”, Article VIIL.3 allows no such exception, and is
more stringent than Amcle 33 of the 1951 Convention, containing as it
does an absolution prohibition of the refoulement of a refugee. However,
these Principles are not binding.

In summary the position with regard to international treaty provisions
is that states the world over are resisting obligations which would impose

"48 Principles Concerning Treatment of Refugees, Art. IL
49 Principles Concerning Treatment of Refugees, Arts, Arts. IV, V VII.
50 Principles Concerning Treatment of Refugees, Art. VI
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upon them a diity to "admit persons who seek admission within their terri-
tory Hence the provisions relating to asylum which are contamed in exist-
ing international treatles do not lmpose any bmdmg obllgatlons of asylum.

As regards non—refoulement the position is somewhat different and
many states have, in this regard undertaken binding treaty obhganons as
a result of accession to multilateral instruments. The obhgatlons of non-
refoulement contained in these provxsnons vary to some extent in the scope
of the duty whlch they impose.

The situation within the Asian region, however, is that very few states
have acceded to treaties, and thus very few states have expressly under-
taken any binding obligations to afford specific protection to refugees. Clear-
ly then whatevér the obligations of admission laid down in the various in-
ternational instruments most Asian states are not bound by them as a con-
sequence of any specific treaty commitments.

CUSTOMARY INTERNATIONAL LAw

To this point the obligations arising under international instruments
have been considered. As mentioned earlier, obligations can still arise under
international law, even though not expressly imposed by a treaty to which
the state in question has acceded. If it can bé shown that an obligation
either to grant asylum or to observe the principle of non-refoulement exists
under customary international law, or, in the words of Section 38(1)(b)
of the Statute of. the International Court of Justice, as a result of “interna-
tional custom as evidence of general practice accepted as law”, this obliga-
tion will bind all nations, regardless of whether or not they are parties to
any conventions whereby they specifically accept obligations in relation to
refugees. _ . .. C .

For the customary behaviour of states to be recognised as a rule of
international law two characteristics must be exhibited; firstly, a consistency
of state practice and, secondly, a belief by those observing the practice that
it is mandatory. The International Court of Justice i in the North Sea Conh-
nental Shelf cases, 5! stated: ) - ’

Not only must the acts conceruned amount to a settled practice, but they
must also be such, or be carried out in such a ~way, as to be evidence of

a belief that this practice is rendered obligatory by the existence of a rule
of law requiring it. The need for such a belief, i.e. the existence of a sub-
jective element, is implicit in the very notion of the opinio juris sive ne-
cessitatis. The States concerned must therefore feel that they are conform-
ing to what amounts to a legal obligation. The frequency, or even habitual _
character of the acts is not in itself enough. There are many international
acts, e.g. in the field of ceremonial.and protocol, which are performed al-
most invariably, but which are motivated only by considerations of -cour-- -
tesy, convenience or fradition, and not by any sense of legal duty.52

51 {1969] I.C.Y. Rep. 3.
52 Ibid. at 44.
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What is state practice? Evidence of the practice of the state in question
can be~found in a’ variety ‘of' places ‘It could be found from ‘such-soureds
as the treaties made by a country, “its national leglslatron .diplométic “cot-
respondence, ‘pronouncements of ' goverhment leadéts; ‘pres$ réléases, aHd
the opinions of its Iegal advisers, also in the decisions of natignal ;and in-
ternanonal courts and in the pracnce ‘of mtematnonal orgamsatxons, o

The fact that the ‘custom in quesgxon'must be accepted -as mandaf_ory
involves an inquiry into the reasons for the adoption of the prectice by the
states concerned. These may not always be-easy to ascertair, but, for if-
stance, some of .the above sources may provide indications ‘not only as to
the practice itself but also -as to- whether those observing it feel that to do
50 is obhgatory The weight to be given-to state practice as evidence of A
rule of. customary international law W1H vary’ with the circumstances. . ;
Lauterpacht has said: - - , . K

. .assuming here that we are confronted with the creation of new inter- : *'
national law by custom, what matters is not.so much the. number of states
participating in its creation and the length of the period within which that’
change takes place, as the relative importance, in any parucular sphere
of states inaugurating the change.53 - . e

or, as De Visscher puts it:

Among the users are always some ‘who, mark the soil more deeply with

their footprmts than others, either because of their weight, which is to say

their power in this world, or because their interests bring them more fre-
- -quently thxs way.54

Consgst;nt state practice may develop as-a consequence of a variety
of reasons. One of these is that it may be the result.of almost.universal
observance by nations of the provisions of major international treaties.-Con-
ventions, the observance of which has resulted in the creation of customary
law, -are often referred to as’ law-making conventions, and include various
international legal conventions concerning human rights. This means of the
creation of- customary international law was examined by the International
Court in the North Sea Continental Shelf cases. There a contention had been
put forward on behalf of Denmark and the Netherlands to the effect that
even if there had been, at the date of the Geneva Convention, no rule of
customary international law in favour of the equidistance principle for which
the two countries were arguing, and even if no such rule was crystallised
in Article 6 of the Convention, nevertheless, such a rule had come into
being since the creation of the. Convention. This was alleged to have oc-
curred partly because of the impact of Article 6 and partly on the basis
of subsequent state practice. Hence it was asserted that this rule was now

394 53g.au)terpacht Sovereignty over Submarine Areas, 27 BriT. YRBK. INTL. L. 376,
(1950

54 DE VISSCHER, THEORY AND REALITY IN PUBLIC INTERNATIONAL Law, 155 (3rd
ed., 1960) (translation by Corbett).
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a,rule of customary mternat;onal law “bmdmg on all states, whether partxes
tq. the. Conveiition or-mot -, - -~

4

,In deahng wrth this argument the Court observed

In 5o far as this conterition is based on the.view. that Article 6 of the Con-.
vention has had the influence, and has produced the effect, destcribed, it.
clearly involves treating that Article as a norm-creating provision which
- has. constituted ' the foundation. of,or, has ~generated a -tule -‘which, * while-
" only conventional or contractual in.its origin, has since passed .into“the
general corpus of international law, and is now ‘accepted-as such: by ‘the
opinio juris, so as to have become binding even for. couritries . whxch have
.never, and do not, become parties to' the Convention. _There "is .no. doubt
that this process is. a perfectly possible one and does ‘from time to t;r;re
-occur: it constitutes indeed. one of .the recogrized methods by which new
rules of customary.international law may be formed. ‘At the ‘sanie -time
. this result is not lightly to‘be regarded- as having been attained.55-

“What is required in order that an Article of.a conventlon become a
rule of customary mternatronal law?- The Court in this case saxd that: .’

It would in the first place be necessary that the provnsxon concemed shoulg,-
at all events potentially, be of a fundamentally norm-creating character -
such as could be regarded as forming the basis of. a.general rule of Jlaw.56

If thrs is the case then

. the passage of only a short period of time'is not necessarily, or of itself,
a bar to the formation of a new rule of cnstomary international law on
the basis.of what was originally a purely conventional rule, an indispen-"~
sable requirement would be that within the period in question, short though
it might be, State practice, including that of States whose inferests are

" specially affected, should have been both-extensive and virtually uniformh

"in the sense of the provision ‘invoked;—and should moreover -have oc-"
curred in-.such a way as to show a general recognition that a rule of law
or legal obligation is involved.57

In the North Sea cases the Court decided that these requirements had not
been met, hence Article.6 had not become a rule of customary mternatronal
law. - - o : . -

Turning to the refugee instrumients it is obvrous that any provrs1ons
which do exist regarding asylum, in the sense-of the grant of a permanent
right to settle, cannot be said to be norm-creating. They do not even purport
to impose binding obligations. Accordingly the provisions concerning non-
refoulement are the only ones examined here. . . ;

Lookmg at the 1951 Convention it is apparent that 1ts obligations "are
not drafted in norm-creatmg terms, but rather in the style of contractual
undertakmgs The contracting parties.as such, agree to.accept.certain obh-
gatrons. For mstance, the térms of Article 33. 1 are “No Contractmg State

55 [1969] 1.C.J. ReP. 41,
56 Ibid. at 41, 42.
57 Ibid. at 43.
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shall expel or return...” and those of Articles 31 and 32 that “The Con-
tracting States shall not impose penalties. . .”, “The Contracting States shall
not apply. . .restrictions. . .”, “The Contracting States shall allow such re-
fugees a reasonable period...”, “The Contracting States shall not expel a
refugee. . .” and “The Contracting States shall allow such a refugee a rea-
sonable period. . .” '

The provisions of many of the later instruments, however, are worded
in more clearly law-making terms. Firstly, the UN Declaration on Territorial
Asylum states in Article 3.1 that “No person. . .shall be subjected to mea-
sures such as rejection at the frontier...” and the relevant provisions of
the Bangkok Principles are in similar terms, as are those of Article IL3 of
the OAU Convention 1969 which states “No person shall be subjected by
a Member State to measures such as rejection at the frontier, return or ex-
pulsion. . .”. Article 22(8) of the American Convéntion on Human Rights
1969 provides, “In no case may an alien be deported or returned to a coun-
try...if in that country his right to life or personal freedom is in danger
of being violated because of his race, nationality, religion, social status, or
political opinions™.

Thus the wording of the non-refoulement provisions in recent interna-
tional instruments has wider law-making potential than does that of the
1951 Convention since the obligation is no longer limited by reference to
a contracting party. This does lend some support to the idea that non-
refoulement is gradually being accepted as a general principle.

Furthermore, as already noted, even Article 33 of the 1951 Conven-
tion stipulated that no reservation may be made to it. In the North Sea
Continental Shelf cases the Court observed that the fact that reservations
were allowed to Article 6 of the Geneva Convention militated against the
regarding of that Article as norm-creating, saying that so long as the possi-
bility of making reservations to the Article remained, “the Convention it-
self. . .would. . .seem to deny to the provisions of Article 6 the same norm-
creating character as” could be attributed to those Articles to which no
reservations could be made.’® Thus the fact that no reservations are per-
mitted to Article 33, though far from conclusive, could well be some pointer
in the direction of its law-making potential.

Norm-creating provisions in multi-lateral conventions are only one
reason which may cause state practice to develop into customary law. The
United Nations Organisation has a significant influence on the development
of customary law. This body does, of course, contribute directly to the for-
mulation of .express international legal obligations by its sponsorship and
promotion of multilateral conventions. In addition to this involvement in
the creation of specific treaty commitments, UN General Assembly resolu-

58 Ibid. at 42.
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tions and even recommendations may at the very least form thé basis for
state practice from which further customary law may develop

In recent Resolutions the UN General Assembly. has,. urged govem-
ments

to facilitate the efforts of the High Commissioner in the field ‘of interna-
tional protection, infer alia: ... by following humanitarian principles with
respect to the granting of asylum and ensuring that these are scrupulously
observed, including the principle of non-refoulement of refugees,5?

to continue to facilitate the work of the High Commissioner...by...the
scrupulous observance of humanitarian principles with respect to the grant-
ing of asylum and the non-refoulement of refugees.S0

Though some writers have argued that the resolutions of the General
Assembly, though not the recommendations, are legislative and binding on
all UN members, there is far from unanimous agrement as to this.%! In any
case, at a minimum, such resolutions (and the recommendations also) may
provide an impetus for state practice to develop along the lines advocated.
It will be noted that it is not only the importance of the observation of
the principle of non-refoulement which is stressed here, there is also em-
phasis upon the need to follow humanitarian principles and to grant asylum
to refugees.

The Office of the United Nations High Commissioner for Refugees
[UNHCR] (an organ of the UN established under Article 22 of the UN
Charter on the same basis as such bodies as UNICEF, UNRWA and UNDP)
has also created a body of international practice which has provxded another
spur to the development of customary law.

The Office was set up by the Statute of the UNHCR 2 and came into
being in January 1951. Like many international organisations it does have
some measure of international personality, and has played a vital role in
ensuring that refugees do receive the protections stated in the various inter-
national treaties, and in convincing states, be they parties to the interna-
tional conventions or not, of the importance of the need for the observance
of humanitarian principles in the treatment of refugees. Its stated function
is to provide “international protection under the auspices of the United
Nations” to refugees falling within ifs mandate, and to seck “permanent
solutions” for their problems. :

. When the Office was set up the UN General Assembly appealed to all
governments, including the governments of states which were not members
of the United Nations, to co-operate with the High Commissioner in the

S9U.N. General Assembly Resolution 32/67, 8 December 1977.

60U.N. General Assembly Resolution 33/26, adopted ‘29 November 1978.

61 D.H.N. Johnson, The Effect of Resoluuons of the General Assembly of the
United Nations, 32 BriT. YRBK. INT'L. L. 97 (1955-6)-.

62 Annex to U.N. General Assembly Resolution 428 (v) of 14 December 1950.
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performante’ of- his functions,S? and, in a succession of solutions since this
time, has continued to stress the need for governments ‘to- support thesé
activities®- Also the Office is given a supervisory-role in relation- to the ap-
plication of the two major refugee instruments—the 1951 Convention re-
lating to the Status of Refugees and the 1967 Protocol. States acceding to
these instruments’expressly. undértake to‘co-perate with the High Commis-
sioner. 6 ‘ . o T

The mandate given to the High- Commissioner is to assist and- protect
“refugees” which term is defined in very similar terms to those of.the 1951
Convention definition.%6 However, the definition of “refugee” contained in
the UNHCR Statute now gives a very limited and imperfect picture of the
persons actually assisted by the High Commissioner. This is because over
the years the UN General Assembly has authorised the Office to assist and
protect additional categories of persons who find themselves in refugee-like
situations and who either do not or may not actually fail within the ambit
of the Statute’s definition.5? Thus the mandate of the High Commissioner
has been very widely extended, and the Office has, by its ever-widening
operations in the field, exerted considerable influence on the behaviour, of
states in the treatment which they afford to refugees. It should be noted
that whether or not the term “refugee” has acquired a generally ‘accepted
meaning under customary international law is a matter about which there
is some disagreement.® It. would seem, however, that the definition con-
tained in-the 1951 Convention, as amended by the 1967 Protocol,- together
with that-of the Statute of the Office of the.UNHCR, would provide a use-
ful-starting point in establishing what the terms of a customary law “defini-
tion might be. ‘ T N

The UNHCR has also influenced state practiee by the constant emphasis
which it has placed upon the necessity for the observance by states of-hu-
manitarian principles in relation to refugees. For instance, jn 1977 the Exe-

63 U.N. General Assembly Resolution "428(v). T

64 See e.g. U.N.-General Assembly Resolution -34/60 of 29 November 1979.
65 1951 Convention Article 35; 1967 Protocol Article II. .

66 UNHCR Statute Article 6, ) ’

- 67 ECOSOC resolutions are also in sympathy -with this extension of the mandate
of .the UNHCR Office. Under its Statute the UNHCR “shall follow policy directives
given him by the General Assembly or the Economic and Social Council”, Article 3.
See General Assembly Resolutions: 1167(XII) —~ 1388(XIV — 1501(XV) — 1671
(XVI) — 1673(XVI) — 1783(XVII) — 1784(XVII) — 1959(XVIII) — 2958
(XXVII) — 3143 (XXVII) — 3454(XXX) — 3455(XXX), and ECOSOC Resolu-
tiIc:x;(sI:) 1655(LII) — 1705(LII) — 1741(LIV) — 1799(LV) — 1877(LVII) — 2011

68 GRAHL-MADSEN, THE STATUs OF REFUGEES IN INTERNATIONAL LAw, (1966),
p. 73 says “In customary (unwritten) international law there is ho ‘such thing as a
generally accepted definition of ‘refugee’.” P. Weis writing in 1960 said the toncept
of refugee still lacked a universally accepted definition—The Concept of Refugee in
International Law, U.N: Doc. HCR/INF.49, p. 32; -and S.. PARARASH SINHA, -op. cil.
supra note 22-at 106 says,” “Refugee, as such, is not-a concept of international law”.
However, see also D.W. Greig,- The Protection- of -Refugees and - Customary Interna-
tional Law, paper presented to Umiversity of N.S.W. Seminar on Problems in -TInier-
nafional Protection of Refugees; University of N.S.W., Sydney, Australia, Aug. 2-3
1980, p. 22; and G.S. GoopwIN-GILL, op. cit. supra note 23 at 138.
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cutive Committee of the High Commissioner’s Programme (a body composed
of forty nations which meets in Geneva in Ostober each year and advises
the Office in matters pertaining to its functions) re-affirmed

the fundamental importance of the observance of the principle of non-
refoulement—both at the border and within the territory of a State—of
persons who may be subjected to persecution if returned to théir country
of origin irrespective of whether or not they have been formally recognized
as refugees.69

In 1979 in the conclusions of the Executive Committee report it was
stated that:

Action whereby a refugee is obliged to return or is sent to a country where
he has reason to fear persecution constitutes a grave violation of the re-
cognized principle of non-refoulement,10

and in 1980 “the essential need for the humanitarian legal principle of
non-refoulement to be scrupulously observed in all situations of large-scale
influx” was again re-affirmed.”? The UNHCR has also made strong state-
ments of this kind at international meetings called to consider solutions to
refugee problems.

Such international conferences can themselves influence the creation
of new customary rules, providing, as they do, international arenas for dis-
cussion and agreement as to desirable international legal provisions. A con-
sensus at these meetings can set the groundwork for the development of
behaviour along the lines discussed.

Many relevant conclusions and recommendations have been reached
at international conferences. As far back as 1965, at a Colloquium of Legal
Experts held in Bellagio, Italy, it was observed that there was an increasing
tendency towards recognition of the principle of non-refoulement as a part
of international law,”> More recently, the Conference held at Arusha, Tan-
zania, from 7 to 17 May 1979 on the Situation of Refugees in Africa, stressed
the importance of the need jor the scrupulous observation of the principle
of non-refoulement.’ In his opening address President Nyerere said, “there
has been general acceptance of the principle of non-refoulement, which pre-
cludes the returning of any refugee to the country from which he is fleeing
or has fled”,’* and later he described the principle of non-refoulement as
“basic humanitarian law”.”> Similar descriptions of the principle were made
at the Round Table on Humanitarian Assistance to Indo-China Refugees
and Displaced Persons held in San Remo, on 28-30 May 1980.%6: '

69 U.N. Doc. A/AC.96/549, paragraph 53(4)(c).

70U.N. Doc. A/AC.96/576, paragraph 72(2)(b).

T U.N. Doc. A/AC.96/588, paragraph 48(4)(a).

72 See P. Weis, The UN Declaration on Territorial *Asylum, 1969 CaN. YRBK
InTL. L. 92 at 143.
. MBUN. Doc. A/AC.96/INF.158 paragraph 23.5.

;‘;}II,I;I Doc. A/AC.96/INF.158 Annex 1, p. §.

H
76 U.N. Doc. HCR/120/23/80 p. 51.
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At the Meeting on Refugees and Displaced Persons in South-East Asia,
convened by the UN Secretary General at Geneva on 20 and 21 July 1979,
“the general principles of asylum and non-refoulement were endorsed”.’
A draft resolution unanimously adopted by the Committee of Parliamentary
Jurisdicial and Human Rights Questions during the 1980 Spring Meetings
held in Oslo on 7-12 April affirmed “the need for all States to respect
fundamental principles of the granting of asylum and non-refoulement set
out in the [UN] Declaration on Territorial Asylum”.”® The Manila Round
Table in its Declaration on the International Protection of Refugees and
Displaced Persons in Asia, on 14-18 April 1980, stressed “the importance
of the observance of the principle of non-refoulement as defined in inter-
national instruments”.” Mr. P.M. Moussalli, from the UNHCR Office, re-
ferred in his paper to “certain principles which have now acquired general
recognition: the principle of non-refoulement and the principle, which is
of particular relevance in the context of South-East Asia, that asylum should
never be refused if this would lead to hardship or would expose asylum-
seekers to serious danger or possibly loss of life”.50

Thus, conclusions and recommendations of international conferences,
as well as statements by the UNHCR, and UN General Assembly resolutions
and recommendations, all endorse the importance that the principles of
asylum and non-refoulement be observed by states which deal with refugees.

Another possible influence when considering whether asylum and non-
refoulement are binding international obligations is the third source of in-
ternational law described by Article 38 (1)(c) of the Statute of the Inter-
national Court of Justice—the “general principles of law accepted by civil-
ized nations”. This phrase is usually taken to refer to the principles found
commonly recurring in the legal systems of independent nations.5! It would
seem that since the end of the Second World War a greater moral content
is evident in legal norms, and that principles of fairness and equity and
humanitarianism are playing a part in creating new customary law.

These principles have been mentioned from time to time by the Inter-
national Court. For instance in the Corfu Channel Case 8 the Court re-
ferred to certain general and well-recognised principles, namely “elementary

77U.N. Doc. A/34/627 p. 6.

78 U.N. Doc. HCR/120/23/80 p. 120.

79 U.N. Doc. HCR/120/25/80, p. 187.

80 Ibid. p. 12,

81 There is disagreement as to the precise meaning of the phrase. Some writers
suggest that it is superfluous and adds nothing to the sources of international law—
conventions and custom—to be found in Article 38(1)(a) and (b). Others maintain
the phrase incorporates natural law into international law, see e.g. G.I. Tunkin, Co-
existence and International Law, 1958 III Receur. DES CoOURs, 5 at 23-26; and A.V.
Verdross, Les principes generaux du droit dans la jurisprudence internationale, 1935
I ReceuiL pes Coumrs, 195 at 204-6. The majority of writers take the view that the
phrase covers those general principles common to civilised legal systems and this latter
phrase is now taken to signify the legal systems of independent states.

82 [1949] I.C.J. Rep 4.
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considerations of humanity, even more exacting in peace than in war”;$
and in The Reservations to the Genocide Convention Case 8 the Court ob-
served that the principles underlying the Genocide Convention were “prin-
ciples which are recognised by civilized nations as binding on States, even
without any conventional obligation”.85 It is not clear to what extent such
ideas can be regarded as legal principles. Clearly before they can become
law they must receive recognition in practice. If this is happening not only
the principles of asylum and non-refoulement but the legal protection of
refugees generally will be likely to develop much more rapidly.

To summarise: the combined effect of the major multilateral conven-
tions, UN General Assembly resolutions, the activities and pronouncements
of the UNHCR, the recommendations of international conferences and the
impact of all these events on state practice, coupled with the increasing
attention paid to general humanitarian principles has almost certainly re-
sulted in the development of some customary international legal rules per-
taining to the admission of refugees. These must then influence the standard
of treatment owed to refugees under international law even by non-signa-
tories to the refugee conventions.

HAVE AsYLUM AND NON-REFOULEMENT BECOME BINDING OBLIGATIONS
UNDER CUSTOMARY INTERNATIONAL LAw?

So far in this section the general background considerations relating
to the current status under customary international law of states’ obligations
to admit refugees arriving at their borders have been surveyed. The em-
phasis throughout—in the relevant and possibly norm-creating provisions
of international instruments, the exhortations of UN General Assembly re-
solutions and recommendations, UNHCR meetings and concerned interna-
tional conferences has frequently been in terms of the need for states to
grant asylum and to observe the principle of non-refoulement. Accordingly,
the question of the extent to which states have become subject under cus-
tomary international law to any binding obligations to admit within their
territory refugees arriving at their borders will be examined initially with
reference to these two concepts.

Turning first to asylum; it could be argued on the basis of considera-
tions reviewed above that an obligation to grant asylum in the meaning
of a right to permanent settlement does exist now under customary in-
ternational law—that it has developed from lesser obligations contained
in the Convention, Protocol and the various other international and
regional instruments, and from the emphasis placed by the UN Gen-
eral Assembly, the UNHCR, and at international meetings upon the
importance of the need for a grant of asylum to be made to refugees

83 Ibid. at 22.
84 [1951] I.C.J. ReP 15.
85 Ibid. at 23.
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arriving at a country’s borders. Added to these considerations could
also be the increasing weight given to humanitarian considerations and
the influence they have exerted in the development of customary inter-
national law.

However, despite all these considerations the preponderance of opi-
nion would seem to be against the existence of such a right. Today the
generally accepted position, the practice adopted by states, is as fol-
lows: apart from any limitations which might be imposed by treaties, the
question whether or not a state should afford a right of entry to an indi-
vidual, or a group of individuals, is, states insist, something within each
state’s sovereignty to resolve. States are generally under no obligation to
grant asylum.® In fact the attitude of states would be “extensive and
virtually uniform” against the existence of an obligation to grant asylum
(in the sense of a right to permanent settlement) to persons arriving at
their borders. This position has been accepted in both -domestic and inter-
national courts.8? It has not been displaced by any provision in the Uni-
versal Declaration of Human Right, the American Convention on Human
Rights, the Bangkok Principles, the OAU Convention, in European law,
nor even by the UN Declaration on Territorial Asylum.

The case for the proposition that non-refoulement has now become
part of general customary international law is a more convincing one
and can be made as follows: firstly, the fact that the principle has been
incorporated as a binding obligation in the international instruments noted
above, is, in itself, some indication of acceptance. Also it would seem
that the provision has, in recent instruments, been made in norm-creating
terms.

However, it cannot be denied that the wording used in many instru-
ments not infrequently allows for an exception to be made if the na-
tional security of a country is threatened or “in order to safeguard the
populations, as in the case of a mass influx of persons”. Article 3.2 of the
UN Declaration on Territorial Asylum contains such an exception, as
does Article III of the Bangkok Principles, and Principle 3 of the European
Resolution (14) 1967 on Asylum to Persons in Danger of Persecution.
Exceptions such as tkese are not featured in all the international instru-
ments. Article II of the OAU Convention, and Article 22 (8) of the Ame-

86 S. PRARKASH SINHA, op. cil. supra note 22 at 108; BROWNLIE, PRINCIPLES OF
PuBLIC INTERNATIONAL Law, 519 (1979); OPPENHEIM, INTERNATIONAL Law (8th ed.
H. Lauterpacht) 675-676 (1955); BRIERLY, THE LAw oOF NATIONS 276 (6th ed. H.
Waldock) 1963.

87 For relevant statements from domestic courts see e.g. Nishimura Ekiu v. U.S.
142 U.S. 651 (1892) where the Supreme Court said at 659, “It is an accepted maxim
of international law, that every sovereign nation has the power, as inherent in sover-
eignty, and essential to self-preservatlon, to forbid the entrance of foreigners within its
dominions, or to admit them only in such cases and upon such conditions as it may
see fit to prescribe”. See also Fong Yue Ting v. U.S. 149 U.S. 698, 705-711 (1893);
Ker v. Illinois, 119 U.S. 436 at 442 (1886). For the position in Australia and the U.K.
see Musgrove v. Chun Teeong Toy [1891] A.C. 272,
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rican Convention on Human Rights impose absolute obligations of non-
refoulement and, as already noted, the exceptions contained in Article 33
of the 1951 Convention would seem to be directed at the undesirable in-
dividual refugee. Nevertheless, the oft-repeated provisions for exceptions to
safeguard national security cannot be ignored and may be indicative that if
non-refoulement has become a binding principle it has become so with
these limitations. When faced with a mass influx of refugees, some countries
have seized upon the idea of a threat to national security as justification for
rejection at the border.%8

As further support for the proposition that non-refoulement has now
become a part of customary international law, reliance is often placed on
the Final Act of the 1954 Convention Relating to the Status of Stateless
Persons ¥ where it was assumed that the principle had received general ac-
ceptance. The Conference adopting the Convention

...unanimously adopted the following resolution: The Conference, Being
of the opinion that Article 33 of the Convention Relating to the Status of
Refugees of 1951 is an expression of the generally accepted principle that
no State should expel or return a person in any manner whatsoever to the
frontiers of territories where his life or freedom would be threatened on
account of his race, religion, natxonalxty, membershlp of a particular social
. group or political opinion,

Has not found it necessary to include in the Convention Relatmg to the
Status of Stateless Persons an article equivalent to Article 33 of the Con-
vention Relating to the Status of Refugees of 1951.90

The constantly recurring emphasis upon the importance that the prin-
ciple of non-refoulement be observed which is stressed repeatedly in UN
General Assembly resolutions, in the reports of the Executive. Committee
of the High Commissioner’s Programme and in_the conclusions of interna-
tional meetings convened to discuss the problems of refugees, are also of
significance when considering the question of whether or not non-refoule-
ment is gammg acceptance as a binding legal obligation..

Overall considerable support can be marshalled for an argument to
the effect that today the principle of non-refoulement has become established
as a customary rule of international law binding on states regardless of their
specific assent A body of opinion amongst legal writers also attests to this.5t

86 See e.g. Siatement of Foreign Ministers, Joint Communiqué, 12th ASEAN
Ministerial Meeting held in Bali, Indonesia, 28-30 June 1979, reported in 12 FOREIGN
AFFAIRS MarLaysiA, 185; and speech by Malaysian Minister of Foreign Affairs at p.
177. G.S. Goodwin-Gill in Entry and Exclusion of Refugees: The Obligation of States
States and the Protection Function of UNHCR, article written for Michigan Y. B.
Intl. L. Studies 1981, (not yet published) has, said that given the strong likelihood of
an international response to, and assistance in the event of, new crises a mass influx
would not of itself seem to_constitute an exception to the obligation of non-refoule-
ment.

67 89 36906(}1 .N.T.S. 117. Done at New York on 28 September 1954. Entry into force
une 1
90 Final Act, Convention relating to the Status of Stateless Persons, paragraph 4.
91 GoopwiIN-GILL, op. cit. supra note 23, has said, at p. 141,
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State practice, however, provides a flaw in this argument in that the
actual and threatened behaviour of governments does not always accord
with the recogpition of the existence of an obligation of non-refoulement.
Though instances of refoulement are exceptional their occurrence is unfor-
tunately undeniable. For instance Thailand sent back to Kampuchea some
40,000 Kampucheans in mid-1979.92 The point must, of course, be made
that such incidents are unusual and are outweighed by the innumerable
occasions on which the principle of non-refoulement is scrupulously ob-
served. A striking example at the moment is the acceptance and accomo-
dation, with no suggestion of return, of the more than million Afghan re-
fugees currently within Pakistan.9® Also overwhelming and seemingly impos-
sible numbers of refugees are constantly given shelter by host countries on
the African continent.®* Nevertheless the-fact that examples of the non-
observance of the principle in state practice do exist, cannot be denied.

In addition, as already mentioned, not only must state practice be
“both extensive and virtually uniform” including the - practice “of States
whose interests are specially affected” it also must “show a general recog-
nition that a rule of law or legal obligation is involved”5 A belief on the
part of the part of states in the binding nature of.a prectice is necessary
before that practice can become a rule of customary international law.
Several South-East Asian nations have made repeated assertions that they
have no legal obligations to the refugees arriving at or crossing their borders,
making the point that admission, where given, has been granted as a hu-
manitarian gesture only, and not as a result of any duty owed under cus-
tomary international law.9 These states have stressed on several occasions

“the prohibition on the return of refugees to countries of persecution has
established itself as a general principle of international law, binding on
States automatically and independently of any specific assent.”
JOther proponents of the view that non-refoulement has now attained the status of a
rule of customary international law include JAEGER, op. cit. supra note 16 at 38; D.W.
Greig, The Protection of Refugees and Customary International Law, paper prepared
ffor Seminar on Problems in the International Protection of Refugees held at the Uni-
versity of N.S.W., Sydney, Australia, 2-3 Aug. 1980, pp. 22-30; P. Weis, The UN
Declaration on Territorial Asylum, op. cit. supra note 72 at 148 says that the principle
of non-refoulement “certainly constitutes a usage, and, at least as regards the part of
the principle covering the non-return of persons within the territory of a state, may
have acquired the character of a rule of international law”; B. Vukas, International
Instruments Dealing with the Status of Stateless Persons and of Refugees, 8 REVUE
BELGE DE DROIT INTERNATIONAL 143, at 148, 149, 153, 154 (1972). Grahl-Madsen
seems to hold the view that the principle of non-refoulement is not binding, see Ter-
ritorial Asylum, op. cit. supra note 4 at 42, 43, he says, “It seems as if the principle
is more important as a moral means...”, and see The Status of Refugees, Vol. II,
op. cit. supra note 15 at 94-98, 108. Also see PRARASH SINHA, op. cit. supra note 22,
at 159, 280.
92 U.N. Doc. A/34/627 Annex 1, p. 3.
93 UNHCR Refugee Update No. 50, October 1981, p. 1.
94 See generally on the situation of refugees in Africa—Report of the Conference
on the Situation of Refugees in Africa, May 1979, U.N. Doc. A/AC.96/INF. 158,
and G. MELANDER & P. NOBEL (eds.), AFRICAN REFUGEES AND THE Law (1978).
95[1969] 1.C.J. REP 3 at 43. R .
96 Speech by Malaysian Minister of Foreign Affairs, 12th ASEAN Foreign Minis-
ters Meeting, Bali, Indonesia, June 28-30, 1979, 12 FOREIGN AFFAIRS MALAYSIA 176,

177. Also see p. 195.
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that in the future admission will continue to be granted only if assurances
are forthcoming to the effect that the international community will guarantee
that those nations granting initial asylum will be left with no resulting long-
term burdens. They have also stressed that where the refugees are unable
to return to their homelands, they must be given resettlement opportumtles
elsewhere.%7

South-East Asian states have frequently been careful to classify persons
arriving at or within their borders by terms such as “illegal immigrants”,
“displaced persons” “boat people” and even as “tourists of the unwanted
kind”, but not as “refugees”.98 However, this, in itself, is not an argument
against the existence of customary refugee law, in fact it can be an argument
for its existence. It is an indication that “refugees” may be entitled to a
definite standard of treatment under customary international law, even from
nations under no treaty commitments, that the nations which are often care-
ful to avoid use of the term “refugee” do recognise this, and that they are
endeavouring to avoid incurring these obligations by refusing to categorise
the persons in their vicinity as “refugees”.

What then is the status under customary international law of the ob-
ligations of states to admit refugees arriving at their frontiers? Are obliga-
tions of asylum and non-refoulement owed? It would seem that refugees
do not have any right to demand asylum in the sense of a right to settle
permanently within any state at whose borders they may arrive seeking ad-
mission. Neither the provisions of international instruments, nor customary
law, impose an obligation of this nature upon states. With regard to non-
refoulement, as noted, some states have incurred specific treaty commitments
not to refoule refugees. Whether or not non-refoulement has become a bind-
ing rule of customary international law, however, seems still to be open to
argument, as does the extent of its ambit—questions for instance as to
whether an exception is allowed to safeguard interests of national security
still remain unclear. Also, as mentioned earlier the concept strictly can not
encompass rejection at the frontier when refugees arrive at foreign coasts
by boat, because the result of rejection in this situation is generally not a
return of people to a country from which they are fleeing in fear of per-
secution.

SHOULD THE QUESTION BE RESTATED IN ANOTHER WAY?

It may be advantageous to pause here, in order to consider whether
the present situation can really fit into the already- existing legal categories.
It may be that to concentrate upon the question of whether asylum and
‘non-refoulement are developing into rules of customary international law is

97 Ibid..at pp. 186, 230 274, 398; ASEAN Joint Communique, June 26, 1980 13
FOREIGN AFFAIRS MALAYSIA 199, see also pp. 257-275.
98 See e.g. 12 FOREIGN AFFAIRS MALAYSIA 170, 178, 183.
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to begin the enquiry into the current legal situation from a mistaken start-
ingpoint. The question itself may be in need of re-statement.

It is possible to approach the problem in another way and to simply
enquire just what are the current attitudes and practices of states, their con-
scious, and intentional reactions to refugees arriving at their borders in
search of .admission. From .the information which emerges as to current
state practice a picture of the present status of customary international law
will be revealed. If no attempt is made to force this picture into traditional
legal concepts, the enquiry might produce a clearer and more straight-
forward depiction of the current situation than has emerged thus far.

Looked at in this way it is possible to describe the present position
as follows: governments still refuse to accede to conventions imposing bind-
ing ,obligations to grant a right to permanent settlement to refugees arriving
at their borders, and state practice would indicate that such obligations are
regarded as an unacceptable intrusion upon the sovereign right of each state
to decide which persons should be accepted within its territory. ‘

,Nevertheless state practice does seem to indicate that, though countries,
and particularly those within the South-East Asian region, are not prepared
to: grant-admission to a mass influx of refugees when they fear that the re-
sult will be that they will become permanent hosts to these refugees and
will be left to handle alone the costs and problems which this must inevit-
ably entail; they are prepared to admit these people, and to do their best
for them, as long as they have assurances that they will receive assistance
from other states in the resolution of the ensuing difficulties and expenses.
In other words these countries require assurance that if temporary refuge
is given the international community will accept responsibility in a spirit of
international co-operation and burden-sharing, and that a grant of first refuge
does not mean an assumption of responsibility for the resolution of all the
other problems of the refugees. With such assurances they are prepared to
grant this refuge.

Though ultimately an influx of refugees can enhance the standard of
living of the country receiving them, in the initial years the cost of suporting
and integrating these persons is bound to be heavy, and it has become ap-
parent that it is neither fair nor realistic to expect the countries closest
to the refugee problems to absorb these persons and carry the resulting load
unaided. International assistance is essential. This may have to be in the
form of the provision of material and technical help to ensure the supply
of the necessities of food and accommodation when the refugees first arrive.
In addition, co-operation in the search for permanent solutions for the re-
fugees will be required as well. Generally the most desirable solution is con-
sidered to be voluntary repatriation or, failing this, integration within a



1982] ASYLUM AND. NON-REFOULEMENT 73

neighbouring region,” but political or natural circumstances do not always
permit this manner of resolving the problem. Often resettlement in a third
country is the only realistic possibility. When this is the case the interna-
tional co-operation required must take the form of the grantmg of resettle-
ment opportunities.

It is true that governments so far have been reluctant to agree in prin-
ciple to a scheme consisting of these dual obligations—a grant of temporary
refuge coupled with an international assumption of responsibility for the
resultant burden. Usually states prefer to maintain that the country of first
asylum has the full responsibility for any refugees it has accepted. Despite
this the actual practice here does indicate that these concepts are being
accepted in fact.100

Both concepts are already recognised in provisions- within the existing
international instruments. As regards temporary refuge or provisional asy-
lum the 1951 Convention, in Article 31, which concerns refugees unlawfully
within the country of refuge, provides:

The Contracting States shall allow such refugees a reasonable period and
all the mnecessary facilities to obtain admission into another country,

and Article 32, concerning expulsion that:

The Contracting States shall allow such a refugee a reasonable period
within which to seek legal admission into _another country.

Article 3.3 of the UN Declaratxon on Territorial Asylum declares:

Should a State decide in any case that exceptnon to the principle of [non-
refoulement] would be justified, it shall consider the possibility ‘of granting
to the person concerned, under such conditions as it may deem appropriate,
an opportunity, whether by ‘way of provisional asylum or otherwise, of
going to another State, ’

Also a grant of temporary refuge may be the only way of complying with
the recommendation of Council of Europe Resolution 14 (1967) on Asylum
to Persons in Danger of Persecution that should a government decide to
take measures which might entail the return of a person to a territory where
he would be i in danger of petsecution,

it should, as far as posisble dnd under such conditions as it may consnder
appropriate, accord to the individual concerned the opportunity of going

99 The UNHCR Office has made frequent statements to this effect, e.g. “The ideal
solutjion for a refugee is voluntary repatriation. When this is not feasible, durable
settlement in countries of first asylum is the best alternative course of action”, U.N.
Docs. A/AC.96/572 Annex, p. 7; A/AC.96/568 p. 1.

100 On the concept of temporary refuge see G.C.L. Coles, The International Pro-
tection of Refugees and the Concept of Temporary Refuge, paper presented at Round
Table on Humanitarian Assistance to Indo-China Refugees and Displaced Persons,
San Remo, May 1980, U.N. Doc. HCR/120/23/80 p. 93. This concept has been dis-
cussed at various mternatlonal meetings, see e.g; Report of the Working Group on
Current Problems in the International Protection of Refugees and Displaced Persons
in Asia, San Remo, Italy, January 1981, and U.N. Doc. A/AC 96/599.
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to a country other than that where he would be in danger of persecu-
tion.101

Atrticle II.5 of the OAU Convention 1969 states:
Where a refugee has not received the right to reside in any country of
asylum, he may be granted temporary residence in any country of asylum
in which he first presented himself as a refugee pending arrangement for
his resettlement in accordance with the preceding paragraph.

The Bangkok Principles 1969 provide, in Article 1I1.4, that:

In cases where a State decides to apply any of the above-mentioned mea-
sures [i.e. rejection at the fronatier, return or expulsion] to a person seeking
asylum, it should grant provisional asylum under such conditions as it may
deem appropriate, to enable the person thus endangered to seek asylum in
another country.

and in Article VIII:

1. Save in the national or public interest or on the ground of violation of
the conditions of asylum, the State shall not expel a refugee.

2. Before expelling a refugee, the State shall allow him a reasonable period
within which to seek admission into another State. The State shall, how-
ever, have the right to apply during the period such internal measures as
it may deem necessary.

As regards international co-operation the Preamble to the 1951 Convention
states:
Considering that the grant of asylum may place unduly heavy burdens on

certain countries, and that a satisfactory solution of [the] problem...
cannot be achieved without international co-operation...,

and Article 2.2 of the UN Declaration on Territorial Asylum that:

Where a State finds difficulty in granting or continuing to grant asylum,
States individually or jointly or through the United Nations shall consider,
in a spirit of international solidarity, appropriate measures to lighten the
burden on that State.

The Council of Europe Resolution 14 (1967) on Asylum to Persons in
Danger of Persecution provides in its fourth principle that:

Where difficulties arise for a member State in consequence of its action
in accordance with the above recommendations [that a liberal and hu-
manitarian. spirit be observed in relation to persons seeking asylum on
their territory], Governments of other member States, should, in a spirit
of European solidarity and of common responsibility in this field, consider
individually, or in co-operation, particularly in the framework of the
Council of Europe, appropriate measures in order to overcome such diffi-
culties.

Article I1.4 of the OAU Convention 1969 provides:

Where a Member State finds difficulty in coatinuing to grant asylum to
refugees, such Member State may appeal directly to other Member States

101 Resolution on Asylum to Persons in Danger of Persecution, Principle 3.
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and through the OAU, and such other Member States shall in the spirit
of African solidarity and international co-operation take appropriate mea-
sures to lighten the burden of the Member State granting asylum.

The very existence of these provisions indicates some acceptance of both
the idea of temporary refuge and that of international burden-sharing.

Also, as briefly indicated already, actual state practice does indicate
that, with assurances of co-operation, most countries are quite prepared to
admit persons within their borders, and to help them as much as possible.
For instance, though in June 1979 Thailand had sent back half of the 80,000
Kampucheans who had crossed her borders in the first months of that year,
in October, assured of international co-operation, she announced “that all
the Kampuchean refugees would be granted temporary refuge in Thai-
land.”192 This was a considerable undertaking since some 130,000 Kampu-
cheans were at that time in the border areas and another 200,000 had just
entered Thailand.1®3 Furthermore, it was anticipated that the numbers would
continue to increase.

“Boat people” rescued by passing ships and taken to ports w1th1n the
South-East Asian region have been granted permission to disembark and
afforded temporary refuge by states formerly adamant in their refusal to
allow this, once those states were assured of, and confident about, an inter-
tional assumption of responsibility. Often states have stressed that they will
only give permission for “boat people” to disembark if they have assurances
of international burden-sharing.1%4 ’

Various co-operative schemes have been set up to provide these as-
surances. The very fact that the establishment of these schemes has been
possible indicates that states are moving towards an acceptance of the need
for an assumption of the responsibility for refugees to be undertaken at an
international level—that there is recognition that the states nearest to the
scene of the problems must not be left to cope with them alone. One co-
operative scheme has been the establishment by UNHCR of a fund of re-
settlement offers guaranteed by participating states. This fund has the pur-
pose of facilitating disembarkation from ships flying flags of convenience or
flags of countries unable to provide settlement.!%5 (Prior to this strong sug-
gestions had been made that a duty be imposed on the flag state of the
rescuing vessel to provide resettlement places for the rescued refugees and
displaced persons, and several states have agreed in principle to this sug-
gestion.) 106 Places from the fund are used for emergencies, in consultation
with the resettlement country and with its consent. They are used only when

:ggglg ‘Doc. A/34/627 p. 14.
1

104 Willday, op. cit. supra note 2 at 2, 3, 4 12 FOREIGN A.FFA[RS Maraysia 185,
186, 230 274 (1979); 13 FOREIGN AFFAIRS Mmysn\ 199 (1980).

n ‘?ee U.N. Docs. A/AC.96/572 paragraph 124B(a)(u), A/AC. 96/588 para-
graph 1

106 D, Willday, op. cit. supra note 2 at 9.
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permanent resettlement offers are unavailable and are a prerequisite of dis-
embarkation.

Appeals have been made to countries to provide opportunities of per-
manent resettlement for people ‘who can have no realistic expectation of
being able to return to their own country in the near future. During and
after a UN convened meeting, held in Geneva in July 1979, to find solu-
tions to the problems of the rapidly increasing numbers of Indo-Chinese
refugees and displaced persons within the South-East Asian region many
offers of permanent resettlement opportunities were made, in several in-
stances by countries which had never made such opportunities available to
refugees before. Resettlement offers which had numbered 125,000 in May
1979 had increased to over 260,000 by the end of the meeting.!%7 As a re-
sult of these offers the number of refugees in camps awaiting resettlement
in Hong Kong, Indonesia, Malaysia and the Philippines, declined steadily
following the July Meeting. The monthly rate of departures for permanent
resettlement abroad from the entire area reached 25,000 in September and
October 1979.198 Between the end of July 1979 and 30 August 1980, 269,111
Indo-Chinese were moved to over thirty resettlement countries.!0

Another application of the dual concepts of temporary refuge and in-
ternational burden-sharing can be seen in the establishment of holding cen-
tres to which refugees and displaced persons can be transferred for pro-
cessing “for resettlement in an orderly way within a specific time scale,
and against guarantees that there would be no residual problem”.11® These
developments followed from a suggestion, first made in 1978,11! designed to
alleviate the concerns of countries of first asylum that grants of temporary
asylum might lead to long term -problems for the country providing this
refuge. The idea is that refugees and displaced persons, granted resettlement
opportunties by third countries, are taken from the country of first refuge to
the processing centres, and, after completion of the formalities pre-requisite
to admission by their new countries, they then proceed on to take up the
resettlement offers. Indonesia and the Philippines have provided territory
for this purpose,!2 and camps have been constructed for 10,000 persons on
Galang Island on the Riau Archipelago near Singapore, and for 50,000
persons on the Bataan Peninsula in the Philippines.

Of a different nature are the attempts to ensure that refugees will not
be refused admission by states at whose borders they arrive which occur

107 U.N. Doc. A/34/627, p. 7.

108 U.N. Doc. HCR/155/30/80 Rev. 1, p. 9. .

109 U.N. Doc. A/AC.96/580 p. 2. This high rate “continued into 1980, reaching
a.record 29,924 in Feburary and averaging 24,419 over the first six months. . .including
those travelling to Refugee Processing Centres”, U.N. Doc. A/AC.96/580 p. 4.

110 U.N. Doc. A/34/627 p. 8.

111 Made first at the Consultative Meeting with Interested Governments on Re-
fugees and Displaced Persons in S.E. Asia, held at Geneva on 11 and 12 Dec. 1978.

12U.N. Doc. A/34/627 p. 9.
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in the form of the frequent statements which have been issuing from the
UN General Assembly, the UNHCR and international meetings to the effect
that a generous policy of at least temporary asylum must be adopted and
that states of refuge receiving great numbers of refugees must be assured
that they will not be left to struggle with the resuitant problems alone.!3

In summary, although states are still resisting binding obligations to
grant asylum in the sense of granting a right of permanent settlement, state
practice, including the practice of countries within South-East Asia, does
indicate an acceptance of humanitarian obligations—an acceptance that re-
fugees who arrive at foreign borders seeking admission should not be re-
jected, whether such rejection would mean a return across the border to the
country fled, or the sending of the refugees upon a further dangerous journey
to seek admission at another frontier, and that they should be given tem-
porary refuge at least, provided that this is placed within a wider context
of international cooperation. As well, the necessity for this assumption of
responsibility at an international level seems to be gaining increasing ac-
ceptance.

The evidence surveyed points to the conclusion that concepts of tem-
porary refuge coupled with ideas of international cooperation and solidarity
in the form of burden-sharing are in the course of being accepted as general
principles of international refugee law. If this is the case then this co-
operative aspect of the development of the international protection afforded
to refugees is an encouraging one. It also gives to hopes for wider inter-
national co-operation in other areas. It would seem to be the only pos-
sible means of effecting a real and lasting resolution of this problem. Fur-
thermore, it would be a major practical step towards the realisation of the
first aspiration set out in the preamble to the Universal Declaration of Human
Rights, namely, the “recognition of the inherent dignity and of the equal
and inalienable rights of all members of the human family.”

113 See e.g. UN. Doc. A/34/627 pp. 3, 4; Conclusions on the International Pro-
tection of Refugees adopted by the Executive Committee of the UNHCR Programme,
Geneva, 1980, No. 11(XIX), No. 14 (XXX), No. 15 (XXX).



