THE INTERNATIONAL RUBBER GOMMODITY '
AGREEMENT: A STUDY

EULOGIA M CUEvVA®

INTRODUCTION

.. The legacy of colonialism — the need for economic growth —on_ the
part of the developing countries, left them in search of mechanisms to sur-
mount the obstacles for their impoverished economles They found one —
the commodity agreement

Nevertheless, the very notion of international commodity agreemeént
does not present a one-sided advantage for the less  devéloped countries for
it has been defined as “an association of the governments of more thar two
countries for the purpose of regulating the marketing of some primary
products in the interest of exporters and importers.” Be that as it may, the
negotiations of commodlty agreernents through the international agencxes
such as the United Nations Conference on Trade and Development is a
cognizance of the problems that beset the less developed countries in interna-
tional trade which the latter cannot tackle on their own—the low elastlclty of
demand for foodstuffs and pnmary commodities; agricultural protectlomsm
in industrial countries; the increased share of ‘services in the consumers’
budget; the-shift towards less matérial-extensive- products in manufacturing;
the substitution of synthetics for natural materials; and- the - reduction of
input requirements in individual industries.2 In sum, the problems intertwined
for a stable foreign receipt earnings through international trade.-

Presently, the commodity agreemexits are but one of the hapﬁy com-
promise between the less developed countries and the developed economies
in the pursuit of what Black calls the “diplomacy of economic develop-
ment.”3

More specifically, commodity agreements have been used to counter
the instability in trade where demand for commodities fluctuate sharply

* Solicitor, Office of the Solxcxtor General.

1 HAVILAND, INTERNATIONAL COMMODITY AGREEMENT 9 (1963).

2 BaLAsA, TRADE PRroOsPECTS FOR DEVELOPING COUNTRIES 3 (1964).

3“To the usual tasks of diplomacy these facts of modern life add a whole new
dimension. To the age-old task of maintaining the balance of power must now be
added the task of maintaining the balance-of hope — hope in the proposition that the
underdeveloped studies of the world can take science and technology in their lives
without, in the process denying the values of freedom and tolerance. It is to this
problem that development diplomacy addresses itself.

Cooperation in economic development can be the most hopeful means, perhaps
the only really important means of maintaining this balance of hope...” BLACK, DIpLO-
Macy oF EconoMic DEVELOPMENT 4 (1960).
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(usually because, of the busjness cycle); where. supply is frequently uncertain
(because of natural drsasters or pohtxcal mterventxons by ‘pationalistic gov-
ernments); and where market 1mperfect10ns (export controls, quotas, or
import subsidies for domestic productron) exist.* The commodity agreements
have been envisaged as instruménts for ‘a better bargaining power of develop-
ing countries in international trade durmg the negotiating process m mter-
governmental forums.s -

Furthermore, trade with the North on a stronger leverage position set
forth by the commodrty agreements was séén"'as a better alternatrve to
foreign aid wheré trade on a large and' profitable volume of exports would
encourage production within a particular developing "country; provide the”
necessary foreign exchange;. permit the accumulation of .capital from profits
and reward and.encourage commercial-innovation; and jimost .of all, the
opportunity for political interference: by trading.countries .is: far less than
that available for the providers of trades .. : . . . :

On the other hand, the developed countnes have the followmg advan-
tages by, bemg srgnatorres to commodrty agreements 27 stable 'markets witls
adequate supphes mamtamed stable pnces of matenals lower average costs
of matenaIS' reductxon of storage costs; fewer restnctrons on trade by
customers and better effective demands by customers. But most of all,
it was the OPEC phenomenon—the increase of the price of oil that tng-‘
gered the North’s adherence to commodrty agreement33 3

Commodlty agreements are seen-as mamfestatron of mternatronal coop~

eration among governments. The functioning and structure of: the commodxty

agreements have been described as akin to unions, in this wise:%.

The participation and structure of these commodity agreements is very
much like that of unions for they possess also the characteristics of interna-
tional unions. First, they are based on agieements on particular problems
«i«  of common interests which call for intergovernmental cooperation; secondly,

various interests in the specialized field are represented in them; finally,

they have permanent structure of mtergovernmental organs and a secre-
+  tariat, .

..
THE LEGAL BASES FOR INTERNATIONAL COMMODITY AGREEMENTS

The regulation of commodity trade came a long way.

~ The League of Nations -took notice of it in its studies. on the problems
of.raw materials in the years 1921, 1927 and 1937; in the teport of the

- 4 ROTHSTEIN, GLOBAL BARGAINING: UNCTAD AND THE Qussr FOR A NEW INTERNA-
TIONAL EcCoNOMIC ORDER, 41 (1979).
5 Hager, Commodity Agreements and the Developing Countnes A Collective Bar-
gammg Approach, 7 INTL LAWYER 309 (1972).
© 6 W.T.W. Morgan, ‘did for Needy Nations, in- MOUNTJOY, ed., Tma Tumn WORLD:
PROBLEMS AND PERSPECTIVES, 132 (1978). See also SiNGH, A NEW . INTERNATIONAL
EconoMic OrRber 4-5 (1977).
7 Law, INTERNATIONAL COMMODITY AGREEMENTS 76 (1975).

3RO'IBS’I"EIN op. cit.,, at 44.
9 Kour, THE LEGAL FraMEWORK oF UNCTAD IN WorLp TraDE 114 (1977).
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Lendon, ,Monetary -and.- Economic::Conferenee ‘in 1935; during the ‘early
years.of the-Second; quld War,-through the: Mutual :Aid--Agreements, com-
monly. called; the ‘Lend-Lease .and the‘Atlantic- Charter,10 - - . eyl

“"CYt Was in the Havana Charter 1948 whxch called for an Intema—
tio hl Trade Grgamzatlon where the obJectlves for commodrty trade were
sbt a8 mternatlona'irzed rules. Artrcle 63 of the sa1d Charter exphcltly pro-
vides for’ “Sta'blhzatron of pnces and long-term equahzatron of supply and

demand” in the followmg manner'

. Art. 63. Addmonal Prmcxples govermng Commodtty Comrol Agree-

‘ments. The Mémbeisshdll observé:the’ following” prmcrpfes governing the

rconclusion and operation' of commodity controt agreements, in addition to’

“those- stated .jp Article-60:s;~ wopw  1orewrrionn N

(a) Such, agreement. shall be _designed.to assure- the availability-
Lof supphes adequate at, all times forl world .demand,_ at prices.
whxch are m keepmg with the prpvrsxons of Article 57(c),"

" "and When pratticable, shail’ provrde for measures desngned to
~~expand world Consumptioniof the commodrty,

(b) Under such--agreements, - participating - countries, which are
mainly, interested .in. imports of the commeodity..concerned
shall, in decisions on substantrve matters, have together a
number of voles equal to that of those mainly interested in

- *obtaining export markets for the commodity. Any partiéipating
country; - which is ' interested in:-the- commodityi but. which
does not fall precisely under. either. of the above classes, shall
have an appropnate voice within such classes;

) Such agreements shall make appropnate provision to afford
increasing opportumtres for satrsfymg nanonal consumptron‘
and ‘world market requitements from -sourdes which’ such
requirements can be supplied in the most- effective manner,
due regard being had to the need for preventing serious
economic_and social dislocation and to the position of pro-
ducing areas suffering from abnormal disabilities;

(d) ‘Participating countries shall formulate and adopt programmes

-+~ of internal economic-adjustment believed to be adequate to
ensure as much progress as practicable within the duration
of the agreement towards the solution of the commodity
problem mvolved .

@ s - ~

The Umted Natrons Economrc and Socral Councrl in Resolution Nd 3()
in 1947 established an “Intenm Coordmatmg Committee.- for. Intematronar
Commodrty Arrangement” (IGCICA) to facilitate 1ntergovernmentd ton-
sultation with the principles enuncrated in the Havana Charter as the genera[
guide in the adoptlon of commodlty agreements.!!

<

v

. The UNCTAD was given the authority to pfomulgate rules on interna-
tional commodlty agreements, which the critics claim to be a kmd of an

10 Wallace, et. al., International Control of Raw Materials and The Internqnonat
Labor Office, Imergovemmemal Commodity Control Agreements, cited in Law, op. cit.,
supra., note 7 at 86.

11 For a general discussion on the rules governing commodity agreements, see:
Blau, International Commodity Arrangements in ROBINSON, ed., PROBLEMS IN EcoNo-
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inverted protectionism for -the less-developed--tountries.”> Thus, in the
Constitution of UNCTAD,!? one- of its functions is’ “to promote international
trade, especially with a view to accelerating-economic development, partic-
ularly trade between countries at different stages of development, between
dg:veloping' countries and between countries with different systems of econo-
mic and social organization....” Moreover, UNCTAD ‘was also left to
“formulate principles and policies on international trade and related problem
of economic development and to initiate action for the negotiation and
adoption of multilateral legal instruments in the field of trade.”

With the enactment of the Declaration and Programme of Action on
the Establishment of a New International Economic Order by the United
Nations General Assembly in its Sixth Session on May- 1, 1974, it was all
for certain that commodity agreements were means of achieving the “[jlust
and equitable relationship between the prices of raw materials, pri-
mary commodities, manufacturéd and semi-manufactured goods exported
by the developing countries and the prices of raw materials, primary com-
modities, manufactures, capital goods and equipment imported by them
with the aim of bringing about sustained improvement in their unsatisfac-
tory terms of trade and the expansion of world economy.”#

The Programme of Action on the Establishment of a New International
Economic Order, more specifically, the provisions relating to the funda-
mental problems of raw materials and ‘primary commodities as related to
trade and development give a mandate. to_every' State that efforts be made
to take measures to reverse the continued trend of stagnation or decline in
the real price of several commodities exported by the less developed coun-
tries.!> In Article II relating to general trade, the formulation of commodity
agreements where appropriate was deemed expedient, in order to regulate
as necessary and to stabilize the world markets for raw materials and primary
commodities. Furthermore, the need for the preparation of an over-all
integrated programme setting out guidelines, for a comprehensive range of
commodities of export interest to the less-developed countries, was empha-
sized. : ’

Mic DEVELOPMENT 553-573 (1966);Gariepy, International Commodity Agreements,
25 INT’L. & Comp. L. Q. 679 (1976); JACKSON, LAW AND PoOLICY OF PUBLIC INTERNA-
TIONAL COMMODITY AGREEMENTS 1-63 (1974); KouL, op. cit. supra., note 9 at 77;
Krumme, International Commodity Agreements: Purpose, Policy and Procedure (Notes),
31 Geo. WasH. L. Rev. 784-811 (1964); Lewis, THE EVOLUTION OF THE NEW INTERNA-
TIONAL EcoNoMiC ORDER 26 (1977); Lowenfeld, International Commodity Controls —
Some Lessons from the Coffee Agreement (Notes and Comments), 61 Am. J. INT'L. L.
785-789 (1967); ROTHSTEIN, op. cit. supra., note 4 at 44; UNCTAD, New Directions
and New Directives for Trade and Development: Report by the Secretary-General of
UNCTAD to the Conference, T/D 183, 14 April, 1976, pp. 19-23; UNCTAD: The
Elements of the New International Order in SAUVANT, et al., eds. THE NEwW INTERNA-
TioNAL EcoNoMic ORDER: CONFRONTATION OR COOPERATION BETWEEN THE NORTH AND
THE SouTH 39 (1977).

12 MEIER, LEADING Issues v EcoNoMic DEVELOPMENT 685 (1977).

13 U.N. General Assembly Resolution No. 1995 (XIX), 30 December 1964.

14 U.N. General Assembly Resolution No. 3201 (S-VI), Par. 4(j). (May 1, 1974).

15 U.N. General Assembly Resolution No. 3202 (S-VI), Sec. 1, par. 1(e), May 1,
1974.
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The turning point -for -the ‘recognition of commodity agreements was
realized in the. Charter of the.Economic Rights and Duties of States 16-where
it was explicitly provided in Article 5 that “[a]ll States have the right to .
associate in.organizations of pnmary commodity producers in-order to
develop their national economies, to achieve -stable ﬁnancmg for their
development and, in pursuance of-their aims, to assist in the promotion
of sustained growth of the: world economy, in particular accelerating the
development of developing. countries....” A correlative duty.has been
imposed, in that all States are under the mandate to respect the right to
enter into commodity agreements by refraining from applying economic and
political measures that would limit it.

While Article 5 provides for the right of a State to enter into a com-
modity agreement, Article 6 looks upon it as an obligation, in this wise:

Art. 6: Tt is the duty of States to contribute to the development of
international trade of goods, particularly by means of arrangements and
by the conclusxon of long-term multilateral commodity agreements, where
appropriate, and taking into account the interests of producers and con-
sumers. All States share the responsibility to promote the regular flow and
access of all commercial goods traded at stable, remunerative and equitable
prices, thus contributing to the equitable development of the world economy,
taking into account, in particular, the inlerests of developing countries.

The Declaration of Dakar 17 “which fou_nci that:

The marketing and distribution systems for individual commodities
prevailing at present, were developed in the nineteenth century by colonial
powers and are wholly inadequate today as instruments of economic change
and advancement. Under such systems, transnational corporations control
production of, and trade in, many primary commodities, particularly
through the exercise -of bargaining power against a large number of weak
competing sellers in Developing Countries. World commodity markets
expernence a chronic instability which arises through sudden and substantial
shifts in the balance of world supply and demand as well as through exces-
sive speculative activities encouraged by lack of adequate regulation of
these markets.

The Nairobi Resolution of May 30, 1976 provided for an Integrated
Programme for Commeoadities which is nmow the working guideline for the
enactment of commodity agreements covering a particular primary com-
modity. Broadly, it called for a programme of .commodities whose export
is of interest to--the less-developed countries and that one of the major
objectives the Programme seeks to achieve is to improve the market struc-
tures for the producer countnes, Wthh were concelved to be, on the main,
less—developed countries.!8 -

15UN General Assembly Resolution No. 321, XXIX, Art. 5, December 12, 1974.

1TUNCTAD, Conference of Developing Counmes on Raw Materials, cited in
Franck, Minimum Standards of Public Policy and Order Applicable to Collective n-
ternational Commodity Negotiations, 11 RECUEIL DES COURs 395, 406 (1978).

18 UNCTAD Resolution No. 93 (IV), May 30, 1976.
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The Integrated Programme on Commodity Agreements is sought to be
strengthened by the establishment: of a:Common Fund-which function is to
contribute to the financing ofinternational buffer $tocks-that may- be -pro~
vided: by a: particular .commiodity-agreement.’ In *addition, the Group"of
77—=the less-developed cqiintries—have pressed for ah UNCTAD study of
the -feasibility ‘of- adoptionr of- a ‘complementary- compensatory facility “for
export shortfalls measured-in real terms in’each commodit)'r This, under¥
standably, ‘met-the sharp’dissension from the deveioped countrxes “¢amp.20

M. e - Sl e . Lo

Tmz INTERNATIE)NAL NATURAL RUBBER AGRBEMBNT

" Natural rubber production faces obstacles set by the nature of :the
product itself—the natural tendency toward supply lnelastlclty caused by
the Iong years*between plantmg and harvesting, the’ consrderable Ccosts that
covét the same before production and the need for rest periods after some
years of praductien.2!. To counter this, it is hoped by the signatories to the
International Natural Rubber Agreement (heremafter referred to as INRA)

that the agreement will help-22 S

(a)- to "achieve a baldnced grthh betweer the’ supply and demand for

‘ * nafural rubber, thereby helpmg to ‘alleviate the Senous dxﬂicultres arrsng
froni surpluses or shortages of natural rubber, =

(b) to achieve stable condifibrs in ‘natural rubber trade through avmdmg
excessive natural rubber price fluctuations, which adversely affect the
long-term interests of both producers and consumers, and stabilizing

. . these prices .without distorting the.long-term market trends, in the
interests . of producers and. consumers; . . .- .

While the British “Stevenson Plan” in 1922 and the Intematmnal
Rubber Regulation of 1934 aimed. to raise the price of natural rubber?
(which at the time had no competmg substitutes;-i.e., the synthetlc rubber),
the objéctive of the INRA is to 1ncrease the’ competmveness of the natural
rubber agamst ,the synthetxc rubber This assertion can be gleaned from the
statement: of: ob]ectwes in the INRA:2% ST T

(f) to seek to expand international trade in and to improve market access

,:z 7~ -+ for matural rubber and prqcessed products thereof; .

(e) to unprove the competmveness of natural rubber by encouraging re-
search and development in the problems of natural rubber;

* (h) to encourage the efficient development of the natural rubber economy
- by seeking to facilitate' and promote improvements in the processing,
marketing and distribution of raw natural rubber;. : .. .o

19 United Nations Negotiating Conference ‘'on a Commén Fund under the Integrated
Programme for Commodities, Resolation I (III), March.21, 1979, .in I TRADE AND
DEVELOPMENT 94 Spring 1979.

20 “Limited Agreement Hammered Qut After Intense Debate at UNCTAD?®, IMF
Survey, June 18, 1979, p. 187.

+ 21Law, op. cit. suprd., note 7 at 61. :

" 22 International Natural Rubber Agreement Art. L. (a) and (b) (1979)..
23 Law,-op. cit. supra.; note:7 ati62. - ’
24 International Natural RubbehAgreement, Art -1 (f), (g) and (h), e e
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The need for price stabilization for natural rubber is also an under-
Tying raisor 'd -etre of the: INRA T this ‘réspect; 'Aftitlé”1 (b’ states that
brie - of “thie- objectrves is “to” achiieve’ stablé’ conditiois “in *natural” ¥ibber
through’ avordmg excéssive natural rubbéi fluctuation, ‘which advéksely affect
the long-term intérests of both” producers and consumers, ‘and’ stabilififig
thege prices’ wrthout dlstortmg long-term market trends, 1n the'ihtei'estg 'c’;f

i)roducers and consumers A - _" .

r, H FAFE < 3 .. . . z Is
LL The studxes made under the Food and Agnculture Grganrzatron shgw
that prrces for natural rubber ﬂuctuated from .21¢ per pound in 1947.to
59¢ in, 1951; to. 23¢ in 1953 to 36.64 in 1959 to 25.7¢ in 1965;.to. 18.1¢
in 1973 = In contrast, it was found thap ,pnce_s. ,for synthetlc rubber were
more stable throughout the years. The decline of the pnce for natural rub-
ber was partly caused by substantial fluctuations in price, making it for
quifé$omié pefitds unattractive to- manufacturers of “tubber prodiicts and
“thé “continuous technical’ developments ih synthétic- mibber which widetied

*the area 'oi potenhal substrtutron fo the’ detrimént of the naturél rubb’é'r 25!

Whrle ‘the Internatronal Wheat Agreement of 1971 was concluded thh
developed countries as producers, the producing countries in the INRA are,
on the mam* less-developed countnes-—Bohvra, Cameroon, India;? Indonesm,

Srr Lanka, Thalland and Zau'e?-") Tread o Tt

It rs also notewort’hy fo statetthat the leadmg producer of synthetrc
rubber is from ‘the North——the Umfed States, which® produced ‘one-half of
the world synthenc fubber output in"the mrd-1960’s 'However, some of the
well-off less-developed countries like Australia in 1961 Brazil in 1962;
Tridia in 1963;°Southi* Africa’ it “1964 *and Argentma have followed surt in
"the productron of synthetrc rubber?s: . ®% Wes T

R A PSS RFYHEEE N S REEE PR B M PSP ]
o Generally, the control mechamems set 2by. mtematronal commoglity
agreements Jo, achreve 1ts basrc objective of attarrung .price stablhzatron of
a _coyered commodlty are (a) multrlateral contract agreements, (b) export
restnctrons, and (c) buﬁer stocks e . .- e

Through the multilateral contract ‘agreements, ‘the importers andlthe
exporters are under the obligation to buy or sell certain guaranteed quan-
Atmes of the partrcular commodrty sub]ect of the: agreement at a strpufated
maxrmUm rice or ‘at a" stipulated minimui price. whenevér the free matket
,_prnce reac es or. exceeds the'lumts as m the Wheat Trade Conventron of

. .
I R L N N G [ EANS

. .. . . ‘.
iv . .. PO

"

2S'FAO, Momh[y Bulletm of Agncultural Economics and Stansttcs, various. Jegues
cited in LAW, op. cit. supra., note 7 at 63.
( 97iS) MaizeLs, ExpoRTS AND "ECONOMIC GROWTH OF Devm.ormc Commues 3457

1

27 International Natural Rubber Agreement, Annex A.
28'MAIZELS, op. cit. at 459.

29 Wheat Trade Convention, Art 3 (1971). Thrs agreement whose life was extended
until June 30 1979 by a protocol is rntended to be, superseded by an mternatronal -wheat

N Ly e I
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Secondly, the export-restriction ‘agreement provides for the limitations
of exports to maintain the stability of the price of the covered commodity.
This control mechanism has been used in‘the International. Sugar Agreement
where a producing country’s export quota represents its share in the free
market based on the estimated requirements of the free market.3® The In-
ternational Sugar Agreement of 1977, however, takes into account the plight
of the less-developed countries which are exporters of sugar by providing
for a creation of a Hardship Reserve Committee to “examine the applica-
tions of less-developéd countries which are expériencing hardship as a result
of special difficulties and in te'mporary need of additional export entitlements
in excess of their respective quotas in effect or export “entitlements undet
the Agreement.”3!

The Intematlonal Coffee Agreement of 1976 similarly provides for
export quotas but only when prices are low. Thus, when prices for coffee
are _high, the quotas will be suspended.3? Moreover, a new special fund is
also established to aid the International Coffee Organization in its imple-
mentation of the Agreement,.

Thirdly, the buffer stock scheme has been used in the Fifth Interna-
tional Tin Agreement3? where the signatories contribute cash or commodi-
ties to a central buffer fund. Price stabilization of tin is achieved by author-
izing the Buffer Stock Manager, through the use of the buffer fund.to sell
tin when the prices are at or above the higher price range, or to buy tin
when the price is at or below the low of. the price range and may buy it,
when it is in the lower range.3*

A hybrid group of commodity agreement uses two of the aforementioned
control mechanisms, i.e., the Fifth International Tin Agreement and the
International Cocoa Agreement which both utilize the quota system and
the buffer stock.3® In the latter, when the market price of cocoa is at or
close to the minimum price, supplies are reduced by means of export quotas
(the size of which varies according to prices) and the Buffer Stock Manager
buying up cocoa. When, on the other hand, the prices are high, export quotas
are suspended and the buffer stock intervenes on the market by selling the

‘agreement that will take into consideration the interest of developing countries through
reserve stocks “appropriate for ensuring food security as such, as well as price and
supply stability”. The new agreement comprises of a new Food Aid Convention to
carry out a programme of food aid of not less than ten million tons of wheat and
other grains suitable for human consumption annually to less-developed countries and
a new Trade Convention which should contribute to the fullest extent possible to the
stability of the international wheat market in the interest of the importing and exporting
members”. Recommendations of the Third Session of the Committee on the World
Food Security. TD/Wheat/ 6/6, 22 May, 1978.
- 30United Nations Sugar Conference, International Sugar Agreement Art, 34

(October, 1977).

31 International Sugar Agreement, Art. 39..- -

32 British Institute of International and Comparatlve Law International Commo-
dity Agreements, 25 INT'L. CoM. L.Q., 445 (1976).

33 Fifth International Tin Agreement, Art. 20, (24 June, 1975)

34 Fifth International Tin Agreement, Art. 32.

35 British Institute of International and Comparative Law, supra, note 32.
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cocoa. In the middle of the price range, free market conditigns prevaﬂ,
with the absence of both export controls and the mterventron ot the buﬁer‘
stock. L. - o LR

The control device Wthh is provrded' in the INRAis the buﬁer ,stock
In contrast with the Fifth International Tin Agreement of 1975 which pro--
vides for export control in addition to the use of the buffer stock, the INRA
explicitly states that the buffer stock shall be the sole mstrument for market

intervention.36 "

. ‘The market price of the natural rubber as envxsaged by the INRA- 1s
left to be determined by the operation of supply and demand for ‘natural
rabber in the world market. The reférence- - prices provrded for id Artlele 30
determines the operatron of the buffér stock.3” These reference p pnees are
subject to a review and -revision by the Council based on the crrtena set m
Amcle 32 which provides:

. 2w PRI ;

A. Reference Price .
1. Review and revision of the reference price shall-be based on market
- trends and/or net changes in the Buffer Stock, subject to: the provisions
.. of this section of this Article, The reference pnce shall be reviewed
by the Councnl every 18 months after the entry into force of thxs ’
Agreement. s e

(a) If the average of the daily market indicafor prices over.the six-mionth - !
period prior to a review is at the upper intervention price, at the lower
intervention' price or between these two pnces, ‘no revrsron of the

«. ~ referencg shall take place. — .

{b) If the average of the daily market mdxcator pnces over the six-month -
period prior to a review, is below the lower intervention price, the .
.reference price shall be_autorpatically revised upwards by ‘5 per’ cenf .
of its level at the time of: the review, unless the Count:ll by special -+ —-~
vote, decides on a dlfferent percentage ad]ustment upwards of the :
reference price, c .

- . o - . -4

The operation of_the Buffer stock through the intervention o£ the
Buffer Stock Manager, is called to play when thefe occurs a market msfabrhty
according -to the price ranges fixed therem. In the following instances, the,
operatron of buffer stock is authonzed 'when the market -indicator price “is:
(a) at or above the upper tfigger action price, in ‘which case: the Buffer
Stock Manager is called upon - to -offer natural rubber for sale- until ‘the:
market indicator price falls below the upper trigger action price; (b) aboveé
upper intervention price, the Buffer Stock Manager is. authorized to sell
in defense of the upper trigger actron pnce' {c) below the lower mterven~

36 International Natural Rubber Agreement, Art. 27. )
37 Article 30 of the International Natural Rubber Agreement of 1979, provrdes.
1. There shall be established, for the operations of the Buffer Stock.
(a) a reference prrce, )
(b) a lower intervention pnce,
(c) an upper intetvention price,
(d) a Jower trigger action pnce,
(e) an upper trigger action price,
. '(£) a lower indicative. price, and
{g) an upper mdxcanve pnce »
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tion price;the- Bﬁﬁbr—StocklM’anager may buy natural rubber il defense ‘of*
thelower trifget action-peice; (d)at o below-the Towér tripgeraction’ ﬁnce o
the Buffer Stock Manager shall defend the lower trigger action pnce by
offering +to1.buy until. the imarket: indicator: price: exceeds the lowef' tmgger
action; P):lcﬁ”\ Yo o WA A L w Lmnidies LnRE s oot Ll

23 '-l

“ e TNRA Tiits the bué’er stock to 400,000 tons’of the’ noﬂnal buﬁeg
stédk 3hd 150,000 tSias oF contingency buiffer stock. The laiter may be used_
by the Buﬁer Stock Manager only by a qualified member votes of the’ Coundil,”
aﬂd*only wheh the Biiffer Stock Manager uses up- ‘the normal butfer stock »

inln ;

e <The, pontnbuttons to the buﬁ'er stock by the exportmg and ;mportmg
conntries. alike are fixed,by a table apportioning:the. voting rights.of both,
groups within: the International Natural Rubber Council. -An- exception is-
provided in that an importing country which share.as:statéd in the -table-
is less than or equal to 0.1 per cent but not more than 0.5 per cent is
required: .to- contribute :to -the buffer stock .an amount. based- on its actual
share of.thetotal- net! imports of based on the 1005 per cent.-of itsi total net
1mports 1f'its share in’ the fotalnét'iniports is .05 per tent oF less. Artncle 39
provides' for the adjustments of ‘contribution of the’ exportmg or. 1mportmg
countl:ydn the. INRA., S RN -

(‘l

The ﬁnancmg of «the buffer stock by both the consumer and “producer
countries’ contribution settled the question whether the buffer stock should
be finaficed Via levies' on trade on natural rubber ‘or through public-funds
provnded by ‘the sxgnafones On the other hand, ‘the buffer stock in the
Fifth Jntemat;onal <Tin Agteement is  shouldered solely by the -.producer
countries.tt: However, -some-consumer -countries in the Tm Agreement volun-
tanly contributed to the buffer stock.®?

’I’o ensure economxc and eﬂicxent commerc1al operatlons in" the trade
of naturai tubber, the. INRA provxdes that the “buffer stock shall be located
in both th temtones of the exportmg ‘and 1mportmg countnes and appor-
nqned based on the stabxhzatlon ob]ectwes of the INRA whlle mlm-
mizing. the costs iza - The location of the buﬁer stock may be changed by

a_spegial vote of the. Council. e

To the International Natural Rubber- Orgamzatlon belengs the’ power
to admifistef the ‘exécution-of the ‘provisions of the INRA.-As the com:
modity agreements are intergovernmental schemes,, the organijzation is com-’
posed of ‘two groups — the-exporting and the importing’ countries.

38 International Natural Rubber Agreement, Art. 31, par. 1..(1).

39 International Natural Rubber Agreemeat,” Art. 31 (2).

40 Opinion of the European Court of Justxce, 4 October, 1979, p. 47.,

41 Fifth International Tin Agreement, Art. 21.

42 Allen, “The International Tin Agreement. Why It Works?”, Supplement to Tin
International, December, 1975.

42a International Natural Rubber Agreement, “Art, 35"
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-z, }t 4 worth-to mention -that the-term “contracting _part,xes” in_Article 5
of the, INRA should. be eonstrued to mclude the ,States signatories to, the
Agreement and to-any mtergovemglental orgamzatlon “having’ responsrbrh—
ties- in respect to,the negotiation,, conclusion and_application. o£ 1nterna-
ttonal agreements, in.partjcular, commodrty agreements,r R S

A questron arose as to 'whether the Eurbpeah Econormc Commumty\
actmg alone is competent to-conclude the INRA ‘in-behalf of the Membeérs:
States of - the European Economic’ Commiunity. ! The European :Court -of:
Justrce, in"its opmron of October 4, 1979, took iito 'acount ‘that while-
the* INRA is a matter of the Community’s commercial ‘policy based -on:
Artrcle 113 of the Rome Treaty®s thus comting within the competence of:
the’ Commitinity, commodrty agreefnents in general contain ~“elements- ofi
non—recnproctty which are typical of ‘development aid.”-In this regard, the
Court recogmzed that "this kind' of agrement is ‘distinct from ‘the' classical.
commercral agreements but they shouId niot be taken away from. the com-

AT

mechanism in the regulation’ of ‘international trade. The" Court added that:

Following the impulse given by UNCTAD to the development of this”
- type of control it seems that it would no longer be possible to, carry .on
any worthwhile common commercial policy if the Community were not
in a posmon to avail itself also of more elaborate means devised with a
vnew to furthering the development ‘of international trade. It is thérefore
' nof® possible’ to’lay down; for Article 113 f ‘the EEC :Treaty, am ‘inter-
‘pretation ‘the éfféct of which would be to restrict the common commercial:
policy to the use of instruments intended to have an effect only.on the.
traditional aspects of external trade to the exclusion of more highly de-
-véloped ‘mechanisms such’ as appéar in the -agreement envisaged. A-“com--
- mercial - policy” -understood -in this. sgnse- would.-be destined to- become,
nugatory in the course of time. Although it may be thought that at the
time when the Treaty was drafted liberalization of trade was the dominant
“idea, the Treaty nevertheless does not form a barrier to the possibility of-
the -Community’s developing a commercial policy aiming . at a regulauon
...of the world market for certain products rather than at a mere hberahzatron,
of trade44 .-

However, as the issue whether the buffer stock in the INRA should be
borne by the Community or by the Member-States has not been settled yet,
the Member-States should act in concert with the Commumty representatwes
in the riegotiations of the INRA.,

The power structure provided for-in the INRA is’the: International
Natural Rubber Council which is composed of all members of ‘the Orgariza-
tion. It has a blanket authority to act for the performance oi all functrons

43 Article 113 (2) and (3) of the Rome_Treaty states: *° " .
“2. The Commission shall submlt proposals to the Council for unple-
menting the common commercial policy. .
3. Where agreements with third countries need to be negotiated, the
Commission shall make recommendations to the Council, which: shali.,
authorize the Commission to, opén_the necessary’ negotratxons »
44 European Court of Justicé, Opmion of October 4, 1979 ‘P 61

RN
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as.are necessary to carry out the prowsxons of the Agreement and to adopt
rules and regulatlons in connection with the’ mplementanon of the provi-
sions of tlie INRA;* to.borrow from commerclal sources for the Buffer
Stock and adxmmstratlve accounts to cover’ any deficits on either account
caused by the lags between the authorized expenditure and acquired con-
tribution;* to revise the reference and the indicative as well as the market
indicator price;*’ to directtbe Buffer Stock Manager to change the composi-
tion of the buffer stock;* to restrict or suspend the operation of the buffer
stock;* to suspend the voting rights of a member in arrears in its contribu-
tion; to provide for an adjustment of a member’s contribution to the buffer.
stock account;® to adopt ‘a single currency.whenever there is a great disparity
between the ‘Malaysian ringgit and the Singapore dollar, which significantly
affects the buffer stock;"! to identify appropriate measures and .techniques
directed towards the promotion and development of the natural rubber
economy of the producing members through improved production thereby
increasing their export earnings and improving stability of supply;s2 and
to publish an annual assessment, statistics and studies on the world natural
rubber situation.53

The Council is also given the power under the provisions of Article 53
to relieve a member. of its obligation ansmg from"the INRA on account
of exceptlonal circumstances_ or force majeure. Furthermore it has_also
been granted the authority in.personnel administration in that it appoints
an executive diréctor and the Buffer Stock Manager and both are answerable
to the Counc11 for theu' acts. -

The executive director is the chief adrmmstratwe ofﬁcer of the INRA 54
The dutles of the Buffer Stock Manager have been discussed eIsewhere in
this article. . . ,

It is also within the amblt of the Councxl’s powers to appoint a panel
of experts.’s ‘Committees within the organization are responsible to the
Council.% In this fespect, Article 9 of the INRA provides ‘that the Council
may delegate to the Committee the exercise of powers specifically conferred
to the former by the INRA.57

The decisions in the Council for any policy or action are reached by
a majority vote generally, which may be a simple majority vote (or the

45 International Natural Rubber Agreement, Art. 7.
46 International Natural Rubber Agreement, Art. 8.
47 International Natural Rubber Agreement, Art. 32.
48 International Natural Rubber Agreement, Art. 34,
49 International -Natural Rubber Agreement, Art. 37.
S0 International Natural Rubber Agreement, Art. 39.
51 International Natural Rubber Agreement, Art. 40.
52 International Natural Rubber ‘Agreement, Art. 44.
53 International Natural Rubber Agreement, Art. 47.
54 International Natural Rubber Agreement, Art. 13.
55 fnternational Naforal Rubbet Agreement, Art. 20.
56 ntérnational Nathial Rubber Agreement, Art. 19.°
57 International Natural Rubber Agreement; Art. 9.
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distribu;ed simple majority)® or a qualified majority (special vote) when
specifically provided for by the INRA.

The signatories to the INRA are divided mto two groups, each havmg
a total of 1,000 votes.5® At the inception of the effectivity of the agreement,
the initial votes which may be 100 or 200 are divided equally among the
members of the producers’ group or the consumers” .group as the case may
be. The remainder of the votes is appomoned according.to’ the -share in the
natural rubber -market: for a -period of time:as-fixediby the.INRA. The
Council has the power to redistribute the votes held by either groups when
membership in the-organization changes or when the. member’s. nghts under
the agreement are suspended.®® - S L

A decrsron is reached when the requrred number of votes’ is attamed
separately in each of the producers and consumers groups “The same
voting machinery has been ‘used in the, ‘Fifth Internatronal Tm Agreement é

The INRA prov1des for the obligations of ‘the s1gnator1es to it, more
partrcularly, the obligation to contribute to the buffer stock. Upon failure
to do so, the Council, by special vote, shall suspend the-defaulting member’s
voting rights.$2 In addition, the INRA also provides that the exportmg
countries are under the obligation to pursue policies and programmes which
ensure continuous, av‘ailability to consumers of natural rubber and to upgrade
and achieve uniformity in guality specnﬁcanons and ' promotion of ‘natural
rubber.63 Genetally; both the producers and consumers of natural rubber
are under the miandate to use best endeavours and to cooperate to promote
the attainment of the objectives of the INRA; to improve the conditions of
the natural rubber économy; and to encourage the production and use of
natural rubber to promote the growth and modernization of the natural
rubber economy for the mutual benefit of the producers and consumers.

As in the Fifth International Tin Agreement, a dispute settlement
mechanism which is internal, is provided by the INRA in Article 56 'where
the Council decides on a dispute concerning the’ interpretation and the
application of the INRA. When a majority of.members holding .at least
one-third of the total votes is attained, the same may request.an opinion
from an advisory panel.

The same set-up on dispute settlement has been adopted.in the Interna—
tional Sugar Agreement;> Wheat Trade Convention;% and the International
Coffee Agreement.7.

58 International Natural Rubber Agreement, Art. 18.

59 International Netural Rubber Agreement, Art. 15.

60 International Natural Rubber Agreement, Art. 15 (7)
61 Fifth International Tin Agreement, Art. 13.

62 International Natural Rubber Agreement, Art. 38. "

63 International Natural Rubber Agreement, Art. 43.

64 Fifth International Tin Agreement, Arts. 45 and 46.
65 International Sugar Agreement, Art. 57 (1977).

66 Wheat Trade Convention, Art. 22 (1971).

67 International Coffee Agreement, Art. 59 (1976).



™.

38 PHILIPPINE LAW-JOURNAL [VoL:'s?

’ " Thé dbjective to dchieve a stable-market for n4tural rubber is expécted
to be realized by the assessment of the world natural fubber situation- by
sidentifying - any obstacle to. the.expansion .of, trade through statistical infor-
.mation that should, be furnished by.the signatories to. the INRA‘58

AN ASSESSMENT

- The commodxty agreements are but .one of the means for the realization
of the brodder objectives of the New International. Economic Order, which
seeks: firstly,, to:reduce ‘and eventually. eliminate the economic. dependence
of developing countries on developed countries’ enterpnses in the p;odyc-
tion and trade of developing countries by :allowing the. latter to exercise
full control over their natural resources; secondly, to promote the accelerated
development of the economies of the less developed countries on thé basis
"of the principle of seif-reliance; and thlrdly, to inistitute ‘appropriate institu-
‘tional changes requiréd to introdiice some easure¢-of global: management
oi ‘resources in long-term interests of mankind as a whole.6

Within the commodity agreements themselves, the buffer stock mechan—
(ism was seen to achleve these aforementxoned ends.

And a good 1llustrat1ve example is the INRA

‘ In the word ofthe European Court of Justlce in its Oplmon of
October 4, 1979, through the use of the buffer stocks, which'is by its nature
-a development aid scheme, the stabilization earnings of the less-developed
countries is sought to be achieved by “(1) increasing the earnings through
-the increase of quantities of natural rubber exported at fair and reasonable
‘prices; (2) a dynamic and rising rate of production leading to accelerated
economic growth and social development; (3) promotion of local processing
of natural rubber in less-developed countries.”

By placing a “floor” and “ceiling” of the price of natural rubber through
‘the use of reference prices where the Buffer Stock Manager would intervene
in the buying. and selling of natural rubber, it was deemed that the scheme
would protect the less-developed countries against the adverse consequences
of economic recession in the developed countries; to reduce the short-term
instability in the primary commodity markets; and to help strengthen the
competitive exports of the less-developed countries against synthetics —
the synthetic rubber. On the other hand, it has been argued that the mani-
pulation of the buffer stock is insufficient to reduce instability because the
low short-run price elasticities of supply and demand for commodities do
not respond significantly ‘to the price changes but to the changes in the
market supply and demand which are unpredictable. Ergo, unless the Buffer
Stock Manager should foresee the future market trend more accurately on

68 International Natural Rubber Agreement, Art. 46 (2) and (3).

69 UNCTAD, “The Elements of the New International Economxc Order”, in
SAUVANT, op. cit. supra., note 11 at 39. ~~
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th average than .on.. the ma,rket, .IL is, dubxtable wpether tl;e butier stock

to the INRA have equrpped the Bufier Sjock Mapager in, the INRA 4 pnezuas
tox obtam accurate mt‘ormatron by provrdmg fqr studres, annugl assessments

fo be made by the” ‘Council and | other relevant mformatlonurthat m?}?k?
furmshed by the srgnatorles gy . R

ﬁThe attackﬂleuelled agamst the commodjty -agréements :genérally aré:
that-the -indexation - of prices; rof the- commodmes -results. m ~the termmatrou

Voo

producers by ratromna supply and "keepmg prlces up73 (whxch ultrmately
will Iead to. the creatlon of. an mt natronal lead zmc anq tmI mountam on
a gigantic scale”) that. commodrty xagreements,,whlch were eﬁtabhshed for
the needy ess-developed country-producers: in. case of ‘instability:i oxidown-
ward ‘trend of ‘their’ forergn exchange earning thiough thée” redrsmbunon of
world’ s resources between the North and’ the South do not serve» “the ] purposc

for whrch thcy were created since most of the producer—countrles are the
deveIoped countrxes ‘themselves.” ‘

In the light . of the pr0v1srons of “the INRA these crrtrcrsms shall be
exammed correspondmgly e o

S ' - .
B ¢ i

First, the use of the buffer stock mechamsm is used sparmgly ‘Genterally,
it is the market that determines the price St the natural rubber Moreover
the prices corresponds with the market trend at. a grven time: by, prov1dmn
for a revision of the reference prices when. the situation calls for. it.-In addi-
tion, the absence of a provision on’ export quota as’ in-the . Fifth-Interna-
tional Tin Agreement; makes it even more patent that ‘the market should
determine the supply of natural rubber. On the other hand, the usé ‘of the
buffer stock mecharism is -to stabilize -the: price.of naturat rubber, avhich
the studies have shown to hﬂz.zve a_high percentage in-pricg;fluctuatians, .. ..

Secondly, the production of -surplus matural rubber 15’ foréstalled * By
a limitation of the buffer stock of natural rubber to 550, OOO tons-—hehce
the claim of a creation of an international natural rubber’ mountarn g7 of
no moment. T

Thrrdly, in this partrcular commodrty agreement, the producer coun—
tries are mostly the less-developed countries. Therefare, whatever_ advantages
the buffer stock mechanism may brmg will redound to the beneﬁt of Jess-
developed countries which produce natural rubber v R

70 ROTHSTEIN, op. cit. supra., note 4 at 84.

n Internatxonal Natural. Rubber Agreement, CArts. 46 47 'md 48 Y S e

72 Friedrichs, Basic Problems of the World Econonzy in SAUVANT; op. cifi supra,,
note 11 at 90. See also, Schmidt, The Case Agamst Commodzrv Agreemems, 28 . Lavy
‘& ConTtEMP. PrROB. 313-322 (1973). . U s T

73 Lowenfeld, op. cit. supra., note. 11 at 789 o o

T4 Friedrichs, supra. - . -
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- The inefficacy of the commodity agreements in-géneral, if they are to
be gauged against _the purpose for which they wer_e";:reéted, does not lie on
the provisions of the commodity agreements but on the extraneous factors
that afflict the less-developed countries. -For one thing, they are the multi-
national corporations and nationals of the developed countries’ that dominate
in the production, distribution, and marketing of the primary commodity
that mdy be subject of a particular commodity agreement. This predicament
that faces the'less-developed countries has been described in this wise:"

. Thus;:fér most developing countries; their-interdependence with devel--
.oped countries has been one-sided or asymmetrical relationship, chatacterized .
by a condition of structural dependence. This dependent refationship has
- been generally accentuated in recent decades by the growing influence of.
“the transnational corporations’ of developed countries, Which have ‘gt;me
to control major aspects of the economic activities of developing countries.
. The dependent nature of the relationship is manifested both in the domestic
socio-economic structures of developing countries and in their external
economic relations. Domestically, their economies remain -— apart from a
relatively few exceptions — still largely oriented to serving the-meeds of
-« developed - k:oqntries; and ‘exhibit- a Jop-sided or ..distorted pattern,- with
excessive dependence on one, or few, export commodities, and little or
no capacity to produce capital goods or to develop an indigenous tech-
nological - capability. Externally, - most - developing - countries are heavily
dependent-on the markets of developed countries for the foreign exchange
required to support the development process, as .well as on the transnational
corporations for the supply of technology, know-how and finance, and.
for the transport and marketing of their export produce. The international
institufiohal structure thus.operates so as to deprive the developing coun-
“tries,"to a gieater or lesser extent, of effective control over the pace and
pattern of development.

" Henceforth, the only alternative is to hope that the multinational cor-
porations will abide by the provisions of the prospective Code of Conduct
for - Transnational Corporations, more particularly, the adherence to the
economic goals and development objectives, policies, and priorities of the
less-developed-host country.”

5 Ibid.

76 UNCTAD, The Conceptual Framework For a New International Development
Strategy, 1 TRADE aAND DEVELOPMENT, Spring 1979, p. S1. .

17 “Adherence to economic goals and development objectives, policies and priorities.

4. Consistent with the need to maintain the viability of their operations, trans-
national corporations should take effective measures to ensure that their activities are
compatible with and make positive contribution toward the achievement of the economic
goals and established development objectives of the countries in which they operate.
To this effect, transnational corporations should support the development efforts of the
countries which they operate, particularly developing countries, and participate effec-
tively in these efforts at the national level, and where appropriate, at the regional level
within the framework of regional integration programmes. In this context, they should
consult and cooperate, as appropriate, with governmental authorities regarding ways
.of maximizing their contributions to the development process and of establishing mu-
tually beneficial relations with these countries.” United Nations Economic and Social
Council, Transnational Corporations: Code of Conduct: Formulations by the Chairman,
p. 4, 13 December, 1978.
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~The protecnomst polu:xes"s ‘set by the developed countnes are sald to
contnbute to a certain extent to the inefficacy of the commodlty agreements
vis-a-vis the goal to increase the forengn exchange earnings of ‘the less-
developed countries- through-a stable income from exports of primary
comrnodities. An’ exemplary protectionist ‘policy. is that of the Eiropean
Economlc Community’s common agricultural policy, where there exists a
commumty preférence, that is; there is an organization of community
markets $o that domestic products will- always. be. cheapemthan the “cor-
responding imports through the employment of two devices: minimum import
prices and subsidies on domestic products. The mechanism used is the
variable levy system.”

The correlative impact is that where subsidies are granted by the
developed countries to their domestic producers to dispose of their produc-
tion surplus to the domestic needs of the less-developed countries, not only
are the latter’s domestic markets adversely affected but also the latter’s
export opportunities to the third markets.80

In this instance, the less-developed countries which are signatories to
the INRA do not face the restrictive trade policies as reflected in the
developed countries’ protectionist policies since the former are mainly the
producers of natural rubber. But the stumbling block in the realization of
the INRA’s objectives is the possibility that the developed countries may
place on the world market the synthetic rubber, which is a perfect substitute
for natural rubber.

The only remedy that has been foreseen to make commodity agree-
ments in general, and in this case, the INRA in particular effective, is a
close coordination of the national policies of the governments that are
signatories of the INRA for “an orderly method to which the patterns of
production and trade can best be adjusted to the requirements of world
demand over a long period.”®! This is provided by Article 45 of the INRA
which reads:

Art. 45. Consultation. The Council shall consult, at the request of any
member, on government natural rubber policies directly affecting supply
and demand. The Council may submit its recommendations to members
for their consideration.

CONCLUSION

This paper has aimed to examine the provisions of the INRA in the
light of the objectives that the commodity agreements sought to achieve;

78 The protectionist policies ate said to be enacted because of the pressure of
domestic surplus in their markets. The developed countnes national market imbalances
result from their virtual failure to find a way of moving enough resources out of
agriculture in an orderly manner and rationalizing individual farm structure rapidly
enough. Ojala, Europe and World Agricultural Economy, ROGERS, ed., THE CoMMON
AGRICULTURAL POLICY AND BRITAIN 18 (1973).

79 JACKSON, op. cit. supra., note 11 at 992.

80 Kout, op. cit. supra., note 9 at 84.

81 BLAU, op. cit. supra., note 11 at 8.
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its probable eflectiveness, taking Jnto, acgount, the control mechanisps pro-
vided Tor' by previous commodity agreements;.a perusal of the. txtraneous
factors that affect the efficaty of the commodity, agreements; and. the. critj-
s agalnst the comptiodiey agresments I geferdl., |

nee o The provisions «0f the-INRA;.wheir:taken by themselves, are Sufficient
to achieve:the wbjéctives; for :which: ito wasoestablishedisBut:dike ‘thetother
commodity agreements,- jts. efficacy will"begreatly affected by (the: extra-
legal factors. that-face the developing countries. It takes more thau*com-
modity agreements ‘forithe. South:to-achievereconomic: developmenti!



