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INTRODUCTION

The power of eminent domain has never before been invoked as
frequently as it is today by the State, with all the massive government
infrastructure projects geared towards the progress and development of the
country. In the process, the acquisition of private property for public use
becomes a necessity and thus, the resort to expropriation, proceedings by
the government. Clearcut examples of government acquisition of such prop-
erties are the North and South Expressways, the widening of major trans-
portation routes in Metropolitan Manila, lands for the establishment of
processing zones, the mushrooming Bagong Lipunan Sites and Services
(BLISS), and Urban Land Reform Projects. To the landowners, such move
by the government to expropriate their cherished landholdings constitutes
an invasion of their individual rights to own private property and it is
understandable that they resist such planned taking of private property.
With such expropriations becoming a daily occurrence, it becomes highly
relevant to examine the present system of expropriation and see whether
they conform with constitutional and statutory guidelines established to
safeguard the individual's right vis-a-vis the Government. It is always pos-
sible that the power might be abused and arbitrarily availed of to the
detriment of the general public. It is hoped that this study, will be helpful
to those concerned and affected with the exercise of the power of eminent
domain.

I. THE CONSTITUTIONAL BASIS OF EXPROPRIATION

A. The Due Process Clause of the Constitution:

At the forefront of the article on the Bill of Rights is the declaration
that, "No person shall be deprived of life, liberty, or property without due
process of law .... "1 This m@ans, that, a person cannot be deprived of his
property by the State without the proper observance of the substantive and
procedural due process. It entitles the person the right to a fair, reasonable,

* Member, Student Editorial Board, Philippine Law Journal
1 CoNsr., art. IV, sec. 1. (Emphasis added).
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just and valid expropriation' law, and an ojportunity of notice .ina hearng*.
Deprivatibn consist not .only of physical taking of the..proprt4, but- als&
*hdnwiitsiallue is destroyed dr ;its daptability to some 'partieular bte, orifs
capability for enjoyment is impaired.2 This due process clauseb safeguards
the right of every person to the thing itself and. to the right over the thing.
It includes the right to own, use, transmit, and even to destroy, subject to
the right of the State and of other, persons..

-B. Th Powei ofl Eminent Domain.. .

...The Statehasthree essential or inherent powers, -they aie:' 1). police
power, 2) -eminent domain, 'and, 3) taxationjrEniient Domain is"the riglit.
or power of the State, or, of those to-whom' tie -power -has been~lawftilly
delegated, to take or'expropriate private -property for public -use ubpon payihig
to the owner a. just compensation to be ascertained according to law. Tilv
lower is ifilierent in sbveieignty and being essentidl to the existence, of the:
State,"no 6nsititutibfial orestatiitory grant is necessaryi It ig fouftded on the.
law of necessity.4 , .

-Philosophers and -. ists may differ as to the grounds upon whicli the
exeXcise ot is powex isto be.justified, but no one can question its existence.No laWtherefore is ever necessary to confer, this riglbt iponi'.sbereignt"
or upon apy. government exercising .soverei , or quasi-sovereign, powers.A
Nonetheless, th Constitutipn impliedly recognizes its existence -by pioviding
that. "Priyate. propry shal not be taken for public use without. just com-
pensation."6 Other constitutional provisions which govern the power of
eminent domain are discussed in the subsequent pages. The putposes meri.
tioned in these provisions, howdver, are not necessarily exclusive.

C. -Expropriation 6f 'Utilities 'and Other. Private Enterprises: "
• . , . I '

Th, Constitution provides that, "The State may, in. the interest .of
national welfare or defense, establish and .perate industries andtrasprtaio an c muictin;.d .oprat .ndstie a*means qf.
transportation and communcation '.and, upon payment of just compensa-
tion, transfer to public oWnership utilities and other private enterprises to
be operated' by the Govirnrnnt."7 ,tndir this Section; the .Governmdnt is
allowed to take utilities and other private enterprises and transfer the' owri6r:
ffip to Goviernment upon payment of 'just "compensation not -.only when
defense hequires it but on "all cases where the 'nati6hal-'welfare inakes'"ift
imperativ. The concept -df "nati6nal Welfaie" is boad-and' edcompassing,

being defined and summarized by a well kno*i constitutionalist' as, "thC"-'": i . -. .I -..

2 Tenorio ,. Manila Railroad Co., 22 'Phil. 411 (1912). ,
3 This would be extensively discussed in Chapters II and M.
4 Visayan Refinihg Co. -v. Camus, 40 Phil. 550,(1919). -
5Ibid.; also'U.S. v. Carmack 329, U.S. 230, 67 S.,Ct. 252 .(1946), as cited in

SINcO. PHILIPPINE POLITICAL LAW, PRINCIPLES AN "CbNCEP'iS '605 (1962).'6 CdNST., art. IV. sec. 2.
7 CONST., art. XIV, sec. 6.
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welfare of each .and every Filipino not only in terms of protection from
danger, -whether.-, internal or external, the assurance of -justice, the. main-,
tenance of peace and -order, but equally so .,in the attainment of -decent
living conditions."8.

D. Expropriation for Distribution.

Although the power of eminent domain!,as has been said is inherent
in government, and need not be specifically granted by the Constitution,
redistribution of land is such a matter "of great urgency that both the 1935
and the 1973 Constitutions contain a special provision on expropriation
of lands for .distribution.9 Both,provisions. are substantially the same except
that under. the New Constitution, it is conveyed to "deserving citizens",
whereas under the 1935 Constitution, it is conveyed to "individuals". Thus,
"The Batasang Pambansa may authorize, upon payment of just compensa-
tion,. the .expropriation of private lands to be subdivided into small lots and
conveyed. at. cost to deserving citizens". 10 :The constitutional provision is
rooted in our experience which dates back to the Spanish regime. Grants
(encomiendas) made during that period led to the perpetuation of large
estates which since then had been the cause of conflicts between the land-
owner and' their tenants who live in virtual slavery. Thus, the main purpose
of the provision is to provide the government a way of breaking up those
large estates and preventing the formation of new ones- and thus, put an end
to the conflicts they spawn. The inclusion of the provision was therefore
necessary in order to preclude any question as to the power of the govern-
ment to do this."

II. AGENCIES WITH THE POWER OF EMINENT DOMAIN

The power of eminent domain is inherent in sovereignty. This power
is vested in the legislature, as the guardian of the public weal. Thus, it has
the power to authorize the exercise of the power of eminent domain. In the
absence of constitutional restrictions, the legislature is free to use its dis-
cretion in the selection of agent' to exercise the power.

The exercise of the power of eminent domain is traditionally lodged
with the executive arm of the government. Accordingly, the executive cannot
exercise the power without legislative authority expressed by law. Undoubt-
edly, the legislature has the power to delegate to an administrative body
its authority to determine, in eminent domain proceedings, the question of
the necessity of taking particular property for public use. Thus, where the
intended use is public, the necessity and expediency of the taking may be
determined by such agency.12 Once authority is given, the matter ceases to

8 FERNANDO, THE CONSTrrTrON OF THE PmfiLPPiNEs 78 (2nd ed., 1977).
9 CoNST. (1935), art. XIII, sec. 4 and CoNs., art. XIV, sec. 13.
1o CoNsr., art. XIV, sec. 13.
ii See U.P. LAw CENTER, CoNs-rrlrroNAL REVISION PROJECT 766 (1970).
1226 Am. Jur. 2d., sec. 112, p. 769.
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be wholly: legislatiye. .The executive authorities: may then decide whether
the powerwill -be,,invoked, to what; extent itrshall, be exercised, ,and. for
what public purposes the property shalLbe ,.appropriated.. Hence; Sectidn
64 (h) 'of, :the ReVised Administrative, Cdde ,confers upon the Chief Execu-
tive the power 16, deteimine when it isinecessary 'or advantageous to:exercise
the power ,of ,fiiinent, domain in behalf of the Republic and to. direct the
Solicitor General. :t. cause the filing of the. appropriate condemnation pro-
ceedings in court.- By ,tlis grant, the executive authorities may then decide
whether the power will be invoked and to what extent.14  _

Likewise, the legislature may grant the right to-, expropriate in favor of
entities operating public utilities.15 However, the Supreme Court held, that
since the exerc'ise 'of 'the delegated authority and the prescnbed mode of
proceduke being in' derogation! of general right, and conferring upon the
public utility -orpofrtion exceptional privileges -With regard to: the-property
of otleis, 'the grant sh6uld be construed strictly h*. fdvdr of the persons
whose property is' affected ,by its terms. 16  ' "

Government owned or controlled corporations are likewise empowered ,
to exercise this, right,-which power was conferred under various laws. The
following is, a,. list of some government owned or controlled corporations
given the rightof eminent domain:

Law Effectivity ''- Government Corporation Purpose

PD 1648 10-25-79 - National Development Company Assistance to commercial and
industrial and agricultural or

. mining ventures
PD 681 as . Farms. Systems Development Rural Development, loan
amended by, Corporation. assistance to farmers and
PD 1595 6-11-78 increase food production
PD 1346 6- 2-78 Human Settlements Develop- Regulation and development

ment Corporation of urban communities
PD 992 9- 2-76 National Fertilizer Corp. of Development of fertilizer

the Phils. (FERTIPHIL) industry
PD 977 8-il-76 Philippine Fish Marketing Development of fishing

Authority industry
PD 538 8-13-74 PHIVIDEC Industrial Authority For purposes of the Act
RA 6395 9-10-71 ,National Power Corporation : For purposes of the Act
RA 6234 6-19-71 , Metropolitan Waterworks and Waterworks and Sewerage

Sewerage Authority (MWSS)
RA 4850 7-18-66 Laguna Lake Development Development of Laguna.

Authority Lake area
RA 4690 6-18-66 Bicol Development Company Agro-Industrial Development
RA 4156 6-20-64 Philippine National Railways For purposes of the Act

13Visayan Refining Co. v. Camus, 40 Phil. 560 (1919).
14 Republic v. Juan, G.R. No. 24740, July 30, 1979, 92 SCRA 26, 40: (1979).
Is Examples are: Construction and Development Corporation of the Philippines

(CDCP) under Pres. Decree No. 1113 (1977); MERALCO, PLDT, etc..under Act
No. 667 (1903). ,.

16 Tenorio v. Manila Railroad Co. 22 Phil. 411 (1912).
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It is a rule then, that the grant of power must be express and will
never pass by implication,, unless it arises from a necessity :s6 absolute that
without it, the grant will be- defeated . And when .;the power 'of. eminent
domain is granted, the extent to which-it may be exercised is limited to the
express terms or clear'implication of -the statute in. which the grant is con-
tained.17 Thus, in one case,18 it was ruled that theManila Railrad -Company.
has no power to expropriate land for' the purpose of opening, a rock quarry
because such power is -not one of those specified by 'law, for its exercise of
the right of eminent domain.

IH. POWER OF LOCAL GOVERNMENT TO EXPROPRIATE

The legislature may confer the power of eminent domain to local
governments through statutes which may either be special or general. Because
of this delegated power of eminent domain of local governments, a noted
writer on constitutional law described it as "power of inferior domain" -
for it merely shares in eminent domain. 19 Since local governments have no
inherent power to acquire property through condemnation proceedings, a
statutory grant is necessary. Thus, there is only a' share in the exercise of
eminent domain - an inferior domain, and the power is only. as broad as
the principal authority 'would allow it to be.' Local governments are mere
creatures by the legislature and as such, the latter has absolute control over
municipal property acquired by the local governments in theit public or
governmental capacity and which is devoted to public or governmental use.
The State, through the legislature, at its pleasure, may modify' 6 r withdraw
from the local governments the power of eminent domain and the power
to hold and manage its public property. However, this power of control
over the local governments is subject to the Constitution and by the nature
of the rights and powers exercised by the local governments.2 °

The Revised Administrative Code of 191721 enumerates the purposes
for which the local governments may exercise the power of expropriation.
The regular provinces are only authorized to expropriate private lands for
the use in and construction of: ferries, levees, wharves or piers; for the use
in'and construction of public buildings; the construction and extension of
roads, streets, sidewalks, bridges, including school-houses, and the making
of necessary improvements in connection therewith; the establishment of
parks, playgrounds, plazas, market places, artesian wells or systems for the
supply of water; and the establishment of cemeteries, crematories, drainage

173 MORAN, COMMENTS ON THE RULES OF COURT 242 (1980 ed.)
18 Manila Railroad Co. v. Hacienda Benito Inc., 37 O.G. 1957 as cited in MORAN,

supra, at 245.
19 1 BERNAS, CoNSTrrtroNAL RIGHTS AND Dtmns 54 (1974).
20MARItN, PUBLIC CORPORATIONs 28-30 (1977).
21 This was supposedly repealed by 'the Revised' Administrative Code of 1978,

Presidential Decree No. 1578. However, the effectivity of the latter is suspended-
copies are not yet out for publication and distribution, and it is still subject to revisions
and amendments.

560 [VOL. 56



POWER 'O1 EMINENT DOMAIN

systems,'d.spools br sewerage 'ystems2 The provihcial boards (Sangguni-
ang Pablalawigan) canf bnly- exercise '6s power with the approvai of the
Department Head (now, the Minister of Local G ' ments and tommuiiity
Development), by virtue of the supervision by the President over the local
governments. 2 3

Likewise, tbe: municipalities are authorized to exercise the power of
eminent domain -for. any .of the -following purposes: the construction -or
extension of ,roads, streets, sidewalks, bridges, ferries,, levees, wharves. or
piers; the constiuctiom n of. buildings includ'ng schoolhouses, and the making

of. improvements, on .parks, playgrounds, ..plazas,, market places,, artesian
wells, or system for the suppy .of water; .and the establishment of.cemeteries,

-crematories, drainage systems, cesspools, .or sewage systems.U Again, the
municipal councils (Sangguniang Bayan), may only exercise this power with
the approval of the Minister of Local Governments and Community Dc-
,elopment.'.

* Similarly, the cities are empowe~ed to expropriate lands to be devoted
for public use and -upon payments .of just compensation. This -authority is
provided for in their respective .city.charters:26 The. Sa.ngguniang Panglunsod,
like .the provinces.and municipalities,, ,and .subject to.,the approva of the
Minister of Local Governments- and Community.Development, is authorized
to acquire, take, condemn, or approppate land and property that is needed
for actual construction in connection -with any capital project, or improve-
ment, like roads, streets, bridges, ferries, piers, )yharyes, levees, school-
houses,, market places, cemeteries, playgrounds, plazas, etc. This power is
common to: a Saiggiiniang Paiightn'. 2 .

The barangays28 may likewise -exercise the. power of eminent domain
for the purpose of -constructing -,and/or maintaining, within. its- boundaries
the following public works: barrio roads, bridges, viaducts, sidewalks, play-
grounds and parks, schoolbuildings', watersupply, drainag6, irigation, sewer-
age and public toilet facilities. 29 The exercise of this power is 'subject to
the approval of the .Sangguniang Bayan or the. Sangguniang Panglungsod,
as the case maybe.30 This is iff accordance'with the 'c6n'stitutional -provision

22 Rnv, ADM. CODE, sec. 2106 (f).
23 Ibid. ",:'
24 Ibid., sec. 2245.
25Ibid.' ' . ' . . . :,. .
26 See, for instance, the city chiarters'of: City'of Manila, 'Rep. Act No. 409 (1949),

sec. 100; City of'Bacolod;'Com. Act No. 326 (1938), sec. 67; City of Iloilo, Corn.
Act No. 57 (1936); City of Davao, Com. Act No:'51 (1936).27 See, PATRucio, NOTES ON PunLuc CoRPoRATnoNS 436-442 (1977).

28 The term "bar'io" was changed to "barangay" by.Pres.'Decree No. 557 (1973),
sec. 1. . . ...

29 Rep. Act No. 3590, sec. 13 (1963), (Rekised "Bario -Charter' as -amended).
30Special laws have likewise been enacted empowering local -governments to

expropriate lands. Republic Act No. 267, as amended by Republic Act No.'498, 'a.uthor-
ized cities and municipalities ind provinces to purchase and/or expropriate 'homesites
and landed estates to be subdivided and resold at cost. Republic Act-No. 1165, authorized

10813
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that, "... cities and municipalities with respect, to component baios, shall
ensure that the acts of their component units are Within the sope of their
assigned powers and functions... ,31

IV. PROCEDURE IN EXPROPRIATION

Expropriation is the manifestation of the right of eminent domain.
It is a process by which all executive agencies, the local governments and
public utilities empowered with the exercise of the 'right of eminent domain,
take or condemn private property. 'Expropriation proceeding is a mode of
land delivery- where the courts intervene to settle rights of the parties.
This is because, expropriation lies only when there is an opposition of the
owner to the sale or by the lack of any'agreement as to the price of the
property subject to expropriation. The procedure in the expropriation pro--
ceeding is provided for in Rule 67 of the Revised Rules of Court.

Briefly, it is commenced by the filing of a complaint which shall include:
1) the right and purpose of condemnation, 2) the description of real or
personal property sought to be condemned, and, 3) the defendants or persons
owning or claiming to own, or occupying any part or interest in the property
sought to be condemned, showing if practicable, the interest of each de-
fendant separately. In case the title to any property sought to be condemned
appears to be in the Republic of the Philippines but occupied by private
individuals, or if the title is obscure or doubtful so that the plaintiff cannot
with accuracy or certainty specify the real owners, averment to that effect
must be stated in the complaint. 32

If in case a known owner is not joined as defendant, he is entitled to
intervene in the proceeding. If the defendant is not served with a process,
and the proceeding is already closed before he knew of the condemnation,
hle may maintain an independent action for damages.33

Section 2 of the Rule has been amended and modified by various laws.
It now reads as follows:

Upon the filing of the petition for expropriation and deposit in the
Philippine National Bank at its main office or any of its branches of an
amount equivalent to 10% of the amount of compensation... the Govern-

the City of Manila to issue bonds for the payment of real estate expropriated or bought
for the widening of all streets in Intramuros. Republic Act No. 3413, authorized the
acquisition either through expropriation proceedings or purchase of certain lots in the
Municipality of Biliran, Province of Leyte. Also, Republic- Act No. 2000, known as the
"Limited Access Highway Act", empowered the local governments for the acquisition
of public property and property rights for limited access of facilities and service roads.
The Local Autonomy Act (Republic Act No. 2264), authorized provinces, cities and
municipalities to take and appropriate lands for public work purposes. Lastly, Act
No. 667, empowered municipalities to grant franchise for an electric street railway,
electric light and power or telephone lines.

31 CoNsr., art. XI, sec. 4, par. (1).
32 RULES OF COURT, Rule 67, Sec. 1.
33 Tenorio v. Manila Railroad Co., 22 Phil. 411 (1912), cited in 3 MowAm,

op. cit., note 17 at 246.
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ment or UIs authorized instrumeitality, 'ag6ncy; orl'"entity' shalI -be intfit
to immedidte. possession, control, and.dispositioi -of-th&. real. propirt ahd.,
the improvements thereon, including the pbweg. of demolitior. if necessary,
notwithstanding thependency of the .issues before,,the .courts.,. ,,

Ile' 'aintiff, particulary the govern~ien, i w * i 0w ititled to iinme'diate
possession of the property subject to condemnation, includihg 'the- poer -of
demolition ,upon -filing of the,,petition" and, deposit with the PNB of-.10%
of the amount of compensation. The idepositserve, the-, double purpose .o
pre-payment if the propeity, is finally expropriated, and an -indemnity to
damages. if the proceeding, is dismissed., 5 I

Each defendant within the time' specified 'in the summons and in lieu
of an answer, shall present in a single motion to dismiss or for other apprq-
priate relief, all his objections and defenses to te' fight of the plaintiff to
take his property. A copy of the motion',shall be' served on-.tI plaintiff's
attorney of recori and filed' with the- court With the proof -of service. 6

If the motion is overruled or when a party fails to defend, the :court-ma3(
enter an order of condemnation declaring that the plaintiff has a lawful right
to take the property for the public use or purpose desc ibed in the complaint,
upon payment of just compensation to be determlned as of the' date of filing
the complaint. After the entiy bf the 6rdet, no objection to -th exercise of
the right of condemnation shall be filed or heard and the plaintiff is not
permitted to dismiss or discontinue,,te proceeding ,exceptog the terms which
the court may fix.3 - .

Section 5 4f 'the Rule states 't6'a' upon the- entry of 'theorder 'of
condemnation, the court shall appoint not iiore a than three cpmpetent and
disinterested persons to act as commissioners. These 'commission'ers 'Would
ascertain and report to the court the just compensation. Tle order of
appointment shall contain the designation of the time and' place of the'
first session of the hearing to be held by the commissioners. The order
sball also specify' the time within which the commissioner's report is to
be filed with the court. We submiit, h6wever, tfiat-'this section -has, been
repealed by Section 1 of Presid&nfial ' 'Deree 146.o 15-33 prmulgated on
June 11, 1978. Section 1 of the Decree states that:

In determining just compensation for private property acquired through
eminent domain proceedings, the compensation o be paid, shall not exceed

r the vljue deqlared by .theowner.or administrator or anyone having ;Iegal
interest in the property or determined, by the assessor, pursuant to the Real
Property Tax Code, whichever value is Tower, prior to the recommendation
or decision -of the appropriate Government office to acquire the 'property. -

(underscoring supplied).

34pres. Decree No. 1533 (1978), sec."2. '
35Visayan Refining Co. v. Camus, 40 Phil. AS0 (1919),.cited in. XMoR,'supra,
36 Rui.as OF COURT, Rule, 67, ,Sec. 3..', . .. ' 2 " '
37 RULEs OF COURT, Rule 67, Sec: 4. ''''
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Although there is no express repeal of Section 5 of the Rule, it can be
inferred under Section 3. of the Decree which reads that, "... orders or
rules and regulations which are inconsistent herewith are hereby repealed,
amended or modified accordingly." As the law has already fixed and deter-
mined what just compensation is, there is no longer any. sense for the
appointment of commissioners.

Costs, except those of rival, -claimants litigating their claims, shall be
paid by the plaintiff, unless an appeal is taken by the owner ,and the judg-
ment is affirmed, in which case the 'costs of the appeal shall be paid by the
owner.38 The plaintiff, being the party who instituted the proceeding for his,
own benefit, should pay the costs, whether he loses or wins.

V. REQUISITES OF A VALID EXPROPRIATION

A valid exercise of the power to expropriate presupposes t he fulfillment
of certain conditions imposed by the Constitution. Thus, the following must
be present:

1. The existence of public use for the taking.'
2. The payment'of just compensatio!n.
3. The observance of due process in the taking.39

It is said that this power is so extensive in scope that it is not subject
to any other restraint beyond the above-mentioned limitations.4o The third
condition of due process however, is deemed to have been complied with
if the taking of property by the authprity of a state is for public use and
there is payment of just compensation, although there is a drastic interference
with private rights of property.4.1 Once ihe necessity for public use has been
established and just compensation is paid for the taking of property, the
landowner is considered to have been afforded of 'all the protection that
he can claim under the law.42

There are two pivotal points, therefore, that have to be considered in
testing the validity of expropriation -the concept of public use and that
of just compensation. A detailed discussion of these two concepts is in order.

A. PUBLIC USE

1. Nature of Public Use

Public use is said to be the universal test of a valid exercise of the
right of eminent domain. There are however, two views expessed on the
meaning of the term public use. One view is that, the term' conveys the idea

38SRuLS OF COURT, Rule 67, Sec. 12.
39 Republic v. Juan, G.R. No. 24740, July 20, 1979, 92 SCRA 26 (1979).
40 Ibid.
41 Slattery Co. v. U.S., 231 F. 2d. 37 (1956).42 Visayan Refining Co. v. Camus, 40 Phil. 550 (1919).
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of utility 'and. soit is, not the equivalent of mere "public enjoyment", or
"public. puwoses", or- "for the public". The. second view, is that public use
does, not necessarily mean material or practical utility. The latter .view
covers a wider scope in that it is sufficient that the *public may. have any
kind of use for the prQperty taken.43

It is submitted that the second view finds greater application within the
present legal context. The term public use has assumed broader meanings,
as new and ever increasig needs arise, necessitatiiig the utilization of more
properties ,for public use. Public use, 'therefore, 'is"no longer confined to
mean utility or use by' th public. This 'narrow meaning has been rejected
in favor of a wider concept which ificludes iiy 'use that' is of utility, advan-
tage 'or 'productivity for'tlhe public generally. It then becomes equivalent to
"public welfare" in police power.44 It was suggested that whatever maybe
beneficially employed for the general welfare 'satisfies the requirement of
public use.45 Thus, in one case,46 the 'Supreme Court, qtioting American
sources sid tlat: ' ... '

.,A historical search discloses the meaning of the term "public use"
to be one of constant growth. As society advance, its demands upon the
individual increase and each demand is a.'new use to which the resources
of the individual maybe devoted ... for whatever is beneficially employed
for the community is a public use.

'2. -Coverage and Scope ' " ,

No less than the Constitution provides'some determinants of public
use. As it has be'en mentioned, Article XIV, Section 13, provides for the
expropriation of lands to be subdivided into'tinhall'lois for resale at cost to
deserving citizens. Moreover, Article XIV, Section' 6, allows the transfer: to
public ownership of utilities and other private enterprises in the interest of
national welfare or defense. Laws have, been enacted and amended defining
what is public use. One such law defining public' use has been expanded
to include "socialized 'housing". 47 The Administrative Code, on the other

43 SINCO, op. cit., note 5 at 607.
4B1AS, THE 1973 PHILIPPINE CONSTITUTION ;REvmWER-PmiMER 30 (1975).4 5

FERNANDO, op. cit., supra, note 8 at 519.46 Sena v. Manila Railroad Co., 42 Phil. 102, 165 (1921).
47 Presidential Decree No. 1224, asamended by.. Presidential -Decree No. 1259.

The concept of socialized housing is said to be sweeping in scope. As defined in the
law, it shall include among others:

a) the construction and/or improvement of dwellng for the middle and lower
income groups of the society, including the construction of the supporting infrastruc-
ture and other facilities; ..

b) slum clearance, relocation and resettlement of squatters and slum dwellers as
Well as the provision of related facilities and services;

c) slum improvement which consists basically, of allocating homelots to the
dwellers in the area or property involved, re-arrangement and realignment of existing
houses and other dwelling structures and the construction and provision of- basic
community facilities and services, where there are none, such as roads, footpaths,
drainage, sewerage, water and power systems, schools, barangay centers, community
centers, schools, clinics, open spaces, parks, playgrounds,. and other recreational facili-ties;
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hand, allows expropriation for the purpose of constructing roads, bridgeS,
school houses, plazas, cemeteries, artesian wells ,crematories,.sidewalks,
ferries, levees, wharves, drainage systems, sewerage systems, playgrounds
and public buildings.48  

I

The exercise of the power of eminent domain has been held to be for
public use in the following cases:

1. for the purpose of constructing airports and landing fields.49

2. for the construction of markets.5 0

3. for terminal facilities for the Manila Railroad Company.51

4. for roads out of Church property.5 2

5. for additional office, storage and garage spaces ajoining a provincial
capitol building.53

6. a site for a regional agricultural school.54

7. expansion and beautifkcation of parks. 55

8. the establishment of irrigation system for the improvement of a
large number of areas of arid and worthless land.56

9. slum clearance and erection of houses for low-income families. 57

In all these cases, it was satisfactorily shown that there was a necessity
for the taking and that this necessity is of a public character. For expro-
priation to be valid, there must be a genuine and existing need, such need
relating to public or common interests, and the private property to be taken
must satisfy or meet that need.58 But the required necessity does not mean
an absolute but only a reasonable or practical necessity such as would
combine the greatest benefit to the public with the least inconvenience and
expense to the condemning party and property owner consistent with such
benefit.5 9

3. Properties subject to expropriation

The scope of the power of eminent domain is like the scope of legis-
lative power itself -plenary. It is as broad as the scope of police power

d) the provision of economic opportunities, including the development of com-
mercial and industrial estates and such other facilities to enhance total community
growth;

e) Such other activities undertaken in pursuance of the objectivei to provide and
maintain housing for the greatest number of people under Presidential Decree No. 757.

48REv. ADM. CODE, sec. 2245.
4 9 Visayan Refining Co. v. Camus, 40 Phil. 550 (1919).
50Municipality of Albay v. Benito, 43 Phil. 576 (1922).
51 Manila Railroad Co. v. Mitchel, 50 Phil. 832 (1923).
52Provincial Government of Pampanga v. Archbishop of Manila, 57 Phil. 1014

(1933).
53 Ilocos Norte v. Cia. General de Tabacos de Filipinas, 98 Phil. 831 (1956).
54Republic v. Juan, G.R. No. 24740, July 20, 1979, 92 SCRA 26 (1979).
55Arce v. Genato, G.R. No. 40587, Feb. 27, 1976, 69 SCRA 544 (1976).
56Fallbrook Irrigation District v. Bradley, 164 U.S. 112 (1896).
57 Murray v. La Guardia, 52 N. E. 2d. 8844, as cited in 29 CIS 850.
58 2 FERNANDEZ & SisoN, PHILIPPINE POLITICAL LAW 765 (1975).
59 City of Manila v. Arellano Law Colleges, 85 Phil. 663 (1950).
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itself.60 , -It can thus, reach: every form. of propet. -which the :State Jnight
need for pubic use, Thus, practically all kins .ofprivate:propety4.;tangUle,
or intangible, maybe :take n in the exercise of -the.powex qf omipent 1domaini
Real and personal.,property,.:except money-. and rights in ,aef~ol;kwhich rai
only be available when, made to, produce .money, is. sbctto jiti? )Tlm
Constitution itself provides for the expropriation not only of, lands for sub-
division into small lots but also of utifiies ai.d private entrp ejjn the
interest of national w leae and defense. ., , .... .,,

4. The land-se test for determining"public'u'se , .

With regard to expropriation of land for the puirposd. f 'iisinbution,
the Court has devised a'test by which to 'deteimiie ,publicuse. ,Thus, not
every land, however, regardless of its size, pr. j9pctign, ,.m?.y1b,,J;.hpibject
of a valid expropriation. In Guido v. Rural Progress Administration2 the
Court, interpreting the constitutional -provision allowing the exdnt&rb ation
of lands for 'resale t6 deserving citizeris,63 ruled, that it s'tliat1fec&bf'19Wid
which because of its size, a large number of "people' is' b'ndfit d dn""d'
extent of social :and economic refor"ms secured by the- condena t6riWdhi
clothes the expropriation with public interest' and publicise, 'n er this
principle therefore, the government may expropriate ol lande sat

with an eitensive area, specially those embracing tOe whcile or.. lge art

of a town or city. ..

The facts of the Guido case are' simple. Defendant Riral: *6gress'
Administration was the government agency- in-charge 'of' iniplementiihgi-the
law" empowering the President to acquire private lands through expropriM
tion to subdivide the same into homelots or small farms for 'esale. The
land sought to be expropriated has a combined area of 22,655 square meters.
The question that confronted the Court revolved on what lahdA did"Arti&l
XIII, Section 4'of the 1935 Constitution have in view. Granitihgthe land-
owner's petition seeking to prohibit the defendant from expropriating his
land, the Court adhered to the following standard:

. 'The condenination of a small property in behalf of 10, '20, or 50
persons and their families does not inure to' the benefit of the public of" d
degree stifficient to give the use a public character. The expropriation
proceedings 'at bar have been instituted for the economic relief of a few
families devoid of any consideration of public health, public peace "and
order or other public advantage. What is proposed to be done is to take
plaintiff's property, which for all we know, she acquired by sweat and
sacrifice for her and her family's security, and sell it at cost t6 a few
lessees who refuse to pay the stipulated rent or leave the premises. 65 .

60 BERNAs, op. cit., supra, note 44 at 28.
61 COOLEY, CONSTrrtUnONAL LI MT TON 756-759 as cited in SiNco, op.' cit., note 5

at 606.
6284 Phil. 847 (1949).
63 CONST. (1935), art. XIII, sec. 4; CONST. art. XIV, sec. 13.
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.. The Court, in effect, established a land-size -test as determinant of
public use. A valid expropriation should, therefore, encompass large estates,
trusts in perpetuity or land that embraces a whole town or city, in order
that the taking be clothed 'with a public character. In illuminating its point,
the Court, speaking through Justice Tuazon, explained that:

In a broad sense, expropriation of large estates, trust in perpetuity,
anl land that embraces a whole town or a large section of a town or city,
bears direct relation to the public welfare. The size- of the land expro-
priated, the large number of people benefited, and the extent of social and
economic reform secured by the condemnation, clothes the expropriation
with public interest and public use. The expropriation in such cases tends
to abolish economic slavery, feudalistic practices, endless conflicts between
landlords and tenants and other evils inimical to community prosperity
and contentment and public peace and order.66

The land size test established in the Guido case established a strong
precedent and it was. afrmed in subsequent cases.. In, Commonwealth v.
Bora,67 a case that immediately followed Guido, the complaint for expro-
priation was dismissed because the parcel of land involved therein contained
a small area of 1,565 square meters. Expropriation was again rendered
invalid'in City of Manila v. Arellano Law School,68 where the parcel of land
involved comprised an area of 7,270 square meters. The same thing hap-
pened in Lee Tay and Chay, Inc. v. Choco,69 where the parcel of land
comprehended an area of 900 square meters. In these cases, the Supreme
Court held that the parcels of land involved therein could not be expro-
priated for resale to their occupants because the same do not come within the
purview of the constitutional provision which authorizes the "expropriation
of lands to be subdivided into small lots and conveyed at cost to individuals".
Again, in Urban Estates, Inc. v. Montesa,70 the Guido doctrine was strongly
affirmed and amplified in the following manner:

In brief, the Constitution contemplates large scale purchase or con-
demnation of lands with a view to agrarian reforms and the alleviation
of'acute housing shortage. There are vast social problems which the nation
is vitally concerned and the solution of which redound to the common weal.
Condemnation of private lands in a makeshift or piecemeal fashion, random
taking of a small lot, here and a small lot there to accommodate a few
tenants or squatters is a different thing.... The first sacrifices the rights
and interest of one or a few for the good of all; the second is a deprivation
of a citizen of his property for the convenience of another citizen or a
few other citizens without perceptible benefits to the public. The first
carries the connotation of public use; the last follows along the lines of
the faith and ideology alien to the institution of property and the economic

64 Com. Act No. 539, sees. I and 2 (1940).65 Guido v. Rural Progress Administration, supra, at 854.
66 Ibid., at 853.
67 85 Phil. 663 (1949).
68 85 Phil. 553 (1949).
69 87 Phil. 815 (1950).
7088 Phil. 348 (1951).

[VeOL. 56



POWilkR OP EiMIN-T OiMA1,

and social systems -conscrated in thei Constitution and ermbriced by "'he
great: majority. of the Filipino pebple:71.

The ruling in Guido and the cases that came after it,72 all denote that
expropriatibn of land, in order thdir itbe -imbued with public use, must
involve the expropriation of large and -iiien'g estates or those embracing
a whole towi or city. The- question, then,Versists" on whether an .expropnri-a
tion ofa small piece of land will qualify' '-a'taking"of'proper'ty for public
use. " " J

An afrmative answer was given in Rural Progress Administration v.
Reyes. 3 In this case, the land ivolved was a 2-hectare ot,1aU of which
more than half were fishponds. The lot, forming a part of a, bigger area
occupied from time immemorial, by"vano.s idwdals, was expro ate
in fayq; of four families. The thrust of the'decision penned by Justice Pablo
did not adhere to the land size norm set by Guido. it is true that the small
lot was considered by the Court to be ,a .part of a bigger area of ffiai land;
the emphasis was. on the aspect of social amelioration and not on the size
of the land.

The Reyes decision, though, was overruled in. the. case of Republic v,
Bayloss.74 The 'Court was categorical in. abandoning the Reyes decision
and in reaffirming the Guido ruling.75 Rejecting the expropriation of several
smaller lots belonging to various owners, the -court ruted that, "Section- 4;
Article XIII of the Constitution 76 had reference only to large estates, trusts
in perpetuity and lands that embrace a whole town or a. large- portion' of
a town or city.77 Having been established, it is now a well-settled' rule that
expropriation is not justified when the property is '-not'a land6d. estaie.78

The. prevailing doctrine, however, is susceptible of eliciting views to
the contrary. For instance, an opinion?.7 was. advanced which, says that under
the New .Constitution, the controlling,-'factor is .not the size. of. .the lend
involved -but rather whether the expropriation is intended .to "equitably
diffuse property ownership", in accordance with -Article. II,,,Section 6, or to
"implene~nt ax agarian reform program aimed -At embracingthe tenant-from
the bondag 'of'the soil", in accordance With Article XIV, Section 12..This

- ''I - ' - - -. . ... .

71 Ibid., at 352. . , . .. ... ,,
72 Aside from those mentioned above, these will also includ the following cases'

Rural Progress Administration v. Reyes, 87 -Phil. 176 (1950); Patdgilinan v. Pefia, 89
Phil. 122 (1951); Republic v, Sanora, 89 PM. 483 1951). •,

7 73
Summarized in 93-Phil.' 1116 (1953). '' ' -. '-----

73a 2,000 square meters.
'7496 Phil. 461 (1955). - , . .. . .
7S584 Phil. 847 (1949). .)"
76 Now Article XIV, Section 13 of the 1973 Constitution.
77Republic v. Baylosis, supra, at 479. 2! ,.- - !
78 Province of Bulacan v. Vda. de Chliwai, G.R, No. -16927, May 31, 1961, 2 SCRA

594 (1961).
79BERNAS, THE 1973 CONsTITUTION, 30 (1974). .:---
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view finds support in the fact that the Agrarian Reform Programso estab-
lished under Presidential Decree No. 27 covers landholdings of over 7
hectares.8Oa

A land area slightly in excess. of 7 hectares does not qualify as a
"landed estate" or one, "embracing p whole town or city or a large portion
f9f- the town. or city" but,by statute, it becomes a subject of legislative

expropriation. The conrern, ,erefore, is not so much as the bigness of the
area sought to be expropriated but rather, the desire to emancipate the
tenant from the bondage of the soil.

The authoritative view of justice J.B.L. Reyes in his dissenting opinion
in the case of .Republic v. Baylosis equally lends support to this proposi-
tion. He believed that, "The propriety of exercising the power of eminent
domain under Art. XIII, Sec .4 of our Constitution can not be determined
on a purely quantitative or area basis. Not only does the constitutional
provision speak of lands, instead of landed estates but I see no cogent
reason why the government, in its quest for social justice and peace, should
exclusively devote attention to conflicts of large proportions invoking a
considerable number of individuals, and eschew small controveries and wait
until they grow into a major problem before taking remedial action."81

With due respect to the Supreme Court ruling, to interpret "lands"
in the constitutional provision to mean "landed estates" constitutes a mis-
reading of the provision. For clearly, the oppression and injustice spawned
by the landlord-tenant relationship that are sought to be solved, have
occurred not only in the big landed estates but likewise, in land areas which
may not qualify as such. Chief Justice Fernando's discussion in J. M. Tuason
and Co., Inc. v. The Land Tenure Administration8 is in point. He noted
that the Guido case made reference to the speech of Delegate Miguel
Cuaderno before the 1935 Constitutional Convention, which says that,
".... we must not fail to prohibit the ownership of large estates, to make
it the duty of the government to break up existing large estates, and to
provide for their acquisition by purchase or through expropriation and sale
to their occupants.... ',83 In a subsequent speech, Delegate Cuaderno went
on to say that "one of the best provisions that this draft of the Constitution
contains is this provision that will prevent the repetition of the history of
misery, of trials and tribulations of the poor tenants throughout the length
and breadth of the Philippine Islands."' 4

Analyzing the speech in a different light, the Chief Justice remarked
that "This is not to say that such an appeal to history as disclosed by what

8OThis would be dealt with as a special form of expropriation in the subsequent
pages, in Chapter VI.

Woa See LOI No. 227 (1974).
81 96 Phil. 461, 505 (1955). Emphasis added.
82G.R. No. 21064, February 18, 1970. 31 SCRA 413 (1970).
83 Ibid., at 424.
84 Ibid., at 424-425.

[VOL. 56



1981] POWEk 6F EMINRENT Di6kAli 571

could be actepted as the pronouncement that did ifuence-the delegate td
vote for such a grant of power could be utilized to iestrict the sc6pe thereof,
considering the language to be employed. For wiat could be expropn'ted
are 'land?, not 'landed estate'. 85 "

In rejecting expropriation in the Guido,..ase, the Court laid the bdsis
that: "Evincing much concern for the. protection of property,, the Constitu-
tien distinctly recognizes the preferred position which real estate hp occupied.
in law for the ages... The ,promotion of ,social justice ordained by the
Constitution does not supply paramount basis for untrammelled. expropria-
tion of private lands..." Thisi along with several cases that toed the Guid6.
line, notably the case of City of Manila v. Arellano Law Colleges,6 .is

related to the antiquarian view of Blackstone with its sanctification of the
tight to one's estate.87 But no less than 'the Chief Justice again has pro-
nounced that the absolutist concept of property characterized by this ieW
is obsolete insofar as Philippine constitutional law, is concerned. Thus, in
Arce v. Genato,88 the Chief Justice remarked that the well:nigjh dbsolutist
concept of property... cannot "survive the test of the 1935 C6nstitution
with its mandates on social justice and protection, to labor. What is more,
the present Constitution pays less heed to the claims of .property-and
rightly so, after stating that the State. shall regulate ihe acquisition, owner-
ship, enjoyment and disposition of private property, and equitably diffuse
property ownership and profits."

Such undue stress on property rights, as said in the J.M. Tuason case,'
"failed to take into account the greater awareness exhibited by the framers
of our Constitution of the social forces at work when they drafted the
fundamental law. To be more specific, they, were. concerned with the more
serious problems of inequality of wealth, withits highly divisiye tendency,
resulting in the generous scope accorded the police power and eminent
domain prerogatives of the State, even if the exercise thereof would cover
terrain previously thought of as beyond state control to promote social
justice and the general welfare."8 9 Though adopting a differing opinion to
the Guido case, the case of J.M. Tuason, however, did not make an express
abandonment of the doctrine held in the former but, nevertheless, provided,
the premises by which the doctrine can be made open to attack.

A close adherence to other constitutional provisions, therefore, will
broaden the scope of public use, by which the power of eminent domain
may be justifiably exercised. As these provisions refer to social justice

gS Ibid., at 425. (Emphasis added)
86 See Note 68, supra.
87 As did appear in Blackstone's Commentaries: "So great is the regard of the law

for private property that it will not authorize the least violation of it, even for the
public good, unless there exists a very grave necessity thereof." As cited in Arce v.
Genato, G.R. No. 40587, February 27, 1976, 69 SCRA 549 (1976).

88 See Note 87, at 549.89 See Note 82, at 429-430.
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principles crying out for realization,, the, power to expropriate being one of
the most effective weapons to accomplislh this, must not be unduly restricted
by a quantitative land-size requirement established by Guido. Otherwise,
the government would be largely emasculated in its task of diffusing prop-
erty ownership as the power to expropriate becomes hardly available to it.
If the Guido ruling is to be continuously observed, the' power to expropriate,
as a means to accomplish' the social justice precepts in the Constitution,
becomes highly limited by the fact that: 1) there may be extensive land-
holdings by single owners: although the land holdings may not be all in one
piece, and that 2) there are a few single owner landholdings that embrace
whole towis and cities90 and thus, very few lands can be subject to ex-
propriation.

A reassessment of the 'prevailing doctrine in public use is, therefore,
proper.

B. JUST COMPENSATION

1. The requirement of just compensation

The settled general rule is that private property cannot be taken away
for public use without compensation made or secured.9 It is, moreover,
a settled rule that private property shall not be taken for public use without
just compensation. 92 Thus, a taking without just compensation, even if it be
for public use, would be unconstitutional as a taking without due process
of law.93

The New Civil Code is more elaborate in affording protection to the
landowner, further giving him the right to be restored in his possession.
"No person shall-be deprived of his property except by competent authority
and for public use and always upon payment of a just compensation.
Should this requirement be not first complied with, the courts shall protect
.and in proper case, restore the' owner in possession."'94 The exceptions to
the payment of just compensation, however, are also provided. Thus, "When
any property is condemned or seized by competent authority, the owner
thereof shall not be entitled to compensation unless he can show that such
condemnation or seizure is unjustified."'95 On the other hand, if a thing in
usufruct is to be expropriated for public use, "the owner shall be obliged
either to replace it with another thing of the same value and of similar
conditions, or to pay the usufructuary the legal interest on the amount of
the indemnity for -the whole period of the usufruct. If the owner chooses
the latter alternative, he shall give security for the payment of the interest."9

90BERNAS, CONSTITUTIONAL RIGHTS & DuTES 71 (1974).
91 26 Am. Jur. 2d, Sec. 150, p. 811.
92 CONST., art. IV, sec. 2.
93 26 Am. Jur. 2d, Sec. 150, p. 812.
94 CIVIL CODE, art. 435.
95 CIVIL CODE, art. 436.
96 CIVIL Code, art. 609.
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* It is not necessary -however, that there be an -immediate. and- actual
cash payment, upon the taking.,0 pproperty. A mere, designation...of fun.-
fpr compensation is enough to .meet the requirement, Generally, a statut-
authorizing the, ta g of private property for public.,se.' ,nust make.provisio'n.
for some definite and certain fund out of .wich, compensation shall be paid;
But, it is sufficient if payment: is made a charge on the public treasury ;aid
it is unnecessary that there be a. prior application of the amount required,
if payment is otherwise assured. 97 Hence, a specific form., of. compensatidon
is not required. As the Constitution does not require prior compensation'b ini , e.Wa sr

neither does it''specify that- compensation be in money. What is recuired is
just compensatioh.98 And just compensation is. met "if- a certain and add-
quate remedy is provided by which the owner can obtain compensation:
without any unreasonable delay."' .

2. The Vblatile definition of just compensatioin

Before the meaning of just compensation wa.s made definite by statute;
it was expressed by Philippine jurisprudence merely in terms, of, genera
concepts. As preylously defined, just compensation iscthe just and complete

equivalent of the loss which the owner of the thing expropriated has to,
suffer by reason of the expropriation. 100

In a subsequent case, ihe Supreme Court expressed it as neither more
nor less than the money equivalent" of property.101 The High 'Court later
described just compensation for what the landowner lost - the actual valiue
of his property at :the time it was taken. The word 'just" was regarded a$
meaning just to the individual whose properties was taken and to the publiq
who was to pay for it.102

Thus, just compensation has gradually come to mean "the equivalent
for the value of the property at the time of the taking. Accordingly, the
niarket value 'of the land taken is the just compensation to which the owndr,
of the property is entitled. 103 But it iS deemed prolpr that to this basic
value must be added other factors. Hence, there must be a consideration
of all the facts which made it commercially valuable. Testimonies as to the
real estate transactions in the vicinity are admissible. It must be shown,
though, that the property as' to the use must be of similar character to the
one sought to' be condenmned. 'To the -market value must be added the
consequential damages, if any, minus the consequential benefits.'0 4

97 29 A C.J.S., sec.- 101, p. 413.
98 BEnNAS, op. cit., supra, note 85 at 31.

. 9 9 M.anila Railroad Co.'v. Paredes, 31" Phil. 118,. 134 (1915).....
100 Manila Railroad Co. v. Velasquez,'32 Phil.'281 (1915).
101 Province of Tayabas v. Perez, 66 Phil. 4t67 (1938).
102 Republic v. Lara, 96 Phil. 170, (1954).
103 Feliciano, Land-Use Planning in the Philippines (1980) (Typescript), citing

Republic v..Lara, 96 Phil. 170 (1954); Republic v. Garcellano, 103 Phil. 231 (1958);
Municipal Goveurnnt of Sagay v. Jison, 104 Phil. 1026 (1958); Alfonso v. Pasay City,
106 Phil. 1017 (1960).

104 Ibid., at 35.
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I, Th6 first attempt to mae a statutory description of just compensation
was done' with the passage of Commonwealth Act No. 503 in 1940.

Secti6n 1 of the law provides that the landowner's sworn statement of the

true value of his property, if 'approved by a city or 'provincial assessor
"shall be considered as the value of the property for purposes of real estate

taxatibn, and said statement shall constitute a prima facie evidence of the

real value of the property in expropriation proceedings by the government
ghid its instrumentalities."

A series of Presidential Decrees, however, were promulgated in order

to ,mae a more specific way of determining the exact value of just com-
pensation.

Section 92 of Presidential Decree No. 464,105 provides that "the basis
shall be the market value as declared by the owner or administrator or

anyone having legal interest in the property, or such market value as

deterined by the assessor, whichever is lower." But confusions arose as

to how to determine the just compensation because some' people alleged

that the provision of Presidential Decree No. 464 is merely a basis and
thus, hot conclusive and binding.

Hence, it was later amended by Presidential Decree No. 794,106 which

provides that, "the basis for payment of just compensation in expropriation,
proceedings shall not exceed the market value declared by the owner or

administrator or anyone, having legal interest in the property, or such

market value declared by the owner or the market value as determined by
the assessor whichever is lower."107

This amendment, notwithstanding, several doubts were still expressed
as to the proper valuation to be followed in the determination of just

compensation proceedings. Presidential Decree No. 1224 dated October 21,

1977, was issued further amending Presidential Decree No. 794 as follows:.

In the determination of just compensation for such private lands and im-
provements to be expropriated, the Government shall choose betw~en the

value of the real property and the improvements thereon as declared by

the owner or administrator thereof from time to time or the market value

as maybe determined by the city or provincial assessor, whichever is

lower.108

The amendment contained in this Presidential Decree was not complete.

The question as to the specific period when the market value shall be deter-

mined remained unanswered. The reckoning time for determining the com-

pensation is important because land, like other property, increases or

-decreases in value according to the general economic conditions prevailing

105 Otherwise known as the Real Property Tax Code, issued on June 2, 1974.
106 Promulgated on September 4, 1974.
107Pres. Decree No. 794 (1975), sec. 92.
108 Pres. Decree No. 1224 (1977), sec. 2.
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and for special reasons which are matters of proof.109-Although Rule 67,
Section 4 of the Rules of Court provides that just compensation is to be
determined as of the date of the filing of t e expr6priation proceedings,
some people still insist ihat the value shall be determined at the time of
taking. Thus, Presidential Decree No.-.1254 'was issued on December f",
1977, maintaining the method of valuation in Presidential Decree No. 1224,.
but adding that the value 'shall be determined "at the time of the filing of
the expropriation complaint."

Finally, to establish it uniform basis for determining just compensation
that is to'be paid' by the Government, 'Presidential. Decree No. 1533 was'
promulgated on June 11, 1978, which provides that- ,I

In determining just compensation for private property acquired through
eminent domain proceedings, the compensation to be paid shall not exceed
the value declared by the owner or administrator or anyone Ifaving legal
interest in the property or determined by the assessor, pursuant to the
Real Property Tax Code, whichever value is lower, prior to the recom-
mendation or decision of the 'appropriate Government Oflce to acquire
the property. (Emphasis added).

The amendment was enacted, presumably to prevent the landowner
from overvaluing his property or to prevent collusion between the land-
owner and the assessor which situations may arise when the landowner is
awarb that his property shall be expropriated. Despite this amendment,
problems still exist. A landowner, for instance, contends that the decision
of the government muqst have to be communicated tp him to be effective.110

In an expropriation case in Davao, the City decided to expropriate a certain
piece of property. Thereafter, the landowner asked the City Assessor to
appraise his property from P1.2 m" '1ion to P10 million. The City Assessor
reappraised the property at P8 million. It was only after that time when
the decision to expropriate was communicated to the owner. The lower
court's decision is that, the time when the communication was made should
be controlling."' 1

At any rate, the recent laws that have been passed serve to define a
more definite value for payment, unlike the loose and general standards
established by jukisprudence, which left a wide room for personal inter-
pretation.

3. When taking is prior to the payment of compensation.

If the taking precedes the payment of compensation, the owner is
entitled to such addition which will compensate, for delay or which will,

109 Provincial Government of Rizal v. Caro de Araullo, 58 Phil. 308 (1933).
110 Guprr, A STUDY ON LAND DELIVERY 179 (1980).
11 National Housing Authority (NHA) v. Insular Development Co. Inc., CFI

(Davao) Civil Case No. 1191. This case has already ended in a compromise, as cited
by Guir, supra, at 179.
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produce the full, equivalent of the value of the .proqrty paid contempo-
raneously 'rith -1id takig.' Li Republic v. Juian',1i2 th6 iandoviier-a~pellants
urged that because the value of the peso at the time of the takdng of their
lots by the Government in 1963 and 'the value of the peso in 1979, when
the just compensation to be awarded t6 appellants is to be paid are no
longer the same, this factor should be considered in the detern'ination of
the final award to be given. The court, though admitting that the value of
the peso in 1963 and in 1979 are different, ruled that it was not justified
in considering this factor nor in doubling the original amount. It said that
such contingency is already well taken care of "by the interest to be awarded
to appellants. The interest awarded is therefore deemed part of the just
compensation to be paid to the owner.

VI. SPECIAL FORMs OF EXPROPRIATION

A. Expropriation Under Presidential Decree No. 27

Presidential Decree No. 27 is a decree emancipating the tenants from
their bondage of tenancy, transfering to them the ownership of the land
they till and providing the instruments and mechanism therefor113 Only
tenanted private agricultural lands primarily devoted to rice and/or corn
are covered by the Decree. 14 Tenant-farmers who are entitled to said land-
transfer are those who actually till the land whether under share crop or
leasehold tenancy. In case the share tenant or lessee employs sub-tenants
or sub-lessees who actually till the land, the latter shall be considered the
tenant-tillers and hence, shall be entitled to own the farmholding. In short,
the determining factor here is actual cultivator or tiller."15 With regard to
the just compensation requirements, the Decree provides that "the value of
the land shall be equivalent to two and one-half (2 ) times the average
harvest of three normal crop years immediately preceding the promulgation
of the Decree... ,116 and "such total cost of the land, including interest at
the rate of six (6) per centum per annum, shall be paid by the tenant in
fifteen (15) years of fifteen (15) equal annual amortizations.""17 It should be
noted however, that it is mandatory that a tenant-farmer be a member
of a farmer's cooperative first before he can avail of the benefits of the said
Decree." 8 This is primarily because in case of default, the amortization due
shall be paid by the farmer's cooperative in which the defaulting farmer is a
member, with the cooperative having a right of recourse against him.119

It is also worth-noting that the payment of such amortizations to the land-
owners are further guaranteed by the Government in the form of shares of

112 G.R. No. 24740, July 20, 1979, 92 SCRA -26 (1979).
113 Promulgated on October 21, 1972.
114 Pres. Decree No. 27 (1972), par. 1.
115 A Primer on Agrarian Reform 9 (1973).
116 Pres. Decree No. 27, par. 4.
117 Pres. Decree No. 27, par. 5.
118 Pres. Decree No. 27, par. 8.
119 Pres. Decree No. 27, par. 6.
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tock in. government.-owned and government-controlled corporations.110 The
land value can furthermore be exchanged for stocks in private corporations
where the government has' holdings.121  : -.. . .

The procedure. for the actual acquisition of the certificate of land
transfer until the final issuance of the emapcipation patent can be outlined,
thus:

I. Identifying tenant-farmers' and their landowners by:
a. Farm management technicians conduct barrio assemblies
b. HoUseLto-house iehsus by enumerators.

.I Gathering of production data:
a. Enumerators undertake- production survey on rice and corn based

on the -harvests for, the last three- normal crop years.

." III. Sketching of fille's farni tb determine the area cultivated:

a.,Bureau of L.in'surveyors make sketches on the boundaries'of
each farmlot in the presence of tenant-tiller, landowner, and
Ministry of Agrarian Ref0rm (MAR) field technician.

IV. A Land Transfer Certificate, filed by the MAR and recorded with
the Land Registration Commission, is issued to the tenant-farmer
only: .

a. When landowner does not elect to retain the area cultivated if
given the option to retain seven (7) hectares.

b. When all steps involved in the: transfer of ownership .have been
undertaken- such as identification of the tenant-farmer,. establish-
ment of the average production based on the past normal crop
years prior to Presidential Decree No. 27, parcellary mapping
and sketching establishment of land value.

V. Land valuation is determined by:
a. Finalizing the report on production survey of. land categories by

municipality.

VI. Determining areas to be retained by landowner depends on:

a. The Rules and Regulations Implementing 'Presidential Decree
No. 27.

VII. Preparing documents needed in the issuance of certificate of title
a. When the land titled by the tenant-farmer is not within the area

retained by the landowner.

VIII. Land Title is prepared and issued by the Land Registration Com-
mission if:

120 Pres. Decree No. 27, par. 7.
121 See Pres. Decree No. 251 (1973).
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a. Tenant-farmer is a full-fledged member of a duly recognized
farmer's cooperative.

b. Upon payment in full of the cost of'the land.m

It can be gleaned from the foregoing that private estates are expro-
priated not by the usual method of condemnation laid down in the Rules
of Court. 123 Instead, the ownership of the land is transferred to the tenant-
farmer of private agricultural land primarily devoted to rice and corn, by
virtue of a legislative enactment.124 It is clear .that with the fulfillment of
certain obligations imposed by the Presidential Decree upon the tenant-
farmers, they will then be given emancipation patents or grants which,
when filed with the Registry of Deeds, shall constitute conclusive authority
for the issuance of Torrens Titles in their names without need of the usual
formality of a judicial application, publication, and hearing.125 This deserves
close scrutiny because expropriation or condemnation is the procedure or
action for carrying out the right of eminent domain which is the right of
the State to acquire private property for public use upon payment of just
compensation. 26 It is settled that the right of eminent domain can be
exercised only by the filing of a complaint which shall state with certainty
the right and purpose of condemnation, describe the real and personal
property sought to be condemned, and join as defendants all persons owning
or claiming to own, or occupying any part thereof or interest therein,
showing, so far as practicable, the interest of each defendant separately.1 27

It must be recalled that any taking of private property through the exercise
of the right of eminent domain by the State should satisfy both the pro-
cedural and substantive requirements of due process of law.124 And in this
regard, Rule 67 on Eminent Domain, specifically provides for the procedure
necessary to satisfy the requirements of due process of law.129 Failure to
follow this procedure laid down by law at the least, casts a suspicion of
irregularity and taints it with nullity. But this is not all, for under the said
Decree, not only is the procedure in Rule 67 of the Rules of Court not
followed, but landowners deprived of their lands will have the burden of
proving that they do not fall under the coverage of said Decree; they have
to content themselves with the modes of payment"30 predetermined by the
State without their participation; and the administering arm of the govern-
ment cannot truly be said to be impartial vis-a-vis the tenant-farmers and
the landowners as they are duty-bound to implement the Decree at all cost.

I22 From Tenant-Farmer to Owner-Cultivator, Information Material from DAR,
Sept. 10, 1973.

123 RuLEs OF COURT, Rule 67.
124 Pres. Decree No. 27, Preamble.
125 PERA, LAD TITLEs AND DEEDs 437 (1978); Pres. Decree No. 266 (1973).
126 CONST., art. IV, sec. 2.
127 RULES OF COURT, Rule 67, Sec. 1.
128 CONST., art. IV, sec. 1.
129 REGALADO, REMEDIAL LAW COMPENDIUM 363 (1980).
13o Pres. Decree No. 251 (1973).
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Indeed, expropriation.by legislation and its implementation by the executive
,partme.t, 131 is a new concept definitely foreign to expropriation through
he normal judicial processes. The .rationale for the Decree1 32 maybe laud-
ble but it is elementary that the ;end- does not justify the -means. Just on

the score, of having, an impartial tribuna, to weigh the interests. of the
government, and 'the tenant-farmers and the landowners, this niethod of
expropriation by legislation becomes questionable if not objectionable. Just
the same under the present state of the law, the ownership of many private
estates have aliready been transferred to teiant-fa'rmerg under the direction
of the President through -the Ministry of Agrarian -Reform (MAR).133

This pbVel idea ;of expropriatiQn by Decree' may be the' answer to the
centuines old problem of bondage but it is rather premature to judge Whether
its advantages outweigh its disadvantages. 134

B. Expropriation Under Presidential Decree No. 1517

Under the ,Urban Land Reform Program,. it is the declared policy of
the government: a) to liberate our human, communities from blight, con-
gestion, and hazard, and to-promote their development and modernization;
b) to bring about the optimum use of land as a national resource for public
welfare rather than as a commodity of trade subject to price speculation
and indiscriminate use; c) to provide equitable access, and opportunity to
the use and enjoyment of the fruits of the land; d) to acquire such lands
6S' are necessary 'to- prevent speculative buying of land for public -welfare;
and, e) to maintain and support a vigorous private dnterprise system respon-
sive to community requirements in the use and developmenf-of urban
lands. 135 In line with' such -policies, the President* can' pro'laim specific
parcels of urban136 and urbanizable lands137 as Urban Land Reform Zone,138

131 Pres. Decree No. 27 (1972); CONST., art. XIV, sec. 12; provides: "The State
shall formulate and implement an agrarian reform program aimed at emancipating
the tenant from the bondage of the soil and achieving the goals enunciated in this
Constitution."

132 Note the fusion of legislative and executive powers under Martial Law.
Aquino Jr. v. Enrile, G.R. No. 35546, September 17, 19749, 59 SCRA 183 (1974).

133 On December 22, 1972, President Marcos personally signed and handed the
-first 422 Land Transfer Certificates to farmers-tenants from- Central Luzon. See also
Pres. Decree No. 84 (1972) - Authorizing the Secretary (now, Minister) of Agrarian
Reforms to sign on behalf of the President of the Philippines.

134 Philippine Collegian, October 9, 1981, P. 1, col. 4-5.
135 Pres. Decree No. 1517 (1978), sec. 2.
136 Urban Lands refer to lands which conform to any of the following criteria:
1. In their entirety, all cities and municipalities which have a population of at least

1,000 persons per square kilometer and where at least 50 per cent of the economically
active population are engaged in non-agricultural activities.

2. All barangays comprising the former poblacion or barangay including a part
of the former poblacion of cities and municipalities which have a population density
of greater than 500 but less than 1,000 persons per square kilometer; and where at least
50 per cent of the economically active population are engaged in non-agricultural
activities.

3.'AIl barangays not included in items I and 2 above waich have a population
size of at least 1,000 and where at least 500 per cent of the economically active

;981]



- -PHILIPPINE LAW JOURNALI [

otherwise known as Urban Zones which may include Bagong Lipunan Sites. 139

Upon proclamation, the Ministry of Human Settlem~ents can now prepare
the appropriate development and zoning plans and formulate the enforce-
ment and implementing guidelines. 140 To facilitate the expropriation of
lands, the Urban Zones Expropriation and Land Management Committee
(UZELMC), has been created to 'exercise the power of eminent domain
vested in the Ministry. 141

The procedure for the acquisition of lands is as follows:

Section 7. Acquisition of Residential Land forExisting Tenants and
Residents. In cases where the tenants and residents, referred tq in Section 6
of this Decree are unable to purchase said lands, the Ggvernment shall
acquire the land and/or improvements thereon by expropriating or other
land acquisition technique provided for under Section 11 of this Decree.

In case of expropriation, the Government shall acquire said lands in
accordance with the policies of existing law, especially Presidential Decree
No. 1224 and section 1 of Presidential Decree No. 1313 as herein amended.

Upon the filing of the petition for expropriation- ad the 4leposit in the
Philippine National Bank at its main office or any 'of its' bra~nches of the
amount equivalent to tea (10%) of the declared assessment value in 1975,
the Government, or its authorized agency or entity shall immediately
have possession, control and disposition of the real property and the pending
resolution of the issues that may be raised whether before the Court of
First Instance, Court of Agrarian Relations, or the Higher Courts.142

It is worth noting that the procedure outlined above follows the usual
judicial processes calling for the filing of the petition for expropriation in
the proper court.143 However, the Decree brings into light the so-called
"land acquisition technique" which is not only an alternative to expropria-
tion for the Government's acquisition of private lands but is the avowed
priority method in acquiring such lands. 1 " This innovative land ;acquisition

technique 14s could very well be the reaction against the delay brought about
by judicial proceedings. Admittedly, this can hasten the acquisition of lands

to conform to time-tables set in government development projects. These

population are engaged in non-agricultural activities. (Implementing Rules and Regu-
lations of Pres. Decree No. 1517, Rule 1, sec. 2, (p) ).

137 Urbanizable lands refer to sites and land areas which, considering present char-
acteristics and prevailing conditions, display a marked and high probabiltiy of becoming
urban lands within the period of five to ten years. (Implementing Rules and Regulations
of Pres. Decree No. 1517, Rule 1, sec. 2 (q) ).

138 Pres. Decree No. 1517 (1978), sec. 4; See Pres. Decree No. 1767 -Declaring
as an Urban Land Reform Zone a certain parcel of land in Quezon City, Metro-Manila,
August 11, 1978; See also Pres. Decree No. 1893 -Declaring the Entire Metropolitan
Manila Area as an Urban Land Reform Zone, September 11, 1979.

139As defined in Pres. Decree No. 1396 (1978).
140 Pres. Decree No. 1517, sec. 4, par. 2.
141 Ibid., Sec. 8.
142 Pres. Decree No. 1517.
143 See, RuLEs op COURT, Rule 67, sec. 1.
144 As a general rule, expropriation will be availed of only as a last resort.

(Implementing Rules and Regulations of Pres. Decree No. 1517, Rule VII, Sec. 25).
145 Pres. Decree No. 1517, sec. .10. -
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innovative land acquisition -techniques ,liic' are an alternative to land
puchase and expropriation for the purpose 'of 'acquiring lands within "the
proclaimed Urban Land' Reform Zones and 'for* Bagong Lipunan Sites,
include lands assembly, 46 lhnd' banking, 47 land exchange,1. ' land consoli-
dation and readjustment,149 and joint' venture" arrangements.150 Compared
to expropriation by Decree un'der Presidential Decree No. 27 discuss'ed
above, these new techniques seems to solve the problem of land acquisition
more democratically as landowners can 1avail o., a ii method they ,deem
appropriate under the clrcuistances. '1There is at least elbow room for
choosing a method to their liking. It cannot escape the fact however, that
their lands are still being expropriated for public use upon payment of just
compensation without following the usual judicial proceedings.151 Instead,
novel means are availed of by the State to facilitate land acquisition and
prevent undue delay caused by court proceedings. lxI this paricular regard,
this procedure set by Presidential Decree No. 1517 is more acceptable than
the outright declaration of transfer ,of ownership in. Presidenti Decree
No. 27. It should be noted however, that both are, variations of the tradi-
tional method of condemnation found in the Rules of Court. It may be the
case that these variations in Presidential Decrees' No. 27 and 1517 are areas
of development toward' expropriation by means other than judicial "' 5 2 But
it need not be stressed that expropriation by executive: branches of govern-
ment following administrative. processes should ,comply with the requisites
of due process.1 53  ' ,

146 Land Assembly -means the acquisition of lots of varying ownership through;
among other, expropriation or negotiated purchase, for the purpose. of planning and
development, unrestricted by individual property boundaries. (Iniplenlenting Rules 'ahd
Regiialtions of Pres. Decree No. 1517, Rule 1, sec. 2 (f) ). I , I

147 Land Banking refers to the acquisition of land in- advance of. actual need, for
the purpose of acquiring lands at existing use value' and of digposing them in'a manner
which' would promote planned development and;: influence. land" price formatioif.
(Implementing Rules and Regulations of Pres. Decree No. 1517, Rule 1, see. 2 (g) ).

148 Land Exchange refers to ihe process of bartering land for another piiece of land
or share of stock' of equal value in a 'overnment or quasi-government corporation.
(Implementing Rules and Regulations of Pres. Decree No. 1517, Rule. 1, sec..2, (i)).

149Land Consolidation and Readiustment'refes 'to the pooling of individual lots
for the purpose -of development and replotting, unretricted by individual property
boundaries, and according to an approved development plan. (Implementing Rules and
Regulations of Pres. Decree No. 1517, Rule 1, sec. 2','(h0))." "

150eJoint Venture refers to the commitment, for more than a limited duraion,
of funds, land resources, facilities.and services by.two 6r more equally-separate' interests
to an enterprise for their mutua' befiefi.' (ImpIlenenting Rules and"Regulations of
Pres. Decree No. 1517, Rule 1,-sec. 2, (c)). -

Ist Pres. Decree No. 1517, sec. 9.
152 See Pres. Decree No.' 1640 -- Freezing the Prides of Lands in Metro Manila

at Current Market Value (Sept. 21, 1979); also Pres. Dedree No. 1642-7 Freezing
th6 Rated of Rental,' Above Three Hundred Pesos a Month of Residential and Com-
mercial Buildings, Houses, Apartments and Dwelling Units in Metro. Manila at Current
Levels (Sept. 21, 1979); als6 Batas Pambansa BIg. 25 -Regulating Rental of Dwelling
Units or of Land (April 10, 1979).

153 Ang Tibay v. CIR, 69 Phil. 635 (1940).
154 Pres. Decree No. 1517, Sec. 8. ' . "
155 Pres. Decee' No. 1517, 'Sec'. 4.



PHILIPPINE LAW JOURNAL

An objectionable provision, however, may be seen in Sec. 4 of Presi-
dential Decree 1517 which provides that "no land can be disposed of or
used or constructed on, unless its disposition or use conform with the
development or zoning plans of the Ministry". This can be questioned as
an undue restriction and an unlawful limitation of the right of ownership.
The problem of undue delegation of legislative powers also surfaces because
of the undefined powers vested in the Ministry,04 The Urban Zones Expro-
priation and Land Management Committee,155 and the Human Settlements
Regulatory Commission. 56 It is observed, that there is a patent lack of
sufficient standards and guidelines for these agencies to follow in the exer-
cise of their powers. 157

C. Expropriation of Public Utilities

Public utilities have always been regarded as vested with public interest
and concern as they affect the entire community. Therefore, it is beyond
dispute that the government may expropirate them if public welfare so
demands. In this regard, the Const;tution clearly provides that:

The State may in the interest of national welfare or defense, establish
and operate industries and means of transportation and commufication,
and upon payment of just compensation, transfer to public ownership
utilities and other private enterprises to be operated by the government. 158

It is also explicit from the fundamental law that in times of national
emergency when the public interest so requires, the State may temporarily
take over or direct the operation of any privately owned public utility or
business affected with public interest.159 It should be noted that the word
"interest" covers all if not almost all of the possible grounds which can
justify the State's takeover of public utilities. This is in robust obeisance
to the maxim that the welfare of the people is the supreme law and the
welfare of a single individual must yield to that of the majority. However,
the State may not always appropriate the individual's property but merely
require it to render service in the interest of the general public upon pay-
ment of just compensation and this is eloquently explained by Justice J.B.L.
Reyes in the case of Republic v. Philippine Long Distance Telephone Co.1W

The Republic may, in the exercise of the sovereign power of eminent
domain, require the Telephone Company to permit interconnection of the

156 Pres. Decree No. 1517, Sec. 16.
I57 See Edu v. Ericta, G.R. No. .32096, October 24, 1970 35 SCRA 481; Pelaez v.

Auditor General, G.R. No. 23825, December 24, 1965 15 SCRA 569.
158CoNsT., art. XIV, sec. 6.
159CONST., art. XIV, sec. 7. See also Letter of Instruction No. 2, dated Sept.

22, 1972, which ordered the Secretary of National Defense "to take over or cause the
take over of the management, control and operation of the Manila Electric Company,
the Philippine Long Distance Telephone Company, the National Waterworks and
Sewerage Authority, the Philippine National Railways, the Philippine Airlines, Air
Manila, Filipinas Orient Airways, and such other public utilities which, in your sound
judgment, you consider essential for the successful prosecution by the Government
of its effort to contain, solve and end the present national emergency."

160G.R. No. 18841, January 27, 1969, 26 SCRA 620, 628 (1969).
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... 1iGye rnmeqn.Teleph.on.,System .ax..d r thla4 9~..P LDT~i:a.tl!e eds.:f; lh., ..j
government service may', equire, subject to. the paynent: of .st, compesa7
tien to be Oetermmed by the 'court. - orially of ro .rse, the jiower of
tminent domiiain results in ahe, iacib- irappdroriation of. (ide o nd " ,
poisessioi of, the 'ex~roiriated.' pr6eity" but no' &geit ison, appbars'

- '. "wh' the said power ,nmyot ,be: iiai dlofto- impose 'oly..a burden upbn.
'the owfier,.of condemned property, -without;1oss -ot title- and!p ssesion..
It is unquestionable that real property may, through exproprition .be subL_-
jected to an easement of right of way. The use of the PLDT's lines and'
services to allow inter-servie" connection betwkei" both t~lephon syt~mt

Sis not, much different.; In ,,pither: cas. ,private auo. erty, is subjeq~d.!to,.a
burden for public use and benefit. If under Section 6, Article'XIII, of the"' ' . . • . "' '. '" ." , " 'th ' . • ~s ' .: ." .. f " i . fe .e

Constitution, .the State 'ny in the interest of national welfaxe transfer
utilities to public ownership upon payment, of just compensation; there -is

.iio reason why the State may not require-a'pul;lic'dility to r'ender services '
in the, general, interest, provided -just compensation.is paid. thirefor., Ulti-

- ,mately,; the: beneficiary'of-. the interconnecting serviqe~rWo.4 be the.users:
of both telepohne..systems, so, that the ,on6enation .be .for Wui us e"

.i is clear froni' the nature of pulic itilites that their diliuption.i can easily

lead to grave consequences to ihi ife of' :tlie natiod, -thus,' i bakldown of
all commun cations can lead to the total isolation' of' the-"ufitqry from the

outside world as imtiniated in 'the above cited case.' It' iseasily'iunderstand-
able therefore, that ie State shduld take bn active role m-seeing toit.that
these vital industries keep on functioning specially during times of emer-
genries.' It would,, therefore, be very" hard 'fol pnvate;,enterprises -to evade
expropriation if-the, circumstances so warrant..

VII. THE ROLE OF THE COURTS IN EXPROPRIATION ,

A.. The Determination of Public Use , as a, Legisldtiv'e
or Judicial Function.

One of the primary problems often encountered in expropriation cases
is whether the -determination of public -use is a legislative- or-,judicial -prero-
gative. The court is not' unanimous in its- decisions and has. i4 fact given

different answers to this question. .. , , ..

An attempt to 'challenge the authority of the courtstd .review tie
legislative judgment -of its exercise of -the power to expropriat'e'was niade
in .NIRRA v. Francisco.1 161 This case iniolved Republic.:Act No.'. 1266
which specifically( authorized the-National Resettlement and Rehabilitation
Administration (NARRA) to expropriate a hacienda for, subdiVision and
resale 'to occupants. .NARRA, asserting its .power to. expropriate. argued
that, "where the Legislature has determined the necessity of appropriating
private property for a particular pubic improvement, the utfty,.-'iecessity
,and -expediency, of the' improvement of. the suitableness of the location are
questions for -th6 Legis1lure to' determine 'and thb' Couts "have,;i'. pgwer

161 109 Phil. 764 (1960).
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to intrfee-and substitute -their own -discretion." The Court, -though not• • , .1 "' " I. L - .. . . I . . .
rejecting thd -zitncipld enunciated, refused" to' sustain NARRA's argument,
statingtial t ne aiiciPe wvas "entirely inappropriate br the* question now

before .the C ur is no.t 4ie necessity. of expropriation but the power or
authority to expropriate .uder.Article XIII, Section 4 of the 1935 Consti-
tution. The yalidity of the statute directing the expropriation is certainly a
judicial julston " .62

While the' issue of. judicial review of the necessity of expropriation
was left.haging .in the .AURRA' case, the court in the subsequent case of
1. M. Tazon and Co. v. Land Tenure Administration6 3 sought to directly
resolve .the issue. Here, the "expropriation law is"kepublic Act No. 2616,
which subjects- the Tatalon Estate i- Quezon City under expropriation for
purpd6 f resale. In a:categorical fashion, the Court affirmed the unlimited
powe rs..conferred uppn'the Legislature to- determine the necessity of .expro-
priation. "'Itis left to'the"legislative will to determine what lands may be
expropriate .-so. that .they could be subdivided for resale.. to those in need
of them, Its., discretion- -on the. matter. is not. to be interfered with. The
:rcognilton of. the broad congressional power is undeniable. The judiciary
ii- the Oisehage of its task to enforce constitlitiona commands and prohi:-
jAtions is denied the prerogative of curtailing its well-nigh all embraeing
_sweep. .

lelineating further the limits of judicial review, Justice Barredo in his
concurring opinion in the same case, further clirified the -Court's decision-

The scope and limit of the power of; judicial review in this regard is
only to determine the existence of enabling legislation, to see to it that
the facts are contemplated in the enabling act and' to provide the vehicle
for compliance with due process in the implementation of the congressional
act,

-- A!:differesit doctrine was, .however, expressed- in several other cases.164
In Republic v. La Orden de-'PP. Benedict~ios de"Filipinas,16' what was
sought to be expropriated is a portion of a bigger parcel belonging to a
domestic religious corporation. The defendant moved .to dismiss the com-
plaint fied by the Government and cite as one of its arguments the ground
4bat there is no necessity for the proposed expropriation.'- Confronted With
:his argument, the Court concluded that it is a question of fact which must
exist and be shown to the Court before it can give its imprimatur to the'Gov-
ernment's move to expropriate the property. In so doing it asserted judicial

. 62- Id.,-at 768-769. .
163.G.R-No. 21064, February 18, .1970; 31 SCR' 413 (1970).
164 Although -these cases are relatively earlier that the',Tiuason" case,, it becind

a maer of prudence not to disregard their import, especially ,when no..expr~ss abandon-
mint hW been mai. " ...

165 G.R. No. 12792, February 28, 1961, 1 SCRA 646 (1961).
166 Id., at 469. .' .. •
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-review over the necessity 6f taking private property. The Court,"thus,
found opportunity to'rule that:

"It is the rule in this jurisdiction that priate prop.rty may be expro-

priated for public use and upon. payment of ,just compensation: that
condemation of private property is justified oaly if it fis for ihe-publi[
igobd and there-' - genuine tieceOssity'thdrefore of' aublic" iiater. Con-,
tSequently, the,Courts have the power to njuire hit.-ihe lgalitjy. of tha
'exercfre of the right -of eminent domain auid to.deterrtlne,,whethe' or'not
there is genuine necessity therefore.166 (Emphasis added).

While the question of public use.r just .compensation may.be initially
determined by law, the final say is-with the courts, possessing the power
of judicial review and the prerogative -of interpreting, the Constitution and
resolving constitutional questions. 67- Accordingly, as long as the right to
take land for ny use other than a public use, the question of kvheter any
particular use is a public one or not is, at least, a judicial question. s

Under Aifierican jurispriidence, th "p ilin'g vie' is tha"it sifibe the
power of eminent domain is provided for in 'the' 'o-istittition,- i t validity,
like all, c0nstitutional- questionsi is forth. qqurts;.to decide. If a court can
clearly. see, that..a particular, undertaking wNhich itis proposed to, clothe with
the power of eminent domain has no, substantial.: and real relation to -the
public:use, it is the duty of the court-. to .intervene.1693By a mere enactment
,of a law, the Legislature can not make anyuse-of.property:a puplic use and
ifit attempts to. do so arbitrarily, the courts, .have,the power to declare the
enactmentinalid 70

Furthermore, it must 'be noted that when tlds 'ofistitudonal right io
due process or to equal protection is sought to be.eiforced by the land-
owner,, judicial inquiry becomes a matter.,.of necessity. This was, in fact,
given due regard even by the Tuason case, when it said that, "the judiciary
can look into the 'facts, non'-conc luivenes's 'being attached to a.determina-
tion of such character wien reliance is had either to the due proces. cltause
'Which is a bairier agins'-a rbitranness and oppresiveness and th6 equkl

ptedion guar'anty wkich" Ms anbstacl6 to mnividitas 'dscrtidath."111

At this juncture, it is submitted that despite! the. seemingly conflicting
doctrines enunciated in the preceding cases, such admits of a reconciliation.
Hence, full legislative discretion must be recognized, even-by the courts,

1't67 GtIrt op. cit., supra,'note 105 -at 26.. .
1,6sCity of MAnila v. Chinese Community -40 Phil. 356,(1919)..
169Cincinnati v. Vester, 281 U.S. 439, 74 L. E. 950, 50 S. CL'360 (1929).

T10Am. Jui. 2d, Sec. 38, p. 689. Other cases also -serve to illustrte- the ioWtr
of the courts to review the determination by the Lengislatutre of what. publig iseI.,zs.
In Walker v. Shasta Power Co., 160 F. 856, it was held thit. thb RtiIes of the"Pfbi'c
Service Commission cannot prevent the courts from passing on the question as- to what
will constitute a public utility and a public purpose. In Kansas Cit, S & G. R. 'Co. v.
Meyer, 166 La. 663, it was held that the question of whethei a sptr track (,vas for a
public use 'was a .judicial question. .-

171 J. M. Tuason v. Republic, supra, at 417. . -
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insofar as land-identification or determining what lands may be the subject
of taking. Hence, *questions as to the utility.,and expediency, of the taking
or the suitableness of location are those properly addressed to the Legis-
lature. 72 It is beyond-'the power of the Judiciary to pinpoint properties
which may be included"br' eixduded 'fom expropriation and to prescribe
its purpose. But once a piece of land has been decided to be subject to
expropriation, the Courts may inquire as to the necessity or as to whether
the taking is of public use. This is succinctly expressed in City of Manila
v. Chinese Community:

Although the Legislature must necessarily determine in the first instance
whether the use for which they attempt to exercise 'the power is- a public

one or not, their determination is not final, but is subject to correction by
the courts, who may undoubtedly declare the statute unconstitutional, if
it shall clearly appear that the use for which it is proposed to. authorize
the taking of private property is in reality not public but private.173

B. The Determination of JustCompensation as a L~gilative
or Judicid Function.

It has been discussed in the foregoing that the appointment of commis-
sioners adopted by the Courts to determine the amount to -be paid to the
'landowner is no longer necesary in view, of. the fact that the just compensa-
tion has already been set forth' in the law, the latest being provided- for in
Presidential Decree No. 1533.' Judicial determination of just compensation
has therefore, come to an end with the passage of a law prescribing the
compensation to be paid. The remaining role for the courts now is to ensure
that payment shall be made in accordance with the requirement of Presi-
dential Decree No, 1533.

Some quarters, however, have-raised the idea of assailing the "justness"
of the just compensation fixed by law as it provides for the lower value
between the owner's declared value and 'he assessor's value. Several points,
though, serve to sway the tide in favor of recognizing legislative discretion
on the matter. The Supreme Court may uphold the constitutionality of such
laws as Presidential Decree No. 1533, upon the legal ground that the power
to exercise eminent domain is essentially legislative in nature.174 Being such,
the Legislature has the power to set the amount of compensation that may
be considered just under the circumstances. The court may refuse to venture
into what it may regard as an int.rusion of legislative discretion. Thus, it
may hesitate to promulgate its own standards in lieu of those established
by the legislature, cautious of the fact that this act may be seen as an
arrogant exercise of judicial legislation.

17$ee Note 168,
173 See Note 168, at 363.
174 1 CoOLEY, CONSTITUTIONAL LIMrTATIONs, 27-30, as cited by DE LEON, FuN-

DAMENTA~s OF TAXATON, 19 (1980).
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It may als6 be 'sidthat the 'lkW can successfully witWsiai'dchallenges '

premised on du' rocess' nd- the equal protection clausd' The 6 iaonability
of ie" law may easily b established Since the landowner' him ef lie' dllhring
the market value'dOf-'thd 'ptdperty provides for one'6f the basis in- fiiing just
compensation. On' the -other hand, the determinati of -the maket value'
by the assessor could have been' questiofidd by thd landowner himself had'
fie wished by appealing within 30 days to an appellate administratihe
agency.175  '.

C. Jud 'ial Pocess &s a Factor in Nuiij Inj or Sus ending

Expropriation'

1, Challenges' to Expropriation
The writ of possession

'All, thht the Government has to 'do to secure a writ of possession is
to make a deposit with the Philippine'Natioial Bank in aI amouiit equiv-
alent'to 10%' 6f the just compensation as defined by law. 176 An attempt'
to challenge the Go'ernment's right to p6sses' the property' by the mere'
act of filing a deposit with the Philippine National Bank, was made in the
case of Arce v. Genato.177 The landowner .here contended that there being
no lrrliiinary hehrinig conducted to determIne the necessity of public use,

there is no, right on the Part of the Governmeit'to' take immedate posses-
sion cf the property. The Supreme Court defiied the landowner's peton, and
upheld 'the'law gi)iij the right of 1nMiediae possession to the condemn6r.

- With due respect to the Court's decision, this inevitably results in both
a difficult and absurd, situation :for the. landowner.. Clearly, he, is 'to,:be
compelled to vacate a land he still owns, merely by putting. a,,deposit with,
the Philippine National Bank equivalent to a mere 10% of the just com-
pensation flied by laW. 'For the 'mieantime that the exr'opriatibn case is
pending, the landowner is depiived of the right to' use and enjoy the lafid.
Thid b'ings about a serious 'njustice to the landowner,' especially 'when his
lone reidence is the suject of condemnation proceedings. By giving the
right to fake immediate possession, there is created a built-in presumption
imfavor of the government ad against the lanliowner. The validity of the
expropriation is nght away presumed (at least during the pendency of the
case), until the. contrary is otherwisie . proven by the landowner.-

"Non-hpairrint'6f obligation clause . r

When a contract exists bet ieen the government 'and a private person
on the sale'of piece of property, expropriation cannot be resorted to by t e

175 Guprr, op. dit., supra, note 105 at 28.
176 Pres. Decree No. 1313, 'sec. 2. '
177 G.R. No.' 40587,. February 27, 1976, .69. SCRA 544. (1976).' The -doctrine in

thisf case is reiterated-in Sari-Diego v. Valdellon;. GR No._45673, November 22, 1977,
80 SCRA 305 (1977)..... ... .. I

al19s11 .,
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former as to enable it to side step its obligation under this contract. In the
case of Noble v. City 6f Manla,178 the City entered into a contract of lease
of a building with the added stipulation that the City should buy the building.
After the City failed to comply with the terms of the contract, the owner
of the building, filed a, suit to compel, the City to comply. In its answer.
the City asked for the recission of the lease and the .expropriation of the
property.

Judgment was rendered in favor of the landowner, the court, ruling
that the City was under a contractual obligation to buy the building at an
agreed price. The government having agreed to the sale, the expropriation
sought by it was baseless. Expropriation lies only when it is made necessary
by the opposition of the owner to the sale or by the lack of any agreement
as to the price. Expropriation is based upon the consideration that it should
not be an obstacle to human progress and to the development of the general
welfare. Under the circumstances, however, the expropriation would depart
from its own purpose and turn out to be an instrument to repudiate com-
pliance with obligations legally and validly contracted.

Direct legislative expropriation

A special type of expropriation covering particular properties may
be done by legislation, wherein the government need not go to court to
accomplish the taking of property. As it has been said, this was done under
the Agrarian Reform Program. Oth.er laws, however, similarly provide for
direct legislative expropriation. In Presidential Decree No. 1669,179 for

instance, the President declared the Tambunting Estate in Manila as expro-
priated with a directive. for the National Housing Authority to take imme-
diate possession.180

An automatic legislative expropriation is advantageous to the govern-
ment in that it does not, have to bother with a long and tedious court
proceedings to expropriate properties. Expropriation, in this manner, is
already considered as fait accompli and if the landowner wishes to contest
it, it is he, not the government who will have to go to court. Tle land-
owner who does not want to convey ownership of his land, therefore, must
have to assail the validity of the law in order to stop. the expropriation.
In the ordinary mode of expropriation, the landowner questions 'the decision

of the executive agency undertaking the expropriation but by direct legis-

lative expropriation, the landowner will have to question. the, valdity of the

legislative act and assumes the burdep of proving the nullity of the expro-
priation.

17867 Phil. 136 (1938).
179 Dated January 28, 1980.
,s0 Other examples include Presidential Decree No. 131.5, dated March 26, 1978,

which provided for the expropriation of a landed estate in Bagong Barrio, Caloocan
City and Presidential Decree No. 1670, dated January 28,. 1980, providing for the
expropriation of the property along Estero de Sunog-Apo.
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A di~et Iegislative expropriation,then; will haye to stand. dri challenge.

pi dicated. o. the due, prpceps clause. It-may .be contended ,that, there .'s. a-
pr e-determination ,of the land. as, being subject of. the -expropriaotion .without.

giving the landowne.x an -opportunity to ,contept the validity ,of.the expr6pria-
tion. This may, however, b squarely: met by the,. argument.f.tfI the on*.
limitation is that the tp g .of property must be for public use and with-
just compensation. Whatmay be invoked, further is .the .well.- settled rule.
that, expropriation is. a power -inherent ,in th4 -e.gislature.

Disnmssat'of expr6prIation cases, -

Asserting its role as a body which has the-. finaI..say in determining;,.
the validity of expropriation, the Court in some of its decisions, rejected
the expropriation complaints filed- by the Government.. Notable aihii6g these
cases is the absence ,of public use as an element in the taking of property.
Thus, in one case,181, a favorabl.decision was rendered for the landowner.
when an attempt t6 exprop~iate the property was made merely to .enable.
tle tenants and their ancestors had cleared-the land and cultW.ated it for
their landlord for many years, for. uch is no valid reason or J]utification
under the Constitution to deprive the'owner 'or landlord of his property, by.
expropnation. In conformity with this i'inag, the exercise 6f the power of'
einent domain may 'be properly enjoined ty thi Coufts if it is 'done in w
makeshift 'or piecemeal fashion. The dprifvation of piopety'.'cannt merit
judicial approval if it constitutes a random' sampling of a'small lot here
and a small lot there to accommodate a-few tenants or squatters such being
beyond the purvi.ew. of. th. Constitution., Such: merely constitutes- a-.depriva-
tion of a'citizen of his- property for- the ,convenience 9f another citizen or.
a few others.. without perceptible, benefit to the public..

Accordingly,. a city is rn'6t authorized to take private"property by
eminent' domain and then sell it io a private corporatfon for -some' uie.
which may enhance the b6auy'3 of the city'streets. 83 Here, the'public'bene fit
is merely incidenta '6re ven insignificant sb as not to j i:tify an advei e
dcIsion against the 'lin.doqner.. And In a similar' yein, the- takifig of lahd'
by a city for the purpose of selling or leasig it' sd as to obtain an incni6'
for e public, treasury is exercise dom s
simply no public ,use involved.1 4  

"

But even if it..be for an alleged publicuse, the..power -to expropriate is.,
also rejected in cases where the:property is already deyoted- to public use,,:
Hence, a cemetery. owned by, a private• association for the use of its members;.
may not be condemned for the purpose of constructing. streets, because as.

181 Republic v. Baylosis, 96 Phil. 461 (1955); Province of Rizal v. Bartolome "
San Diego, Inc., 105 Phli. 33 (1959). -

182 Urban Estate, Inc. v. Montesa, supra; see also MoRAN, op. 'cit., note 17 at 245.
183 Pennsylvania Mutual Life v. Philadelphia,. 49 LRA (N.S.) -1062, as cited' by

SiNco, supra, at 607. "
184 Opinion of Justice, 204 Mass. 607, 27 LRA. (N.S.) 483. .
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such it is already devoted to: public use.185 Again, in the case of City of
Manila v. Arellano Law College86 it was ruled that the'Government cannot
expropriate a land owned by an educational iistitutiIn for the purpose of
subdividing and reselling the land to the poor. Clearly coisidering the
beneficial use of the property for education, the Court said that 'while a
handful of'people 'stand to profit by the exprpriktion, the development
of a University that has a present enrollment of' 9,000 students would be
sacrificed. Condemnation of such property is said to contravene public
policy. The right to injunctive relief, therefore, arises in favor of the land-
owner if the property sought to be expropriated is already devoted to a
public or quasi-public purpose.187

2. Delay in Expropriation Proceedingi ..

The whole process of expropriation is susceptible to delay due to
factors that usually arise in any other judicial' proceedings. An expropria-
tion case for instance, was set for pre-triai on June 7, 1978 at 9:30 A.M.
Despite notice, the landowner's lawyer appeared at 1:30P'.M. of that day,
allegedly upon the mistaken belief as to the time. The trial court considered
the landown.er in default but he elevated the quesfion to ih Supreme dbourt.
On January 28, 1980, or about one year and six 'months after the pre-trial,
the Court reinstated the landowner's standing in court upon the overriding
requirement of procedural due process.

Delays may however be brought about at the instance, not only of
the landowner'but also, of the judge himself. In Santiagc, v. Court of
Appeals,189 the expropriation case was filed by-the ExportProcessing Zone
Authority (EPZA) ih Bataan which ended in a compromise. between the
parties. The landowner was offered a price higher than the just compensa-
tion fixed by law since EPZA wanted the land very badly. When he accepted,
both parties filed a motion to dismiss on the ground that they had already
arrived at an amicable settlement but the judge would not hear of it and
asked the parties to submit their compromise agreement., The parties did,
but the judge disapproved the agreement saying that it was contrary to law,
morals, and public policy because the price was more thin the amount
fixed by law. The case was brought to the Court of Appeals which reversed
the judge. However, the judge, of his own accord, elevated the case to the
Supreme Court. It was Teported the landowner had already been paid and
if the compromise agreement would' be nullified, the problem is how to get
the money back from the landowner who does not seem to have the neces-
sary financial capacity to reimburse the amount.

185 City of Manila v. Chinese Community, supra.
16 85 Phil. 663 (1950).
187 27 Am. Jur. 2d, Sec. 486.
188 Carandang v. Republic, G.R. No. 49052, Tanuary 28, 1980, 95 SCRA 668.
189 G.R. No. 46845, This is a case pending resolution in the Supreme Court of

this date; as cited in Gxprr, supra, p. 23. o
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ut it xs 'not # y i matter of detee-nig te validity of
priatibo that delay is enhcounteied but 'kewise, in the-mporant" aspect Of
payent of a just compensation. An illustrative case on this pot,, arotsing

the indignation of the Court, was seen. in Province of Pangaeinan ,v cout
of First Ynstanc19o Here, the cbmp aiint f6 expropriationi.was filed by- the
government on July 10, 1963, and the correspoding deposii 'made so that
the government can take possessfon .of. th6 lahd. Three years Jater,4 on
August 27, 1966, a motion to. withdraw the deposit was filed by -the -land-
owners, which deposit shall serve as-parf.payment- due to them.. Butit took
the lower. court more -than .five years 'to issue an order for the payment of
the remaining amount in favor of the landowners. This order, datedDecem-
ber 9, 1971, had long since then become final but it was. not until the lapse.
of two years that- a motion for exedution, was made to--enable the-landowner
to receive the payment awarded: to them. The. order for execution..was
immediately made by the judge hearing. the case but in spite of this,, a peti-
tion'f i certiorari was filed by' the province to nullify 'such order on' the
ground thht there had been no final judgment. And it was only in 1977,
fourteen years after the filing of the cbmplaint, that the Supreme Cot
finally had the chance to decide tlie-matter mi .fvq'r 6f the landowners.
Tie Court,. speadking througb t Chief , ustice Fernaido, lamented the anoma-
lous situation that brought 'prejudice to the poor 'landowner.

This Coirt'has nevei hesitated to assure thait there' be just 'comnpehsatioi.
If it were otherwise, the element of arbitrariness 'certainly would enter.
It is bad enough that an. owner- of a property, i the 'event :.f the :exercise
of this sovereign prerogative, has no choice but to yield to such a taking.
It is infinitely worse if thereafter, he is denied all these years the payment
to which he is entitled. This is one of the instances where law and morals
speak to the same effect.

VIII. CONCLUSION

While taxation in the classical Chief Justice Marshall's line involves
the power to destroy, the power of eminent domain, on the other hand,
would involve the power to deprive not only possession but ownership as
well. Again, just like taxation, a challenge to its exercise waged in the
judicial forum is seldom attended to with successful results. The underlying
assumption is the same. The pursuit of public interests must at times step
on individual concerns, a situation not so unusual to which the latter must
yield.

The drastic exercise of the power of eminent domain is thus justified
by the callings of public necessity. Drastic as it is, it must o'nly be resorted
to when the advancement of public interest, welfare, utility or advantage
sought to be achieved does not become a debatable matter. Moreover, the
landowner must be assured not only of a just but of an immediate payment

190 G.R. No. 38587, October 28, 1977, 80 SCRA 117 (1977).
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of compensatiik.. A trqnsfer of possession from the landowner, to the govern-
ment merely- by the !atter's 'deposit to the Philippine National Bank,, may
already be a source of grievance from the laindowner. What must, therefore .
be pr6vided is a fixed period by which the expropriatiig agency is obliged'
to render payment so that the impact of expropriat~on would not take its
iniquitous toll on the landQwner.

Seeing it in another light, however, it is the exercise- of the power of
the eminent domain that offers the most effective and the most advantageous
method of land delivery in favor of the government to attain, its social justice
programs. As the need, to equitably diffuse property ownership and distribute
lands under a land reform program is recognized in the egalitarian principles
of the 1973 Constitution, the restrictive Guido doctrine needs a reassessment.
The test of public use must not stress on size but on the purpose of whether
such social justice programs can be realized.

Lastly, the role of the courts in settling questions of expropriation
must not be minimized. The determination of public use'by the Legislature
or by the expropriating agencies must be able to withstand the test of judicial
scrutiny. As a guardian of individual rights against the overzealous assertion
of government powers, it is incumbent upon the Courts to determine whether
the deprivation of property is in accord with the requirements, of law.

While the power to take property is not denied, still, it must not be
exercised in a manner that is oppressive and confiscatory. The court must
stand pat on its role as the ultimate recourse against the expropriators.

[VoL. 56 -


