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Corruption, -the most- infallible:

symptom of constitutional hberty.

-Gmnon's Dec]me and FaIl of
the Roman Empzre T

PART I
PoLiTicAL, ECONOMIC AND SOCIO-CULTURAL CONSIDERATIONS

- All societies have, their own norms, of bebaviour:based on. attitudes
considered traditional, normal—-and therefore remotely,, 1f at all Ielated,
to modern concepts of -legality and illegality. The exchange -of gxfts lS
treated as a form of income augmenting one’s wages, thus. enablmg hm
to extend financjal assistance to his extended family, clan, village or other,
similar object of personal loyalty. This practice is especxally characteristic,
of societies in developmg countries. . C e

populatxbns as extensions of theé age-old practi¢e of paymg tnbute to 'those’
in power. The “gredse”; bakshish, mordida, suckling pig or chlcken dehvered
by the peasant farmer-share cropper to thé home of his’ absentee landIord g
local councilman or reésident ‘Congréssman pass as twentieth century eqmv-
alents of ancient tokens of obeisance to the'powers that be. S!gmﬁcanﬂy,
hlghly industrialized nations show that the ostens1bly pnmlhve practice. of
gift-giving "has ‘not lost either its appeal or’utility. The PerSIan ‘rugs pre—
sénted by the former Shah of Iran to occupants of Capltol Hﬂl aré mowW
history; a jade Buddha is an appropriate gift to the head of a’ govemment
agency in Pelnng after completmn of neg’otlatxons with Jardme-MathéSons,
a Silver Shadow will ‘certainly please ‘the’ Minister of Public Works in one
of 'the Gulf Stdtes a week after signing a constructlon Coritract! These ar¢
not aberrant actlvmes ot‘ an 1n51gmﬁcant few as many a pohtlclan 1s wont‘

to explam | _

Tradltlonal kinsnip ties help create refationships -that  may. yappear.
corrupt to many observers. Thus, in- many Latin- Americanand Asian;
societies where loyalty to the state plays a poor secondary role to that of
loyalty to the family, clan or village, public ‘office is" exploited for . the
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benefit of the immediate or — more often, an over-extended famxly The
relatively. Todern) and, esoteric concepts bf the state ‘and loyalty to. it have
been superimposed on these tradition-bound societies as sgon as they
obtained independence. Essentxally the product of western pohtlcal philo-
sophy, the concepts have already been descnbed as elements of “ideological
imperialism’ L T

Corruption - is exacerbated by the dominant role of governments as
dispenisers- of pnwlege and -as “sources of employment. A position in the
civil §érVick i 1s, in most of the world, a source of high status and power.
Thus, a govemment job is sought, often literally paid for, and jealously
guarded once obtained. Public office is-viewed not just as a passport to the
exclusive clubs of the elite; Opportun1t1es for unearned wealth attract even
those who 'irse 16 -aspirdtions to join “high society”. ‘

Bemg ‘tesponsible for economic planning, public services and even the
prdductxon of goods, -governments represent - the- single largest employer
it socxet?' Their role as- dispensers of privilege (e.g., licenses, import and
éxfort-permits, -franchises, foreign exchange remittance authorization) -has
golie’a lofig way toward increasing opportunities and incentives to corriup-
tlon in’ theii vast-work-fofces: - And.government bureaucracies in third world
countries are only seldom exposed to- effective counter-measures in- the
format- pohtlcal structure such as political parties, effective legislatures,
labpur unions and mdustnal lobbies. All too often, the civil service serve
as, feudal baromes ‘of the few that hold real power. Developed economies
generauy l;ave civil servants with status and education similar to the major-
1§y ©f the population, I In pre-mdustnahzed societies, in contrast, the civil
se,ryant has had more and better education — perhaps with a college degree
or; techmcal trammg--,whlle the vast majority of the population are semi-
hgerate or barely so. In such societies the farmer or city dweller (who is
likely.to. be an_immigrant from the countrysxde) approach the government
emp10yee jnot as a citizen ‘seeking services to which .he is entitled as. of
tight but as a total stranger “pleading a personal ‘favour from another.
Hence,, the w1de social and educational gap that separates the two engenders
graft and corruptlon Accustomed to this humble approach, the civil servant
sees contact with multinational corporate personnel as an inconvenient but
negessary part of “his job. The educated, clean-cut, ghbtongued company
man in his western siit and Cartier watch knows what he is entltled to,
complains when he does not get it forthwith and — most important, has
aceess-tol“grease’ mioney”. And so the bribe or money extorted from him
becomes ]ust an extensxon of traditional gift glvmg :

Ch;zractertsncs of - corruptzon

Gifts in the traditional, institutionalized sense and illicit payments in
the form of bnbery or extortion have much in common. Their similarity
lies principally in that they are intended by the giver to court and maintain
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favour.with. the recipient; Such grfts OF. paymgntsvmhen repeated ~over- tlme,
betweem corgupti,on mithe odem, legal sense and a soc1al conventro ”.
Oftentimes a gift can be classified as both. The followmg have been sug-
gested as characteristics of corrupt transactions.

A principal trait of ccri:"li\'p\t‘yac‘tgzismth(é"’i'é"cip}oic‘lt'} Bf>interésts.t The'
corruptor. enters intds an. illicit: transaction: alweags with:[a:specific purpose.
In cases:of bribery he seeks.to-influence the power: holder towards .a favour:
able .or .sympathetic:‘exercise. of his;influence- or..office, In extortlon,,the
object..is acquisition :of some benefit for the; power holder, But, _whatever
the nature. of the transaction, the relationship.of the parties to 1t.15 always
based on quui pro. quo: there are mutual obhgatrons and- beneﬁts Second
is the element of deceptron The corrupt transaction. must of necesrty, be
kept secret Even when a partrcular transactron is completely legal for
one party (as in the case of pohhcal contnbutrons by U. S. ﬁrms to partles
or candrdates in Italy or Canada, the payments are allowed there but us.
law prohrbxts thém), the other may "be- liable undér his ‘'own national law.
What -js- consistently.. manifést ;is' the -existence of: some :factor - which' will
make publicity of the payment prejudicial \to either: or- both parties: And: 1505
they updertake, with .varying -degrees. of s0phJst1cat10n,,,to keep. the aﬁam
from the ‘public eye. And the matter is always Kept.secret from the, .XeCi-
pient’s principal, In cases where some form of recordmg of the transactron,
is made with the attendant increase in “the nsk of detectlon, some form of
drsgulse is* employed to clothe the déaf with a semblance of regularlty ‘and
legality. Moreover, the parties in each case consciously and meticulously
avoid anyiopen conflict with ‘the law. >

" . A- third -essential charactetistic of -corrupti transactions is the multiz
plicity of the parties. Corruption in-»multinational .corporate. operatiors
always involves three -and,: more often:than mnot, over:thiee. iparties. . The
company man (whether .or not.a corporate employee),- the agent (almost:
always- a. government officer. or .employee): and the host govermnent are
typical three parties. The home country,,of the corporation is, a frequent
fourth party especially when it gets . involved in taxation, ant1-trust Jyegula-
tion and other aspects of mtematronal trade Fourthly, ‘illicit. payments
always denote a breach’ of trust All corrupt acts mvolve the suhordmatron
of the pnncrpal’s iriterest m favour of “the agent s arid’ therefore 1mport dua],
often’ contradictory functions’ for the’ partxes The c1v11 servant’ betrays the
publi¢ trust in his office’ while*the ‘multirational "enterprise’ contravends-its
duty to abide by the laws of the host country, its hombe" country, or both

Drawn up through enumerative' induction, this list is; not exclusivé but
serves as a guide in the discussion of. extortion :and bribery. It'is generally.
admitted that. corruption is an ‘age-old problem and that all societies,: except,
perhaps the, most primitive, have been :yisited by.this affliction., Depending

1 See ALATAS, SYED HUSSEIN, THE S0OCIOLOGY OF CORRUPTION (1968). RS
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on the degree of corruption and several other factors, it has been- pointed
out that the viability 'and development of an effectivé deterrent to con'upnon
in international 'trade need not be stultxﬁed ‘or thwarted by the complexxty
of the issues involved.2 b

Negative functions and causality, of corruption

The high ‘incidence of corrupt'transactions' and the large amounts of
money involved in the countless decisions tainted with it becomes a burden
to the public as the cost of corruption is eventually passed on to the
consumer. Where there is an ineffective pricé control, business will inevita~
bly attempt to transfer the burden of taxation to the consumer: For the
same reasons and often with the same 'methods, this also applies to extortion
and bribery. And, although cdrruption dccasionally helps to promote effi-
ciency in a generally disordered economy, it tends to lower the efficiency
of the civil service as a whole. It erodes public regard for government and
hinders the prosecution. of state programs for the general welfare.

Extortive corruption is a pathological activity which tends to spread
rapidly, breeds negligence 'and encourages indifference. Never restricted
in form, the habit of ‘doing something which is illegal but financially reward-
ing spreads quickly and to ever widening circles, unless curtailed early and
effectively. Corruption undermines respect for the duly constituted author-
ities, robs the government of mass support, and alienates society from its
leaders.

The type of corruption alleged to promote efficiency, i.e., facilitation
payments, has a tendency to thrive in areas where it is difficult to achieve
efficiency. The fact that this type of corruption is more widespread and
deeply ingrained in those branches of government where transactions are
most numerous (e.g., customs, licensing, immigration, tax assessment, etc.)
and tlie civil servants likely to be less educated and paid, speaks for itself.
Within the contextual framework of corrupt relationships exists competition
based on corrupt criteria. Those who pay the- most’ are not always the
successful bidders for a segment of political authortiy in the black ‘market
of corruption. The rehabmty of ‘the buyer (the briber or victim of extor-
tion), the ancillary benefits he can oﬁer to the corrupt agent and other
less obvious factors are all elements that aﬁ'ect the -receptiveness of the
government officer or employee involved. :

«

The case for positive functions of corruption has been argued eloquently
and convincingly. Yet when its effects are viewed from .an interdisciplinary
approach, it is difficult' to-sustain a' ¢onclusion other than that it fosters
exploitation, inefficiency, and a decline of the legal and moral order.

2 1bid.
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- Still using enumerative-induction, we now focus on some of the causes
of corruption. Among the causes to, whlch the mcndence of corruptlon has
been "attributed are:3

. —the absence or weakness' of leadership in key ‘government
positions; - . ... R
- —slack of education; - -
— weakness of rellgxous trammg,
— colonialism;. " Sl
— poverty; R o ;
— inadequacy of punitive measures,
— irregularity in the structure of government; and s
— greed.

These constituent elements of corruption are, by themselves, insufficient
to explain its existence. Their significance lies in that they: are but elements
in a complicated  matrix of causes — each of which are of -varying impor-
tance depending"onxspatial temporal .and circumstantial. details.

Colomahsm may be said to mduce corruption in “that the imposition
of an ahen culture, w1th 1ts own ‘value system, results 'in’ but a fragile
supenmposmon of ideas on the native populatxon Although members of
socxety, in hvmg with the co]omzers, attempt to reconclle the new value
system “with thexr own for the sake of convemence (among other thmgs),
traditional values remain wfnch in cése of conflict, dommate the new.
Thus, in the circumvention of the unacceptable or irreconcildblé standards
of the aliens, corruption is inevitable. In much the same fashmn,, proponents
of other factors as primary causes of corruption tend toward a simplistic
theory of causality. On the-whole, however, a 51gmﬁcant trait of politico-
sociological irquiries into corruption is the consistency with- which the
traditional institution of the gift anses‘*A reexamination of that institution
1s, it appea:s, morder. b o R ’

The propos1qon that m tradltlonal (i.e., developing) societies . the
mstltutlon of the g1ft lends 1tself readlly as .a vehicle for corruptlon is not
contestlble What 1s dllblOllS is; the assertion that the institution is the most
important . determmant of the mcxdence of corruptxon w1thm the context
of traditional socxetxes. The error, 1t would seem, can. be found in the
argument’s implied assumption that in gift giving the transfer of traditional
norms into a modern bureaucratlc setting is a natural automatlc extension
of traditional behawour. The assumptxon becomes mamfest in that corrupt
behaviour is not cons1dered as an abuge but rather a tradmonally/mstltu-
tionally supportable fact in a new arena.

s SIbid. - -
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“When deaImg wrth gifts " glven jn"return "for bureéauctatic service it is
obvxous that corruption ‘takes ar - infihite nuihber of forms But this fact
alone does not justify the conclusion that the institution 'of the gift ‘is’ the
causal agent in traditional sociéfies.As hoted; above, -the gift is a universal
institution, prevailing as much in modern western societies .as- elsewhere
in the world. That the case for a causal correlation -between it and- corrup-
tion is over-rated is shown by the factithat the ‘prevalence or decline of
corruption is not attributable to fluctuations in gift-giving -behaviour.. The
gift is distinguishable from a corrupt transaction thus:

— a gift is not, grven/mtended to be a secret' Y i .
— it does not violate any duty of loya]fy,

-1t is not a mlsappropnatron of unowned property

* V‘.
— o Sl e

Followmg these consrderatrons, it is evident that 1t is not so much tradi-
tional values that create inducements to corruption, whether gifts, family
ties, or others. Rather, it is the unique political and.economic circumstances
that .characterize sqciety. at any one given time. It is 51gmﬁcant that when
traditional soc1et1es of As1a and Afnca came mto contact ‘'with western
culture, many of the. societies were_ already afflicted w1th corruption. In
many cases the situation was aggravated by colonization; still, ‘the corrup-
tion that followed was only a continuation of the past Modernization and
the rapid social changes that followed mduced more corruption where it
already exlsted

Economlc factors

In djscussing econom1c factors of corruptlon, the influence ‘which is
sought to be affected through an illicit payment may, be treated as “merchan-
dise”. In this case influence denotes the ability to affect the actions of agents
or power-wielders. Payments by multinational enterprises are intended to
mﬂuence authority — mostly pohucal in nature, to act favourably vis-a-vis
their corporate operatlons or to avoid the’ exermse of authonty in a manner
pre]ud1c1a1 to therr business interests. This ‘géneral proposmon applies
1rrespect1ve of the size or frequency of the illicit' payment -or the nature of
the action sought t6" be 'affected. Where ‘multmatlonal corporatrons are
involved the wielders of power are mevrtably pohtrcal/govemment officials
or employees. However, exceptions do’occur from time to time. No docu-
ment is drafted to reflect the illicit transaction; there are no guarantees of
performance nor warrantxes for the “quality of the merchandlse” The basic
underlying reason for- the corrupt deal is the expectatlon that the “seller”
will act in a manner that will bring about; or permit the accrual of benefits
worth more to the “buyer” (i.e., the firm) than the cost to it in terms of
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the illicit payment. And the “merchandise”, whether bought through a bribe
or “forced saleg (extorted) remains the same: political influence. {

Like more' muhdane commodities as futpiture and shampoo, pohttcaE
influence is traded in a “market” — that system of commumcatmg terms of
_purchas;s’and sales /by traders (and the; -places where ‘the transactionsidre
attually,” physxcally consuihinated). “To be sure, verylittle-is:known of this
market as- 1t}.1s essentially a “black market”. Civil servants do;not declare
their corruption openly and corporatrons do not advertise bids for corrupt
public servants to consider. And, although such a market is crude and
inefficient — what is significant is that it exists.

The demand function.

An examination of the trade in political inﬂuencepoints to three
distinct factors* that give rise to the need — and therefore, demand for the
improper use of political authority. The {proposition in this analysis is that
multinational corporations will require the exercise of political power to
their advantage in direct’ proportion to' the potential biisiness' peicéived it
dny host™ country. erewrse, the propdsition” ‘dpplies with an’ increase* iﬁ
govemment interference over the public sector of the economy; too,r S AppliEs
in teldtion to the inefficiency of the governitient’s regulatron/a 's'tr‘t’rgn’
of forexgn mvestment . Hence, busmess potentral and govemment, regulatlon
bear direct relatrons to the demand for 11hc1t payments while. govemn;ent
admrmstratwe/regulatory( eﬁicrency bears an mversely proportronal relagon

11111

government regulatxon, or both will create pressures to mcrease corruptlon.
Possibilities for corporate expansion and diversification, - -greater - profits, aqd
similar factors that help create an atmosphere hospltable to forelgn ,mvest-
mént invites intensification of multihational corporate actr\]uty T.tns, when
consxdered along31de growth in complexxty and soprhlstlcatron of go,vern-
ment regulatron create mducements to corrupt transactlons. On the o'tH)ér
hand ‘when govemment regulatxon is clear and admmrstratlon)leﬂicxent}
compliance becomes workable and procedures deﬁmte. This leaves, less rogm
for, discretion on-the part of civil servants and therefore, less oppertupity
for bribery or_extortion. A graphiof, the demand function. with the thrég
variables mentioned above reveals a positive slope:-for. business. potential
and ;government- regulatlon and a negatlve slope.for ‘efficienicy of ‘tegulatidn
and admmlstratlon; :

[l

D ~=Demand . EA = eﬁicrency of adlmmstratlon
'f —-functxon. L GR——goyernment regulatxon
BP = business potential. = . D .==f (BP; dR, EA),.

. 4 See JACOBY, NEHEMEIS, AND EELIS,‘ BRIBERY AND' EXTORTION IN WORLD ‘BiiSINESS,
A-STUDY OF CORPORATE POLITICAL PAYMENTS ABROAD: [(1977)..: -1 :- 16 z.Gial Yo
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A small. 'country with meager - -natural- resources and Jow per capita income
pffers .multinational companies relatively limited- business opportunities.
The natural resource base, of such a country will not absorb much invest-
;nent in the export markets and the small, zelatively poor populatxon will
necessanly limit the size of the domestic markets. Therefore, ceteris paribus
there will be less need/demand for illicit payments In contrast, a country
w1th xich natural and human, resotirces presents greater investment oppor-
tunities. Both eXport and import markets: will be larger; businéss will tend
to be more profuse and varied. Moving up the scale, business opportunities
increase proportxonately, the same is true for the need/demand for the
sympathetlc exercise of- polmcal power.

Corollary to the increase in business opportumty and forelgn invest-
ment i$ .the development of government regulation. Growth of business
activity 4nd’ sophlstlcatxon of management techniques usher in the intensi-
fication of government regulation. It thus becomes increasingly important
to - develop- business-government interaction. As that interaction becomes
more frequent and the rules that govern the relationship increase in volume
and complexity, opportunities and inducements to corruption ‘multiply.
However, an increase in the clarity and efficiency in enforcement of gov-
ernment administration. provide disincentives to corruption. When the im-
plementation of foreign investment regulations is certain and when the
rules themselves are precise and easily understandable, the investor will
know what to do, when to do it, where, how and through whom it is to be
done. And, although delegation of authority (to civil servants) may not
have been lessened, there is less room for discretion. There results a cor-
tesponding decrease in the need for courting the personal sympathy of
government officials. Perhaps most important, since payments in the form
of bribes or as responses to extortionate demands represent additional costs
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to the' ﬁrms, corruptron “will” be -avoided- ‘ot belng "contrary to-the * twin’
ff{ax mé* of proﬁt maxrmrzatron anid ‘cost” minimization.

The supply functtan

The sister function of demand is supply and here, agam, three factors,
stand out as most determinative of the avarlablhty of pohtlcal mﬂuence as
a commodlty obtamable from the ‘black market of corruption:s -

_ —— stability of govemment S
'—competence and remuneratlon of government ,employeeS° and
" thé' amount of mscretronary authority delegated ‘to -the “civil

servanmts. . . .

Relative. polmcal mstablhty creates a climate hospitable to corruptron
Frequent changes -in government, wolencem politics, recurrent changes in
political leadexshlp and government polxcy all. contribute towards a feeling
of uncertainty in tenure for govemment personnel. There will, as-a result,
be more incentive 'to ‘get the most of what' one can while i in bfﬁce Less time
to capitalize on official positions and ensure the financial posture of their
families induces the generally poorly pard civil servant to put the authority
in* his hands. for sale...Conversely, a.politically stable environment offers
assurance of tenure and predxctabrhty ‘of financjal position. Hence, pohtrcal

stablhty serves as a dlsmcentrve to cofruption. o o

"The compefence and remuneratron of civil servants hkewrse serve as
determinant variables in the supply function of corrupt political influence.
Where government personnel are adequately paid and -well trained there is
less need to augment their incomes through illicit means; a greater sense
of pnde and drgmty attaches to their posmons This'is ‘not the case, unfor-
tunately, in many of the host’ countnes where ' multinational corporatlons
operate. Much of the natural resources' sought to be" tapped by corporate
giants are in third world counrties; -this is also true’' of cheap labor. Again,
it is-in' those ‘countries wheré govemment bureaucracy is often” grossly
underpard and shamefully mcompetenf "Political power in the hands of
such "an unfortunate lot opens mnumerable opportumtres to augment their
mcome via bribe or extortion. ’

. lee the first two variables noted the degree to w}uch authonty is
delegated and discretion -vested in govemment ipersonnel - affects the. supply
of political influence. for sale. -As much as political. power is..delegated
and as wide as; official discretion allowed in .the exercise of that power,
so.too will the opportunities for corruption be. It is an open secret- that
bribery 'and extortion are largely attributable to the exercise of bureaucratic
fiat. Governments often use. procurement. and concession jpolicies that leave
decisions in the hands of a single or handful of individuals rather- than
competmve . processes : such as submrssron of bids to. procurement boards

.
v Ry, '

"5 Ibid.
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that .announce the bids publicly.. When a.single-officer, holds. plenary power,
to admit or deny entry ,of . goods into the .country, to approve or disallow
a construction project worth millions or to adjust tax assessments, the
possibilities for corruption are almost limitless. : '

I?iugram of'supply")‘yn'clibr’t e

: |
S =supply - CR == cpmpetence. &,remunerapom )
f ==function of cml servants .
GS= government stability l?A_ dlscreqon & authonty dele-
S =£ (G$ CR DA) gated ta government personnel
. [
GS (9::4 nA
A TR T § . S PR
\ - I : "~ ' . -l .
o Caff o
s ' s . ] S
) . N S—— To- N 0
s N 5 . s .
‘If: 4GS,aCR>0 “9aS<0. " GS'and CR have inveresely proportional
<0 24550 ° relations to S while JA bears a direct-
14GS,s (R 245>0° 1y proportional relation with S. Thus,
aDA>0 o 45>0 : graghs ‘for GS and CR have a negative
ATAZ 0 'S AS&0-] Szgz.wlule that for DA has a positive

The cost of znﬂuence

. A well known axiom in economics states that strength and melastlmty
of demand coupled with scarce and melastlc supply leads to high prices.
In_ the varied environments of multinational corporate operations the factors
of- supply and demand can combine in any -number- of ways to characterize
the black market for political influence. The nature and.relative intensity
of these factors, in ‘any one host country ultimately determines the amounts
of. illicit payments to be made in corrupt transactions. No fixed rule can
be formulated with reliability; however, practical generalizations are helpful
to the student of influence peddling. For example, given a situation charac-
terized by meager business' opportunities and a laissez faire economy com-
bined with an unstable political situation and an underpaid civil service —
in the jargon of economists “weak and elastic demand with cheap and
elastic supply”, we can predict widespread corruption but-in relatively small
payments Consider the- reverse: in a country with wide possibilities' for
foreign investment and’ vague government regulations (i.e., strong inelastic
demand) where the government is stable with- a competent civil service
(weak but elastic supply); we mlght predict .a low incidence of corruptxon
but where payments are made: in large amounts. Thus, the elements in the
matrices of the supply and demand functions form permutations which,
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followirg the" 1ogic ot‘f'theiax'i‘ém'?‘proiiide ‘valtable ‘clues iy ‘studjing' the
ﬁcldencesand magmtude"(l e} size of 'payments) "of bribiety and extortion:

IR AR ST RIS Yoo hs “ S, e 10 v
A dlscussron of ;orruptron fro‘m‘ the vlewpomt of. economles attams
greater relevance when transiated into practlcal terms, especially in relation
tb ‘its effect:on ‘international trade. As earlief otéd, “illicit payments repre-
sent “additional costs.<If we ‘are to. accept’ that ‘efficiency leads to profits and
that minimization of? ¢osts: leads to iprofits; the conclusion must be that
¢orruptiofi’ leads to'inefficiency and'is; thefefore, uneconomical. For econoinic
reasons, if not for any other, it is in éveryone’s best interest — including
multmatlonal firms, -to do_away, with corrupt transactions. By benefiting
mdwrduals rather than the general pubhc, ,11hc1t payments_ are _unnecessary
burdens 1mposed on mternatlonal ‘trade., In addmon, the. uncertamty of the
amounts paid ﬂhcntly compounded hy the time and expenses mvolved in
negotxatmg corrupt transactlons are all extra costs to doing busmess abroacll
that ,do not produce proportlonate benetits. Bnbery and, extortron constltute
wasteful barriers to mternatlonal economic _intercourse whlch d1m1msh ‘the
welfare of peoples in both host and hope countnes of multmatlonal enter-
pnses

~

‘ - .

When seen as.an mtegral part of a more general- mvestlgatlon of
corruption in multinational corporate -operations, the economics argument
lends itself to-still another practlcal observation. In addition to the insight
into causes and effects, it helps.in the evaluation of, the reform proposals,
that have been and will be made to, .combat this phenomenon More Jimpor-
tant, ecopomics reveals that only those proposals that reduce the supply
and demand for, t the 1mproper exercxse pf pohtlcal mﬂuence w111 have sub-
stantial effects.

pe

Ethtcal conszderattons

' The purpose of busmess ethlcs is 'to help us determme what busmess
practices are right and what are wrong: In this section the pnmary con-
sideration is whether multinational firms actually do wrong-in-paying bribes.

It is sometimes sa1d that busmwsmen care nothxng about nght and
wrong; that all they are mterested in is making profits. And, after all,
weré it not for the proﬁt to be had, hardly anyone would be in busiress:
The characterizdtion i§' misleading. There are, to be suré, those who have
not the slightest regard for right and wrong in the race for profits; But
such individuals are iprobably 'a minority. In’ business— as in. all other
human activity; everyone-“draws the line”” somewheré. It may notvbe alto-
gether reckless to suggest that businessmen often display two Sets -of ‘moral
standards. Few will .dispute that the 1970 attempt by ITT to indice .the
American CIA 'to help-preyent Salvador Allende’s rise to the presidency.in
Chile was, at least, morally questionable; more are likely to declare that
any attempt to interfere with another country’s politics .i§ wrong. And the



450. : PHILIPPINE LAW JOURNAL . {Vor. 56

same individuals would hardly question the “facilitation payment” made to
a customs inspector in Caracas airport by the local manager of a firm
meetmg the Executlve Vice-President from their world headquarters We
cannot fail to recognize the double standard of morahty

It appears that most of the wrong~domg in busmess activities is not
because the individual intends to do wrong; rather, he believes it is “right
for him under the circumstances”. It is one of the aims of business ethics
to help men free themselves from this self-serving bias-and measure actions
objectively with consistent standards,

The questions at this point are two: what is unethical/wrong about an
illicit payment by a multinational corporation? What is wrong about a gov-
ernment official’s receipt of a bribe? Firstly, such practice are wrong be-
cause they are illegal — they violate the law. They violate laws which had
been enacted because corrupt payments are seen by society as wrong and
because the need to proscribe them by statute had been felt. Ultunately,
the question is asked: why are such practices seen as wrong in the first
place? Primarily, the answer lies in the breach of trust corruption involves.
The government officer or employee holds, in his office, the public trust.
By virtue of his position the public expect him to discharge his duties
faithfully in the sense of public interest - ds opposed to his private, self-
interest. More specificallv, corruption is wrong because it violates the prin-
ciples about the nature, function and purpose of government which is in
fact established to achieve justice and promote the public weal. Stated
differently, the principle involved is that the oovemment—through the
officers that guide and employees that operate them, should distribute the
benefits at its disposal strictly on the basis of merit. And, in our discussion
of multinational corporate activities merit is determined by foreign invest-
ment regulation — not in accordance with favour obtained through the
secret diversion of corporate funds.

In reviewing the general proposition that those who rule a country
should act fairly in doing so we find that the more socially and politically
developed societies are those that emphasize ethics. This is perhaps because
experience has shown that government needs to be impersonal in moderating
and adjudicating the differences between the various competing groups in
society; to attain higher efficiency and greater range- of goods that people
need, possible conflicts must be avoided where possible. It is precisely to
avoid or control strife between segments of society that public trust in
government functionaries is necessary. And it is because of these assump-
tions that society finds it wrong for politicians or civil servants to allow
personal interests to dominate their “official duty”. No matter what justifi-
cation is offered for the making of illicit payments, it is contrary to the
principles of good government.
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The precartaus posmon ‘of management

‘The past two decades have seen the prohferatlon of wntmgs on ‘multi-
national corporatlons. Examining ‘the nature, "scope, power, -éffects and
potential of the business giants, authors have studied 'such companies fronr
almost every conceivable angle. The composite -picture 'drawn from the
existing Titerature is- generally unattractive. -In- going’ about ‘their. business
multinational enterprises deal ‘with numerous -entities:  individuals; ;groups
of ' individuals, companies; associations, urions, industries, whole popula-
tions 'and, most important, states.’ Yet, the unpleasant truth is that: more
than any of the others, states have come to regard multinational cor-
porations as predators. Given this setting, it is understandable — indeed,
predictable,  that host governments have reacted with floods. of fprelgn
investment regulations speclally des1gned to control corporate activities.
Government intervention has, in turn, given rise to a complex web of pres-
sures on. mtemat10nal trade. Polmcal economic and social factors exist
that create mducements to corrupt actmty, forelgn mvestment regulatlons,
too, create environments hospltable to corruptlon when these are mprecnse_’

[}

and 1neﬂic1ently admlmstered ‘ ‘ R

o

The efforts of -host govemments to mamtam. control of their. natlonal-_
economies have increasingly restricted the freedom of management to employ
the resources at their -disposal (e.g., the 'strict control of movement of-
foreign currency).' At the séme time they have managed to penetrate
the erstwhile autonomous ' process -of formulating multinational corporaté
strategy. As international trade and'investment have made niational economies
less responsive to traditional economic formulae, governments have reacted
with incredsed control of entire industries. For example, the Philippines
allows only four cylinder engines for ‘matorcars manufactured locally by
Toyota and set export volume quotas for the Iocal assembly of vehlcles

by Ford :

In addmon to the restrictions on corporate strategy, host .govern-
ments have sought to exert direct influence on the processes by which
multmatxonal corporations formulate their strategies. To achieve this, 8OV~
emments in South America and South Asia have encouraged joint venture
schemes between multinationals and ‘domestic” ‘firms, provided these with
government-backed financial packages, tax holidays and a score of other
incentives. Spain imposes strict limitations on foreign equity participation
and closely regulates the use of foreign capital equipment. The workeérs’
co-determination schemes now gaining momentum in Europe may ultimately
have ‘the same effect by forcing subsidiaries to allow representatives of
their Jocal -constituencies active participation in corporate planning. This
type of intervention is usual in ateas considered by the ‘host country to be
critical to national political, social or economic interest. In such cases:the
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usual demand is for the multinational. corporation..to -decentralize dec;sxon
makmg and for subsidiaries to share the process with local constltuents

.. The obvious. point: is that the formal structures -within - which multis;
natlonal companies must operate, are already bogged down by regulations.,
The pressures militating against the traditional modes of conducting busi-,
ness are enormous. And beyond the parameters of strictly business-govern-.
ment relations lie corrupt elements. The question facing a manager is likely-
to be: what compromises. are necessary: to.go on- doing business competi-,
twely and. proﬁtably" An obv1ous ;jtem~in his list of optlons is: pay bribes..

) . i RN

PART Im .
'Ifm; PRosc;_leerON OF FOI}E{GN BRIBEs IN THE UNITED STATES

Corrupt payments

. A bribe is any gift, payment or. conferment of beneﬁt upon the’ agent
of a person: 'with whom the- bnber is dealing. The briber knows that the
recipient of the bribe is acting on behalf 'of another (i.e., the principal)
and pays the bribe intending to motivate its recipient (agent) to act favor-
ably towards the briber in a transaction with the principal. The fact of the
gift being. given, payment made, or benefit conferred upon the agent is
generally not disclosed to the principal; its disclosure does not alter the
corrupt nature of the tramsaction, In multinational corporate operations,
the briber js commonly a corporate employee or commission agent; the.
principal is the multinational firm; and the recipient of the illicit payment
is usually a government officer or employee. When the bribe is offered
the technical term used is “bnbery” when initiative is taken by the recipient
in asking/demanding payment, it is called “extortion”. In both bribery and
extortion a corrupt intention (scxenter) is present in that the payor seeks
to influence the recipient of the gift, payment or benefit to act in a manner
favorable to him. In international trade the motive for an illicit payment
may be to obtain or maintain business, to “induce” the recipient, to- perform
his duty which he would refrain from doing without the bribe; the expedi-
tion of the performance of such duty (thus, “facilitation payment”); it may
be to induce- the recipient .z0t to- perform his duty; or it may be to create

“reservoir of goodwill” upon. which the payor may want to dtaw later.

The essential elements of bribery as a criminal offense in Amencan-,
statute books are, (2) the receiver must be in some governmental position,
and (b) a thing of value must be offered .to influence official action.?
Thus, the U.S. Code declares unlawful .

The payment of any fee, comﬁlissibﬂ, or compensation of any kind or the
granting of any gift or grafuity of any kind, either dire¢tly or indirectly....
(1) to any officer, partner, -emplqyee or. agent of a prime contractor

" -7KUGEL & GRUENBERG, INTERNATIONAL PAYOFFs 14, (1977).
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“holding ' 4 negouated iconittadt: éntered into by"any department, agency or
[ establishmeiit{of  the ' United: Statés . . .

In corrupt transactions, a corrupt intent (sczenter) need not be shown as
1o both- parties, ‘onlythat’ of ‘ilie - deféndaiit - is requu'ed9 The 'U'S.-Canon

of ]ud1c1a1 eth1c§ mandates that 2 member of the bench not to
T )1 «
accept any present or favors irom lmgants, or. from lawyers pracucmg
before him or ‘from others whose interests are likely' to ‘be sibmitfed ‘t6™

hirn for Judgment 10

The various--Departments :of. the. U.S.. Government have _theit-.own
regulations prohibiting - illicit ‘payments: One ‘department has .promulgated
the folIowmg

.an employee shall not sohcrt or accept, for htmself or another
person, duectly or mdxret.ly, any Eift, ‘gratuity,! favor; entertainment, loan
or any other thmg of monetary value ‘from- a‘peison who:

(1) Has, or is seeking to obtain ¢ontractual. or other business -
or financial relations with the Department )
(2) Conducts 6peran0ns or actxvmes that “are regulated by the‘
' Department;
. (3) Is.engaged, either, as pnnexpal of attomey, in. proceedmgs .
. in which the United States is an adverse party;.or
~ (4) Has interests that may be substantxally atfec‘ted by the perfor-
mance or nonperformance of the employees oﬁicra.l duty. 11 .

A t

Corrupt payments made by multinational ‘corporations, specrﬁcally
when made ' outside the territorial ]unsdlctlon ‘of the country, frequently
involve 'a government emponee or oﬁiCer—therefore falling within the
requirement stated- by the U.S. Code. This is' nof'to say' that commercial
corruption. does not occur -(i.e., those not mvolvmg government personnel).
Commercial corruptlon does. accur, and it too is proscribed by law. Of the
fifty “ states in the -Union, twenty-elght have enacted statutes speclﬁcally
dealing’ with commercml corruptlon Typical of such statutes 1s that of
New York ‘where . )

A person is guilty of commercnal brrblng when he confers, ‘or agrees fo
. confer, any.benefit upon any employee, agent or fiduciary. . without the,
" consent of the latter’s employer or prmclpal, with' initent to influence h1s
conduét in relauon ‘to his- employer’s or pnncrpal’s aﬁau-s 12 : -

Federal Iegzslatzon proscnbmg corrupt payment.s' T :

Until December 1977 bribery by American nationals (natural or juri-
dical peisons) 'committed abroad was not 4 criminal offense. It was the
Federal Corrupt Practices Act of 1977 which effectively criminalized ‘cor-

-84 US.C. ss. 51
9 WHARTON’S CRIMINAL Taw Pnocenumz. 773 (1975)
-+ 10 BLACEs- LAW' DicTIONARY. (1971).: ant
* 11 Department: of Justice, 28 'C.F.R. -45. 735 et seq.
12 New York State Code, Article 1800 at 76.
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rupt acts done outside United  States territory. However, the effects of
corrupt transactions were covered by U.S. laws, principally in-the field of
antitrust.

1. Antitrust laws. The fundamental antitrust law in the U.S. is the
Sherman Act which prohibits contracts, combinations in the form of trust
or otherwise, and conspiracies in restraint of trade or commerce among
states in the Union or with foreign countries.’3 The ratio legis of the Act
is the promotion of competition based on efficiency!4 and violations thereof
necessarily entail the existence of contracts or conspiracies that result in
restraining trade. Pursuant to the intra-enterprise conspiracy rule enunciated
by the Supreme Court in Perma-Life Mufflers v. International Parts,}5 even
where a (multinational) firm and its foreign subsidiaries are the only ones
involved in the bribery of a foreign official, this can be considered as a
conspiracy in restraint of trade When the 1mport and export trade of
American firms are unreasonably restrained or monopolized the Sherman
Act may be .applied even to acts committed outside U.S. territory.16

Under the aegis of the Fédgxal Trade Act the U.S. Federal Trade
Commission is charged with preventing persons, partnerships or corpora-
tions from using unfair methods of competition in commerce or deceptive
acts or practices in trade. The acts proscribed extend further than the
Sherman. Act in that, beyond the element of conspiracy essential in the
latter, “other acts or practices” — including bnbery-—whxch are unfair
or deceptive, fall clearly within the prohibitions embodied in the law. In
addition to the Sherman and Federal Trade Acts,. the Robinson Patman Act
relates to bribery in business transactions when it declares in Section 2(c)
that-it shall be unlawful for any person engaged in commerce

..in the course of such commerce, to pay or grant, or 'to receive or
accept, anything of value as a commission, brokerage or other compensa-
" tion," or any allowance or discount in lieu -thereof...either to the other
party to (the) transaction or to an agent, representative or other inter-
mediary therein where such intermediary is acting in fact for...any party
to such transaction other than the person by whom such compensatlon is
so granted or paid. .

Commercial bribery falls within the prohibitions of the Robmson Patman
Act since it tends to lessen competition and works to create a monopoly.!?
And Section 2(c) applies to a payment abroad by a U.S. firm xf 1t is at
the expense of sales or profits of a U.S. compétitor.18

1315 US.C, s5.°2, 2.2
¢ - 14Comell Construction Co. v. Plumbers & Steamfitters Local 100, 421 US. 616

975).

15392 U.S: 134 (1968). '

16 Hearings before the Subcommxttee on International Economic Policy of the
Committee on International Relattons, House of RepreSentanves, 94th Congress, 1st
Session, June-Sept. 1975.

17 Fitch v. Kentucky-Tennessee Light and Power Co., 136 F. 2d 12 (1943).
197618 Commerce Secretary F. -Richardson. Letter to Sen. W. Proxmire, 11 June
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i-s2. The Internal’ Revénué Code.i Although the Internal Revemue:Code
.does not criminalize ibribery; it. disallows such- payments; as detuctions;from
gross income in the computation of the income, tax base. Note. Section
'162(c) of the IRS Code:

oo (e) 1l.legal bnbes,.;hckbacks-and other payments. —
(1) illegal payments to government .officials or employees.zn” »
; No: deduction shall be,allowed under subsection . (a) for any:
payment made directly or mdu'ectly v if the payment con~
stitutes an 1llegaI bnge or. krckback or if. .. the payment
" would' ‘b’ unlawful under’ the’ last of"the Umted States*
- such' laWs were apphcable' 19

I

.Where th1s subparagraph of the Sectxon deals with, payments to, ,pubhc
oﬁ‘icxals, the next subparagraph; disallows.. deducnons of payments Imade _to

“any person” if the bribe is an illegal payment under ‘any law of the
United States, or under any law'of a State” 20 Thus,- ‘where ‘the” payment is
illegal under any ‘state ‘or ‘federal law;'and: whether the’ rec1p1ent happehs
‘to be a governmext ‘official “or ‘not; futther,” éven’' when itheé proscnptloneof
the paymient is by the ‘Taw’ of 'a "foreign’ 'country, ‘thé™ disallowWatice ' ft’orh

‘deductions in computmg the mcome tax base 'rémains.
i e [ KLU

oy The parent company of an Amencaq multmatxonal corporatxon may
,not deduct from gross income the 1ll1c1t payments made abroad by its
foreign subsrdxanes This prohrbmon falls _squarely under Sectlon 952 19

the Internal Revenue Code which | deﬁnes “Subparagraph F ,mcome ,.as

‘in the case of any controlled forelgn corporatlon, the sum()of\. - 272D
e t

(4) the sum of the amounts of any .illegal. bribes,. kickbacksuor.. other

payments (within the meaning of section 162(c) ) paid.by or on behalf

. .of the corporation directly, or indirectly to an oﬁictal employee, or.
agent in fact of a government.21

Purely domestic U.S. firms (i.e., those with .no foreign subsidiaries)
-but with marketing and sales operations abroad are treated -ashadiffererit
.class but, nevertheless, subjected to the same restrictions' as multinatipnals
-and firms with exclusively domestic operations. -Referred , to; as .“DISCs”
- (Domestic International Sales Corporations), Sectlon 995 of. the -Code
states :

(a) general rule.—a shareholder of a DISC or .former -DISC: shall be .
subject to taxation on the earnings and profits of a DISC as provided
in this chapter, but subject to the modxﬁcattons of’ tlns subpart

®)..... e
. (F) (iii) any illegal bnbe, kickback or other payment (thhm the
meaning of section 162 (c) ) paid by or.on beha'lf of
the DISC directly or mdtrectly to an oﬁicxal, employee

or agent in fact of a government. .

19 (US) Internal Revenue Code 1977 Section” 162 (c)
20 Ibid., Section 162 (c) (2); emphasns supplied. -
211bid., Section 952 (a), (a)- (4); emphasis supplied.
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-Again, illicit’payments are disallowed as deductions in the computation of
i€he -net taxable ‘income’ of a “Domestic International: Sales Corporation”.

" i fntome’ of miultinational corporations is reported on Forin 3646

'whlch includes bribes and other illegal payments made abroad. The itenis
in this form are added to the corporation’s gross income to arrive at the
tax base. Similarly, Schedule M-1 of Form 1120 (covering domestic firms
and DISCs)- effectively compels a company to reconcile its net income as
reflected ‘ifi ifs books with that reported for taxation purposes. The overall
effect of the Code’s treatment of illicit payments is to make them “deemed
contributions” and to make the income reported to the tax authorities
higher than that shown in the firm’s books. Upon investigation, discovery
of “irreconcileable discrepancies” between these two figures may subject
'the firm to prosecution under state and federal law:

w13 The Federal Corrupt Practzces Act (FCPA). As a tesult of the work
,of the Office of the Watergate Special Prosecutor in 1973, the United States
Securities' and Exchange Commission became aware of a pattern of conduct
sinvolving the:use of corporate ; funds for illegal domestlc political contnbu-
tions. Because these activities often involved matters of. significance to
public investors the nondisclosure of which entailed violations of federal
‘securities ‘law, the Commission published ‘a statement on 8 March 1974
ekpressmg the views of its Division of Corporate Finance concerning dis-
‘closure of ‘these matters in documents filed with the Commission.22 Sub-
_sequent Commission investigations and enforcement actions revéaled that
instances of undisclosed questionable or ﬂlegal payments——domestlc and
foreign, were widespread. These represented serious breaches in the system
of corporate disclosure administered by the Commission and the payments
thredtened public confidence in the integrity of the system of capital formu-
lation that rests on the premise of full and fair disclosure of corporate
business and financial transactions. On 12 May 1976 the Commission sub-
-mitted a“detailed Report on Questionable and Illegal Payments and Prac-
‘tices, “THE- MAY 12 REPORT”, to the Senate Committee on Banking,
Housing and Urban Affairs. That Report describes and analyzes the Coni-
:tmssmns activities 'concerning such- practices and payments and proposed
Tégislative remedies to these problems. On the basis of the May 12 Report,
the following recommendations were made:

e . the enactment of legislation addressed specxﬁcally to enhance the
accuracy of corporate reports and reliability of auditing processes...by
— requiring issuers (corporations listed in the Exchange) subject

to the periodic reporting requirements of the Securities Ex-
. change Act to make and keep accurate books and records;
" — requiring the issuers to devise and maintain a system of internal
accounting controls meeting the requirements of the American
Institute of Certified Public Accountants;

22 Securities Act Release No. 5466, 8 March 1'974.'
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— prohibiting -the making . .of, false, misleading.or, mcomplete
statements to an accountant m connectlon wrth any examlna
"tion or audit; and ,' .
-—prohxbitmg the falsrﬁeahon of accountmg records
*J [ e ., : I
It the same Report the . Commrssron proposed the expansron ofl 1ts
-own.1enforcement. capabilities, the development of-a voluntary drsclosure
.program and the yitalization. of; the role of boards-of directors- by‘suggestmg
that reporting companies create audit committees; composed of non-manage-
ment directors and the separatron of the functions of mdependent corporate
counsel and director. The SEC’s 1eg1siattve prqposals were tonsidered by
the 94th Congress When Congx:ess adjoumed bet‘ore takmg final action on
the proposals, the Commission published proposed rules for ,pubhc comment
identical to the proposals submitted earher to the legislature. The marn
frtems of the proposal {Rule 13b-1 and' 13b-2) were eventually mcorporated
into- the Federal Corrupt Practices ‘Act (FCPA) “The’ FCPA 'was srgned by
the President on December 19, 1977 and became’ eﬁ’ectrve immediately.

That law declares that-it shall- be unlawuful' K

g & e

.to oﬁer, pay or promise to pay, or authonze the payment of any
money, or to offer, give or promise to gtve, or’ authonie the “giving* 6f,
«anything ofivalue to—. .. - Gt

(1)-any person -who, is an ofﬁclal of a forergn government or
instrumentality . thereof,- for the, purpose; of.,‘mducmg that
individual —

T (A) to use his influence, with a foreign government

. .or mstrumentahtyi. or '
(B) to fail to perform his official functrons, to assrst
- issuer.in.obtaining: of retaining.business £orlor
: with,, .or, directing. busmess .10, any, ,person or.
mﬂuencmg Iegxslatron or regulatrons of that gov-
ernment ‘or’ instiumentality; ' -

(2) any forergn political party or official thereof or-any.candidaté
- for foreign political-office’ for. the purpose of inducing - that:
party, official..or, candidate— ‘

(A) to use, its or h1s mﬂuence wrth a forergn gov-
‘ernmiént or‘ instrumentality thereof, or-
(B) 'to fail to pérform its or- his' official’ functrons ‘ol

.{3) any person While knowing. or, having reason to know .that all
ora portron of such 5,1_: ney or thing of value wrll be oﬁered
given or promnsed ectly or mdrrectly "to any “individaal

- +who is-an,official of a.foreign .government, or instrumentality
thereof,. or to any forengn pohtrcal party or official thereof
or candrdate for forergn pohtrcal oﬂice23 "

“

Thus, the FCPA prohlbrts bribing forexgn government oﬂicrals o;
-political- parties, officers. or candidates for.the purpose of. obtaxmng ,O%; 18-
taining ybusiness, Other possible: motivations_for the jllicit ' payments. by
American firms operating abroad are also covered . by. the statute.. Seyvere

23 Section 103, Federal .Corrupt, Practices Act (FCPA)..
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penalties can be i ‘dsed on Americhr cbmpames their officers’and directors,
and others who ¥iolate ‘the’ prohlblhons A pubhcly owned corporations
must meet the statute’s internal, contro]l and. );ecord keepmg ‘requirements.
The provisions of the FCPA apply to all U.S. corporations and their officers,
'dlrectors, employeee, agents and' stockholders acting-on- behalf of ithé com-
pany. ‘The 14w ' is divided into 'two’ princ‘if)alz'sectlons .one covers publicly
held corporatlons aridl the other'is addressed to'all other domestic concerns.

A domestlc cohcérn' is deﬁned ass #> o : EU.
. i Y .
(1) a busmess enqty whxch elther has 1t§ i:nncxpal place of busmess in the

_ United States or whxch is oréamzed under the Taws of any State in
the Union or ot‘ﬁe&' Ametican" temtory &r 'possession, or

(2) an ‘individual’ who is a U.S: cmzen, nat:onal or resident.
! ! NES '

Although the law does not specrﬁcally m ntxon forelgn subsndlanes of U.S.
firms, these are mcluded in the prohnbmon agamst mdlrectly paymg or

.oﬁenng bnbes abroad 0oa

Acts prohlblted by the FCPA are those ;involving “corrupt” use of
interstate commerce to offer, pay, or promlse to pay, or authonze giving
anything of: value tos R '

a. a foreign official, mcludmg any person acting in-an official ‘capacity for

a ‘foreign 'goverriment, department, agency- or instrumentality;

b. a foréign political party; official’ or candidate’ 'for forexgn political

office; or

c. another person, while knowing or having reason to:know that the offer

or payment will ulumately go to elther of Athe two categones above,

The offer or payment must be to mﬁuence an act or dec151on by a foreign
government, poht1c1an, or’ pohtlcal party, to assist in obtaining or retaining
business — or its direction to any person _The Senate Committee report
on the law stated that, the use of the word “corrupt” is designed to make
clear that the ‘offer, payment, promise or gift- must be intended to induce
the recipient to rmsuse an official posmon in’ order to (wrongfully) direct
business.24 However it is not necessary that the act be consummated or
that it succeed in producing the, desired result; it is sufficient that an attempt
to corrupt was made The issue of who initiated the corrupt transaction
(i.e., whether it was extortion or bribery) is immaterial.

Political contributions in foreign countries are not necessarily proscribed.
Whether or not these are legal in the country where'made, what brings the
FCPA into operation is that the motive was to obtain or retain business.
On the other® hand, the' contribution’s legality will be  rendered suspect
if it is closely connected with' specific business activities in the host coun-
try; the same happens to payments the sheer amouint of which is to imply
that reciprocal arrangements with the recipiént exist.

24The May 12 Repdrt; see p.- 456 supra, fordiscussion,
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. Up; to $1 million in fines_may;sbe-imposed; on.companigs, convicted: of;
bribery; violations by an officer, director or stockholder acting:.on. bebalf;
of the firm can result in a fine of up | to $10,000 or mgnsonment for up to
5 y ars—-or both. - An"e'ni'plo&'eé" or -4éht* sub]ect 1o U.S? jtinsdictlon is
subject’ to 'these s'an'lé'benaltxes Th"liability- of 4 dll‘mtOI“ ‘Sfficet"or: §toek="
holder 'i§ predrcated on'a Wi Iful"ac':'tf‘wmle that" of “an’ ernployée" ragent'
may ‘be based' on either a ‘walful act"or’a ﬁndi’ng that’ th orﬂ'pany has in”
faict’ violatéd thé " driti- anery provrsrons fir thie ' 1aW!" This- 1§‘*mtended to
prevent a low—level employ'ee or's gent"f}om’ becommg"‘ a capegoat”* for
the oorporatlons or jts" Exediitives: Further the 18w ‘-prohrblts“thé corpoia-

txon fronr "drrectly or mdrrecrtly Ipaymg’tlfe "fine* 1mposed" v 'the’ indrvrdual
el N4 ATy e <t ST 0 FaE TN
One thlng is: 1mmed1ately clear fromy; a Teading, of . the ECPA:> “facrhta—
tion” grease” payments are.not,outlawed. .These ferms arq)§generally
used to refer. to,payments to,low;level .government personnel their. purpose,
is different.from -that of payments contemplated .by the FCEA ‘These payr,
ments  merely .“move” . a,,matter to ;an; eventual, act. or., decision that does,
not involve influencing . dzscretton .one" way_ or. the,. other Hence, the. law,
does not apply to ‘payments to government personnel whose duties are
"essentzally ministerial oF clencal” ’Smce‘faclhtatloh ‘payments -aré ‘made to
secure ‘ptompt and proper- performance ofdities, these are"not-within “the.

prohlbrtlons of ‘the’ FCPA

The U.Sv Securztres and Exchange Commxsswn

1. Regulatory: function. As the guardian- of-[public confidence in the
capital formation' system and financial transactions- in.thé U.S., the:SEC
seeks to provide investors with adequate and'-decurate- mforrnatlon‘ on the
activities of corporatlons The Secuntles Exchange Act of 1933 was desrgned
to prevent further explortatron of the pubhc ny the sale of unsound anid
worthless secuntles through mrsregresentahon and to pl ce” accurate 1nfor-
matxon on, corporate ogeratrons within “their’ 1'each7-5 u's' the “SEC “is
desxgned to control the excesswe use of credxt for’ speculatlon and 'the*
secrecy surroundlng ﬁnanc1a1 condrtrons of ﬁrms that invite - ftie pubhc to’

invest in thelr securities 25" ’

Consohant with its raison-d’étre the:SEC{has adopted a voluntary.,
disclosure progratn whereby. féporting companies :make- known  'to: share-;
holders and thie invésting public all' information: material-to. their .interests,-
And, materiality, when used as a standard for requmng drsclosure«of
information, denotes that which an’ aVerage prudent investor’ should reason-.
ably be-informed about before buying or selling securities listed by the
Exchange ‘In a series of prorouncements American courts have dealt with
the import of matenahty as such a-standard; however, the essence of ma-
teriality remams unchanged: c'ompanres shoiild reveal mformatlon‘ which ‘is

25 Senate Report 47, 73rd Congress, lst Sessron, p. 1., .
26 Senate Report 792 73rd Congress, 1st Session, p. 1.
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hkely to influéfice —: ofe ° way ‘of the otherT—fhe dec:smn “of " an " ifivestor
in its securmesz" -'L : o . :

. When the SEC dnscovered a patterp ot 1lhc1t or quesuonable payments
by companies dunng investigations in 1973 it set out to uncover the clearly
widespread practice of corporate corryption. The prevalence of the practice
meant, that the existing staﬁ of the Commnssron would be overwhelmed by
an unmanageable yolume of paperwork so that a voluntary disclosure system
was adopted (to complement the mandatory disclosure system) As a con-
sequence, hundreds of companies submxtted admrSsrons of .corrupt payments
of incredible frequency and amount, (See Annex A.), Without the co-
operation of the corporations it is doubtful whether the SEC would have
unveiled the bribes so revealed, let alorie obtain’ documentary evidence
sufficient to sustain convictions: In’ exchange for the voluntary disclosures
the SEC settled for the Iess severe “consent decrees” whereby firms under-
took to desist from making 'further -such payments, issue -“in-house rules”
prohibiting them, and the creation and development of accounting/audit
procedures to prevent recurrence of ﬂhcrt payments '

2. Audzt and accountmg- control functions. On February 15 1979
the SEC announced the adoption of two, rules “for the promotion of the
reliability of financial information and prevention of the. concealment. of
questionable or illegal corporate payments and practices”.2® These rules
were codified in Rule 13b-2:of the Securities and Excharge Commission.

Rule 13b 2-1. No person shall, directly or indirectly, falsify or cause
to be falsified, any book, record or account subject to Section 13(b)(2)
* (A) of the Securities Exchange Act.

This rule re-states the tradmonal prohibition against falsification of cor-
porate books but adds several new features. The most significant of the
features is that it does not limit the’ apphcatlon of the rule under standards
of matenahty (dlscussed above) Comments by members of the ‘Commission
on the rule mdlcated concern that false entries of insignificant or nominal
amounts would constitute violations and that the large firms with volumes
of books, records and accounts would find compliance impossible. In the
announcement' made that day, these concerns were dealt with as follows.
It noted that Section 13(b)(2) (A) of the Exchange Act requires issuing
companies (i.e., publicly ‘held firms) to. make and keep books which,

~ 21In Kohler v. Kohler Co (319 F. 2d. 634) the ruling was that what is mate- .
rial is that which might have béen considered important by a reasonable shareholder
who was in the process of deciding how to vote. Two years later,  the 'same court
said that “... to the requirement that the individual plaintifi must have acted upon .
the fagt mlsrepresented is added the parallel ' requirement that a reasonable man
would have also acted upon .the fact misrepresented.” (List v. Fashion Park, 340
F. 2d. 457). Finally, the US Supreme Court held in TSC Industries Inc. v. North-,
way, Inc. (96 S.Ct. 2126 [1976]) that “the ‘general standard of materiality ..
substantial likelihood that a reasonable shareholder would consider it mportant m
deciding how to vote.” (Emphasis on all citations supplied.)

28 Securities Act Release No. 5466, 8 March 1974. - .
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“in reasonable detail’, accurately and :fairly -reflect the- transactions® and
dispositions of the assets of the issuer. The_phrase ‘in reasonable detail’ was;
added to ‘accurate- and fair’: because.the-latter- requirement, if unqualified;,
thight :connote: a' degree of; exactitude’ and precision;;which -is unrealistic.2%
The amendment “makes it clear that the company’s records should. reflect;
transactions in conformity with accepted .methods of recording. events and
effectively prevent off-the-books ‘slush funds’. and payment of bribes.- The
Commission emphasized that compliance . would be facilitated by increaged:
use of independent audit committees and, finally, that continged. strict,
apphcatlon of the materiality standard would unduly narrow. its scope —
resultmg in unwarranted diminution of investor protection. .

The second feature of Rule 13(b) 2-1is that" no ‘showing of ' sczenter
is required to prove vxolatxon of the rule; Comments on the¢ rule when -it
was proposed were fo the effect ‘that some false entries résulting’ from’
inadvertent errors or oversights are inevitable in View of the large mumber’
of transactions that largé corporahons record daily. They also undeiscored
the unfairness of penahzmg persons who have acted in good faith' and made
honest mistakes. In its announcement the Commission stated that -inclusior
of ‘a scienter requirement in the rule would be inconsistent with the language
of the law which does not.indicate legislative intent to impose such a requires
ment. ‘The Commission went on to “explain that. imposing -liabilities - for
inadvertent or inconsequential errors- was unwarranted because the statutq
does not require perfection but reasonableness. :

Finally, a smgularly sxgmﬁcant feature of ‘the rule is the extension of
its applicability to any person. Responding to suggostlons that ‘the applica-
tion of the rule as proposed be extended only’ to persons affiliated with the
issuing corporatmn, the Commlssnon noted that the ‘effect of falsification
of books, records or accounts is “not necessanly contingent” on the 1dent1ty
of the falsifier or whether or not he acts with knowledge or acquiesence of.‘
management., It would be impractical to identify all .categories of persons
who are in a position to falsify corporate records.3 '

RuIe 13b 2-2. No director or officer of an 1ssuer shall, dnrectly or
indirectly:

(a) make or cause to be made a matenally falsc or mis-
leading statement, or

(b) omit or omit to state, or cause another person to omiit
to state, any material fact necessary in order to make statements
made, in the light of the circumstances under which such state-,
ments were made, not misleading..

' to an accountant in connection with ( l) any audit or examination of the
financial statements of the issuer required to be made pursuant to this
subpart or (2) the preparation or-filing of any document,or report required
to be filed with the Commission pursuant to this subpart of otherwise.

* 29 House of Representatives Report (H. R. Rep.) No 95-831; 1st Sessxon, 1977.
30 See note 24 supra.
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" This‘rulé is plainly meart to'be of very broad. application, including’
as it does® the ‘audit 'of finandial statements by -independent accountants,
the preparatlon -of any: required reports by independent or internal auditors,:
spec1a1 reports to 'be filed with the SEC; .and- any .other work performed
by an accountant that culminates in'‘the filing of a report with the Com-
mission. Moreover, it applies to ‘both oral and written ‘reports. In limiting
it§' scope the traditional ‘requirement- that prohibited- statements be “ma-
terially false” and misleading — or that omissionis be of “material facts”,.
fémains. Like ‘the first subpart (i:e., 2-1)' of the rule, there is no scienter
requirement here. The.Commission asserted-that the advantages of the rule
as a deterrent against questionable or illegal payments outweigh: potential
disadvantages. of jmpeding communications between auditors and those
from whom they seek mformatmn On the other ‘hand, unlike the first
subpart, the prohibitions here extend onIy to dlrectors and oﬁicers of the
corporations. However, controlling _persons of ‘the issuing firm may be held
liable, for conduct violative of this subpart under Section 20(a) of the
Exchange Act 31 Emstxng antl-fraud prov1s1ons and the ‘concepts of aiding

HEH
BRI

3. Intemal cantrol Pubhcly held compames are required to devise
and maintain’infernal ‘control systems' sufficient to- provide reasonable assur-
ance 'of meeting' certain objectives:3 These objectives require that, inter alia,
transactions be: properly authorized and recorded and that assets be safe-
guarded. That management has a responsibility: to maintain internal control
of the company they run is a well-established principle. But subjecting
corporations, their officers and employees to possible 11ab111ty in either
civil or criminal actions for not having a system as adequate as is contem-
plated by law is new. Significantly, there are no clear guidelines by which
to. grade the agccounting standards of companies —at least, not in the
statute books. Further, evaluating an internal control system is a subjective
process and even the most knowledgeable individuals can arrive at different
conclusions. In establishing and maintaining control systems, particularly
with the object of preventing illicit payments, management must consider
such diverse factors as: the size. of the business, diversity of operations,
degree of management centralization, executive management’s exposure to
daily details of operations, and many others. Such considerations are not

included in the law.

While the internal control objectives of the FCPA are taken directly
from professional accounting/auditing literature, it is important to recognize
that the traditional definitions of such control systems are addressed to
informing the auditor of management objectives. The auditors’ purposes
in reviewing internal control is to help determine the extent to which

31 Ibid.
32 These objectives are outlined in the Statement on Auditing Standards No. 1,

section 320.28 and included in Section 13 (b) of the Exchange Act.
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other auditing procedures.-need be performed.. Thus, an auditor. determines
whether certain internal: control procedures. are satisfactory for this purpose.
Whereas the law here is intended to prevent defiance or cu:cumventxon of
the system of corporate accountability, it is ‘névertheless true ‘that ‘most’
published .reportsi>of questionable or illegal. payments indicaté. not. that
internal‘control mechanisms are inadequate but that they were circumvented. .,
It is not possible for the: FCPA to prevent or.detect.all illegal or question-.
able'foreigu payménts.

As1de from exhortatxons to comply w1th the law addressed to company‘
personnel there remams not much more ‘that " management can ‘do other’
than revxew its accountmg procedures ‘to ensure corporate accountability. '
The questlon, may be asked how' does. 2 firm's internal control system’
provide reasonable assurance that illegal forelgn payments do ot ‘occur?
Broadly speaking, a first step would be to consider possible’ ways in which
such payiments may be-madé. For instance, a part' of the commission: pay-
ments™~or discounts to foreign agents, consultants or distributors may be
passed on to forelgn government personnel Indicative of such arrangements
that call for inquiry are: a commission or discount dlsproportlonate to the
services performed- or rates prevailing at the time such services were, ren-
dered; requests for false certifications to government agencies in relation to
the amount of payment; overbilling ‘coupled with disbursements to a third
party In general, unusual requests related to payments —no matter how
innocuops, should be checked thoroughly unless supported by satxsfactory
explanatlons. . . .

Another factor to consxder is the poss1b111ty that foreign: payments
are being made from corporate funds not reflected in the accounting records.:
This should immediately lead to an investigation of ways in which such
funds could be established and maintained. The very existence of “slush-
funds™ is totally incompatible with corporate accountability. Finally, man--
agement should determine what changes in the infernal control system of
the” 'firm are desirable to prevent ‘arid detect illicit payments. Should an
illicit paymeént be detected, proof that’ management had devised and main-
tained an adequate control system is one way for directors and officers to'
show that there was no wilful violation of the anti-bribery. law by those not
directly involved in the questioned transaction. Also,’ a formal code of
conduct that is appropriately communicated'and moritored is an important
step in’ exercising the proper care contemplated by law. Such “in-house
rules” should outline in unequivocal terms the firm’s policies on, inter alia:

a) pohtlcal contnbutlons— payments made to political parties, their offi-

cers a!;d individual candidates for pohucal/governmental positions;
b) comphance with rules and regulations in host countries;
¢) commissions, fees, dxscounts, retainers and similar arrangements; these

+ should include statements of kickbacks and “facilitation payments”;

and |
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d) accounting— the standard of accuracy- in répeorting,” describing and
otherwise documenting financial transactions of the ﬁrm

Treatment of vzolattons of the FCPA

When a violation of the FCPA is suspected or dlscovered house
counsel and the firm’s audit committee should be informed forthwith. If
counsel finds that the violation is actionable, a second opinion. from outside
(not in-house) counsel may be required; notice to the SEC’s Division of
Corporate Finance should be sent stating that an internal inquiry has been
authorized by management to be undertaken by mdependent auditors and
outside counsel. The firm will thus be in a position’ to decide how to
approach the SEC to negotiate a resolution. of the problem with the least
onerous consequences. The possible ways of solving the problem, in their
order of severity, are:

(a) disclosure of the violation on an informal basis and co-ordinate with
the SEC’s Div. of Corp. Fin. on what steps would be taken there-

after;
(b) Filing SEC Form 8-K with a report of the firm's audit committee

" attached;
(c) the issuance by the SEC of a report pursuant to Section 21(a) of the

Exchange Act; and
(d) a “consent injunction”, either with or without ancillary relief.

SEC Form 8-K. A disclosure of FCPA violations to the SEC on an
informal basis and the filing of Form 8-K are the least onerous alternatives
in dealing with illicit payments. These result in the following consequences.
Facing a case of corrupt payments, even when kept strictly an internal
company affair, adversely affects morale and prestige. Admission of the
offense to outsiders (i.e., the SEC) makes this effect more ‘distinct. The
disclosure amounts to a confession of guilt and Form 8-K makes it a matter
of public record. Thus, there arises the possibility of a share-holder deri-
vative suit based on the facts disclosed. A disenchanted stockholder. may
decide to ask that the company be reimbursed the amount. of the illicit
payment; allege mismanagement in that the payment was not prevented
or that adequate internal control systems were not maintained; etc.

Section 21(a). SEC Release No. 34-156664 (21 March 1979) outlines
the procedure by which reports of investigations and statements submitted
pursuant ‘to Section 21(a) of the Exchange Act are dealt with. As part
of the process of resolving their involvement, persons under investigation
submit a statement to the Commission setting forth certain factual admis-
sions and, in some cases, specific undertakings. A statement will typically
contain the principal aspects of the matter being investigated, the role in
these matters of the person(s) making the statement, and “any other
representatoins the person(s) may wish to make”. If accepted, the Com-
mission will publish the statement. Acceptance and publication of the
statement will nor preclude other proceedings by federal and state agencies
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such as the Department of Justice —or éven the SEC-itself.: However, the
determination to -accept and publish the statement would probably not have
been made by the Commission had it not already decided not to institute
proceedings based on the contents of the' statément or other information
revealed in the course of the investigation. On the other hand, there is no
assurance that the published admissions will not be utilized in private suits
or. criminal prosecutions.

Administrative proceedings under Sectzon 15(c) (4).

If the Commission finds, after notice’ and opporturnity for- hearing,
that any person subject to'the provisions of Section 15 of this title or
any rule ‘or regulation thereunder has failed to comply with any such
provision, rule or regulation.in- any material respect, the Commission may

- publish its ﬁndmgs and 1ssue an order requiring such person to comply

* with such prowsmn, rule or regulatxon thereunder upon such terms and
conditions and within stich time as the’ Commission may specﬁy in such
order. (Section 15(c)(4) of the Exchange Act.) . .

The provisions of the FCPA addressed to accounting standeifdé were
codified into the Exchange :Act as Section 13(b)(2). This part of the law
has been used to require correction: of previously filed reports and: to. man-
date the future compliance with Exchange Act reporting requirements: In
contrast with an injunctive settlement (discussed below), a benefit that
c¢omes with settlement under Section 15(c) (4) is that there -are no-collateral
consequences to the deferidant such a$ criminal contempt for violation of
the various disqualifications under- securities laws. A settlement ‘under this
section- is more practical from ‘the standpointof enforcement since the
prosecution might obtain. relief similar to -a permanent injunction without
showing that a recurrence of the wviolation -is likely.33 However, this section
may be utilized more wgorously in the.payments and perquisites area by
ordering a more encompassing ancillary remedy.3 .

Injunctive relief. Compared with the resolutions to violations of the:
FCPA outlined above, injunctions are decidedly. more severe and.effective..
Future violations are liable to prosecution.as criminal contempt resulting
in various .disqualifications ,under federal securities laws.,K The injunction
would, for example, provide the basis for d1sc1phnary proceedings..against
a, broker or dealer in securities;- prevent ;services in various capacities by
an investment company and provide d15qual1ﬁcat10n of certain professionals
from practice before the SEC under Rule 2(e) of ifs Rules of Practice.
In addition to the adverse effect on the issuing company’s reputation in the
busirigss community, collateral estoppel consequernices may result. ... -

' . Among the ancillary reliefs pursuable by the SEC are: the appointment
of a temporary receiver; establishment of a trust over ‘the firm’s. -assets;

33This comes in the form of an undertaking, entéred into umlaterally by the
person revealing the- violation, - that the violation ‘will not .be repeated and that mea-
sures will be taken to prevent recurrence thereof.

34 Note that the section states that the SEC may “compel comphance upon
such terms and conditions ... as the Commission may specify.”
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the nominatidn. by the SEC of a director(s): to sit with the firm’s Board —
the nommee(s) not having been prev1ous1y connected with the company.

Tt [ARY FEN !

u.s. Agenc;es in mternatzonal trade

The Overseas PrlvateJ Investment Corporation (OPIC) was created
“to mobilize 'and facilitate- the participation of U.S. private capital and
skills in the economic and social progress of less developed countries”.35
In furtherance of this aim, it grants loans to American investors overseas
for projects- which will be conducted in accordance with local laws. Thus,
Section 2.02 of the Foreign Assistance Act.(1969) requires the investor
to state that all the information submitted in Support of a loan is “true,
correct and complete in all respects”. Further, the"Act’s Section 2.04 aims
to assure comphance with OPIC requirements on the legality of projects
by mandating that proposed investments conform with all the laws of the
host country which would have. been ascertained had. a reasonable inquiry
been made.

What is curious, however, is that the law does.not provide a standard
for ascertaining the “reasonability” of an investigation/inquiry on the laws
of the host country. It does not indicate who is to conduct the inquiry nor
provide for monitoring continued. compliance with the laws applying to
the investment project; and it does not contain ‘a “conflict clause” addressed
to possible inconsistencies between laws of the home and host. countries.
Thus, in countries where political contributions are legal, an investor may
be within the bounds of acceptable conduct vis-a-vis Section 2.04 in con-
tributing funds to -a political party and'-— at.the same time, be in violation
of the FCPA. Similarly, a' U.S. company that uses loans from the Export-
Import Bank is ‘obliged’ to desist ‘from conduct illegal in the host' country.
To discourage illicit payments, commissions and fees in excess of the
actual value of the goods.or services involved in the investment project
must be declared by the inyesting company. Failure to disclose “relevant
material” or making misleading or fraudulent statements renders the firm
liable to a revocation of its loan and referral’to the Criminal Division of
the Justice Department. Again, there are no guidelines on what constitute

“relevant material” nor on the valuation 'of the serv1ces rendered in connec-
tion with the mvestment project.

The Agency for International Development (AID) is yet another U.S.
agency providing funds for overseas investment by American corporations.
In obtaining a loan the firm must certify that no bribes, kickbacks or illegal
payments are made.

Without specifying bribes, kickbacks or other illicit payments, both
the Civil Aeronautics Board (CAB) and the Federal Maritime Commission

35 Butler, 1975 House Hearings; Foreign Assistance Act, 1969.
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(FMC) invoke: particular statutes.that proscribes corrupt paymeits.:Section
1302 of Public Law 85-726 states: '

(c) The promotion of : adequate'econonucal and efﬁcrent service by 1air
carriers at reasonable charges, without unjust discriminations,undue
preferences or advantages, or unfair or restrictive competitive prac-
tlces R . LI

In this description of thefnature of civil air-transport the CAB"is ¢harged
‘with -promoting, the -law. clearly providés a'basis for the disallowance -of
-corrupt ‘practices meant to -obtain unjust preferences. Hence, if the CAB
finds 'that ' an air ‘carrier* engages insuch prohibited ‘practices<or unfair
niethods of competition, ‘it may ordersuch'carrier- to desist from such acts
and refer 'the matter to the-Justice Department for disposition. -And, ‘like
‘the CAB, the' FMC has authority-to deal with!illicit. payments ;in.the ship-
ping industry. Falling under the category of unjust and unfair trade prac-
tices, bribes are proscnbed by 1mphcanon of law m 36 USC ss 815, thus

.. It shall be unlawful for any skrpper, consxgnor, cormgnee, forwarder,
broker, or ‘other: person, or any officer, agent or' employee, iknowingly -and
wilfully, directly 'or indirectly, ‘by...any:..unjusts or unfair. devise .or
means to obtain or attempt to obtain ,tr_anspo_rtat_ion;by water for property

. at'less;than the rates, or pharges ;which wpulgi otherwise be applipaols.l

P'n'i"chase .and sales of r}zil:itary eguipment
i+ The!procurement of military equipment is within the provinge:.of the
U:S. Defense Department :which prohibits the use of improper influence

“which induces or tends to induce consideration or action by any, employee
or officer of the United States with respect to any government contract on
‘any basi$ other than the mierits of the matter”.36 Inequitable arid exorbitant
fees charged in relation to goods bought or services rendered are prohrbrted
and contingent fees for information which leads td" 'a‘ ‘contidet dte ‘disallowed
unless the' agent involved is a bona fide employee of is maintained ‘by’ the
contractor for the purpose of securing business.3” The mlsrepresentatlon
‘of fees and discovery of other improper payments ‘are grounds “for the
re]ectlon of the bid of offer, ‘thé annulment 6f a'contrict, ‘and recovery
o£ _the fee involved. The Defense Department may ‘also declare ‘persons
‘involved in corrupt or questronable transactions as inelligible for ‘' future
contracts and tefer the miatter’ to ‘the Justice Department for dlsposmon

Foreign military sales are regulated by the International Secunty Assns-
fance and Arms Export Control Act of 1976. In addmon 1o the requrre-
ments of the Foreign Military Sales Act, it requires full dlsclosure of pay-
ments, contnbutrons, and gxfts, dlsclosure of the followmg is also necessary

(a) the name of the person who made the payment contnbutlon, grft
commission or fee; ..

36Defense Department Regulations on procurement 'of matenal
37 Armed Services Procurement Regulations.
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(b) the name of any sales agent or other person to whom such payment,
contribution, gift, commission or fee was paid;
(c) the date and amount of the payment;
“(d) a description of the sale in connection with whxch such payment was
made; and .
(e) the identification of any business mformatxon consxdered confidential
by the person submitting the report.38

Significantly, firms participating in foreign. military sales programs
‘are not eligible for reimbursement by the U.S. government for any unreason-
-able payments that were made or for expenses incurred in tramsactions
where the use of “improper influence” is discovered.?® And, if extortion
is attempted by any foreign official with reference to any transaction involving
U.S. military equipment, the President of the United States may recom-
mend the termination of the military assistance program in the country
involved. .

The criminalization of illicit payments made abfoad

It is unusual; indeed the United States is the only country where one
can find statutes making it a criminal offense for persons within its juris-
diction to pay bribes abroad. The reluctance of states to legislate against
corrupt payments abroad is due at least to four factors: (1) the well-
established principle of the territoriality of criminal law; (2) the difficulties
inherent in prosecution based on acts done abroad; (3) burdens on a
defendant created by the imposition of criminal penalties done abroad and
which raise important questions of fairness' and due proceSS' and (4) the
prmc:ple of comity among nations. : ST

1. The extra-territorial application of criminal law. In general, states
have been reluctant to extend the application of their criminal law beyond
their territorial jurisdictions in consideration of the twin principles of sov-
erelgnty and territorial supremacy of nations. Criminalizing' the act of
paying a bribe necessarily involves the characterization of the act of receiving
the .payment as criminal..as .well. Therefore, if an employee of a multi-
national firm would be liable to criminal prosecutlon in his home country
for bribing a customs official in.a host country, the necessary 1mp11catlon
is that the customs official would likewise be liable to criminal prosecutxon
.in the firm’s home country. And, a conviction of the company man auto-
matically stigmatizes the recipient of the bribe as guilty, too. These impli-
cations' would arise irrespective of the action taken by the host country’s
government. A further conchision would be that ‘the host courtry would
be effectively depnved of its prerogative of deciding whether or not, in the
hght of the circumstances, it wishes to take any action at all.

38Section 604 (a), International Security Assistance- and Arms Export Act.

1976.
39 Ibid., Section 604 (c).
40 Ibid., Section 607.
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.A state has jurisdiction to prescribe a rule of law. attaching legal con-
- sequences-to conduct that occurs beyond its territory -and causes,an effect
. ;within its terntory in the following instances: (a)-when the. conduct and
its effect are .generally recognized as constituent, elements of a crime or tort
- under its laws or:(2) if the conduct and its. effect are constituent, elements
.of activity to- which the rule:applies;- or the effect within the territory is
-substantial (as in forgery of bank notes and coins); or it occurs as a direct
and foreseeable result of the conduct outside the country; or the rule is not
consistent with the principles of. justice. generally recognized by states
(as in the case of air piracy).®! It can be convincingly argued that. the
effects of corrupt payments, particularly of the frequency and. magmtude
attributed to multinational corporations, provides states with justification
.in cnmmahzmg bnbes abroad

2. Dzﬂ‘icultzes of enforcement Whatever -the scope of a. country S
legislative jurisdiction, a formidable obstacle exists in that its writs do: not
extend to non-citizens beyond.its territorial boundaries. Thus, both investi-
gation and.prosecution of foreign. corrupt payments.depend to a .very large
degree upon the voluntary. co-operation: of foreign individuals and govern-
ments. Whether such co-operation is forthcoming is certainly problematic.
The availability of -witnesses -and evidence ‘in a-case.where the essential
elements take place abroad will probably be so limited as-to preclude proof
beyond. reasonable doubt — the standard in cnmmal cases, Moreover, while

_such. a law may deter its natlonals from engagmg in corrupt practlces, it is
unhkely to be taken seriously by a forengn government official as a justifica-
tion for failure to “come.across”. .

’

3. Fairness and due process. Another possible explanation for -the
- hesitation by states to criminalize acts done abroad lies'in the two principles:
a) a defendant’s right not to be subject to double jéopardy and b) his right
" to compulsory process-to obtam ‘the' attendance of thnesses

The position of a defendant in a criminal prosecutron for bnbery
committed abroad would be very difficult. The existence of a foreign reci-
* pient of the paymentin question is an essential elément of the offense and
“‘the operative "acts would’ almost inevitably have occurred on ‘foreign™soil.
‘Whether of not the prosecutlon could obtain necessary ‘evidence, the ‘de-
‘fendant would in most ¢ases be without the benefit of compulsory process
with respect to foreign witnesses. To hypothesize an ‘extreme situation, ‘it
would be possible for an individual who has been prosecuted in the country
where the bribe occurred and acquitted through testimony of foreign wit-
nesses given under compulsory processes available in the foreign country
to be prosecuted in his home. country without means.to compel the testimony
of the very witnesses who had influenced the acquittal in the foreign trial.

41 McCloy, Corporations:.The Problem of Political Contributions and Other Pay-
ments at Home and Overseas, 31 Tae Recoro 306, 307 (1976). ,
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The crithinalization of' foreign corrupt payments 'also runs counter to

- defendant’s right not to be subjected to double! ‘jeopardy.' After a prosecu-
- tion in his home country, a foreign prosecutor may nevertheless feel com-

t

pelled to prosecute in his own (i.€., the host country) jurisdiction the same
individual subjected to jeopardy eariier. This may be'to compensate for any
“loss of face” occasioned by prior prosecution abroad in which ‘his (the
prosecutor’s countrymah was stigmatized as criminalf it may be simply to
establish his official diligence. This is even ‘more probable in case the former
prosecution resulted in an acquittal since the interests of the country where
the corruption took place is often more critical than -that of the -briber’s
home country. :

4. International comity. “Comity” has been defined as “the body of
rules which states observe towards one another from courtesy or mutual
convenience, although they do not form part of international law”.#? Such
rules reflect “the recognition which one state allows within its territory
to the legislative,  judicial and executive acts of another nation, having
due regard both to international duty and convenience and to the rights
of its own citizens or of other persons who are under the protection of its
laws”.43 Enactment of criminalizing statutes for acts performed abroad goes
beyond the traditional application of international comity dmong nations.

The assertion of jurisdiction by a country over behaviour properly

" subject to the jurisdiction of another is unprecedented in the absence of

significant national policy concerns which far outweigh the interests of
affected foreign states. Such an assertion of jurisdiction necessarily demeans
the enforcement responsibility of the foreign state for such conduct as is
in question and deprives the foreign state of the often critical determination
as to whether or not to initiate prosecution for a.particular offense. Thus,
resentment can be expected of countries considering themselves entitled to
priority of regulation as the locus of the conduct in question or as the
jurisdiction of incorporation of the multinational corporation — or both.

It should be noted that the criminalization of corrupt acts done abroad

- is a unilateral action by one nation expanding its jurisdiction to the maxi-
- mum extent. This is at the other end of the spectrum of alternative inter-

national solutions of the problem which is based on respect for the primary
interest of the country which is the locus of the criminal act and mutual

assistance in the detection and proof of such acts.

PART HI

THE CAMPAIGN AGAINST CORRUPTION IN INTERNATIONAL FORA

1t is self-evident that the practice of making illicit payments in inter-
national trade is a world-wide problem. As such, any solution attempted

42 Brack’s LAw DICTIONARY, 334 (4th ed., 1968).
43 Hilton v. Guyot, 159 U.S. 113, 164 (1895).
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unilaterally - thirough . legrslatrom can,-at bést, meet : onl “natiohal: oF, " morf
optimistically, ‘regional ‘success. - Corruptior "‘cannot -2 controil'ed unlesk
national éfforts ‘o’ curb. it are’ supplemented Byuritematronal"égreements*
As pointed out:in' Part One, ‘individuals and corporanon§4‘are'unable t6 nd‘
themselves™of tife bribery: syndrome as long as it remains™a" Way “of lrfe

in societies where business is conducted.” - R S B OGN T

-The’ advocates of an -international’ solutron feel that 1t is- possrble to
conclude an' internationdl*agreerient in vrew of hé indubrtable rectitude of
thé ‘moral 'justification for regulating illicit payments It is acknowledgea‘
that. an ‘international accord will take longer to' negotrate than a whilateral
(i.e.; national legislativé) mieasure. However,lspeed nay notj ‘be as 1mportan’t'
as: uanersahty, equality’ and efficacy in- mternatxonal apphcatron——espe—-
ciallj as' the trauina of recent scandals has probably had s$ome " sibstantial
1mpact already upon both potential bribers and solicitors of bribed. Discis-
sion of -the subject matter that should- be included -in .anyinternational
agreement_on illicit. payments dn mtematlonal trade is; ,facrhtated -by con-~,
s1dermg three topics in turn: (a} the scope of the agreement, (b) requirer;
ments imposed by the agreement and :(c)- disputes-. arising . under the:
agreement.

" 1. Scope of international agreements— “An! mtematronal agreement de?’
signed to curb illicit payments in’ international ‘trade shouid “cover ‘both‘
trade . and, JInvestment. transactiops inasmuch as. the, problem of:: corruptlon
plagues bBoth 'areas. o£ busmess actr,vrty n, the same- vein, .it: should . apply,
both to those who- propose and/or make 1lhc1t payments ' and those -whg,
solicit and/or accept t bnbes _Further, the agreement should. not- be made,
to apply only to multmatronal enterpnses since as many documented exams-,
ples of abuse involve compames that do not: fit, this category44 Fmally, the,
agregment should not apply merely to pnvate corporatrons but should. extepg,
to govemments and state trading orgamzatrons. Resistance. to thrs posture;
can be: antrclpated from countnes.m which the government- and state tradmg,
concerns are active in jnternational, trade a.nd investment,. But’ there is-ng,
reasonable ]ustrﬁcatron for the, limitation, of. the scqpe of. apphcabxhty ,o£ 8

greement to- pnvate enterpnse, it would certamly be. mpracncalm cases;

2 Requzrements zmposed by- 'the agreement. To begin- with; ‘such ‘ad
agreement will obligate signatories to strict enforcement of lecal lawk:
proscribing payment and receipt of corrupt monies/benefits. This should
be accompanied by the obligation to enact and enforce rules on " disclésure)
The- overall. position should. be.that enforcement; will- be non-discriminatory
in all.aspects (e.g.;. against bnbers andrecipients, natiopals .and forergners,
mdrvrduals and corporatlons) Jn cases, where 10cal Laws proscn'bmg" )ngupr‘
" 44 Statémént of the: United States Delegatxon before 'the' Subcommrttee:'of ‘that

General .Committee . of vthe , Organization of -American States- (QAS) on;.the Behayion
of Transnational Corporations, 29 October 1975. -

°
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payments in international business transactions are inadequate or non-existent,
signatory states should be obligated to enact appropriate legislation within
a, stated period. Equally-important, arrangements should be made for the
mtematnonal co-operation of signatories in'the enforcement of these laws
and regulatwns—mcludmg the sharing of data and making available com-
pnlsory processes to aid in prosecuting or defending alleged malefactors.

-/A more. ambitious but no less desirable agreement will supply its’ own
set of standards for deahng with corrupt payments in_international trade.
It will contain requirements to disclose payments to government officials,
contributions to political parties and their candidates, substantial financial
grrangements with business intermediaries and a schedule of standardized
permissible “tlps”, commissions, discounts and rebates. Finally, provision
will be made for the international adjustment of disputes arising out of the
agreement c1

"3, Résolution of disputes and enforceinent. A. common provision in
ex:stlng or proposed international agreements on corrupt business” practices
is-an exhortation on signatories to comply with a “code” of behaviour.
The éffectiveness of internatidnal efforts to combat illicit payments will,
however, have to depend on more than just exhortations. Prospective action
to. control.corruption should proceed on the basis of a binding international
document implemented by national legislation.

A satxsfactory dlspute-resolutlon mechanism would require, at the
minimum, ‘an’ impartial international body with power to resolve questions
of fact and to make recommendations on correctlve action. Ideally, such a
role would ‘b performed by an international agency — perhaps in a manner
analogous’ to the procedures of the General Agreement on Tariffs and Trade
(GATT). An alternative would be to entrust the role of dispute-resolution
to natlohal agencles ‘which will be charged with a duty to function impar-
tially. Agam, if submission to the ]unsd1ctlon of, and compliance with the
discretion of 'such national agencies were left to volition by relying on
exhortatxons to do so, effectivity of enforcement will probably be minimal.
Also, whlle enforcerient on a_ iiational level may be a more practical goal,
i€ ‘can scdrcely be' expected to result in uniformity, The setting up of an
international agency with ample powers and making-submission to its juris-
diction comipulsery on s1gnatory states is the more meanmgful albeit difficult
alternanve, AP . Lo

Internat;onal Fora.

“'There are a number of fora in which a country may seek an international
agreement proscnbmg corruptlon in mternatlonal business transactions,
Each ohe has its limitations resulting from various factors. In some cases
limitations -arise out of the forum’s limited jurisdiction; in others they result
frofi the forum’s political processes and raison-d’éire. States are, however,
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not- restricted to a-single forum — although: resort to one with. sufficient
potentxal to meet all the goals mentioned above would be ideal. There are,:
today, these alternatives: (a) the Umted Nations; (b), the Organization of.
American States; (c) the Organization for Economic Cooperation and De-
velopment; (d) the Internatlonal Chamber of Commerce; (e) the British
Commopwealth Secretanat (f) the European Economic Community; and.
(g) the Association of SouthEast Asian Nations (ASEAN). On the other
hand, resort may be had to independent efforts to conclude bilateral or
multilateral concordats. The EEC, ASEAN, and British Commonwealth
Secretariat have, todate, no existing agreements or projects designed to.
achieve international. co-operation in the campaign against corruption in
business activities. Following is a review of those fora where such agree~
ments have been concluded and/or serjous attempts to formulate them. have
been made. . , 4 g

1. The United Nations (UN). The United Nations has the broadest
]unsdxctlon in terms of membership and subject matter. Further, it already
has organ§ working. in areas .related - to multinational corporations- and,
corruption in business. On 15 December 1975 the General, Assembly
adopted a resolution entltled “Measures against corrupt practices of trans-
national and other corporations, their intermediaries and other involved”.45,
Governments were asked to take appropriate, action and'the Economic and,
Social Council (ECOSOC) was asked to: direct,the United ‘Nations Com~
mission on Transnational Corporations (later Centre -on, Transnational. Cor-
porations or CTC) to include this matter in its program of work, At the
Commission’s second session in Lima, Peru on March, 1976 the United
States proposed the establishment -of a workmg group to negotiate a multi-
rational agreement to deal with corrupt practices.*6 It was pointed cut ‘that
both home and host countries have responsxblhtxes to set out and enforce
rules on this problem, that the issue is not limited to transnatlonal corpora-
tions and that it mvolves both trade and mvestment Too, 1t was emphasrzed
that “disclosure” is a potent measure to deal with corrupt international
business transactions. The prOposal was again put ‘forward at. the ECOSOC
meeting in Geneva the same year and on 4 August the ECOSOC adopted
a draft resolution in place of the American proposal. The resolution estab-
lished an 18-member Ad ‘Hoc Intergovernmental Working’ Group ‘o Cor-
rupt Practices.4” Its mandate is to conduct an exammatlon of corrupt prac—l
tices, elaborate an international agreement to prevent and ehmmate all
illicit payments in connection’ with mternatlonal commerc1a1 transactlons
as defined by the Workmg Group and to report on the matter by 1977

45 General Assembly Resolution 3514 (XXX), 30 UN GAOR, (No. 34), 69-70.:

46 Paper submitted by the US Delegation to the UN Centre on Transnational
Corporations. of UN-ECOSOC; 2nd Session, March 1-12, 1976; UN Doc. E/5782-
E/c. 10/16 at pp. 37-38.

47TECOSOC Resolution 2041, 61 -UN ESCOR 6lst Sessron, Supp (No D, 17,\
UN Doc. E/5889 (1976). "

.
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In' spite of the broad ]unsdrctlon of the UN “and the m1t1at1ves it Has
taken, there remains a questlon as to whether the pohtxcal processes in that’
body will permit it to" arrive at a solution thaf meets the goals 'discussed
above. In compliance with its mandate, the Working Group was 'éqital to
its task wher it formed the UN Committee on' an International Agreement
on Illicit Payments which completed- its formulation of just such an'agree-
ment. The draft agreement (Annex ()} rePresents a substantidl' meastite of
unammrty among members of the Committee and resolves most of the major
issues which were the subject of controversy. Not only was the definition of
offenses to be proscribed settled without having to resort to brackets under
Article 148 but a new provision was introduced in paragraph 1 of that article.
The new provision requires states that do not recognize criminal respon-
sibility of juridical persons-to take appropriate meastres to achieve effects
“comparable” to the criminalization of acts proscnbed when perpéetrated
by such entities. . v . ' y

Article"2 of the draft also reéolves a major -difference in opinion of

the Committee members anént”the definition of the teriiis “public ofﬁcnal”'
“international commercial -transaction” ahd “intermedidry”. The term ¢

ternational commercial transaction” covers ‘any application for or acqursxtlon
of proprietary interests or production rights from a government by a foreign
national or enterprise. It also includes various'arrangements, both contrac-
tual and proprietary, relating to' the exploration and explortatlon of natural
resources by foreign' enterprisés. These include - concessions, ' service con-
tracts and product-shanng agreements I

’

The provisions on the mamtenance of records "and disclosure require-
ments (Art. 6), 1mplementatron procedures (Art. 9), mtergovernmental
cooperation on legal proceedings (Art. 11) all seem to be free from the
more sensitive controversies usually assocrated ~with international conven-
tions. With reference to the provrsrons on ]unsdlctron (Art. 4), although
there was substantial agreement on the basis of which country may take
cognizance of a case, the incidence of brackets in ‘paragraph 1(d) and
paragraph 3 shows somme outstandmg major drfferences of opinion.,

The difficulties encountered in drafting the agreement were not the
only, source of problems for the, Working Group. The work was begun in
1976 and a pattern .was quickly established that was to characterize the
whole. negotiation process. The principal advocate for a swift conclusion
of the convention was the United States; its sponsorship of the project
intensified upon passmg of ‘the Federal Corrupt Practices Act (FCPA).
The lohby of American businessmen who feel that they are subjected to a_
uniquely disadvantageous standard of conduct- (see Part II) had had its

- 48Ttems in the draft agreement enclosed in brackets are those where no un-
anumty had been reached by the members of the Panel incharge of ‘drafting the
apreement; resolution of these controversies and ﬁnalxzanon of the subject provrsron,
was reserved to later meetings.
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effect and.American- delegation-in the Working. Group drd its ‘best,to, move
the negotlatro,ns alopg On :the other hand the participating - members from
the. Co,mmunrst blqc felt superior: to the whole affair and declmed to ‘parti=
cipate -in the proceedmgs. 9 Third world couptries, . while partrcrpatmg in
the drafting process, - showed Jack of enthusiasm:and suspicion:5® From-the
commencement of the debates these delegates insisted thatthe discussion
ought to ‘be secondary to. the formulation and legally binding ratification
of the UN Code of Conduct for Multinational Corporations- that was also
being debated at that time.5! Delegates from third world countries failed to
attend meetings and thrs posed a problem when geographical dxstnbutlon
of the attending delegates betame'a criferion for determining a quorum 52
With ‘a few exceptions, 'those delegates that did “attend the meetmgs con-
tribuited little to thé debates.s3 And those that drafted thtir own suggestions
frequently served only to muddle matteis*badly;# others' appeared to have
been too diplomatic to reject redundancies or absurdities out of hand so
that third world. addmons bad to be. weeded out tedrously or. hngered -on

in vestigial form, 55 ’ Ul e s

" Several OECD countnes were - active’ part1c1pants in the debates, their
efforts seem to’ have been drrected towards ‘having' the conventron reflect
their national laws as closely as -possible.’ leen the dlversrty_ ot‘ natldnal
legal systems, the proceedmgs were—-naturally, protl;'af:ted s o

The Commrttee members camed on therr actryrtres untll the -summer
of 1978 when it.presented the ECOSOC; with-a draft; paper. A. second
committee | was . created. by the ECOSOC .to.make 4. final--draft.56. At- the
same time; a new requirement for .quorums was:imposed on the new com-
mittee making it necessary for four -delegates from :each- ma]or geographlcal
region to be-présent for a formal meetmg Although the ﬁnal draft 1 ready,
no final and bmdmg agreement has been achreved todat; :

The convention thus formulated is an obscure statement of ideds-replete
with tentative and alternative. declarations. After all.the work: put into it,
the definition of practices to be criminalized refers to giving a public:official

. undue consideration for performmg or ret'rammg from the performance

49 Report. by J.E. Seymour to the International Symposxum on\Legal Problems
of Codes of Conduct for Multinational Corporations; July 1979..

50 Draft UN Document E/AC., 67/L. 3/Add. 2 (1?7?) .n the drscussxon of
Draft Artxcle 13 (2). )

51 Ibid. '

52 Bcosoc Rec. 1978/71; 4 August 1978.

53 One of theé most active delegatrons from 'the Third World countnes, i.e. that
from Iran, ceased ;to, participate significantly after fevolution broke out;in that coun-
try. Para. 2 of UN Doc. E/AC. 67/L. 1 (1970).

54 For example, Uganda’s insistence on adding redundant phrase (in brackets)
to the text: “The offering ... by any person, on_his own behalf or on behalf [of
any, enterprise] or any other person * ¢f. UN Document cited m 6; see also. UN
Documents cited in notes 7 and 10.

S5Par. 1, UN Doc. E/1978/115 (1978).. C ’

56 See notes 49 and 52, supra. . A
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of his duties”? implying that a public official is- entitled to receive "due
consideration for refraining from performing his duties! The article on
jurisdiction contains a questionable tentative formulation that would allow
a signatory state to demand the extradition of any corrupt official of what-
ever country as long as it'is shown that his corruption had some effect
within the territory of the requesting state. Third world countries, in addi-
tion, succeeded in creating a well-nigh insurmountable obstacle by insisting
in the insertion into the draft document of a prohibition against transactions
with “illegal minority regimes in southern Africa”.58

A conference of plenipotentiaries would be able to make a conference
viable only with the exercise-of great diplomatic skill together with consider-
able political authority. With the results the Working Group has produced,
the UN initiative may well have come to a dead end..

2. The Internatiorial Chamber of Commerce. The International Cham-
ber of Commerce is not dn inter-governmental agency, nor does it have
extensive representation in many of the economically developing areas of
the world. Nevertheless, it is of interest because of its activity in the field
of illicit payments in international trade. On 2 March 1976, the ICC an-
nounced the formation of a Commission on Unethical Practices under Lord
Shawcross of the United Kingdom. Two members of the Commission and
one of the rapporteurs are, significantly, American. The fact that major
proposals for international agreement on the subject have been initiated
by —and research conducted through U.S.-based agencies indicates the
seriousness with which the United States has embarked.-on the crusade
against corruption in international business. The Commission’s mandate is:

...to suggest releyant guidelines for promoting correct conduct-in such

matters and to indicate the respective responsibilities therein of executive

and non-executive directors, or officers and auditors of corporations and

of the others ‘concerned, including the relevant tax and law enforcement

agencies.5®

On 2 July 1967, at the ECOSOC meetlng in Geneva the ICC sup-
ported ' :

...the concept of an mternatlonal convention, under which each signatory

state would be obliged to take steps to eradicate corrupt practices, includ-

ing the establishment of effective enforcement machinery. Such convention
should make disclosure of all political contributions mandatory; it should

also prohibit ‘companies from making political contributions outside their
home countries.60

It also stated that business should address itself to the problem directly
by self-regulation and that the Commission had decided to present an

. 571bid.
58 Ibid. i
59 International Chamber of Commerce (ICC) Publication No, 120, 2 July 1976,
at p. 2.
60 Economic Committee, ECOSOC (771st Mgt, 27 July 1976), UN Doc.
1/AC/6/SR. 771 (1976); emphasis supplied. :
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intérnational "¢ode. of ‘(business) behaviour -during- 1977. “In sprte of the
non-governmental nature of the ICC, states should suppoit this agency and
its efforts since the advice of such a-distinguished 'group ‘of individuals will
be a significant help in the formulatlon and enforcement of mtematxonal
agreements : - Co

Another aspect of the ICC which. should be emulated is. 1ts exrstmg
procedure for dispute-resolution — whlch may serve as.an even. more useful
model than that of the GATT because it is, by design, focused on corporate
commercial practrces This tribunal is the ICC Council on Marketmg Prac-
tice. It is charged with applying the 'ICC’s Code on marketmg, reseatch
practice, sales promotion practices, and’ advertlsmg practlces The Council
investigates alleged unfair practices, renders oplmons and, where drsputes
cannot be settled by concxhatron, endeavours to. dlssuade the “oﬁendmg‘
party from continuing the malpractice. Gy 4

The Commrssron, under- the Charrmanshlp iof Lord Shawcross, mvestr-
gated the extent to which individual countries have enacted 1eg1slatxon
proscribing bribery and extortion ‘and observed thit, whilst such laws do
exist in most jurisdictions, the effectiveness of theu: enforcement varies
considerably. In some states’ corruptron does‘not appear to constitute a
fundaméntal problem in business or pohtlcal life. That is not to say, how-
ever, that corruptron does not occur there, The authorities are vigilant ‘to
detect it, it is régarded with grave soc‘:ral Jchsapprobatron and whén detected,
is, severely dealt with. In other counrties corru t10n is so endemlc as to
have been considered a way of life.52 In’ these latter ]unsdrctrons the author-
ities seem unable or lack the will to obtain control .over the problem .

In its Rules of Conduct to Combat Extortion and Bribery (see "Annex B)
the International Chamber of Commerce proclaimed: ' - *

All governments should ehact stringent ‘and, ‘as far as possnble, com-
parable laws, where they do' not already exist,- prohibiting and punishing
all forms of corruption, whether commercial or political. But this-alone -
is not enough. There must be both the polmca.l will .and -administrative
machinery to enforce such laws. . )

The ICC considers that the mternatxonal business community bhas a
corresponding responsibility to make 1ts own contribution toward the effec-
tive elimination of extortion and bnbery

In this connection, it should be stressed that the promotron of self-
regulation in international trade has always been one of the major objéc-
tives of the ICC, as reflected over the years in the publrcatron of its Code
of Fair Practices Marketing.63

61 International Codes of Marketing Practice, ICC Pub. No.- 27 (1§7X) -
(196682)See discussion in Part I, supra. See also: Mou'namo, Comurnon N INDIA
b :;%eport adopted by the 131st Session of the Councrl of the ICC 29 Novem-

er R
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‘A review of the ICC Rules of Conduct creates an impression that it is
a laudable but impotent; document drafted. by idealists. The Rules represent,
in fact, the coljective feelings of the world’s leading businessmen, Professor
Baade has succmctly stated ini his paper® the significance they could have.
In the matter of illicit payments, it is hardly insignificant that governments
allowwg tax deductions for bribes paid to foreign officials$s and those offer-
ing government funded insurance agalnst forelgn bribes$s have declared it
their policy that’ such payments are wrong B

Although Bo. complamts have arisen out of the ICC Rules, tension has
bmlt up and- is reflected in the pohc1es of OECD member states that offer
incentives to bribe foreign officials on the one hand while condemmng illicit
payments on official pronouncements Although it is no secret that govern-
ments seldom have troublé endorsmg contradictory positions simultaneously,
the conflict is now, at least, explicit. And the likelihood that bribes abroad
will be suppressed is now greater than before the ICC Rules were published.
At any, rate, it is conceivable -that ICC members can request the Council
to review what steps haye been taken to bring policies into conformity with
the Rules — thus, errant members suffer embarrassment and pressure to put

their house in order. N

With its right to hold heanngs only w1th the consent of all partxes——
and only in secret, the ICC’s Panel appears to have power insufficient to
justify its continued existence. Still, the Rules do represent the opinions
of the world’s foremost figures in the-business community; their agreement
that “[N]o enterpnse, dlrectly or mdlrectly, [should] offer or gwe a bribe
in order to obtam or retam busmess 2767 must be accorded some signifi-
cance unléss they are assumed to harbor great reserves of cynicism. Perhaps
the ICC Rules have’ yet to become the' common practice of members;
at least they are now, recognized standards.of conduct — deviation from
which leads to a call for some explanation.

No inquiry would proceed without the cooperation of the “accused”
and the ICC has no effective sanction to compel it.58 Voluntary cooperation
from an alleged malefactor is ‘unlikely to be forthcoming without confi-
dentiality, especially in cases where accusations are prone to involve -a risk
of criminal prosecution somewhere in the world. Although an ICC member
may be averse to allowing charges that it had not lived up to the Chamber’s
standards of conduct go unanswered, it would probably _prefer to do so
rather than risk having to face criminal prosecution in some country’s
courts based on allegations it failed to refute at a public ICC Panel hearing.
By keeping its proceedings secret the ICC has achieved a tribunal that can
be a forum from where corruption can be fought as an unfair competitive

64 Baade, P. Tax Treatment of Bribes: A Survey, 16 EUROPEAN TAXATION 382.
65 Ibid.

66 Chelminski, Pots of Wine, SAT. REV.; 9 July 1977.

67 ICC Pub. No 315 (1978).

68 The ICC has no more severe sanction than expelling a member.
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practice.. If- the -Panel :should function. in this’ manner, it. should.at'.least
contributé support .to .1nembers’ -commitment .against illicit payments in
international trade. For not only. will members have to face whatever crims
inal statutes a bribe_may. violate, they will also have.to face close scrutiny.
of their peers.®® In some-cases the latter may. well prove to be. the more
mtlmxdatmg factor."? S .

~

Tlns slow ‘and uncertam process of - estabhshmg ‘standards of conduct
is certamly Tess effective in the short term thah'Tegislation such as America’s
FCPA (see Part I). Still, the relatively quick but shortlived “effectivity of
legislation will likely provoke 1ts own opposmon, the ICC’s Rules will
probably be more ‘securé smce it- was bullt upon a sohd foundatron of
consensus. e v

3. The Organ'ization of American States (OAS) The OrganiZation of
American States is a geographrcally restncted group which does not include
countries where the incidence and magnitude of illicit payments in interna-
tional trade are most accute.” The' Permanent Council of thie OAS con-
demned in A Resolution on the Behavior of Transnational Enterprises
(10 July 1975): . . ’ ‘

.in the most emphanc térms “any 'act of  bribery, -illegal payment or
offen of payment. by any transnational enterprise;..any.demand for or ' .
. acceptance of improper payinents by any public. or private person, as well
as any act contrary to ethics and legal procedure...72 °

"o

The Council resolved to make, a study.and draft “a code of conduct
which such enterprises should observe” and to liaise with- the UN organs
conducting research on the subject.”® The result 'is a document entitled
“Behavior of Transnational Enterprises Operatmg in the Region ‘and Need
for a Code of Conduct to Be Observed by Such Enterpnses” 74 No further
projects were undertaken since the prevailing feeling among the members
was that they. should wa1t “for the outcome of UN projects on such codes
of conduct. Inasmuch as the- UN organs, with thejr greater resources, have
been bogged down by countless difficulties in this area, it is qmte unhkely
that the OAS will take further actlon on the subject

69 The secrecy provisions .will also protect the “accuser” who might otherwise
be reluctant to make an accusation that may involve a public official of a country
where he or his firm condiicts business.

70 The ICC has some experience in this type of activity, It has a tribunal that
investigates and renders opinions on complaints of violations of its Code of Marketing
Practice. .ICC Pub. 275 (1974). . «

71°The following countries, where the- incidence and magmtude of 1lllc1t payments
as revealed in the past 10 years are most alarmmg, are not members: India, Iran,
Indonesia, Saudi Arabia and the Gulf States. .

72 “Behavior of Transnational Enterprises Operating in the Area and Need for
a Code of Conduct to be Observed by Such Enterprises.” OAS Doc. OEA Ser. G,
CP/RES 154, (167/175),-corr. 1., July 10, 1975.

73 1bid.

74 See note 72, supra.
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4. The Organization for Economic Cooperation and Development
(OECD). Like the OAS the OECD is restricted in its membership; it is
made up of Western developed nations where most multinational and large
corporations are headquartered.’ In its Declaration of 21 June 1976 the
Organization adopted guidelines for multinational corporate operations.
These guidelines cover a wide spectrnm of activities that includes disclosure
of information, competition, financing, taxation,. industrial relations and the
transfer of science and technology. Three general principles are addressed
directly to the issue of corruption in international business. Thus, multi-
national corporations should: '

not render —and they should not be solicited or expected to render-—
any bribe or other improper benefit, direct or indirect, to any public servant
or holder of public office;

X X X X X X
unless legally permissible, not to make contributions to candidates for

public office or to political parties or other organizations;

X X X X X X
abstain from any improper involvement in local political activities.76

The guidelines apply both to trade and investment but are not addressed
nor in any way seek to obligate governments. Significantly, the guidelines are
clearly just recommendations by member countries to enterprises operating
in their territories; adherence to policies declared in the document is “volun-
tary and not legally enforceable”.”” Referring to dispute settlement, it
provides:

The use of appropriate international dispute settlement mechanisms, in-
cluding arbitration, should be encouraged as a means of facilitating the
resolution of problems arising between enterprises and member countries.
Member countries have agreed to establish appropriate review and consul-
tation procedures concerning issues arising in respect of the guidelines...78

The voluntary nature of the guidelines were seen as indicating no necessity
to formulate a precise legal definition of multinational enterprises and the
policies reflected by the guidelines were said to be “good practice for ail...
multinational and domestic enterprises are subject to the same expectations
in respect of their conduct wherever the guidelines are relevant to both.”??

5. The United Nations Conference on Trade and Development (UNC-
TAD); Principles and Rules on Restrictive Business Practices (RBP). Over
the past eight years developing countries have become more aware of the

75 OECD member countries are: Australia, Austria, Canada, Denmark, England,
France, Federal Republic of Germany, Greece, Iceland, Ireland, Italy, Japan, Luzem-
burg, the Netherlands, Norway, Portugal, Spain, Sweden, Switzerland, Turkey, United
States of America.

76 Permanent Council, OECD; “Declaration on International Investment and
Multinational Corporations”, OECD Press Release PRESS/A(76)20 Annex; 21 June
1976; General Policies, para. 7 to 9.

71 1bid., par. 6.

78 Ibid., Par. 10-11.

79 1bid., par. 9; emphasis supplied.
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role of multinational corporauons m world economy and thelr potentlal
for abusmg the ‘dominant posmon in international trade these en]oy And
the exposure of such abuse by 1 e giant compames over the years has
spurred activity to curb restnctlve busmess practlces. As expected studles
in this field have shown that illicit payments are just one aspect of ‘abusive
behaviour by multinational corporatlons Because developmg countries have
no legislation or tradition in the field of restrictive business practices, they
have not articulated cohesive policy-on thé matter beyond moves to gain
control over. the behavior of some firms operating within their territories.
Thus, several proposals have been advanced in the UNCTAD which indi-
cate an emerging code of rules- and -principles on the issue of corruption
and restrictive business practices by companies in general. The UNCTAD’s
Third -Ad Hoc Group of Experts on RBP’s have progressed to drafting
texts on the definition and scope of restrictive business practices. The
UNCTAD’s objective for international action include a model law, exchange
of information on business practices, and negotiations towards formulation
of a miultilaterally agreed set-of principles and rules: for the control of
RBP’s. The overall objective is the effective reduction 'and eventual elimi-
nation of RBP’s to the maximum extent possible. However, progress has
been slow and laborious; a draft agreement has not met wide support,
particularly from developing countries due to several controversial issues.
These include:

(a) developing countries seek preferential treatment which would exempt
their enterprises and government-producer cartels from the scope of
the guidelines;

(b) they wish to control the internal activities of corporations (i.e., be-
tween parent and subsidiary or affiliate);

(c) some proposals have been made to illegalize export cartels from de-
veloped countries;

(d) proposals for a minimum, multilateral complaint mechanism within
the UNCTAD; and

(e) objections to the application of laws extraterritorially except by a
host country on its own multinational corporations.80

CONCLUSION

The initiatives by international agencies in the field of regulation of
illicit payments in international trade reveal several factors which are likely
to attend any efforts at controlling international business activities. They
demonstrate that international conventions on this subject, even when con-
fined to relatively well-defined areas (e.g., bribing government officials)
are going to be extremely difficult to negotiate. It is also abundantly clear
that the difficulties encountered in seeking multilateral agreements are not
primarily the result of confrontations between developed countries and the

80US Congress, Committee on International Relations; Report of the Subcom-
mittee on International Economic Policy and Trade; 95th Congress, Ist Session; 7
September 1977.
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third world. Although some elements of that conflict of views was present
in “the projects reviewed, confrontations were spurred by even stronget
insulat or regional sentiments from thqd world ‘countries. amongst them-
selves. Finally, the UN projects — the only ones advocatmg a Iegally binding
agreement, have emphasized the high degree of termmologlcal exactitude
reqmred of such documents as well -as the mevxtablhty of protracted dis-
cussions, innumerable revxslons, few mprovements, and even less progress:

These. projects have also shown that unilateral eﬁorts to regulate cor-
ruption in international business — throngh legislation; can bardly be ex-
pected to achieve substantial results. Such will simply force a change in the
nationality of the persons paying the bribes. Moreover, -local legislation
cannot be expected to have a normative influence on world attitudes. In
the same vein, the UN and ICC conventions have proven to. be neither
effective nor practical in shaping national attitudes on the matter. At least;
the ICC project, albeit seemingly feeble, has potential for greater acceptance
and for influencing world opinion.. While its legal status is more ambiguous
than legislation or international treaties, it may yet prove to be the most
effective tool for those who wish to use legal measures to cleanse interna-
tional corporate operations of corrupt practices. -
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The following smty-e)ght companies J:lave d;qc]osed information to U. S. S‘i’.C about

QbﬁsJTIONABLB FOREIGN PAYMENTS

quesuon‘able forelgn payniehts that they have ‘ade:

LI . . R

Question-

able

Payments
(in thou-
sands of
dollars)

680

36 .

1,225
3,442

' 59,000

" + NA

1002

- 175

75

- 2,500
3,761

. -1245
300to.500
i 7861

: Investigation
Company o D"aresf‘
Abbot Laboratones a : 1973- 1975 ‘
Allergan Pharmaqeutxcals 1971-1975
Amax’ ot 1972-1976 R
American Cyanamld ot 1971-1976' .
Ameritan Home Products 1970-1975
AMF . . 1971-1975
Ansul Corporation 1972-1976
Ashland Oil ] mqulry mcomplete .
ATO" 1968—1975
Baxter Laboratories . 1971-1975
Boise Cascade _ - Cl 1971-1976
Burroughs e 1973-1975
Carnition . 1968-1975
Castle & Cooke T 1971-1975
Champion Int’l ) preliminary
Colgate-Palmolive 1971-1976
Control Data * 1973-1975
Cook United unspecified
Core Laboratories T 1968-1975
Dresser Ind. . ‘unspecified
Ecodyne Lot er 1975, 1976mcomplete
Elécironic Assoe. " CTM 1197141975
Exxon o 1963-1975
Gardner-Denver 1971-1975
General Refractories: ' .17 in progress
General Tire and-Rubber: " - in progress
B.F. Goodrich- o 7 3™ 1971-1975
Goodyear Tire and - Rubbet’: */ 1970-1975
GTE I A 1971-1975
Gulf S . 1969-1975
Ingersoll-Rand:. . . in progress
Intercontinental Dwemﬁed 1972-1975
Internatiorial. Systéms and . 1971-1975,
Control o in progress
Johnson & Johnson e 219711975
Kraftco et 1970-1975
Levi-Strauss .- ™~ -- - in progress
McDonnell:Douglas -~ - . . 1967-1975 °
Merck and Co. . 1968-1975
MGM.T " @ - 1971-1976
NCR I 1971-1975
Northrop 1969-1975
Northwest Industries 1973-1975

582

fe

4L

483:-

ANNEX A,

1975 1975
Foreign +i-Total
Sales Sales
asa % of (inmil-
Toral lions'of .
Sales dollars)
.36 . . 940
NA - NA
“NA 962
36 - 1,928
30 2,258 .
NA 1,004 .
NA 13
NA .3,881
"NA™ 480, .
32 . 564
NA 1458
39 "' 702 ,
NA " 2,075 |
25 . 843 .
25 2399
62 2,860
NA 1,218
NA 517
58 28
31 1,397
45 141
45 M B
51 44,864
44 423
50 .. 329
NA 1,752
29, °1,901 -
39--, --5,452° -
NA. ° °18,216
38...." 1,708
NA - NA.
NA - .318 .
43 2,224
»16 : 1,"4;857
~32 1,015 .
31 -3;255-
NA . 1;489
NA +1,489
52T 21650 -
NA sr988- -
NA 1
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Offshore Co.

Ogden Corp.

Otis Elevator
Richardson Merrill
Rohm & Haas
Rollins

Santa Fe International
Schering-Plough

SCM

Searle

Smith International
SmithKline Corp.
Standard Oil (Indiana)
Stanley Home Products
Sterling Drug

Sybron '
Tenneco

TWA

United Brands

United Technologies
uop

Upjohn Co.
Warner-Lambert
Westinghouse
Whittaker Corp.
Zapata Corp.

PHILIPPINE LAW JOURNAL

in progress 169
1970-1975 2,600
1971-1976 5,000 to 6,000

10/71-1975 876
1971-1975 . 749
1971-1975 127

in progress NA

in progress 207
1971-3/76 951
1973-1975. 1,303
1971-1975 13
1971-4/76 712
1970-1975 738,
1971-4/76 80

in progress 1,500

in progress 76

1970-10/75 510
in progress 700
NA NA
1970-1975 1,950
1975 50
1971-1975 4,246
1971-1975 2,256
1971-1975 96
1970-1975 433
1971-1975 152

[VoL. 56

NA NA
NA 1,491
NA 1,182
52 658
39 1,046
NA 213
NA 331
NA 793
NA 1,287
NA 711
NA 292
31 588
20 9,555
NA NA
NA 957
31 557
NA 5,599
NA 2,640
NA 2,186
NA 3,877
NA NA
39 890
44 2,172
NA 5,862
NA 712
NA 350

NA-Not Available

The following fifty-three companies have made disclosure to the U.S. SEC indi-
cating that they either made foreign payments or are investigating to determine if they
did, but they have released no dollar amounts or other data.

American Standard
ATT
Automation Industries
Bethlehem Steel
Bristol-Myers
Butler National
Carrier Corp.
Celanese
Cerro Corp.
Chrysler
Cities Service Corp.
Coastal States Gas
Coherent Radiation
Combank
Cook Ind.
Delmonte Corp.
Diversified Ind.
Du Pont
&2

Fairchild

Firestone

Ford Motor Co.
Foremost-McKesson
General Electric
General Motors
Grumman

Harrah’s

Hercules

" Honeywell Inc.

Hospital Corp. of America
Inmont Corp.

IIT

Joy Manufacturnig Co.
Koppers Co.
Lockheed
M -

Mobil

Norlin Corp.
Norton Co.
Perkins-Elmer Corp.
Puliman Inc.

PVO Int'l Inc.

Raytheon

R.J. Reynolds’

Republic
Rockwell

Corp.
International

Rohr Ind.

Royal Dutch Petroleum Co.
Sanders Assoc.

Scott Paper Co.

Security N.Y.S. Corp.

Singer

White Consolidated Ind.

TR Wrisley
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s ‘ANNEX B

RuLes oF CoNDUCT
To CoMBAT EXTORTION AND BRIBERY

(Promulgated by the International Chamber '6f- Commerce in November, 1977)

Article 1

Article 2

Article 3

EXTORTION
No one may demand or accept a bribe.

BRIBERY

No enterprise may, directly or indirectly, offer or give a bribe in order to
. obtain or retain busmess, and any demand for such 'a bribe must be

rejected. .
“KICKBACKS” '

- Enterprises should take measures reasonably within their power to ensure:

Article 4

Article 5

that no part of any payment made by them in connection with any com-
merc:al transaction is paid back to their employees or to any other person

‘pot’ legally entitled ‘to the same.

AGENTS ;

Enterprises should take measures reasonably within theu- power to ensure:

a) that any payment made to any agent represents no more than an appro-
priate remuneration for the services rendered by him; and

b) that no ‘part of any such payment is passed on by the agent as a bribe
or otherwise in contravention of these Rules of Conduct.

FINANCIAL RECORDING

a) All financial transactions must be properly and fau'ly recorded in
appropriate books of account available for inspection by boards and
auditors. ’ ’

GUIDELINES FOR IMPLEMENTATION

Article 6

Article 7

Article 8

RESPONSIBILITIES OF ENTERPRISES

The body or individual which or who under the applicable law has the

ultimate responsibility for the enterprises with which it or he is concerned

should:

a) take reasonable steps, including the establishment and maintenance of
proper systems of control, to prevent any payments being made by or
on behalf of the enterprise which contravene these Rules of Conduct.

b) periodically review compliance with these Rules of Conduct and establish
procedures for obtaining appropriate reports for the purposes of such
review.

c) take appropriate action against any director or employee contravening
this Rules of Conduct.

AUDITING

Enterprises skould take all necessary measures to establish independent
systems of auditing in order to bring to light any transactions which con-
travene the present Rules of Conduct. Appropriate corrective action must
then be taken.

AGENTS

Enterprises should maintain a record of the names and terms of employ-
ment of all agents whose remuneration exceeds U.S. $50,000 a year and
who are employed by them in connection with transactions with public
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Article 9
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" bodies or State enterprises. This record should be available for inspection

by auditors and, upon specific request, by appropriate governmental authori-
ties.

,POLITICAL CONTRIBUTIONS

Contributions to political parties or committees or to individual politicians
may only be made in accordance with the applicable ]ocal law and must
be accorded such publicity as tha.t law requires. ,

‘i

Article 10 COMPANY CODES

I3

“Article 11

‘These Rules of Conduct, being of a general nature, enterprises should,

. where appropriate,-draw up their own codes consistent with the ICC Rules

and apply them to the particular ciréumstances in which their business is
carried out. Such codes may usefully include examples and should enjoin
employees or agents who find themselves subjectedl to any form of extortion
or bribery immediately to report-the same'to senior management.

PANEL

a) The ICC is establishing a Panel to mterpret, promote and oversee the
application of these Rules of Conduct.

b) In particular, the Panel will periodically review matters relating to the
Rules of Conduct and the experience gained. in their application, as
well as developments in fighting extortion and bnbery in business transac-
-tions.

¢) The Panel may consider the mterpretanon and the clarification of the
Rules of Conduct, and may suggest modifications thereto, as occasion
requires.

d) The Panel will periodically report to the Councxl of the ICC on its
activities.

¢) The Panel may, in appropnate cnrcumstances, consxdet alleged infringe-
ments of the Rules of Conduct.
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» ANNEX €

"1 " DRAPT INTERNATIONAL AGREEMENT ‘ON ILLICIT PAYMENTS'Z- "
(Prepared by the Committee on an International Agreement on Ilicit Payments

‘ Submitted May 'of 1979 t6' the ‘Ecbhomic’ and Sodial Council ™ '
and the Centre on Transnational Corporatrons)

| T I R

ARTICLE 1

Each contractmg state undertakes to make the followmg acts pnmshable by apprq-
'pnate crumnal penalnes under 1ts natxonal law e e w

(2) . The offering, promising or giving, of, any payment glft, or -other advantage
by any natural person, on his own behalf or-on.bebalf of any‘enterprise or any other
person whether juridical or natural, to or for the benefit of a public official as undue
consideration for performing or refraining fronx -the- performance: of his duties -in
connection with an international commercial transaction. Larr s oo o

(b) - Thé soliciting, demanding 'or’ accepting or recewmg du'ectly or:indirectly, by
a public official of any payment, gift or other' advantage, ‘as- undue' consideration for
performing or refraining- from the performance of lns duties- in. connectxon ‘with an

H

mternatrona.l commercial transactioh, -« . CLoe st et ey

' Each contracting State hHewrSe undertakes to make tHe Jacts feferted to in para-
graph 1(a) of this article punishable by appropnate cnmmal pena]txes under its
national law when committed by a juridical person or, 'ih the'case of a " Stafe’ which
does not recognize criminal responsibility of juridical persoms, to take appropnate
measures, according to its natronal law, with the objective of comparable deterrent
effects, . . Ve

ARTICLE 2

For the purpose of this Agreement

(a) “Public oﬂicnal” means any person, whether appomted or elecfed, whether
permanently or temporarily, who at the national, reglonal or local level holds a legls-
lative, administrative, judicial or military office, or who, performing a public function,
is an employee of a Government or of a public or governmental authonty or agency
or who otherwise performs aipublic function; - e oo

(b) International commercial transaction. means [mter alla] any "sale, ‘dontract
.or .any other’ business transactron, actual or proposed "with a nahonal regroxfal dr
local Government or any ‘authority or agency refeerd to in paragraph (a)' of” tlns
article or any business transaction involving an apphcanon for government approval
of a sale, contract or any other business tramsaction, actual or proposed,’ relating ()
the supply or purchase of goods, services, capital or technology emanating from 48
State or States other than that in which those goods, services, capital or technology
are to be ‘delivered or rendered! It.also means' any:‘application for-or acquisition of
proprietary interests or productron rights from a Government by.a foreign national
or enterprise;" . PR B Y

(c) “Intermediary” means any esnterprisé or any ‘other person, whether “juridical
or natural, who negotiates with or otherwise deal with a puhhe official on behalf of
any other enterprise or any other person, " whether Jundxcal or natural, in connectron
_thh an mternatronal commerclal transaction. L .o

ARTICLE 3

Each contracting State shall .take. all practicable -measuares for- the purpose of prevent-
ing the offenses mentioned in Article 1. - . . .. re
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ARTICLE, 4
Bach cofitrai:'ﬁng -State shall, take such measures as may be necessary to establish its
junsdichon, -
(a) Over the- oﬁenses referred to in Artlcle 1 when they are committed in the
territory of that State; -
(b) Over the offense referred to in Artxcle l(b) when it is commttted by a publxc
official of that State;
(c).Over the offense referred. to m Article 1, paragraph 1(a), relating to any
payment, gift or other advantage ‘in’ conuectlon with [the negotiation, conclusion,
retentnon, revision or termination of]* 'an international commercial transaction when
fhe otfense 1s commntted by a national of that State, provided: that any element of that
qﬁ'ense, or any act aldmg or abettmg that offense, is connected ‘with the territory of
.that State. - :
) [(d) Over the oﬁenses referred to in Article I when these have effects within the
terntory of that State.] ’ '
. 'I'hls ‘Agreement does not exclude ariy criminal junsdlcnon exercised in accordance
w1th the national law of a. Contracting State. S
[Each Contracting Stafe shall also take such measures as may be necessary to
establish its jurisdiction over any other offense that may come .within the scope of
this Agréement when . such offense is committed in the territory of that State, by a
pubhc oﬂicxal ‘of that State by a national of that State, or by a -juridical person
estabhshed in the temtory of that State.]

ARTICLE 5

A Contracting State in whose territory the alleged offender is found shall, if it has
jurisdiction under article 4, paragraph 1, be obliged without exception whatsogever to
submit the case to its competent authorities for the purpose of prosecution, through
proceedings in accordance with the law of the State.

-, The.obligation provided for in paragraph 1 of this article shall not apply if the
Contractmg State extradltes the alleged offender

ARTICLE 6

Eacb. Contractmg State shall ensure, that enterprises .or other juridical persons
established in its ten;xtory ‘mamtam, under penalty of law, acclurate ,records of pay-
~ments made by them to an mtermedlary, or received by them as an intermediary,
in. connectxop with an mternatxonal commercial transaction. These records shall mclude
‘the amount’and ‘date of any such payments and the name and address of the ‘inter-
medlaty or. mtetmedlanes recelvmg such payments

[ARTICLE 7

. -Each - Contractmg State ‘shall prohibit its national and: enterpnses of xts nationality
from making 2ny: royalty or tax payments to, or from knowingly transfering any assets
or other financial resources m contravention of United Nations resolutions to facilitate
u'ade wnth -of investment in a. terrtxory occupied by, an illegal minority regime in
-sputhern Afnca. A R

v, Each Contractmg State shall require, by law or, regulatxon, its nationals or enter-
prises of its nationality to report to the competent authority of that State any royalties
or taxes paid to an alleged minority regime in southern Africa in contravention of
United Nations resolutions.

o

N E Itenis enclosed it brackets : are those where no unammxty had been reached 'by the
members of the Panel incharge of drafting the agreement: See fdotnote.48 above.
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- Each;:Contracting, State, shall submit annually, to, the Secretary-General of the
Unlted Nanons, reports on the ac ivities of transnatronaf corporatxons of 1ts natronalxty
whxch collaborate directly or mdxrectly thh }llegal mmorxty regtmes m southern Afnca
in contraventron of United Nations resoluuons]

{ARTICLE 8"

Each: Contracting State recogmzes that if any of the oﬁenses that come ~w1thm
the. scope. of this ,Agreement is decisive. in procurmg)the consent of a party to an
international commercial transacnon as defined in Artlcle,‘, 2y paragraph (b), such
international commercial transaction should be voidable and agrees to ensure that its
national law provide such party may at its option institute judicial proceedings in order
to have the international commercial transaction declared null and void or to obtain
damages or both]

AR’I'IOLE 9.

. Contractmg States shall mform each other upon request of measures taken m the
unplementatxon of this Agreement '

AN ﬁf\ M

) Each Contractmg State shall furmsh once every‘ ,second year, m accordance thh
its national laws, to the Secretary~General of the United Natrons, mformatlon concerns
ing its implementation of this Agreement. Such information shall include legxslatwe
measures .and administrative regulations as well as. general information. on Judrcral
proceedmgs and other measures taken pursuant to such Iaws and regulatlons Where
final "convictions ‘have been ‘obtained under laws within the § scope 'of th.\s Agreement,
information shall also be ‘furnished concernmg the case, ,the decrslon ‘ahd sa.nctmns
imposed insofar as they are not confidential under the national law of the ‘Staté which
provides the informations.

The Secretary-General shall circulate a summary of the information referred to
in paragraph 2 of this article to the Contracting States.

ARTICLE 10

Contracting States shall afford one another the greatest possible measure of assis-
tance in connection with criminal investigations and proceedings brought in respect of
any of the offenses [referred to in Article 1 within the scope of this Agreement]. The
law of the state requested shall apply in all cases,

Contracting States shall also afford one another the greatest possible measure of
assistance in connection with investigations and proceedings related to the measures
contemplated by Article 1 paragraph 2, as far as permitted in their national laws.

Mutual assistance shall include, as far as possible under the law of the State
requested and taking into account the need for preserving the confidential nature of
documents and other information transmitted to law enforcement authorities [and
subject to the essential national interests of the requested State]:

(a) Production of documents or other information, taking of evidence and service
of documents, relevant to investigations or court proceedings;

(b) Notice of the initiation and outcome of any public criminal proceedings

concerning an offense referred to in Article 1, to other Contracting States which may
have jurisdiction over the same offense according to Article 4;

(c) Production of the records maintained pursuant to Article 6.

Contracting States shall upon mutual agreement enter into negotiations towards
the conclusion of bilateral agreements with each other to facilitate the provision of
mutual assistance in accordance with this article.
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Any evidence or mformanon obtained pursuant to the provisions ‘of this article
shall be used in the requesting Stite solely for the purposes for which it was obtained,
for the enforcement of this Agreement, and shall be kept confidential except to the
extent that disclosure is required in proceedings for such enforcement. The approval
of the requested State shall be obtained prior to any other use, including disclosure
of such evidence or information, '

The provxsxbns of this article shall not affect’ obligations under any other treaty,
bilateral or multilateral, which governs or will govern in whole or in part mutuat
assistance in criminal matters

ARTICLE 11

The offenses [referred to in Article 1/within the scdpe of this Agi'eement] shall
bo deemed to be included as extraditable offenses in any extradition treaty existing
between Contracting States. Contracting States undertake to include the said .offenses
as extraditable offenses in every extradition treaty to be_ concluded between them.

If a Contracting State which makes extradition conditional on the existence of a
treaty receives a request for extradition from another Contracting State with which
it has no' extradition treaty, it [may at its option/shall] recognize the offense as an
extraditable offense between themselves subject to the prowsxons of the law of the
requested State.

The offense shall be treated, for the purpose of extradition between Contractmg
States, as if it had been committed not only in the place in which it occurred but
also in the territories of the States required to establish ‘the jurisdiction in accordance
with Article 4, paragraph 1.



