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PART I

POLITICAL, ECONOMIC AND SOCIO-CULTURAL CO1IS1DERATIONS,/

All. societies havetheir own ,norms, .of behaviour :based on..attitudes
considered traditional, normal - and therefore remot.ely,, if at all related,
to modem concepts of -legality and illegality. The -exchange .of-; gifts is
treated as a form of income augmenting one~s wages, thus, enabling. him.
to extend. financial assistance to his extended family, clan, village. or othef,
similar object of personal loyalty. This practice. is especially- characteristic
of societies in developing countries.. .

Political payments, froi'contributions to political- parties to:a6ilitatioiy'
payments to outright bribes, are generally regarded' by' .traditio0-boiin

populatibns as extension's of 'the age-old practice of paying tribute 'to,'tho &
in power. The "gease", bak.hish, mordida, sckling pig 'or chickii deiavered"
6y the peasant farmer-share cropper to the home of his-abs 7it n 'dloridi .
local councilman or resident congressman pass as twentieth century cqUiv-
alents of ancient tokens of obeisance to the'powers, that 'be. Significantly'
highly industrialized nations show that the ostensibly p'ri .,e'pkactkte_ of
gif-ving has'hot lost ither its appeal or,"uiility. The Persiaii i-uks pre-
sented by the former Shah of Iran to occupants of Capitol Hif "are n0(
history; a jade Buddha is an appropriate gift to the head of a-overnmeit
agency in Peking aftercbmpletioni of fiej6tiations 'with Jardine-ahth6ns;
a Silver Shadow will ertainly'plese 'the: Miiister of Nblic W6rkin oii
of'the Gulf Stites'a week after signing a construction eb&ntra t. These fii&
not aberrant activities of' an insignificant few as many a 6litician is ,voht'
to explain. •

Traditional kinship, -ties help create relationships .that. may-, appear
corrupt to many observers. Thus, -in- many Latin-- American., and Asian;
societies where loyalty to the state plays a poor secondary role to that of
loyalty to the family, clan or village, public :office is-explofted-.fot.'.tf/i

'Lecturer, Ateneo de Manila Law School.

- "439



PHILIPPINE LAW JOURNAL

benefit of the immediate or -more often, an over-extended family. The
r es~.lex oe d .. eric coxicipts "tf e aiIyal to. it have
been superiipposed on th ese tradition-bound societies as soon as they
obtained independence. Essentially the product of western political philo-
sophy, the concepts have already been described a- elements of "ideological
imperialism!'.

Cotruption-is exacerbated by the dominant role of governments as
dispensers- f piivileg6 and-'as-s6urces of employment. A position in the
civil 6r4ie is," in most of th6 vorld, a source of high status and power.Thus , a ',,eIbn Joissog

Thus, a governmenit jd s sought, often literally paid for, and jealously
guarded once obtained. Public office is-viewed not just as a passport to the
exclusive clubs of the elite; opportunities for unearned wealth attract even
those wh'huiirse n6-aspiratidns to join "high society"."

Being:'iespbnsible for economic planning, public services and even the
pfdductini of goods, -governments represent .the- single largest employer
i. society. Their role as- dispensers of privilege (e.g., licenses, import. and:
iltlr14.ermits,;.-franchises, foreign exchange remittance authorization) :has
g.0.a Tofig way toward increasing opportunities and incentives to corrup-
fl n ih" their ,ast--work- forces; -And. gbvernment, bureaucracies in third world'
countries are only seldom exposed to- effective counter-measures in the

qual.:plitipal structure such as political parties, effective legislatures,l4bui unions and industrial lobbies. All too often, the civi service serve

as, feudal. baronies of the, few that hold real power. Developed economies
generaly, 4ave civil servants with status and education similar to the major-
i,:,9. the popil9.tion, In" pre-industvialized societies, in contrast, the civil
se..yat has had more and better education - perhaps with a college degree
or echnical training--, while the vast majority of the population are semi-
l.etate or'barely so. In such societies the farmer or city dweller (who is
likely.to.be an. immigTant from. the countryside) approach the government
employeep not as a citizen seeking services to which.he is entitled as. of
ri.1t but as a total stranger 'pleading a peronal favour from another.
Hence,* te de social and educational gap that separates the two engenders
grit apdcorruptiqn. Accustomed to this humble approach, the civil servant
se,es.contact with multinational corporate personnel as an inconvenient but
necessary part of his job. The educated, clean-cut, glibtongued company
man in his westerm suit and Cartier watch knows what he is entitled to
complains when he does not get it forthwith and- most important, has

'cess,,td-"grease nioney". And so the bribe or money extorted from him
becbmes .just an extension of traditional gift giving.

C[gracteristic. of -corruption .

Gifts in the traditional, institutionalized sense and illicit payments in
the form of bribery or extortion have much in common. Their similarity
lies principally in that they are intended by the giver to court and maintain
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fayvour-,wth, the-recipient. -Suo g ;pappym ets xepeated.,oyer -thim
and. bgtween-the same~ latieasil fall into -that gr•. f d'tintio

-~~t' a ,• , .gr y. 1.

between1 corruptionin th mre% -legal sense qad-, , sca! .1convention.:
Oftentimes a gift can be classified as both. The foll.w.ng.'have ,been ug
gested as characteristics of corrupt transactions.

A principal trait of coriru~p tp IS't iTiher
corruptor enters intdi an.illicitlir.ansactionralway wthta- specific :pu..pose.
In cases~of bribery heseeks..toinfluenc0e'he powex. holder toaropS a.fao.v r-
able .or .sympatheti -exercise, of his influenct- o_..offic, In extOpIn;th.e,
object. is acquisition, of some benefit for the; power holder. ,But,.-whatever
the nature of the transaction, the relationshipEof the parties to it-is always
based, on qud, pro, quo: there are mutual obligations and. benefits.. Secoid,
is he element of deceptio , The corrupt transaction. must, of ecesity,. be
kept secret. Even when a particular transaction is completefy legal for
one party (as in the ase of political "contributions by U.S. firi to parties
or candidates in Italy. or Canada;, the payments are Jlowed there but U.S
law prohibits them), the other may' lfiable under his own naitional law.
What is- consistently,, manifest is' .the existence oft some factp' which will
make publicity of the payment prejudicialto.either_ or-.both parties: And:so,
they, unpdextake,.-with .yarying degrees. of sophistication, to keep the a i
from the'public.eye. And the matter i , always kept.secret fr9m the.reci_-
pient's princiia!. In cases where some form of .recording of the tiansabc ini
is made. With the attendant increase in ihe risk of detection,, some form o
disguise is'"employed to clothe the dea with a semiblance of regulaiity 'and
legality. Moreover, the parties in each case consciously and meti'ulotisly
avoid ahyiopen conflict with-the law

A- third -essential- characteistic of -corrupt. tansgicti6nk :is tfe-'multii
plicity of the parties. :Corruption in.,multinafional ,.corp6rate.. operaios&
always involves three -and, more often ,than -not, -over fthiee. parties. .Th
company man (whether or not a corporate employee),. the agent (ahlmost-
always. a. government officer, or .employee)- pid the. host goyeiment are
typical three parties. The.home cquntry,,ofthe corporati n is.-a frequpnt-
fourth party especially when it gets involved in taxation, anti-trut ,regula-
tion and other aspects of inteinational .trade.. F ourthly,. illicit. payments.
always denote a breach of trust. AII corfipt acts iniolve the subordinatioin
of the principal's miterest m favour of 'the .ageht s aid 'tierefore iioit dual,.
often' contradictory functions for the p~ities. The civil servant betray the
public trust i his dice: While'the mulin'ational enteiprise contravenis -ts-
duty to abide by the laws of the host co*untrY,-'its hbn'e-eoiintr, 'or b6th'

Draw'n up througfi, enlimerative- ixiduction, tlis list is, not -exclusiv'e but
serves as a guide in .the discussion of. extortion :and bribery. Itis generally.
admitted that, corruption is an. age-old problem .and that all societigs, except
perhaps the, most primitive, have beqn;yisited by tis afliction. Depending

I See ALATAS, SYED HussmN, im SOCIOLOGY OF CORRUPTION (1968). , : .
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on the degree' of corruption and several other factors, it has been. pointed
out that the viability and development of an effectivd deterrent to corruptionv
in international 'trade need not be stultified 'or thwarted by the complexity
of- the issues involved.2 "

Negative functions and causality; of corruptioJ

The high -incidence of corrupt transactioni and the large amounts of
money involved in the countless decisions tainted with it becomes a burden
to the public as the cost of -corruption is eventually passed on to the
consumer. Where there is an ineffective price control, business will inevita-i
bly attempt to transfer the burden of - taxation to the consumer. For the
same reasons and often with the same 'ethods, this also applieS to extortion'
and bribery. And, although corruption occasionally helps to promote effi-
ciency in a generally disordered ecobmy,' it tends to lower the efficiency
of the civil service as a whole. It erodes public regard for government and
hinders the pr9secution. of state programs for the general wlfare.

Extortive corruption is a pathological activity which tends to spread
rapidly, breeds negligence -and encourages indifference. Never restricted
in form, the habit of doing something which is illegal but finiancially reward-
ing spreads quickly and to ever widening circles, unless curtailed early and
effectively. Corruption undermines respect for the duly constituted author-
ities, rolis the government of mass support, and alienates society from its
leaders.

The type of corruption alleged to promote efficiency, i.e., facilitation
payments, has a tendency to thrive in areas where it is difficult to achieve
efficiency. The fact that this type of corruption is more -widespread and
deeply ingrained in those branches of government where transactions are
most numerous (e.g., customs, licensing, immigration, -tax assessment, etc.)
and the ivil servants likely to be less educated and paid, speaks for itself.
Within the contextual framework of corrupt relationships exists competition
based on corrupt criteria. Those who pay the - most' are not always the
successful bidders for a segment of political authortiy in the black market
of corruption. The reliability of 'the buyer (the briber or victim of extor-
fion), the ancillary benefits he can 'offer to the corrupt agent and other
less obvious factors are all elemeqts, that .affect the. xeceptiveness of the
government officer or employee involved. . -

The case for positive functions of corruption has been argued eloquently
and convincingly. Yet when its effects are viewed from -an interdisciplinary-
approach, it is difficult, to.-sustain a conclusion other than that it fosters
exploitation, -inefficiency, and a decline of the, legal and moral- order;

2 Ibid. • .

[VOL. 56



981], ILLICIT PAYMENTS IN-INTERNATIONAL TRADE 443

* Still using enumqrative.induction,, we now fo4cus on some of the causes
of corruption. Amongthe causes to,,w lehthe,ciden0ceof corruption has
been'attributed are: 3

- the absence or weakness of leadership in key government
positions; . , .- :..,

-lack of educhtion;
-weakness of religious training;:
- colonialism;. , . .-,
- poverty; -.. - : ' ,.
- inadequacy of punitive .measures;
-irregularity in the structure of goveriunent; and
- greed.

These constituent elements of corruption are, by themselves, insufficient
to explain its existence. Their significance lies in that they: are but elements
in a complicated, matrix of causes - each of ,which are of .varying impor-
tanco depending on ispatial, temporal .and circumstantial details.

Colonia'ism may be said to induce corruption inthat the imposition
of an alien culture, with its own 'ue systei, results i but a fragile
superimposition of ideas- on the native population. Although members bf
society, in living, with the colonizers, aftempt to reconcile te new value
system"with their own for the sake of convenience (among other things),
traditional values remain WfiiCW, in case of conflict, dominate th new.
Thus, in the circumvention of the unacceptable or irreconcilii6le' standards
of the aliens, corruption is inevitable. In much the same fashion proponents
of other factors as primary causes of corruption tend toward a simplistic
theory of causality. On the -whole, however,: a significant trait of politico-
sociological inquiries int6 corruption is the consistency with- which the
traditional institution of the gift :'ises: A reexamination of that institution
is, it appears, in order'' .t'"". . .

The proposition that in traditional, (i.e., developing) societies the
institution of the gift lends itself readily as. a vehicle, for corruption is not
contestible. What is dubious. is: the assertion that the institution is. the most

important.. determinant. of tlp incidence of, corruption within the context
of traditional societies. The error, it wquld seem, can: be found in the
argumeat's implied assumption that in gift giving the transfer of traditional
norms into a moder bureaucratic setting is a natural, automatic extension
of traditional behaviour.. The assumption becomes manifest in that corrupt
behaviour is not considered as in abu. but rather a traditionally/institu-
tionally supportable fact in a new .arena.

3 Ibid.
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When dealin' tli'ifts" in return fo but cucdtid erice. it is
bvios thait conrujtidn tikes ninfuiite riifiber of for ms. Bui this faat

alone does not justify the conclusion that the institution- :of the gift is the'
causal agent in- traditioal sbaisfies.IAd ioted. above, --the gift is a universal
institution, prevailing as much in modem western societies ,as., elsewhere
in the world. That the case for a causal correlatiqgi between'it and: corrup-
tion is over-rated is shown by the factthat the "prevalence or decline of
corruption is not attributable to fluctuations in gift-giving -behaviour.. The
gift is distinguishable from a corrupt transaction thus: ..

- a gift is not given/intended to'be a s~cret;"
- it does not 'violaite any' dity o loyalt;'
- it is not a misappropriation of unowned property.

V, " ... ." " 7 ' - ;' " , ", " .

Following- these consideratiofns, it is evident that it is not so much tradi-
tional values that create inducements to corruption, whether, gifts, family
ties, or others. Rather, it is the unique politicaL and -economic circumstances
that characterize society at ,ny one given time. It is significant that when
traditional societies of As iaand Africa came into contact with western
culture,, many of the. societies were already afflicted, with corruption. In
many qases the situation was aggravated by colonization; still, 'the corrup-
tion that .followed was, only a continuation of the past. Modemzati6n and

the rapid social changes that followed induced more corruption where it
already existed. .

Economic factors.

In discussing economic factors of corruptio.n, the influence 'which is
soiught to be affected through an illicit payment may, be treated as "merchan-
dise". In this case influence denotes the ability to affect the actions of agents
or power-wielders. Payments by multinational enterprises are intended to
influence authority- mostly political in nature, to act favourably vis-a-vis
lieir corporate operations or to avoid the 'exercise' of authority in a manner
prejudicial to their business interests. Tiiis geheral "troposition applies
irrespective of the s'ize or frequency of the illicit' aymen'or the nature of
the action s6u'ht: to- -be affected. Where' iniulinatioial"'corporations are

involved the wielders of power are inevitably political/government officials
or employees. However, exceptions do'decur from time to time. No docu-
ment is drafted to reflect the illicit transaction; thldr are no guarantees of
performance nor warranties for the "quality of th 6merchandise". The basic
underlying reason for' the corrut deal is thi expectation that the "seller"
will act in a manner that will bring about; or permit the accrual of benefit
worth more to the "buyer" (i.e., the firm) than the cost to it in .terms of
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the illicit payment. And the "merchandise", whether bought through a bribe
or "forced sale4 (extorted) remains the 'same: political influence. I

Like more, niiihdane commodities a§ hifniture and shampoo, ,Aitca
influence is raded in a "market" -that system of cmunicating - erms of
purchase ind iales,:/by traders (afid fhe'places where thel'ransacpti0iare
agiullyhscally-consuiina ted).Tobe sure, very-litle -jskn6" of this

market as'-it is essentially a "black market". Civil servants dog-npt declare
their corruption openly and corporations do not advertise bids for corrupt
public servants to consider. And, although such a market is crude and
inefficient -what is significant is that it exists.

The dnand function.

An examination of the trade in political influence points to three
distinct factors4 that give rise to the need - and therefore, deifiand for the
improper use of political authority. The rcpbsition in this a l'sis is that
multinational corporations will require the exercise of political power to
their advantage in diredt proportioi tb the potential business- ;jc e if
any hostcountiy. Liliewise, the prop'sition"d pjplie kith 'ni-iea&6,.il
g6ver ment interferende over the public scdtdr of'th" economy; tood ,t.a

in relation to the inefficincy of the governmients' regulaiia strati "A
of foreign investment.. Hence, business p6tential and government reg, atio
bear direct 'relatiois to the demand for illic6it payments while r
adinstrativ/reguatory- efficiency bears a' nversely oportial elao

to the demand function. An ,incease in.perceived Ibusifiess pot nialj p
goyernment regulation, or both, will create. pressures -to increase ,cp.q, n:
Possibilities for corporate expansion and diversification, -greater.profits,.az,4

similar factors that help create an atmosphere hospitable to foreign ,jnvest-
m6n. iwtes mtensiflcation of multinational corporate actiwty. This when
coisidered alongside growth in complexit and sophistatn, f

ment regulation create inducements to corrupt. transactions. On-th ther
hand, when governmet'regulation is clear and administratibi.effcientp,

.compliance becomes workable and procedures definite. This leaves.,less r9q
for,.discretion on-the part of civilservants and -therefore, less oppor dty
for bribery or extortipn.- A graphT.of, the demand function. with ,the thre
.variables mentioned above reveals a positive slope.,f6r,bdsiness potential
and governmentiegulation and a negative slope for "dffcieiicy of. 4eulatidti
hnd adininiftration.,

D emand EA .efficencyo dinistra..n
f -. function. GR--goyernment r~glation,

P -- business otential . (BPI, R,.EA)..
' 4 See JA'coY, NEBEM! §, AND Etls, BimaY AND' 'XTOR IN '-Wo'LD J i

jA-StuDY OF CoPoRATE ,PoLiICAL PAYmENTs ABROAD, ;(1977),.. . .., ,l 3o
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small lcounty with meager -natural- resources and low per capita income
.fers.. multinational companies relatively. limited, business opportunities.
The natural resource base, of such a pountry will not absorb, much invest-
jnentin th.e export markets and the small, xelaively, poor population will
necessarily".limit' the size of "the domestic markets. Therefore, ceteris .paribus
here' will be less need/demand for illicit payments. In contrast, a country

with rich natural and human. resources presents greatei investment oppor-
iuniies. "Both: export and import markets will be larger; business will tend
t be more profuse and varied. Moving up'the scale, business opportunities
increase proportionately; the same is true for the need/demand' for the
sympathetic exercise of, political power.

Corllary to the increase in business opportunity and foreign invest-
inent is .the. development of government regulation. Growth of business
activity .nd sophistication of management techniques usher in the intensi-
fication of government regulation. It thus becomes increasingly important
to-develop, business-government interaction. As that interaction becomes
more frequent and the rules that govern the relationship increase in volume
"and complexity, opportunities and inducements to corruption multiply.
However, an increase in the clarity and efficiency in enforcement of gov-
ernment administration- provide disincentives to corruption. When the im-
plementation of foreign investment regulations is certain and when the
rules themselves are precise and easily understandable, the investor will
know what to do, .when to do it, where, how and through whom it is to be
done. And, although delegation of authority (to civil, servants ) may not
have been lessened, there is less room for discretion. There results a cor-
responding decrease in the need for courting the personal sympathy of
government officials. Perhaps most important, since, payments in the form
of bribes or as responses to extortionate demands represent additional costs
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to ti3e firms,'-corruption '.l-'be avoided forbeing contray to the tin
fllaim -of "profit maximizatfon and cbst miniiati6n .

The supply junction.
The sister function of demand is supply and -here, -again,. thee,.factors

- 4 - . 1 -1 1 1 . ..

stand out as most determinative of the availability of political influence as
a commodity 'obtainable-from the -6lack market of corruption: 5 . .

stabilit of governmet; ..

competeice ani remuneratioi of goverinen ,,mployees; and
thJ amount of disertionary authority delegated to the civil

servants. .

Relative. political instability creates a climate hospitable to corruption.
Frequent changes -in- government, violence-ifi politics, recurrent ehngs in
political leadership and government .p6lidy all. contribute towards a feeling
of uncertainty in tenure for government persbnnel. There .will,- -as--a result,
be more incentive to get the mos't of what, one can while in bffice. Less time
to p e'itaize -on official pbsitioni mid ensure the fiiancial posiiire- of their
families induces the generally poorly paid civil servant to put the authority
in' his hands. for sale.. Conversely, a..politically stable envionment offers
assurance of tenure and predictability: -of financial position. .Hence, political
itabifity serves as a dismcentve to coiuption. ,, - .

The compfefice aid remuneration of civil servants likewise. serve as
determinant variables in the supply function of corrupt political influence.
Where government personnel are adequately paid and -well -trained there is
less need to augment their. incomes through illicit means; a greater sense
of pride and dignity attaches to their jositions. Thi' is not the dase, unfor-
tunately, in man' of the host' countries' where multinational corporations
operate.-Much of the natural resources' sought to be tapped by corporate
giants are in third world counrties; this is also true o6f cheap labor. Again'
it is - in' those 'countries where governient 'bureaicracy is often "grossly
Underpaid and shamefully incompeteni1f 'Political p'oer in the hands of
such "an unfortunate lot opens innumierable opportunities to augment their
income via bribe or extortion. '

Like the .first two variables noted, the. degree.,to .which authority is
delegated a~d -discretion vested in governmentipersonnel- affects the. supply
of political influence. for sale. -As much as political., power is. delegated
and as. wide as,-official discretion allowed in..the exercise of that power,
so. too will the opportunities for corruption be. It is an open secret- that
bribery 'and extortion are. largely attributable to the exercise of bureaucratic
fiat. Governments often use, procurement. and concession ,policies that leave
decisions in the hands of a single or handful of individuals rather, than
compbtitive-. processes such as submission, of. bids to. procurement boards

5 Ibid.



4 .PLIPPINE-LAW T AL (VOL..

tjht ,announce the bkids publicly.-, When a. single officer, holdsplenary power
to admit or deny entry pf.goods into thq country, to approye or ,disalow

a construction project worth millions or to adjust tax assessments, the
possibilities for corruption are almost limitless. ,- .I ,

Dizgrant of supply 'untfl'

S =-supply
f = function
GS - government stability
S,. ,DA)

R cpmpetence&,,remuneraAon-
of civil servants.

DA discretqon & authority dele-
gated, tdgovernment personnel

S S S

If: " CS,&CR>GO 0' >S.4 0. "S 'and CR have'inverdesely proportional
SC *r relations to S while ,Dk beprs, a direct-

,&GS,A CR-'O ' I&S>O " ly proportional relation with S. Thus,
a MA, 0 A S 5> 0 giaphs :for S and CR'have a negative

- ,Z 0 -a 0 S4.0-1 slope while that for DA. has a positive

The cost of influence

A well known axiom in economics. states that strength and inelasticity
of. demand coupled with scarce and inelastic supply leads to high prices.
In the varied environments of multinational corporate operations the factors
off:.upply and demand can combine i any -number. of ways to characterize
the black market for political influence. The nature and - relative intensity
of these factors, in .'any one host country ultimately determines the amounts
of illicit payments to be made in corrupt transactions. No fixed rule can
be formulated with reliability; however, practical generalizations are helpful
to the student of influence peddling. For exaniple, given a situation charac-
terized by meager business' 6pportunities and 'a laissez faire economy com-
bined with an unstable political situation 'and an underpaid civil service.-
in the jargon of economists "weak and 'elastic demand with cheap and
elastic supply", we can predict widespread corruption- but- in relatively small
paynents. Consider' the. reverse: in a country w ith 'wide possibilities for
foreign investment and'vague government regulations (i.e., strong inelastic
demand) where the government is stable with- a competent civil service
weak but -elastic "spply), wie *might -predict .a low incidence of corruption

but where payments are made: in large amounts. Thus, the elements in the
matrices of the supply and demand functions form permutations which,
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f6l6ivoig bther 16gic. p dv able ,-lxs' i-'tud inrg" thieilfi~itic ad .agmud (l~: iz'e bf,,ip-*ymentts): bf~bribdty "and mxdrtionj
,- . ,;. ... . : , . - :.; '4. .. -"., :- " ' ': ' .. :* ". ' .:,.

A d iscusion "f , ption from, th,.yiewpoint of, economics attains
greater relevance ven tianslated into practical terms, especially in relation
tb 'its effect" on intearnticnaf trad. -As. barliei Aotdd, "illit'payments "epre-
sehi-fadditional, c6sts.'If w "are to. accept: thdt 'dfficincxy leads to profits and
that mi'niJizatidon bf? o.tij leads" toiprofilf; th6 conclusioh ib"mbt be that
dorruptioi'leads to'inefficency '"".. ....... 'econ'6jiii
reasons, if not for any other, it is in e r one's best"interet including
multinational firms, .t do d away with corrupt transactions. By benefiting
indivduals rather thi tle general Rublic, illicit payments are unnecessary
burdens inposed on international trade. 'In' addition, the 7ucertainty of _the
amounts paid illicitly compouhded y ine and expenses involved i
negotating corrupt trasa'tions are al extra c0 ts to doing business abroad

IOt pt anscton ar a-'tatdo not produce proportionate benefits Bribery and extortion onstitute,
iasteul barriers to ntemational econonic intercourse which. diminishithe
welfare of peoples in' bth.ho-st and hoPie countries of multinational enter-
prises.

When seen as an integral. part-of a. more general -investigation of
corruption in multinational corp.oa..te -operations, the economics" argument
lends itself to-still another practical .observation. In addition to the insight
into causes and ,effects, it helps,_in the,.evaluation of the reform proposals,
that have been. and.will be made to combat this ph6nomenon. ,4qre inpor-
tant, economics reveals that only those proposals that reduce the supply
and demand. for, the improper, exercise ,of political influence will have sub-
stantial effects. ''

Ethical consider'ations

The purpose of business ethics is to.help .us determinme what business
practices are right and what are wrong: In this section the primary con-
sideration is whether, multinational firms actually do. wrong-fn-paying bribes.

rn It is someimes'said tfiat businessmen care nothing about 'right and
wrong; that all they -ae interested in is 'ming' profits. And, after all,
were it not fori the profit "to be had, hardly anyone wouid be in business;
The characterization is't iisleadiigi& There are, to be sure, those wfib 'have
not the slightest regard for right and wrong in the raice, for prdfits.. But
such individuals are iprobably 'a minority. In' business - as ii- all, other
human, activity; everyone'"draws the line.' somewhere. It may not'ibe Talto
gether reckless to suggest that businessmen often display two sets -of -moral
standards. Few will .disputer that the 1970 attempt by' ITT to induce the"
American 'CIA-'to help-prevent Saladdr Allende's rise to the presidency.-in
Chile was, at least,, morally .questionable; more are likely to decld.re that.
any attempt to interfere with another countrf:s politics ig .wrong. 'And -the
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same individuals would hardly question the "facilitation payment" made to
a customs inspector in Caracas airport by the local manager of a .firm
meeting the Executive Vice-President from their world headquarters. We
cannot fail to recognize the double standard of morality.

It appears that most of the wrong-doing in business, activities is not
because the individual intends to do wrong; rather, he believes it is "right
for him under the circumstances". It is one of the aims of business ethics
to help men free themselves from this self-serving.bias and measure actions
objectively with consistent standards.

The questions at this point are two: what is unethical/wrong about an
illicit payment by a multinational corporation? What is wrong about a gov-
ernment official's receipt of a bribe? Fiistly, such 'practice are wrong be-
cause they are illegal- they violate the law. They violate 'laws which had
been enacted because corrupt payments are seen by society as wrong and
because the need to proscribe them by statute had been felt. Ultimately,
the question is asked: why are such practices seen as wrong in the first
place? Primarily, the answer lies in tie breach of trust' corruption involves.
The government officer or employee holds, in his office, the public trust.
By virtue of his position the public expect him to discharge his duties
faithfully in the sense of public interest - as opposed to his private, self-
interest. More specifically: corruption is wrong'because it violates the prin-
ciples about the nature, function and purpose of government which is in
fact established to achieve justice and promote the public weal. Stated
differently, the principle involved is that the government - through the
officers that guide and employees that operate them, should distribute the
benefits at its disposal strictly on the basis of merit. And, in our discussion
of multinational corporate activities merit is determined by foreign invest-
ment regulation- not in accordance with favour obtained through the
secret diversion of corporate funds.

In reviewing the general proposition that those who rule a country
should act fairly in doing so we find that the more socially and politically
developed societies are those that emphasize ethics. This is perhaps because
experience has shown that government needs to be impeisonal in moderating
and adjudicating the differences between the various competing groups in
society; to attain higher efficiency and greater range of goods that people
need, possible conflicts must be avoided where possible. It is precisely to
avoid or control strife between segments of society that public trust in
government functionaries is necessary. And it is because of these assump-
tions that society finds it wrong for politicians or civil servants to allow
personal interests to dominate their "official duty". No matter what justifi-
cation is offered for the making of illicit payments, it is contrary to the
principles of good government.
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The precarous'pbsiion 'of )ianagemeit
I a'' ' I I . I" i

The past two decades have seen the proliferation of writings on'multi-
national corporationfs.' Examining the natue, .-'scope, power, ,iffecti and
potential dfr the business giants,-' authors -have studied 'such companies from
almost every conceivable angle.- The' composite -picture 'drawn from the
existing -literatUre is generally unattractive. -In going- about 'their, business
multinational enterprises deal'with numerous entities:, individuals; 'groups
of, individuals, companies;' associations, unions, industries, whole popula-
tions -and, nfost important, states. 'Yet, the, unpleasant truth is tha" more
than any of the others, states have come to regard multinational cor-
porations as predators. Given this ietting, it is understandable -indeed,

predictable,. that host governments have, reacted with floods. of, foreign
investment regulations specially designed to control corporate activities.
Government intervention has, in turn, given rise to a complex web ofpre§-
sures on international trade. Political, economic and social factors exist
that .create *idcements to dbrrupt activity; foreign investment regulations,
too, create environments hospitable to corruption when these are imprecse
and inefficiently administered. ' .' '

The efforts ofhost governments to maintain.,control of their national.
economies have increasingly restricted the freedom of management to employ
the resources at their 'diiposal (e.g.,' the 'strict control of movement of.
foreign currency). 'At the sgiie time they have managed to penetrate
the erstwhile autonomous process of formulating multinational corporate
strategy. 'As international trade andlinvestment have made' national economies
1es6 responsive to traditional economic formulae, governments have reacted
with incrieased control of entire industries. For example, the Philippines
allows only four cylinder engines .for n'otorcars manfifactured localy by
Toyota and set export volume quotas for the loc'al assembly' of vehicles
by Ford.

In addition to the restrictions on corporate strategy, host govern-
ments have sought to exert direct' influence on the processes by .whichi
multinational corporations formulate their strategies. To achieve this, gov-
ernments in South America' and South Asia have encouraged joint ventuid
dchemes between multinationals and , d6mestic&firms, provided these with
government-backed financial packages, tax holidays and a score of 'other
incentives. Spain imposes strict limitations on foreign equity phrticipaion

nd closely regulates the use of foreign capital equipment. The workers'
co-determination schemes now gaining momentum in Europe may ultimately
have -the -same effect by forcing subsidiaries to allow representatives of
their local cdnstituencies'active participation in corporate planning.. This
type of intervention is usual in areas considered by the host country to be
critical to national political, social or economic .interest. In such -cases:the
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usual demand is for the multinational, rorpora.:tq.fi..centrale decision-
making and for subsidiaries to..share the process with local constituents.

The obvious. point: is :that -the folrnal structures.-thin which mult.,

national companies must operate, are already bogged down by regulations.
The pressures militating against- the, traditional. modes of conducting busi-,
ness are enormous. And beyond .the parAmeters of,strictly business-govern-,
ment relations lie corrupt elements. The question facing a manager is likely.
to be: what compromises. are necessary:,to,:go pn. doing business competi-,
tively and profitably? An obvious ;jtem in his list of options is: pay bribes.:

" PART H

.THE PROSCRPTION OF FOREIGN BPBES iN THE UNITED STATES

Corrupt payments

A bribe is any gift, payment or conferment of .benefit upon the agent
of a person: with whom the-briber is dealing. The briber knows that the
recipient of the bribe is acting on behalf 'of another (i.e., the principal)
and pays the bribe intending to motivate its redipient (agent)' to act favor-
ably towards the briber in i transaction 'with the. principal. The fact of the
gift being, given, payment made, or' ,benefit conferred upon the agent is
generally not disclosed to the, principal; 'its disclosure does not alter the
corrupt nature of the transaction, In multinational corporate operations,-
the briber s commonly a corporate employee- or commission agent; the,
principal is the multinational firm; and the recipient of the illicit payment
is usually a government officer or employee. When the bribe is offered
the technical term used is "bribery"; when initiative is taken by the recipient
in asking/demanding payment, it is called "extortion". In both bribery and
extortion a corrupt intention (sclinter) is present in that the payor seeks
to influence the recipient of the gift, payment or benefit to act in a manner
favorable to him. In international trade the motive for an illicit payment
may be to obtain or maintain business, to "induce" the recipient, to perform
his duty which he would refrain from doing without the bribe; the expedi-
tionof the performance of such duty (thus, "facilitation payment"); it may
be to induce- the recipient .not to. perform his duty; or it may be to create
a "reservoir of goodwill" upon, which the' payor may want to draw later.

The essential elements of' bribery as a criminal offense in American.
statute books are, (a) the receiver must be in some governmental position,
and (b) a thing of value must be offered :to influence official action.-
Thus, the U.S. Code declares unlawful

The payment of'any fee, cohMmission, or compensation of any kind or the
granting of any gift or gratuity of any kind, either directly or indirectly....
(1) to any officer, partner, -employee or. agent of a prime contractor

7 -KuEL GRUENDEO, IGNIhE4ATIONAL PAyoFF '14. (1977). . .
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hotdind - z1e 6tatei'dco tract e"tered into 'byj4 dpa lnt, "ag.nc. . ' o" r
-estabiihmei~tfof. the'United:UStite. :.-8 -

In corrupt transactions, a corrupt intent (scienter) need not be shown as
1o: both -pkti , 'ly--hat o'f tie- defdiidaiit- is required.9. The U.S. -Canon
of judicial ethic mandates' tai -a member 0f'the beich -nt' to.

,accept any, present or -fayorA from litigants, or. from lawyers .practicing
before him or from others whose intees are likely to:be slboi tied to
him fbr judgmentO10

The varios'.,Departments of. the, U.S.. Government have _thei-.rown
regulations' prohibiting' -illicit ;payments.' One -department has -promulgated

the fojIowing:

.. an employee shall not solicit or'accept, for hiisef or. ahother
peison, directly br indiretly, any -gift, 'gratuity!, favor, 'entertainment, loan.
or any other thing of moneidry valud from-a,person who:

(1) Has; or is seeking to -obtain contractual or bther business
or financial, relations with the Department;

(2) Conducts '6jetations or activities that-are iegulated by ihe'
Department; ' - ,.

(3) Is. engaged, either; as principal, or attorney, in. proceedings
- in which ,the United States is an adverse party; .or

(4) Has interests that may be substantially affected by the perfor-
mance or nonperfornance of the employee's official duty.Ul

Corrupt payments mad by multinational 'corporations, specifically

whefh made, outside the territbrial jurisdiction "of the -country, frequently
involve a government "employee or officer .- theref6re' falling within ihe
requirement stated by the U.S. Code. This is' ioe'.to say that comnniercih1
corruption. does not occur .(i.e., those not involving gpvernment personnel).

Commercial corruption does, occur, and it too is proscribed by law. Of the

fifty'states in the -Union, -twenty-eight -have enacted statutes -specifically
dealing' with commercial corruption, Typical of such: statutes is that of

New York where - - -

A person is guilty of commercial bribing when he cnfers, -or agrees to
confer, anybenefit upon any employee, agent or fiduciary. .without the
consent of the latter's employer or oprincipal, wth intent to influence is.
conduct in relation 'to his ";mployer's 'or princip's affairs. 12

Federal legislation proscribing corrupt paymentsr ..

Until December 1977 bribery by American nationals (natural or juri-
dical persons) c'ommitted abr6ad was not a criinal offense. It was the
Federal Corrupt Practices Act of 1977 which effectively criminalized "cor-

8 34 U.S.C. ss: 51
9WHARTON'S CRIINAL LAW PROCEDYIMa 773 (1975).

•. I0BLACks-'LAv'DIC-rIONAR. (1971)': .
It Department of Justice, 28 C.F.R. -45.735 et seq.
12 New York State Code, Article 1800 at 76.
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rupt acts done outside United States territory. However,, the effects of
corrupt transactions were covered by U.S. laws, principally in the field of
antitrust.

1. Antitrust laws., The fundamental antitrust law in the U.S. is the
Sherman Act which prohibits contracts, combinations in the form of trust
or otherwise, and conspiracies in restraint of trade or commerce among
states in the Union or with foreign countries.13 The ratio legis of the Act
is the promotion of competition based on efficiency14 and violations thereof
necessarily entail the existence of contracts or conspiracies that result in
restraining trade. Pursuant to the intra-enterprise conspiracy rule enunciated
by the Supreme Court in Perma-Life Mufflers v. International Parts,'5 even
where a (multinational) firm and its foreign subsidiaries are the only ones
involved in the bribery of a foreign official, this can be considered as a
conspiracy in restraint of' 'trade. When the import and export trade of
American firms are unreasonably restrained or monopolized the Sherman
Act may be -applied even to acts committed outside U.S. territory. 16

Under the aegis of the Federal Trade Act the U.S. Federal Trade
Commission is charged with preventing persons, partnerships or corpora-
tions from using unfair methods of competition in commerce or deceptive
acts or practices in trade. The acts proscribed extend further than the
Sherman. Act in that, .beyond the 'element of conspiracy essential in the
latter, "other acts or practices" - including bribery - which are unfair
or deceptive, fall clearly within the prohibitions embodied in the law. In
addition to the Sherman and Federal Trade Acts,. the Robinson Patman Act
relates to bribery in business transactions when it declares in Section 2(c)
that, it shall be. unlawful for any person engaged in commerce

... in the course of such commerce, to pay or grant, or 'to receive or
accept, anything of value as a commission, brokerage or other compensa-
tion,- or any allowance or discount in lieu thereof.., either to the other

party to (the) transaction or to an ogent,, representative or other inter-
mediary therein where such intermediary is acting in fact for... any party
to such transaction other than the person by whom such compensation is
so granted or paid.

Commercial bribery falls within the prohibitions of the Robinson' Patman
Act since it tends to lessen competition and works to create, a monopoly.17

And Section 2(c) applies to a payment abroad by a U.S. firm if it is at
the expense of sales or profits of a U.S. competitor.' s

13 15 U.S.C. ss. '2, 2.2..14 .Cornell Construction Co. v. Plumbers & Steamfitters Local 100, 421 U.S 616
(1975).

15392 U.S: 134,(1968): -
16 Hearings before the Subcommittee on International Economic Policy-of the

Committee on International Relations, House of Representativesi 94th Congress, 1st
Session, June-Sept. 1975.

17Fitch v. Kentucky-Tennessee Light and Power Co., 136 F. 2d. 12 (1943).
18 Commerce Secretary F. -Richardson. Letter to Sen. W. Proxmire, 1iP June

1976.
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A2. The Internal" Revonue Code.; Although the Intern.l,,R.v oO
does -not criminalize fbribery;, it. disallows such. payments as letuc.to~sI frmop
gross income in the computation of the income, tax base. Note .Section
" Ct) .of' the tS Code:
. i .. . ' .; ,

(c) illegal bribes,, kickbacks -and other payments.
.(.) illegal payments ,to government officials or empldyee..--.:

No- deduction shall be allowed under subsection, (a). forny,
payment made directly 'r indirtly .. , if the payment. con-,

stitutes an illegal bite dr. 'kback, or if ... the 'payment"
would' :b unlawful' under'te' laws F&Pthe Uniied Sttes4'

-such" la)s were applicable.:.: .19':

Where this subparagraph of. the .Section deals 7with, paymen to, ,publc
officials, the next subpyagraphd 4sallows.. deductions of payents .. ad.t o
"any person" if the bribe is an illegal payment under "any law of the
United States, or under any law 'of a State"3M Thus, -4"here "the payment is
illegal undei any 'stab 'or 'federal ia,,;' and' whethek the: !cjipieitL- hap nfis
to be a go'ernmedt official' or not; further, ven when ith prosenfptionf
the payment is by the 'laW' ofa foreign country; the- disallowanice 'o 'fh

'deductions in computing the income tax base 'remains.

The parent company of an Americar multinationalt,corpoora o .a.y
.not deduct rom gross income the illicit payments made abroad.by Ats
foreign subsidiaries. This prohibition falls squarely under Sectidn 9k ,of
the Internal Revenue Code which defines "Subparagraph, F income as
'in the case of any controlled foreign corporation,' the sum f$... .and

(4) the sum of the amounts of any -illegal' :bribes,. kickbicks.oor:other
payments (within the meaning of section 162(c) ),paid. by or on bhalf

. of the corporation directly, or indireqtly to an offlcial, .ernployeer.. r
agent in fact of a government.21

Purely domestic U.S. firms (i.e., those with .no foreign -subidiaries6)
-but with marketing and sales operations abroad are treated- asa: diffe0;nt
class but, nevertheless, subjected to the' same restrictions as, multinationals

.and firms with exclusively domestic operations. Referred to,.s "DISP"
(Domestic International Sales Corporations), Section. 995. pf the.;C , de
states

(a) general rule.-a shareholder of a .DISC or ,former DJisC slball -be. .j!.
subject to taxation on the earnings and profits of a DISC as provided
in this chapter, but subject to the modifications of this subpart.

(b) ..... " :"

(F) (iii) any illegal bribe, kickback or other payment (whin the
meaning of section 162 (c).) paid by ior.on bei.f of
the DISC directly or indiiectly to an official, employee
or agent in fact of a goverment...

19 (US) Internal Revenue Code 1977, Section' 162 (6):
20 Ibid., Section 162 (c) (2); emphasis supplied.
21 Ibid., Section 952 (a), (a)- (4); emphasis supplied.
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-A gain illit, pW yments are disallowed as deductions in the computation of
'the net taxable :income' of a "Domestic International Sales Corporation".

ife income of nmultinational corporations is 'reported on Forih 3646
which includes bribes and other illegal paymenti made abroad. The items
in this form are added to the corporation's gross income to arrive at the
tax base. Similarly, Schedule M-1 of Form 1120 (covering domestic firms
and DISCs)" effectively compels a company to reconcile its net income as
reflected'ihi its books with that reported for taxation purposes. The overall
effect of'the Code's treatment of illicit payments is to make them "deemed
contributions" and to make the iqncome reported to the. tax authorities
higher than that shown in the firm's books. Upon investigation, discovery
of "irreconcileable discrepancies" between these two figures may subject

'the firm to- prosecution under state and federal law;

3. The Federal Corrupt Practices Act (FCPA).. As a result of the work
of-.the Offic, of the Watergate Special Prosecutor in 1973, the United States
eet ,.'ties and Exchange Commission became aware, of a pattern of conduct

'.mv91ing the: use of corporate funds. for illegal domestic political contribu-
tions. Because these activities often involved matters of: significance to
public investors the nondisclosure of which entailed violations of federal
securities- law, the Commission published 'a statement on 8 March 1974
e&pressing the views of its Division of Corporate Finance concerning dis-

-closure of these matters in documents filed with the Commission.2 Sub-.equent .Commission investigations- and enforcement actions revealed that

ihstaftees of undisclosed questionable or illegal payments- domestic ad
foreign, were widespread. These represented serious breaches in the system
of corporate disclosure administered by the Commission and the payments
threatened public confidence in the integrity of the system of capital formu-
lation that rests on the premise of full and fair disclosure of corporate
business and financial transactions. On 12 May 1976 the Commission sub-

-mitted arldetailed Report on Questionable and Illegal Payments and Prac-
"tidces, "THE, MAY 12 REPORT", to the Senate Committee on Banking,
Housing and Urban Affairs. That Report describes and analyzes the Corn-
iiission's activities concerning such- practices and payments and proposed
legislative remedies to these problems. On the basis of the May 12 Report,
the following recommendations were made:

:.the enactment of legislation addressed specifically to enhance the
accuracy of corporate reports and reliability of atdditing processes.. .by

-requiring issuers (corporations listed in the Exchange) subject
to the periodic reporting requirements of the Securities Ex-
change Act to make and keep accurate books and records;

- requiring the issuers to devise and maintain a system of internal
accounting controls meeting the requirements of the American
Institute of Certified Public Accountants;

2 2 Securities Act Release No. 5466, 8 March 1974.
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-:prohibiting "te making .,of, false, misleading .or irtcomplete
statements to an accountant in connection with any examma-
tion or audi; ai~d

- prohibiting thWe falsification of 'accounting'lrebrdd.

h ,the same.: Report, the Commission -prop~osed the.,xpanslon of its

own. enforcement. capabilities,l the ,develop-ert pf-a voluntary disclosur

.program and the.yitalization.of ithe role pf:boards.- f .rictqos by,suggesting
that reporting companies create audit conittees compo sed of nba-manage-
ment directors and the separation of the functions of independent corporate

counsei ,andl director. fi SEC' 1~gisiativ6 proposals were foidred by
the 94th congress. When Cdngres, ,joied, before taking fi.qa action on

the proposals, the Commission published proposed rules for public comment

identical to the proposals submitted earlier to the legislature. The main

:ienis of the -pr1oiosa1'Uk~l 1 -i nab'cI.2) 'Wiere eii&Ually incdiorat~&ed
into the Federal Corrupt Pracficeis"Act (FCPA. The F

the President on December 19, 1977 and became effectiv6 ImJTmediadefy.

That law declares that- it shall be unlawiful:

... to offer, pay or promise to pay, or authorz the -payme't of," anY
money, or to offer, give or promise to give, or' authd"ri "thigivriij'bf,

,anything ofivalue to--T.... - ", .,, .. : " ,
(I)-any person who, is an official. of a, foreign .governmet j

instrumentality, thereof,.for, .the, purpose, of, *duc'.g. that
individual -

(A.) to use his influence, with a fobreigngoyernment
or ins.trumentality(,tor - ',.

(B) to fail to perform his official functions, to assist
issuer.in, obtaining: or "etaigbusiness for lor.
with,..or directing .bus ins to,. any.lperson or.

,inuencing legislation or reguiatio s of that.gov-
ermment or "itriumentlity; "

-(2) any foreign Ocltical party or official thereof of ,any-candidatd
.for freig. political.office for, the purpose of inducing-that.

party, official.,r, canidate ,
(A) to use its or his influence with, a foreign 'gobv-

ernment or instrbmentality thereof, or "..

(B) 'to fail to prforml its or: his: official functions.,....
4(3) any person *hile knowing..orjaving reason to.,know :that all

or a portion ,of, such money or thing of value will be offered,'
given or promised directly or indirectly .to any "individuat'

* who is- an official of ,a , foreign governrent,.or instrumentality
thereof,. or to any foreign political pary or official. thereof
or canddae ofor freign poliical office.t"

Thus, the. FCPA prohibits. bribing foreign government officials or
-political- parties, officers. or candidates, for, the .purpose of. obtaing..pire-

,taining .,business, Other possible: motivations for the illicit payments: by

American firms operating abroad are also covered -by. th statute.. Seyere

23Section 103, Federal Corrupt, Practices .At (FCPA)?.
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penalties can be 'ilpdsed on A.meric6 c6mpnime" , their oificeis' and directors,
and others' wld -iolatethe probhons.'Ml publicly owned corporations
must meet the statute's internal, control and, ord-keeping requirements.
The provisions of the FCPA apply to all U.S. corporations and their officers,
directors, employees, :agents' and' stockholders acting', n- behalf of th con-
pany. The .law is divided rote two,,principr,,setmins: one covers publicly
held corpo6ations arid te othefI i adliessed to, all other domestic concerns.
A domestic coic'erh is defined as, '' -:

.'1 .. i, . .. ,. . .h

(I) a business entity which either has its principal place of business in the
United States or wAifch is organIzed under the laWs of any State in
the Umon or oite" Ameidcn' rritetry. or possession, or

(2j an' individual' wo :is a U.S. citizen; 'national or resident.

Although the law, does not specifically mention foreign subsidianes of U.S.
firms, these are included in' the prohibition against indirectly paying or
offering bribes abroad.

Acts prohibited by the FCPA are those, inyolving "corrupt" use of
interstate commerce to offer, pay, or promise to pay, or authorize giving
anytbing .pf. va le to:...,

a. a foreign official, including any person acting in--an official capacity fora''foreign'goverfiment, department, agency or 'instrumentality;'
b. a foreign political party,' official-- or candidatefor foreign political

office; or
c. another person, while knowing or having reason to:know that the offer

or payment will ultimately go to either of'the two categories above.

The offer or payment must be to influence an act or decision by a foreign
government, politician, or'p'olitical party, to assist in obtaining or retaining
business - or its direction to 'an'".person: ,Th 'Senate Committee report
on the law stated that the use of the word "corrupt" is designed to make
clear that the -offer, payment, promise or gift must ber intended to induce
the recipient to misuse an official position in' o'der to (wrongfully) direct
business 2 4 However, it is not necessary that the act be consummated or
that it succeed in producing the, desired result; it is sufficient that an attempt
to corrupt wag -made. The issue 6f. who initiated the corrupt transaction
(i.e., whether it was extortion or bribery) is imnmaterial.

Political contributions in foreign countries are not necessarily proscribed.
Whether or not these are. legal in the country, where' made, what brings the
FCPA into operation is that the motive was to obtain or retain business.
On the othei hand, the' contribution's legality will be .rendered suspect
if it is closely' connected With spedfic business activities in the host coun-
try; the same happens to payments the sheer amount of which is to imply
that reciprocal arrangements with the recipient exist.

2 4 The May 12 Report; sec p.-456 supra, for'discussion.
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.. jTUp; to &$y .millioJ ..'5 ,9iRS9Mpaniejqqvcte ofj
bribery; violations by an officer, director or stockholder actin:-,ox.,behalx
of the firm can result in a fine of up to $10,000 or impronment for p to

.* f 1 -" - , ,, I: "l k" ,i R p!qm e 1¢) 
' ;"¢ . L k*.- % , P to

5 e rs -- or both.- Ah' emalee o geht u t .S' ii i ction is
subjet to 'these iealties." rh Aiabity ofji- dneto, I o to
holder 'i predi'cted o r' Wil ul~t .~ile 'hat bf' a ' nil6e' oruagjtnft

may be based oni ease Mfulacora findi" tat' colahs' i
fact volated the antibriBery -provisions Urite l i itended to
prevent a lowlevel empl!6ee or. Lent;l-om& b'ecomin g' "A apegoat" for
the c or ation~ < r its ekecttirs Fii th'& the Iawp rohlhts 'tH corpora-

tion from1dnrectly or indirectly paying JWlfine'Mnposedl ohir -the miidividuial.
&cyo rf, . } , . ..

One, thing is-,inmmkdiately. clear,,fromr a xrepng, of .the CPA: "facIFt-'.
tion!" or, "grease", payments are, qptoutla.wed. 9These..erms ar 1gereally
used to refer to-payments to.loqw-evel,.goverjment persqnel;. their p.pose,
is different..from -that of. payments rontemplate4.by the F These pays,
ments merely, "move". a, matter, tW :a; eventual, act. or, decision that ,oe.,
not involve influencing discreion ,one way_, or the,.,other.. Hence, .te, lay,
does not apply to payments to government personnel whose duties are

"essentialy ministerial'or cletr1'a"Sihc'faicilifatibh 'paymdnts . r&,maae to
secure 'prompt and proper' perftnarice of' d&etse these afe'not viti ..the
pr6hibitio Ins -f'the' FCPA,

The; U., -Securities-'and Exchange Commision"

1. Regulatory, function., As .the guardian.- of public-confidence in the
capital fdrnalioni system- and financial trAnsactions, in ,thd U.S., the, SEC
seeks to provide investors with adequate and'ldecurate, infornftidn( on the
activities of corporations. The Securities Exchange Act of 1933 was designedto , , -1 1 .- I . " -. "i- .. I 1 ' "I' ,"" . - ,') I,. - -:', "

to prevent further exploitation of the public bthe -sale df 'unsound and
worthless securities thr'oug rsentatio and to p!ce accurat6 ihfor-

rn , . .W "1-.101 . 1 .,' . d*'9." ", ,',,I " .. .r,,_ if' I , 'i _. . . "

,o ncorprt ei '.Ih25 hus te:SC i
mation on corporate operations within reach. - ius, tl"EC is

." ~ ~ ~ t .x .. I " _. ' _ _" - .. , t:'',.,. ,.., ,, i _ 1". ,, 1.I, .,: .,

designed to cotrol te excessive use of credit for speculation anti ne
secrecy surroundng financil ciditioins of firms at mt'e t Abluc' to'
invest in their securities.

Consonant with its raison.-d'gtre ther;SECLhas adopted, a- voluntary.,
disclosure program whereby. fepofting compadg 'make- known.,'toshare-:
holders and the investing public all informatidn -material -to. their interests,
And, materiality, when used as a standard for requiring disclosure--of
information, denotes that which an' aver'a "'prude investor' 0r

ably be* informed about .before buying or selling securities listed by the
Exchange. In a series of proiioncements American duits'have dealt with
the import of materiality as such a -standard; however,' th esseice' of ma-
teriality remains unc~hanged: ',oipanies -shoudli reveal inforinlation Which 'is

25 Senate Report 47, 73rd Congress,. 1st 'Session, p. 1.,
26 Senate Report 792, 73rd Congress, 1st Session, p. 1.
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likely to influence bfioe '-or the6 othtkl~--fhe 'decisfoji -of ait "investor
in its securities? "

When the SEC discovered a pattera of illicit or questionable payments,
by companies during investigations in. 1973 it set out to uncover the clearly
widespread practice of corporate corruption. The prevalence of the practice
meant, that the existing staff, of the, Commissiou would be overwhelmed by
ai unmanageable yolume of paperwork so. that a voluntary, disclosure system
was adopted (to complement the mandatory disclosure system). As a con-
sequence, hundreds of companies su,mtted adminsions of,corrupt payments
of incredible ,frequency and amount,, (See Annex A.) Without the co-

operation of the corporations it is doubtful whether the SEC would have
uinveiled the bribes so revealed, let alone obtain documentary evidence
sifllcient to sustain convictions. In' exchange for the voluntary disclosures
the SEC settled for the less severe "consent decrees" whereby firms under-
took to desist from making 'further -such payments, issue "in-house rules"
prohibiting them, and the creation and development of accounting/audit
irocedures to prevent recurrence of illicit payments.

2..:Audit and accounting control junctions. On February 15, 1979
the SEC announced the adoption of two,,xules "for the promotion of the
reliability of financial information and prevention of the. concealment. of
questionable or illegal corporate payments and practices". 28 These rules
were codified in Rule 13b-2 !of the Securities 'and Exchange Commission.

Rule 13b 2-1. No person shall, directly or indirectly, falsify or cause
to be falsified, any book, record or account subject to Section 13(b)(2)
(4). of the Securities Exchange Act.

This rule re-states the traditional prohibition against falsification of cor-
porate books' but adds several new features. The most significant of the
features .is that'it does -not iiinit the applicatioii' of the rule ender standards
of, mateiality (discussed above). Comments by members of the Commission
o lthe rule indicated concern that false entries of insignificant or nominal
amounts would constitute violations and that the large firms'with volumes
of books, records and accounts would find compliance impossible. In the
announcement' made that day,', these concerns were dealt with as follows.
It noted that Section 13 (b)'(2) (A) of the Exchange Act requires issuing
companies (i.e., publicly held firms) to. make and keep books which,

27In Kohler v. Kohler Co. (3 19 F. 2d. 634) the ruling was that what is mate-.
ral is that which might have bei considered imp6rtant'b, 'a reakonable shareholder
who was in the process of deciding how to vote. Two years later, the 'same court
said that "... to the requirement that the individual plaintiff must have acted upon.
the fact misrepresented, is added the parallel 'reqtirement that a reasonable man
would have also acted upon .the" fact misrepresented." '(List v. Fashion Park, 340
F. 2d. 457). Finally, the US Supreme Court held in TSC Industries Inc. v. North-,
way, Inc. (96 S. CL 2126 [1976]) that "the general standard of materiality... is a
substantial likelihood that a reasonable shareholder would consider it important in
deciding how to vote." (Emphasis on all citations supplied.)2 8 Securities Act Release No. 546 6; 8 March 1974. - I
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'"in reasonable detail';, accurately and fairly. ,xeflect the' tr'ansactions' and
dispositions of the assets of the issuer. The.phrase 'in reasonable detail' w*,
added to 'accurate- and fair': becaus e.the-lter- requirement, if unqualifle.d,.
might cornote: a: deree 9f; elactitud.E, and p-ocision. which: is unrealistic.;.
The- amendment -makes it clear that the company's records should: reflect
transactions in conformity with accepted methods of recording, events and
effectively prevent off-the-books "slush funds",. and payment of bribes. -The:
Commission emphasized that compliance..would be facilitated by increase&
use of independent audit committees and, ,finally, that continuedd: strich
application, of the materiality standard., would unduly narrow, its scope -

resulting in unwarranted diminution of investor protection. .

The second featureof Rule 13(b) 2-1 'is that'no.'shoWing of _scenter
i required to prove '&olation of the rule: -Comm dnts -on the rule when -ii
was proposed were io' the 'effect 'that some false entries resulting' fioni
iadvertent errors or oversights are inevitable in View of the large numbe'r'
6f transactions that large c9rporatiojis record daily. They also -dndefscorid
the unfairness of penalizing persons who have acted in good' faith and nade
honest mistakes. In its announcement the Commission stated that inclusibii
of 'a scienter requirement in the. rule would be inconsistent .with the language
of, the law which does not, indicate legislative intent, to imposesuch a require
ment. -The Commission went on to -explain -that. imposing -liabilities- for'
inadvertent or inconsequential errors-was unwarranted because the,statute
does not require perfection but reasonableness.

Finally, a singularly significant feature' of ;th 'rule' is the extension of
its applicability to any person. Responding 'o suggestiong that *the applicai
tion of the rule as proposed be extended onlyto' persons afliated with the
issuing corporation, the Commission noted that the 'effect of falsification
of books, records or accounts is "not necessarily contingent" on the identity
of -the falsifier or whether or not he acts With knowledge or acquiesence of.
management., It would be impractical to identify all -categories of .persons
wh6 are in a position to falsify corporate records.3 .

Rule 13b 2-2. No directbr or officer of an issuer shall, directly or
indirectly:

(a) make or cause to be made a materially false or mis-
leading statement, or

(b) omit or omit to state, or cause another person to onit
to state, any material fact necessary in order to make statements
made, in the.light of the circumstances under which such state-.
ments were made, not misleading...

to an accountant in connection with (I) any audit or examination of the
financial statements of the issuer required to be made pursuant to this
subpart or (2) the preparation orffiing of any document, or report required
to be filed with the Commission pursuant to this subpart of otherwise.

29House of Representatives Report (H. R. Rep.) No. 95-83 1; Ist Session, 1977;
30 See note 24 supra. '
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' This 'rule is, plainly meanx to be of Very broad,'application,.including-
as- it' dbeg tfie audit, of finandial -statements by -independent accountants,
tie' preparation ,of aiy: required repoits -by independent. or internal auditors,-
spdcial' reports to 'be 'filed with the SEC, j.anc.. any .other, work performed
bylan ac'dountant that culminates in 'the. filing 'of a report with the Com-
mission. Moreover; it applies 'to both oral and written 'reports. In limiting
its' scope the traditional -requirement. that, prohibited" statements be "ma-
terially false?' and misleading - or that omissions be of "material facts",.
remains. Like 'the first subpart (i.e., '2-1)' of the rule, there is no scienter
requirement here.' The .Commission' asserted -that the advantages of the rule
as a deterrent against questionable or illegal payments outweigh' potential
disadvantages. of impeding communications between auditors and those
from whom they seek infnati-n.. Onthe other'iaand, unlike the first

subpart, the prohibitions here extend only to directors and officers of the
corporations. However, cortrolling persons of -the issuing firm n'may be held
liable, for conduct violative of this subpart under Section 20(a) of the
Exchange Act.31 Existing anti-fraud provisions and the 'concepts of aiding
and abetting may be invoked against other persons.

3. Iiternal' cohtrol. Publicly. held' companies are required to devise
and maintain'Internal 'control systems sufficient 'to -provide reasonable assur-
ance of meeting' certain objectiVes.32 These objectives reqiire that, inter alia,
transactions be. properly authorized and recorded and that assets be safe-
guarded. That management has a responsibility: to maintain internal control
of the company they run is a well-established principle. But subjecting
corporations, their officers and employees to possible liability in either
civil or criminal actions for not having a system as adequate as is contem-
plated by law is new. Significantly, there are no clear guidelines by which
t9. grade the agcounting standards of companies -at least, not in the
statute books. Further, evaluating an internal control system is a subjective
process and even the most knowledgeable individuals can arrive at different
conclusions. In establishing and maintaining control systems, particularly
with the object of preventing illicit payments, management must consider
such diverse factors as: the size. of the business, diversity of operations,
degree of management centralization, executive management's exposure to
daily details of operations, and many others. Such considerations are not
included in the law.

While the internal control objectives of the FCPA are taken directly
from professional accounting/auditing literature, it is important to recognize
that the traditional definitions of such control systems are addressed to
informing the auditor of management objectives. The auditors' purposes
in reviewing internal control is to help determine the extent to which

31 Ibid.32 These objectives are outlined in the Statement on Auditing Standards No. 1.
section 320.28 and included in Section 13 (b) of the Exchange Act.
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other auditing proceoIures.-need be performed..Thus, an auditor. deter ines
whether certain internal, control procedures ar -satisfactory for this-purpose.
Whereas the law here is intended to prevent defiance or circuMvention of
the system of corporate accountability, it is "neverthelss triue 'that mdCgt-
published reports'., of qbestionable or' illegal. payments .indicatd, not..that
intema'.control mechanisms are inadequatebut that they were circumvented...
It is not possible f6r'.the: FCPA to prevent or. detect .all. illegal or question-,
able' foreigni payments.,

Aside from'exhortations to 'comply with the law addressed to company
personne there remais not much more that management can 'do other'
than review its ac'ounting procedures &oensure corpo'rate accountability.'

The questJo may 1,e 'asked: how' des. a firm's internal contrbl system'
provide rasonable asurance that illegal 'foreign payments do iit -occur?
Broadly speaking, a first step would be to consider pdssible ways in which
such payments. may bemad6. For instance, ja'part of' the commision', pay-
ments or 'discounts to foreign agents, consultants or distributors may be
passed on to foreign government personnel. Indicative of such arrangements
that call for inquiry are: a- commission or discount diproporionate to the
services performed or rates prevailing at the time such services were, ren-
dered; requests for false certifications to government agencies in relation to
the amount of payment; overbilling :coupled with disbursements to a third
party. In general, unusual, requests related to payments - no matter how
innocuous, should be checked thoroughly unless supported by satisfactory.

explanations. ,

Another factor to -consider is the possibility that foreign -payments
are being made from'corporate funds not reflected in the accounting records-'
This should immediately lead to an investigation of ways in which such
funds could be established and maintained. The very existence' of "slush'
funds" is totally 'incompatibld with corporate accountability. Finally; man-'
agement .should deteimine what changes in the internal' control system of'
the': firm ''are desirable'to prevent 'arid detect illicit payments. Should an
illicit payment be 'detected; proof thai management had devised and main-'
tained an adequate 'control system is one way 'for directors and officers to'
show that there was no wilful violation of the anti-bribery law by those not
directly involved in the questioned transaction. Also,: a formal code of
conduct that is appropriately communicated, and mofiitored is an important
step in' exercising the proper care contemplated by law. Such "in-house
rules" should outline in unequivocal terms the firm's policies on, inter alia:'

a) political contributions - payments made to political parties, their offi-
cers aid individual candidates for poliiical/governmental positions;

b) compliance with rules and regulations in host countries;
c) commissions, fees, discounts, retainers and similar arrangements; these

should include statements of kickbacks and 'facilitation payments";
and
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d) accounting- the standard of accuracy. in reporting*, describing and
otherwise documenting financial transactions of the firm.

Treatment of violations of the FCPA

When a violation of the FCPA is suspected or discovered, house
counsel and the firm's audit committee should be informed forthwith. If
counsel finds that the violation is actionable, a second opinion, from outside
(not in-house) counsel may be required; notice to the SEC's Division of
qorporate Finance should be sent stating that an internal inquiry has been
authorized 'by management to be undertaken by independent auditors and
outside counsel. The firm will thus be in a position to decide how to
approach the SEC to negotiate a resolution. of the problem with the least
onerous consequences. The possible ways of solving the problem, in their
order of severity, are:

(a) disclosure of the violation on an informal basis and co-ordinate with
the SEC's Div. of Corp. Fin. on what steps would be taken there-
after;

(b) Filing SEC Form 8-K with a report of the firm's audit committee
attached;

(c) the issuance by the SEC of a report -pursuant to Section 21(a) of the
Exchange Act; and

(d) a "consent injunction", either with or without ancillary relief.

SEC Form 8-K. A disclosure of FCPA violations to the SEC on an
informal basis and the filing of Form 8-K are the least onerous alternatives
in dealing with illicit payments. These result in the following consequences.
Facing a case of corrupt payments, even when kept strictly an internal
company affair, adversely affects morale and prestige. Admission of the
offense to outsiders (i.e., the SEC) makes this effect more -distinct. The
disclosure amounts to a confession of guilt and Form 8-K makes it a matter
of public record. Thus, there arises the possibility of a share-holder deri-
yative suit based on the facts disclosed. A disenchanted stockholder. may
decide to ask that the company be reimbursed the amount, of the illicit
payment; allege mismanagement in that the payment was not prevented
or that adequate internal control systems were not maintained; etc.

Section 21(a). SEC Release No. 34-156664 (21 March 1979) outlines
the procedure by which reports of investigations and statements submitted
pursuant to Section 21(a) of the Exchange Act are dealt with. As part
of the process of resolving their involvement, persons under investigation
submit a statement to the Commission setting forth certain factual admis-
sions and, in some cases, specific undertakings. A statement will typically
contain the principal aspects of the matter being investigated, the role in
these matters of the person(s) making the statement, and "any other
representatoins the person(s) may wish to make". If accepted, the Com-
mission will publish the statement. Acceptance and publication of the
statement will not preclude other proceedings by federal and state agencies
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such as the Department of Justice -or, even the SECitself.: However, the
determination to -accept and -publish the statement would probably not have
been made by the Commission had it not already decided not to institute
proceedings based on the contents of the- statem ent or other information
revealed in the course of the investigation. On the other hand, there -is no
assurance that the published admissions will not be utilized in private .suits
or. criminal prosecutions.

Administrative proceedings under Section 15 (c) (4).
If the Commission finds, after, notice' and opportuiity for. hearing,

that any person subject to) the provisions of Section 15 of this title or
any rule 'or regulation thereunder has failed to comply with any such
provision, rule or regulation in. any material respect, 1he Commission may

-publish its findings and issue an order requiring such person to comply
with such provision, nile or regulation thereunder upon such terms ani
conditions and within such time as the' Commission may specify' in such
order.- (Section 15(c)(4) of the Exchange Act.)

The provisions of the FCPA addressed to accounting standards were
&odified into the Exchange Act as Section 13(b) (2). This part of the law
has been used to require correction: of previously filed reports and, to. man-
date the future compliance with Exchange Act .reporting requirements.. In
contrast with an injunctive settlement (discussed below), a benefit that
domes with settlement under Section 15 (c) (4) is that there -are no collateral
consequences to the defendant such as criminal contempt- for violation of
the various disqualifications under securities laws. A settlement -under this
section' is more practical from 'the standpoint, of enforcement since the
prosecution might obtain. relief similar to -a -permanent injunction without
showing that a recurrence- of the violation .-is likely. 3 'However,'.this section
may. be utilized more vigorously in the .payments, and perquisites area by
ordering a more encompassing. ancillary -remedy 4 . .

Injunctive relief. Compared with the resolutions to 'violations of. the
FCPA -outlined above, injunctions are. decidedly.more severe and -effective..
Future -violations are liable to prosecution -as criminal contempt resulting
in various disqualifications , under federal securities lAyis., The injunction
.would, for example, provide, the basis fo;. disciplinary proceedings- against
a, broker or dealer in securities;, preventiserices in various capacities by

an investment company and provide disqualifieation of certain professionals
from practice before the SEC under Rule 2(e) of its 'Rules of Practice.
In addition to the adverse effect on the'issuing company's reputation in the
business community, collateral estoppel consequences may -result..
I . Among the ancillary reliefs pursuable by' the SEC are: the' appointment
of a temporary receiver; establishment of a trust over 'the firm'.'assets;

3This comes in 'the 'form of an und'ertaking, ente'red into unilaterally by the
person- revealing the- violation, -that the violation 'will not be repeated and that mea-
sures will be tiken to prevent recurrence thereof.

34Note that the section states that the SEC may "compel compliance upon
such terms and conditions ... as the Commission may specify."
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the n'ominatffn.by the SEC of a director(s); ,to sit, with the firm's Board -
the nomineeis) not having been previously, connected with the company.

".1 ' I . , . ' , , ,' ' , , ,C

U.S. Agencies in international trade

The'Overseas iVrivatg) Investment 'Corporation (OPIC) was created
"to mobilize 'and'facilitate- the participation of U.S. private capital and
skills in the economic and social progress of less developed countries". 3s

In furtherance of this aim, it grants loans to American investors overseas
for projects-which will be conducted in accordance with local laws. Thus,
Section 2.02 of the Foreign Assistance Act. (1969) requires the investor
to state that all the information submitted in support of a loan is "true,
correct and complete in all respects". Further,"th6 Act's Section 2.04 aims
to assure compl'arce with OPIC requirements onth6e legality of projects
by mandating that proposed investments conform with all the laws of the
host country which would have. been ascertained had, a reasonable inquiry
been made.

What is curious, however, is that the law does -not provide a standard
for ascertaining the "reasonability" of an investigation/inquiry on the laws
of the host country. It does not indicate who is to conduct the inquiry nor
provide for monitoring continued, compliance with the laws applying to
the investment project; and it does not contain a "conflict clause" addressed
to possible inconsistencies between laws of the home and host countries.
Thus, in countries where political contributions are legal, an investor may
be within the bounds of.,acceptable conduct vis-a-vis Section 2.04 in con-
tributing funds to -a political party and'- at.the same time, be in violation
of the FCPA. Similarly, a' U.S. company that uses loans from the Export-
Import Bank is obliged'to desist from conduct illegal in the host country.
To discourage illicit payments, commissions and fees in excess of the
actual value of (he goods or services invblved in the investment project
must be declared by the investing company. Failure to disclose "relevant
material" or making misleading or fraudulent statements renders the firm
liable to a revocation of its loan and referral to the Criminal Division of
the Justice Department. Again, there are no guidelines on what constitute
"relevant material" nor, on the valuation 6f the services rendered in connec-
tion with the investment project.

The Agency for International Development (AID) is yet another U.S.
agency providing funds for overseas investment by American corporations.
In obtaining a loan the firm must certify that no bribes, kickbacks or illegal
payments are made.

Without specifying bribes, kickbacks or other illicit payments, both
the Civil Aeronautics Board (CAB) and the Federal Maritime Commission

35 Butfer, 1975 House Hearings; Foreign Assistance Act, 1969.
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(FMC)' invoke, partidular statutes that, proscribeh -corrupt paymets.-JSection
1302 of Public Law 85-"26 states:

(c) The promotion :of: adequate,t.economical and-tefficient service by iair
carriers at reasonable charges, without unjust discrhinations, oundue
preferehces or advantages, or unfair or restrictive competitive prac-
tices.

In this description of thernature of civil -air, transport the CAB:is charged
-with -promoting, the law clearly provided' a' basis- -for ,the disRallowance -of
corrupt' practices meant to -obtain unjust preferences. Hence, if the CAB
'finds that an air 'carier, engages in',such prohibited 'practices- or unfair
mhethods of competition, it -may order'such carrier.'to desist from such. act
and refer -the matter to the., Justice Department for disposition. And, 'like

'the CAB, the'FMC has authority-to deal, with'illicit. payments jinthe ship-
ping industry. Falling under the category of unjust and unfair trade prac-
tices, bribes are proscribed by implication of law in 36 USC ss. 815, thus:

... It shall be unlawful for any skipper, consignor, consignee, forwarder,
broker, or 'other person, or any bfficer, agent or' employee, ;knowingly -and
wilfully, directly or indirectly, .by".. any:.... unjustr or unfair. devise or
means to obtain or attempt to obtain transportation; by water for proerty

at' less I than the ratei, ,r charges 1which ould otherwise be applicable.

Purchase and ralex of military 'eqid, ment

The: procurement of, military equipment is, within the provincq,:of the
.US. Defense Department which prohibits the use of improper influence
"which induces or tends to induce consi deration -or action by any ppnpiqyee
or officer of the United States with respect to any goveinment contract on
'any basis other than thl mierits of the matter".3 6 Inequitable and exorbitant
fees charged in relation to goods'bodghi or 'sefvices rendered ate p0rohibiteal
ana contingent fees for information which leeds toe'k ' cnta'ct"''-te 'disalowed
unless the: agent inv, olved is a bona fde empltyee or is ialniained "by' the
contractor for the purpose of securing business 7 The iisfepresentation
of 4fes and discovery 'of other improper payments"are grounds -for the
rejection of the bid or offer, tie annulment of' a contract, and recovery
,of .the fee involved. The Defense Department- may 'also dedlare 1persons
involved in corrupt or questi6nable -traisacti6ns as inelligible -for future
tontract and feder the reattr' 'to 'the Justice -Ddpartment for :disposition.

Foreign military sales are regulated -by the International Security'Assis-
Ltance and Arms Expqrt Control Act of, 1976. In addition w he require-

nt p of th' Foreign Military Sales Act, it requires full disclosure' of, pay-
ments, contributions, and gifts; disclosure of the follo'ing 'is also necess ary:

(a) the name of the person who made the payment, contribution, gift,
• ' commission or fee;

36Defense Department Regulations on procurement 'of material.37 Armed Services Procurement Regulations. . ' ".
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(b) the name of any sales agent or other person to whom such payment,
contribution, gift, commission or fee was .paid;

(c) the date and amount of the payment;
(d) a description of the sale in connection with which such payment was

made; and
(e) the identification of any business informatioir considered confidential

by the person submitting the report.3s

Significantly, firms participating in foreign, military sales programs
:are not eligible for xeimbursement by the U.S. government for any unreason-
able payments that were made or for expenses incurred in transactions
where the-use of "improper influence" is discovered.3 9 And, if extortion
is attempted by any foreign official with reference to any transaction involving
U.S. military equipment, the President of the, United States may recoin-
niend the termination of the military assistance program in the country
involved. -°

The criminalization of illicit payments made abroad

It is unusual; indeed the United States is the only country where one
can find statutes making it a criminal offense for persons within its juris-
diction to pay bribes abroad. The reluctance of states to legislate against
corrupt payments abroad is due at least to four factors: (1) the well-
established principle of the territoriality of criminal law; (2) the difficulties
inherent in prosecution based on acts done abroad; (3) burdens on a
defendant created by the imposition of criminal penalties done abroad and
which raike important questions of fairness and due process; and (4) the
principle of comity among nations.

1. The extra-territorial application of criminal law. In general, states
have been reluctant to extend the application of their criminal law beyond
their territorial jurisdictions in consideration of the twin principles of sov-
ereignty and territorial supremacy of nations. Criminalizing the act df
paying a bribe necessarily involves the characterization of the act of receiving
the .payment as criminal. -as -well. Therefore, if an employee of a multi-
national firm would be -liable to criminal prosecution in his home country
for bribing a customs official in, a host country, the necessary implication
is that the customs official would likewise be liable to criminal prosecution

.in the firm's home country. And, a conviction of the company man auto-
matically stigmatizes the recipient of the bribe as guilty, too. These impli-
cations- Would arise irrespective of the action *taken by the host country's
-government. A further conclusion would be that thle host couiitry would
be effectively deprived of its prerogative of deciding whether or not, in the
light of the circumstances, it wishes to take any action at all.

38Section 604 (a), International Security Assistance and Arms Export Act.
1976.

39 Ibid., Section 604 (c)..
40Ibid., Section 607.
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A state has jurisdiction to prescribe a rule of law. attaching legal con-
sequences .to conduct that occurs beyond its territory- and causes,an effect

. ,within its territory in the following instances: (a) -when :the, conduct and
its .effect are generally recognized as constituent, elements of a crime or tort
under its laws or; (2) if the conduct and its. effect are constituent, elements

* of activity to which the rule: applies;- or the effect -within the territory -is
?substantial (as in forgery of bank notes and coins); or it occurs as a direct
and foreseeable result of the conduct outside the country; or the rule is not
consistent with the principles of justice, generally recognized by .states
(as in the case of air piracy)..4 1 It can be convincingly argued, that. the
effects of corrupt payments, particularly of the frequency. and. magIptude
attributed to multinational corporations, provides states with justification

- in criminalizing bribes abroad.

2. Difficulties of. enforcement . Whatever -the scope of a.. country's
legislative jurisdiction, a formidable obstacle exists in that its writs do: not
extend to non-citizens beyond, its territorial boundaries. Thus, both investi-
gation and. prosecution of foreign. corrupt payments, depend to a -very large
degree upon the voluntary, co-operation of foreign individuals and govern-
ments. Whether such co-operation is forthcoming is certainly problematic.
The availability of -witnesses -and evidence -in a - case -where the essential
elements take place abroad will probably be so limited as -to preclude proof
.beyond -reasonable doubt .- the standard in criminal cases. Moreover, while
such. a law may deter its nationals from engaging in corrupt practices- it is
unlikely to be taken seriously -by a foreign government official as. a justifica-
tion for failure to "come.across".

3. Fairness and due process. Another possible explanation for ,the
- hesitation by states to criminalize acts done abroad lies in the two principles:

a) a defendant's -right nbt to be subject to double jeopardy and b) his right
to corhpulsory process -to obtain "the attendance of witnesses.

The position of a defendant in a criminal prosecution for bribety

committed abroad would be very diffiult. The existence of a foreign reci-
- pient of the -payment in question is an essential elemeint of the offense and
'the operative acts would" almoit ineitably have occuired on -foreign,- soil.
Whither; br nt the piseution could obtain 'n ecessary .evidence, the "de-
fendant would in most caes be without the benefit of'.compulsory procdss
with respect to foreign witnesses. To hypothesize an extreme situation, 'it
would be possible for an individual who has been prosecuted in the country
where the bribe occurred and acquitted through testimony of foreign wit-
nesses given under compulsory processes available in the foieign country
-to be prosecuted in, his home. country without meansto compel the testimony
of the -very witnesses who had influenced the acquittal in the foreign trial.

41McCIoy, Corporations:. The Problem of Political Contributions and Other Pa'y-
ments at Home and Overseas, 31 THE REcoRD 306, 307 (1976).
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The cri*inalization of foreign corrupt payintits.,also runs counter to
defendant's right not to be subjected to dbuble-jeopardy., After a prosecu-

Stion in his. home c6untry, a foreign prosecutor may ne'vertheless feel bom-
pelled to prosecute in his own (i.e., the host. country): jurisdiction the same
individual subjected to jeopardy earlier. This may be (to compensate for any
"loss of face" occasioned by prior pr6secution abroad- in which 'his (the
prosecutor's countryman was stigmatized -as criminalf it may be simply to
establish his official diligence. This is even more probable in case the former
prosecution resulted in an acquittal since the interests of the country where
the corruption took place is often more critical than 'that of the -briber's
home country.

4. International comity. "Comity" has been'' defineld as "the body of
rules which states observe towards one another from courtesy or mutual
convenience, although they do not form part of international law".4 2 Such
rules reflect "the recognition which one state allows within its territory
to the legislative, .judicial and executive acts of another nation, having
due regard both to international duty and convenience and to the rights

- of its own citizens or of other persons who are under the protection of its
laws".4 3 Enactment of criminalizing statutes for acts performed abroad goes
beyond the traditional application of international comity among nations.

The assertion of jurisdiction by a country over behaviour properly
.subject to the jurisdiction of another is unprecedented in the absence of
significant national policy concerns which far outweigh the interests of
affected foreign states. Such an assertion of jurisdiction necessarily demeans
the enforcement responsibility of the foreign state for such conduct as is
in question and deprives the foreign state of the often critical determination
as to whether or not to initiate prosecution for a particular offense. Thus,
resentment can be expected of countries considering themselves entitled to
priority of regulation as the locus of the conduct in question or as the
jurisdiction of incorporation of the multinational corporation - or both.

It should be noted that the criminalization of corrupt acts done abroad
is a unilateral action by one nation expanding its. jurisdiction to the maxi-
mum extent. This is at the other end of the spectrum of alternative inter-
national solutions of the problem which is based on respect for the primary
interest of the country which is the locus of the criminal act and mutual
assistance in the detection and proof of' such acts.

PART III

THE CAMPAIGN AGAINST CORRUPTION IN INTERNATIONAL FORA

It is self-evident that the practice of making illicit payments in inter-
national trade is a world-wide problem. As such, any solution attempted

4 2 BLAcK's LAW DIcnroNARY, 334 (4th ed., 1968).,
43 Hilton v. Guyot, 159 U.S. 113, 164 (1895).
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unilaterally ,through, legislation, can, .-at besti meet ill'-
optimistically, -regional rsuccess.' Cor-uptioi faniodt w 6bcirio&red oe iiil es
national efforts to curb it, ard.supplemented byifiterationM areements.
As pointed out:mi Part Qne,:iiidiviuals and corporatin reuiable to rd'
themselves of the bribery syndrone as long as it remins-"a',wayf life'.in societies where business ii conducted."

,The" hdvocates of an -international solutfoh feel that it is- p6ssible -to
cohclud'e an iternatibnaf agfeeieitin ew' of elie idubitable rectitude
th6 noral justification for regulating ilicit 'payments. It -is acnowlldge
that. an international accord will take longer to negotiate than a umlateri
(L.' 1 nationial legislate), measure. However-, speed may no(b ; iA'rtdt

as* universality, equhlity and effidacy'1n internationli 'appliciait6n L'; espe-
cially ad, the triauma of recent scandals has probably 'had some suiistaniial
impact already upon both potential bribers and solicitors of bribes. Digcii
sion of. the subject matter that should- be included .in .anyviptemationa
agreement, on illicit paynents in international trade is-Jaciitaedy-- con-
sidering three topics in turn: (a, the scope of the agrement- (b); requre.;
ments imposed by the agreemnt; , c,.d ( disputes-,,. arising. under the-
agreement...

1. Scope of itiernatidnal "agreem ets. 'Ani nterhationd agrteement dei&
signed to curb illicit payments min interatinal 'frae sh6ujd*?over both)i

trade and .investment.trausactions inasuc4 qs [he problen?. of- corruption
plagues 6oth areas.'of. business. acqvit.-In.,t~ie same.4 '* veii, .it- should .appfy1
both to those who .prgpose and/9r. make .illicit payments',and thpse ,whq
solicit and/or accept bri bes. Iurther,. Pe. agreemeint, should. not, bq. mad.,
to apply only. to multinational, enterprises since asmany documented. exam;:.
Ples of abuse, involve companies that do not, fit this categor.. Finply, .th
agree..ment should not apply merely to private corporations but should .exten4.
to governments and state trading organizations. Resistance to this posture
can be .anticipated from countries-in whichthe .goyernment-and sta te.ading
concerns are active in nternation t ade, and investment.. ,But there. § nd
reasonable justification for the, limitation,of ,[he. s9 qpe, of. app, lcqbilityo -
4greement to -private. enterprise; it wold .ceoainly be impractical. in c am,;
of j.0int ownership an j9.'t. vy ptures,

2. Requirenients -imposed, by th'e agreement. To. begin" .vit;such 'ad
agreement will obligate signatories to strict enforcement of local,lav&
proscribing payment and receipt of corrupt monies/benefits. This should
be accompanied by the obligation to enact and enforce rule§ .on&dscl6sur'&
The. overall. position should.,be.that enforcemen t will.be non-discriminatory
inUqllspects (e.g.;, against.bribers Andrecipiets,. nationals and foreigners,.
individuals and corporations.). Jn casesx.were. local -ayws ,proscn'bing corjupt.

44 State:mnt of' the: United States Delegation' before: t' kibcommitue f' Ml
General .Committee -of-,the, Organization -f AmericaX .States- (QA ).. 9n-, Behavior
df Tranunatfonal Cortrdti6ns, 29 Oct6bei 1975. -
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payments in international business transactions are inadequate ornon-existent,
signatory states should be obligated to enact appropriate legislation within
a: stated period. Equally -important, arrangements should be made for the
international co-operation of signatories in the enforcement of these laws
and regulations- including the sharing of data, and making available com-
pulsory processes to aid in prosecuting or defending alleged malefactors.

A more. ambitious but no less desirable agreement will supply its- own
st of standards for dealing with corrupt payments in international trade.
It will contain requirements to disclose payments to government officials,
contributions to political parties and their candidates, substantial financial
.r.angements with business intermediaries and a schedule of standardized
permissible "tips", commissions, discounts and rebates. Finally, provision
will be made for the international adjustment of disputes arising out of the
agreement.

3. Resolfition of "disputes and enforcement. A common provision in
existing or proposed international agreements an corrupt business' practices
is, an exhortation on signatories to comply with a "code" of behaviour.
The effectiveness of international efforis to combat illicit payments will,
however, have to depend on more than just exhortations. Prospective action
t.0.controL corruption should proceed on the basis of a binding international
document implemented by national legislation.

A satisfactory dispute-resolution mechanism would require, at the
minimum, an' imphrtial international body with power to resolve questions
of fact and to make recommendations on corrective action. Ideally, such a
i6le w'oIld ::e peformed by an international agehcy -perhaps in a manner
analogous'to the procedures of the General Agreement on Tariffs and Trade
(GATr),; A4'alternative would be to entrust the role of dispute-resolution
td-natiohal -agenicies 'which will be charged with a duty to function impar-.
tially. Again, 'if submission to the jurisdiction of, and compliance with the
discretio of such national agencies were left to volition by relying on
exhortations to do so, effectivity of enforcement will irobably be minimal.
Also,*'while enforcenient on a iiational level may be a more practical goal,
i&-'can scarceiy be 'exp~cted to result in uniformity, The setting up of an
international agency with ample powers and making -submission to its juris-
diction compulsofy on signatory states is the more meaningful albeit difficult
altehative,'.. ', '

Imernatjona Fora..

There are a number of fora in which a country may seek an international
agreement, proscribing corruption in international business transactions.
Each 6iie, has its limitati6ns resulting from various factors. In some cases
limitations arise out of the forum's limited jurisdiction; in others they result
froitfie fdrum's political Processes and raison .d'dire. States are, however,
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not- restricted to a-.ipgle ,forui- althougji resort to one with sufficient,
potential to meet all -the goa, mentioned above would, be ideal. There are,:
today, these alternatives:' (a) .the United Nations; (b), the Organization of,
American States; (c) the rganization for Economic Cooperation and Den
velopment; (d) the Iiitemational Chnamber .of Commerce; (e) the British,
Commopwealth Secretariat; (f), the European Economic Community.;. and.
(g) the Association of SouthEast Asian Nations (ASEAN). On the 9ther
hand, resort may be had to independent efforts to conclude bilateral or.
multilateral concordats. The EEC, ASEAN, and British Commonwealth
Secretariat have, todate, no existing agreements or projects designed to.
achieve international, co-operation ,in the campaign against corruption in
business activities. Following is a review of those ,fora where such agree-
ments have been concluded and/or serious attempts to formulate them. have.
beenmade. ..

1. The United Nations (UN). The United Nations has the broidest
jurisdiction in terms of membership and subject matter. Further, ,it already
has organi working, in. areas ,related -to multinational _corporations- and,
corruption in business.. n,15 December 1975 the GeneraL,,,Assembly
adopted a resolution entitled '!Measures against corrupt practices of .trans-,

national and other corporations, their intermediaries and other involve'd" .,
Governments were asked to take appropriate, action and- the Economic and
Social Council (ECOSOC) Vas asked to: direct. ,the United -Nations Com-
mission on Transnational. Corp.rations (later Centre -on, TransnationaL.Cor-
porations or CTC) to include this matter in its programn of work., At, the,
Commission's second session in Lima, Peru on March, 1976 the United
States proposed the establishment -of a working group to negotiate a multi-
iiational agreement to deal with corrupt practices. It was pointed.6ut :'that
both home and host countries have responsibilities to set out and enfoice
rules on this problem, that the issue is nict limited to traisnational corpora-
tions and that it'involves both trade and invetment. 'Too,' it was einphasized
that "disclosure" 'is' a 'potent measure to 1ea l'with coopt' international
business transactions. The proposal was again, Pput forward at. the ECOSOC
meeting in Geneva the same year and on 4 August the ECOSOC adopted
a draft resolution in place of the American propds'al' The resolutio,' estab-
lished an 18-member Ad -Hoc' Intergo'vernmefital Working' Group,6i Cor-
rupt Practices. 47' Its mandate is to conduct an examination of corrupt prac,-
tices, elabrite an international agreemenit io prevent and eliiniate all
illicit payments in connection' with international commercial transactions'
as defined by the Working Group and to report on .the' matter by 1977. .

45 General Assembly Resolution 3514 (XXX), 30 UN GAOR, (No. 34),.69-70.
46Paper submitted by the US Delegation to the UN Centre on Transnational

Corporations. of UN-ECOSOC; 2nd Session, March 1-12. 1976; UN Doc. E/5782-
E/c. 10/16 at pp. 37-38.

47ECOSOC Resolution 2041, 61 UN ESCOR 61st Session, ,Spp. (NO. 1), 1.7;
UN Doc. E/5889 (1976). "r
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In' spite of -the broad jurisdition' of the UNand the initiatives it has
taken, there remains a question a to whether the political processes in that
body will permit it td arrive at a solution that' meets the' goals 'discussed
a~ove. In'compliance ivith its miandatb, the Working Gouip was 'dqual to
its task when it formed' the UN Committeeon' an International Agreement
on Illicit Payments which completed its formulation 'of just sIch an a.gree-

inent. The draft agreement (Anex C) represents'a substantial meastite of
unanimity among members of the Committee and resolves most of'the major
issues which were the subject of controversy. Not only Was the definition of
offenses to be proscribed settled without having 'to resort to brackets under
Article 148 but a new provision was introduced in paragraph 1 of that article.
The new provision requires states that do not' recognize criminal respon-
sibility of juridical persons'to take appropriate" measures to achieve effects
"comparable" to the criminalization of acts proscribed when perpetrated
by such entities. .,

Article'2 of the draft also resolves a major 'difference in opinion of,
the Committee members anent"'the definition of the terniis "public official",'
"international commercial-transaction" and "intermediary". The term "in-
ternational commercial transaction" covers 'any application for or acquisition
Of-proprietary interests or production rights from a government by'a foreign
national or enterprise. It also includes variou§'airaiigements, both contrac-
tual and proprietary, relating 'td' the exploration and 'exploitation 'of natural
resources by foreign' enterprises. These include cb.nessions, service con-
tracts and product-sharing agreements. '

The provisions on the maintenance of records and disclosure require-
ments (Art. 6), implementation procedures (Art. 9), intergovernmental
vooperation on legal proceedings (Art. 11) all seem to be free from the-
more sensitive controversies usually associated; with international conven-
tions. With reference to theprov sions on jurisdiction (Art. .4), although
there was subsiantial agreement on the basis of which -country may take
cognizance of a case, the incidence of brackets in'paragraph 1(d) and
paragraph 3 shows somfie outstanding major differences of opinion..

The difficulties encountered in drafting the agreement were not the
only. source of problems for the, Working Group. The work was begun in
1976 and a pattern .was. quickly established that was to characterize the
whole, negotiation process. The principal advocate for a swift conclusion
of the convention was the United States; its sponsorship of the project
intensified upon passing of 'the Federal Corrupt Practices Act (FCPA).
The Iboby of American businessmen who feel that they are subjected to a
uniquely disadvantageous standard of conduct' (see Part II) had had its

-- 48Items in the draft agreement enclosed in brackets are those where no un-

animity had been reached by the members of the Panel incharge of 'drafting the'
agreement; resolution of'these controversies and finalization of the subject provision..
was reserved to later meetings.
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effect and _America- dejegation-'i the -Working Group, ,dkd its "bestto,move
the npg9tiatiops alopg, On the otherhand, the partigipting-meile eyp,-0no

III - Aat~asgmebr -oNA
the..Copmunist blqc, :l, Uperior: to te whole aff air d dcined, to pag-ti-
cipate -in the procegdings4, 9 Third world countries, while participating in
the drafting pXocess, -showed .lack. of enthusiasm: and suspicion-...From. -the
commencement. of the debates these delegates insisted that:-the discussion
ought to be seco dmary to. the formulation and legally binding ratification
of the UN Code of Conduct fo.r Multinational Corporations-.that was also
being debated at that time.5 1 Delegates from third world.,countries failed to
attend meetings and this posed a problem when geographical distribution
of the attending- delegates be6ame'a criterion for.'deterinihlg a jorum.52
With a feW exeptions, 'those delegates-that -did 'athed 1he mee'.hgs-con-
trbuted little to 'the debate..•Aiid thos& that drated' tlif 'own suggestions
frequently served only to muddle 'mattetsbadl;5 others appeared to have
been too ,diplomatic to reject redundaqcies or absurdities, out of hand so
that third world additions had to be. weeded out tediously or, lingered -on
in vestigial form.5 5 ". .-. .

Several OECD countries we.e.activeparticijants-in the"d"b"dA6"efforts seem t patti - gpat-m .h doneb't! e

efforts seem to ' ive been 'diiected towiids 'having the convention reflect
their national laws as' clsely -as --possible. Given the diversity-of natiofnal
legal systems, the proceedings were-- naturaly, protracted...• ,*_ : ' ' . , I .'. . , I? " ,.

The .Committee members carried on their actiyitiesuntil- the -summer
of 1978 -.when it,,presented the ECOSOC with .- drafr;.paper. A, second
committee :was, created, by the ECOSOC, to.,make A., final draft.5 6 At the
same time, a new requirement for .quorudfis was imposed ori'the new com-
mitted making-it, necessary for four -delegates from ;each-majorgeographical
region to be-present for a fonal meeting. 'Althoughi thda finai draft:'s ready,
no final and binding greemn i' h beei aqhieved t..atp.

The convention thus formulated is an obscure statement of ideas-ieplete
with tentative and altern'ativd. declarations. After all. 1 work. pht into it,
the definition of practices to be criminalized refers to giving a public:official
"... undue consideration for performing'or refraining. from the performance

49 Report. by J.E. Seymour to the International S mposiuni on Legal Problems
of Codes of Conduct. for Multinational Corporations; July 1979.,.5 Draft UN Document E/AC.. 67/L. 3/Add. 2 (17). in the discussion of
Draft Article 13 (2).

51 Ibid. '
S2 Ecosoc Rec. 1978/71; 4 August 1978.
53 One of th& most active delegations 'from 'the Third. World cbuntries, Le. that

from Iran, ceased to, participate significantly after revolution broke out; in that coun-
try. Para. 2 of UN Doc. E/AC. 67/L. 1 (1970).

54 For example, Uganda's insistence on adding redundant phrase '(in briackets)
to the text: 'The offering ... by any person, on his own behalf or on 'behalf [of
any, enterprise] or any other person ... " cf. UN Document cited in 6; see' also' UN
Documents cited in notes 7 and 10.

55 Par. 1, UN Doc. E/1978/115 (1978)..56See notes 49 and 52, supra.
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of his duties"57 implying that a public official is entitled to receive due
consideration for refraining from performing 'his duties! The article on
jurisdiction contains a questionable tentative formulation that would allow
a signatory state to demand the extradition of any corrupt official of what-
ever country as long as it' is shown that his corruption had some effect
within the territory of the requesting state. Third world countries, in addi-
tion, succeeded in creating a well-nigh insurmountable obstacle by insisting
in the insertion into the draft document of a prohibition against transactions
with "illegal minority regimes in southern Africa".58

A conference of plenipotentiaries would be able to make a conference
viable only with the exercise- of great diplomatic skill together with consider-
able political authority. With the results the Working Group has produced,
the UN initiative may well have come to a dead end...

2. The International Chamber of Commerce. The International Cham-
ber of Commerce is not an inter-governmental agency, nor does it have
extensive representation in many of the economically developing areas of
the world. Nevertheless, it is of interest because of its activity in the field
of illicit payments in international trade. On 2 March 1976i the ICC an-
nounced the formation of a Commission on Unethical Practices under Lord
Shawcross of- the United Kingdom. Two members of the Commission and
one of the rapporteurs are, significantly, American. The fact that major
proposals for international agreement on the subject have been initiated
by - and research conducted through U.S.-based agencies indicates the
seriousness with which the United States has embarked. on the crusade
against corruption in international business. The Commission's mandate is:

... to suggest releyant guidelines for promoting correct conduct-,in such
matters and to indicate the respective responsibilities therein of executive
and non-executive directors, or officers and auditors of corporations and
of the others-c1ncerned, including the relevant tax and law enforcement
agencies.59

On 2 July 1967, at the ECOSOC meeting in Geneva the ICC sup-
ported: I

... the concept of an international convention, under which each signatory
state would be obliged to take steps to eradicate corrupt practices, includ-
ing the establishment of effective enforcement machinery. Such convention
should make disclosure of all political contributions mandatory; it should
also prohibit 'companies from making political contributions outside their
home countries.

60

It also stated that business should address itself to the problem directly
by self-regulation and that the Commission had decided to present an

57 Ibid.
58 Ibid.
59International Chamber of Commerce (ICC) Publication No. 120, 2 July 1976,

at p. 2.
60 Economic Committee, ECOSOC (771st Mgt., 27 July 1976), UN Doc.

1/AC/6/SR. 771 (1976); emphasis supplied.
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int&inationaf -bde. of *(business) beha'vir. -duriiig 1977.A I 'site of the
non-governmental nature of the ICC, states shoizld suppoft this 'agency and
its efforts since the advice of such a."distinguished 'group -of iidiViduals will
be a significant -help in the formulation -and enforcement of international
agreements. "

Another aspect of the ICC which .sfiould,,be emulated is. its. existing
procedure for dispute-resolution- which may serve as an even more useful
model than that of the GATT because it is, by design, focused on corporate
commercial practices. This tribunal is the ICC Council on Marketing Prac-
tice. .It ii charged with applying the 'ICC's Code on marketing, research
practice, sales promotion practices, and- advetising practices. The Council
investigates alleged unfair practices, renders opinions; and, where dispute
cannot be settled by conciliation, endeayours to dissuade the "offending"
party from continuing the malpractice.6 : :..

The Commission, under: the Chairmanship of Lord ShaWcross, .ihnvesfi.
gated the extent tb which individual countries hav'e enacted legislation
proscribing bribery and extortion 'abid observed that, whilst such laws do
exist in most jurisdictions, the effectiveness of their eniorcement varies
considerably. In some states' corruption does': nfo appear to-constitute a
fundamental problem in business orlpolitical life. That is not to say, how-
ever, that corruption does' not occur t 'e. The 'uthorities ar"" vigilant'to
detect it, it is regarded with grave social 'disapprobation and, when 'detected,
is, severely dealt with. In other counrties con'uption is so endemic as to
have been considered a way of life.6 In these Iatter jurisdictions the author.
ities seem unable or lack the Will to obtain control over the problem.

In its Rules of Conduct to Combat Extortion and'Bribery" (see'Annex B)
the International Chamber of Commerce proclaimed! '

All governments should eaci siiingent'and, a's far as possible, c6m-
parable laws, where they do not already exist,. prohibiting aid punishing
all forms of corruption, whether conimmercial' or political. But thit-alone
is not enough. There must be bqth the, political will :and -administrative -

machinery to enforce such laws....

The ICC considers that the international business community, has a .
corresponding responsibility to make its own contribution toward the effec-
tive elimination of extortion and lribery"

In this connection, it should be stressed that the prombtion of self-
regulation in international trade has always been one of the major objec-'
tives of tie ICC,' as reflected over the years in the publication of iti Code
of-Fair Practices Marketing. 63

61International Codes of Marketing Practice, ICC Pub, No. -27 (1974).
62 See discussion in Part I, supra. See also: MONTrEIO, CoiRUwPON IN INDIA

(1968).
63 Report adopted by the 13 1st Session of the. Council. of the ICC. 29 Novem-

ber 1977.
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.A review 9f.the ICC Rules of Conduct creates an impression that it is
p laudable bit impotent; document drafted, by idealists. The Rules represent,
in fact, the collective feelings of the world's leading businessmen, Professor
Baade has succinctly stated in: his paper64 the significance they could have.
In the matter of illicit payments, it is hardly insignificant that governments
allowing tax deductions for, bribes paid to foreign otficialsO and those offer-
!ing government funded insuraice against foreign bribes66 have declared it
their policy that 'such payments are wrong.

Although no. cpmplaints have arisen out of the ICC Rules, tension has
built up and. is reflected in the policies of OECD member states that offer
incentives to bribe foreign -officials on. the one hand while condemning .illicit
payments on bfficial pronouncements. Although it is no secret that govern-
inents seldom have troulle end6rsing 'contradictory positions simultaneously,
the conflict is now, at least, explicit. And the likelihood that bribes abroad
will be suppressed is now greater than before the ICC Rules were published.
At any,. rate, it is conceivable -that ICC members can request the Council
to review what steps haye been taken to bring policies into conformity with
the Rules - thus, errant members suffer embarrassment and pressure to put
their house in order.

With its right to hold hearin gs only with the consent of all parties -
and only in secret, the ICC's Panel appears to have power insufficient to
jtustify its continued existence. S till, the Rules. do represent the opinions
of the world's forempst figures in the-business community; their agreement
ihat "[N]o enterprise, directly or indirectly° *[should] offer 'or give a bribe
in order to obtain or ietain business.. "67 must be acorded some signifi-
cance unless they are assuied to harbor great'reserves of cynicism. Perhaps
the ICC' Rules have yet to become the' common' practice of members;
at least they are now, recognized standards of conduct - deviation from
which leads to a call for some explanation..

No inquiry would proceed without the cooperation, of the "accused"
and the ICC has no effective sanction to compel it.68 Voluntary cooperation
from an alleged. malefactor is 'unlikely to be forthcoming without confi-
dentiality, especially in cases where accusations are prone" to involve 'a risk
of criminal prosecution somewhere in the 'world. Although an ICC member
may be' averse to allowing charges'that it had not lived up to the Chamber's
standards of conduct go unanswered, it would probably. prefer to do so
rather than risk having to face criminal prosecution in some country's
courts based on allegations it. failed to refute at a public ICC Panel hearing.
By keeping its proceedings secret the ICC has achieved a tribunal that can
be a forum from where corruption can be fought'as an unfair competitive

64 Baade, P. Tax Treatment of Bribes: A Survey, 16 EURO?'EAN TAXATION 382.
65 Ibid.
66Chelminski, Pots of Wine, SAT. REv.; 9 July 1977.
671CC Pub. No. 315 (1978).
68The ICC has no more severe sanction than expelling a member.

[VOL..56



ILLICIT PAYMENTS. IN 'INTERNATIONAL TRADE

practice...If the Panel :should function. in this manner, it. should,, at'.least
contribute support .to .members' -.commitment .against illicit payments inm
international trade. For no.t only. will membets have to face whatever crim-
inal statutes a bribe.may violate, they will also have, to face close scrutiny,
of their peers.69 In .some.- cases the latter may. well prove to be. the more
intimidating factor.70 .

. This Slow and uncertai process ,of establishing standards of conduct
is certainily less efcivein the short term thjin legislation sich as America's
FCPA (see Part H). Still, the ieliiiely quick but shortlived "effectivity of
legislation will likely provoke its own opposition; the ICC's Rules wili
probably :be more 'secure since "it- was built upon a -solid -foundation of
consensus. ,

3. The Orgaiization of American States (OAS). The Organization of
American States is a' geogr'phically rtricted goup which does not iielude
countries where the incidence and magnitude of illicit payments in interna-
tional trade are most'*accute. 71 The' Permanent Council of the OAS con-
demned in A Resolution on.. the Behavior of ,Transnational Enterprises
(10 July 1975): .

. .. in the most emphatid- t6i ms "-ry act of: bribery, .illegal payment* or
offer, of payment. by any transnational enterprise; ,-. any..demand for o'r
acceptance of improper payment by any -publi or private person, as well
as any act contrary to ethics and legal procedure ... 72"

The Council resolved to make, a study, and draft "a code of conduct
which such enterprises should observe" and to liaise with. the UN organs
conducting research on the subject: 73 The result 'is a document entitled
"Behavior of. Transnational Enterprises 'Operatfing in 'the Region 'and Need
for a Code of Conduct to Be Observed by Such Enterprises".74 No further
projects were undertaken since the' prevailing .feeling among the members
was that they. should watfor the outcome of UN projects on such codes
of conduct. Inasmuch as the.UN organs, with their greaier resources, have
been bogged, down by countless difficulties in this area, it is quite unlikely
that the OAS will take further, action on the subject.

.69 The secrecy provisions .Will also protect the "accuser" who might otherwise
be reluctant to make an accusation that may involve a public official of a country
where he or his firm conducts business.

70 The ICC has some experience in this type of activity. It has a tribunal that
investigates and renders opinions on complaints of violations of its Code of Marketing
Practice. .ICC Pub. 275 (1974). . ,

71 The following countries, where the-incidence and magnitude of illicit payments
as revealed in the past 10 years are most alarming, are not members: India, Iran,
Indonesia, Saudi Arabia and the Gulf States.

72 "Behavior of Transnational Enterprises Operating in the Area and Need for
a Code of Conduct to be Observed by Such Enterprises." OAS Doc. OEA Ser. G.,
CP/RES 154, (167/75),. corr. 1., July 10, 1975.

73 Ibid.
74 See note 72, supra.
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4. The Organization for Economic Cooperation and Development
(OECD). Like the OAS the OECD is restricted in its membership; it is
made up of Western developed nations where most multinational and large
corporations are headquartered.' s In its Declaration of 21 June 1976 the
Organization adopted guidelines for multinational corporate operations.
These guidelines cover a wide spectrum of activities that includes disclosure
of information, competition, financing, taxation, industrial relations and the
transfer of science and technology. Three general principles are addressed
directly to the issue of corruption in international business. Thus, muffi-
national corporations should:

not render - and they should not be solicited or expected to render-
any bribe or other improper benefit, direct or indirect, to any public servant
or holder of public office;
x X X X X X
unless legally permissible, not to make contributions to candidates for
public office or to political parties or other organizations;
x x X X x X
abstain from any improper involvement in local political activities.76

The guidelines apply both to trade and investment but are not addressed
nor in any way seek to obligate governments. Significantly, the guidelines are
clearly just recommendations by member countries to enterprises operating
in their territories; adherence to policies declared in the document is "volun-
tary and not legally enforceable". 77 Referring to dispute settlement, it
provides:

The use of appropriate international dispute settlement mechanisms, in-
cluding arbitration, should be encouraged as a means of facilitating the
resolution of problems arising between enterprises and member countries.
Member countries have agreed to establish appropriate review and consul-
tation procedures concerning issues arising in respect of the guidelines...Ts

The voluntary nature of the guidelines were seen as indicating no necessity
to formulate a precise legal definition of multinational enterprises and the
policies reflected by the guidelines were said to be "good practice for all...
multinational and domestic enterprises are subject to the same expectations
in respect of their conduct wherever the guidelines are relevant to both." 79

5. The United Nations Conference on Trade and Development (UNC-
TAD); Principles and Rules on Restrictive Business Practices (RBP). Over
the past eight years developing countries have become more aware of the

75 OECD member countries are: Australia, Austria, Canada, Denmark, England,
France, Federal Republic of Germany, Greece, Iceland, Ireland, Italy, Japan, Luxem-
burg, the Netherlands, Norway, Portugal, Spain, Sweden, Switzerland, Turkey, United
States of America.

76 Permanent Council, OECD; "Declaration on International Investment and
Multinational Corporations", OECD Press Release PRESS/A(76)20 Annex; 21 June
1976; General Policies, para. 7 to 9.

77 Ibid., par. 6.
78Ibid., Par. 10-11.
79 Ibid., par. 9; emphasis supplied.
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role of multhiation o rporations 'in world economy and their potentiil
for abusing he dominant position in international trade these enj6y. And,
the 'exposure .6f such abuse by he giant companies over the. years has
spurred activity to curb restrictive business practices. As expected, studies
in th's field have shown that illicit payments are just one aspect of abusive
behaviour by multinational: corporations. Seca.use developing countries have
no legislation or tradition in the field of restrictive business practices, they
have not articulated cohesive policy'.on the matter beyond moves to gain
control over the behavioi of some firms operating within their territories.
Thus, several proposals have been advanced in ihe UNCTAD which indi-
cate an emerging code of rules and 'principles on the issue of corruption
and restrictive business practices by companies in general. The UNCTAD's
Third 'Ad Hoc Group of Experts on RBP's have progressed to drafting
texts on the definition and scope of restrictive business practices. The
UNCTAD's objective for international action'include amodel law, exchange
of information on business practices, and negotiations towards formulation
of a multilaterally agreed set- of principles and rules for the control of
RBP's. The overall objective is the effective reduction 'and eventual elimi-
nation of RBP's to the maximum extent possible. However, progress has
been slow' and laborious; a draft agreement has not met wide support,
particularly from developing countries due to several controversial issues.
These include:

(a) developing countries seek preferential treatment which would exempt
their enterprises and government-producer cartels from the scope of
the guidelines;

(b) they wish to control the internal activities of corporations (i.e., be-
tween parent and subsidiary or affiliate);

(c) some proposals have been made to illegalize export cartels from de-
veloped countries;

(d) proposals for a minimum, multilateral complaint mechanism within
the UNCTAD; and

(e) objections to the application of laws extraterritorially except by a
host country on its own multinational corporations.80

CONCLUSION

The initiatives by international agencies in the field of regulation of
illicit payments in international trade reveal several factors which are likely
to attend any efforts at controlling international business activities. They
demonstrate that international conventions on this subject, even when con-
fined to relatively well-defined areas (e.g., bribing government officials)
are going to be extremely difficult to negotiate. It is also abundantly clear
that the difficulties encountered in seeking multilateral agreements are not
primarily the result of confrontations between developed countries and the

BOUS Congress, Committee on International Relations; Report of the Subcom-
mittee on International Economic Policy and Trade; 95th Congress, 1st Session; 7
September 1977.
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third world. Although some elements of that conflict of views was present
in the projects revie,'ed, confrontations were spurr6d by even strongeiinsulat or regional sentiments from thi d world coumtnes amongst them-

selves. Finally, the UN projects-- the oni ones advocating a lekally binding
hgreement, have emphasized the high" degree of"terminological" exactitude
required of such documents as well -as the inevitability of prlotracted dis-
cussions, innumerable reVisions, feW improem~ents, and even less progress:

Thes. projects have also shown that unilateral efforts to regulate cor-
ruption irl international business -- through legislation, can hardly be ex-
pected to achieve substantial results. Such will simply force a change in the
nationality of the persons paying the bribes. Moreover, -local legislation
cannot be expected to have a normative influence on world attitudes. In
the same vein, the UN and ICC conventions have proven, to. be neither
effective nor practical in shaping national attitudes on the matter. At least;
the ICC project, albeit seemingly feeble, has potential for greater acceptance
and for influencing world opinion. While its legal status is more ambiguous
than legislation or international treaties, it may yet prove to be the most
effective tool for those who wish to use legal measures to cleanse interna-
tioial corporate operations of corrupt practices.. -.
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QUESTIONABLE FOREIGN PAYMENTS

follow ixty-igt companies I ai 'dic1osed informatio
questionable foign payi.iehts that they b ave made:

Company ,

Abbot Laboratories
Allergan Pharnma euticas
Amax'
American Cyanaid
Amedean Homi Products
AMF
Ansul Corporation
Ashlii hd Oil
ATO
Baxter Laboratories
Boise Cascade
Burroug'hs
Carnation
Castle & Cooke
Chazpion Int'l
Colgate-Palmolive
C6nrolData....
Cook United
Core Laboratories
Dresser Ind.
Ecbd ~e ' '" '-' "-"

Elecironic Assdc."
Exxon
Gardner-Denver
General Refractories,
General Tire and-Rubber.
B.F. Goodrich- , ', .-. '.,%
Goodyear Tire andRubbef:
GTE .. C C

Gulf .. 3

Ingersoll-Rand-.
Intercontinental Diversified
Intemtioial. Systems and

Control . I ..
Johnson & Johnson-
Kraftco
Levi-Strauss..
McDonneIVDbhglas
Merck and Co.
MGM ',' , .-
NCR
Northrop
Northwest Industries

* Inves igation* D-atesr 3

' 1973-1975
191P-'197 _

* 1972-1976
. 1971-1976'

1970-1975
1971-1975
1972-'976

* inquiry inconiplete
1968-1 7
1971-1975
1971-197,6
1973-1975
1968'i'75
191f~-1911

preliminary
1971-1976
1973-1975

unspecified
1968-1975
unspecified

1973-1976incomplete
' 1971-1975
" 1963-1975

1971-1975
, in progress

in progress -
*'2 1971-1975- Cu

1970-1975
1971-1975.

'. 1969-1975
in progress
1972-1975
1971-1975,
in progress ,
1971-1975,
1970-1975
in progress

- 1967-1975
1968-1975
1971-1976
1971-1975
i969-1975
1973-1975

Question-
able

Payments
(in thou-
sands of
dollars)

680
36
64 "

1,225
3,442
1,500

245
342

1,000
2,160
376

2,200
1,261

570
537
865

2,275
6

203
24
450
83

59,000
90

NA
3,-'.,, .549

'..U124
. " ', 845

13,257

-:6,548
NA
75

,NA
* .1,002

175
75

" 2,500
. 3,761
-'245

300"tb:500
1 " .861

582

ANNEX, A,

to U.S about

1975 -.*1975
Foretgn 1i. Total
Sales Sales

asa%of (in mil-
Total lions'of.
Sales dollars)

.36 940
NA NA
NA 962
36 '  1,928
30 2,258

NA 1,004
NA 113"
NA. .3,88i
NA 480-

32 564
NA 1,4 8

39 "" 1,702
NA 2,075,
25 ., 843.
25 2,399
62 2,860

NA 1,218
NA 517

58 28
31 1,397
45 141
45 " 31'
51 44,864
44 423
50 .329
NA 1,752-

29.,." -1,901
39-% -- 5,452"

NA 5,948
NA. 18,216
38... 1,708

NA -NA

NA 318
43 -- 2,2-24

:16 :.4;857
,".32 , 1,015

31 -3i255"
NA .1;489

NA .1,489
5Z. 2;165.

NA ,r988"
NA 1

0811
1, ,: f.

40;3 -
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Offshore Co.
Ogden Corp.
Otis Elevator
Richardson Merrill
Rohm & Haas
Rollins
Santa Fe International
Schering-Plough
SCM
Searle
Smith International
SmithKline Corp.
Standard Oil (Indiana)
Stanley Home Products
Sterling Drug
Sybron
Tenneco
TWA
United Brands
United Technologies
UOP
Upjohn Co.
Warner-Lambert
Westinghouse
Whittaker Corp.
Zapata Corp.

in progress
1970-1975
1971-1976

10/71-1975
1971-1975
1971-1975
in progress
in progress
1971-3/76
1973-1975
1971-1975
1971-4/76
1970-1975
1971-4/76.
in progress
in progress

1970-10175
in progress

NA
1970-1975

1975
1971-1975
1971-1975
1971-1975
1970-1975
1971-1975

169
2,600

5,000 to 6,000
876
749
127
NA
207
951

1,303
13

712
738,

80
1,500

76
510
700
NA

1,950
50

4,246
2,256

96
433
152

NA-Not Available

The following fifty-three companies have made disclosure to the U.S. SEC indi-
cating that they either made foreign payments or are investigating to determine if they
did, but they have released no dollar amounts or other data.

American Standard
ATr
Automation Industries
Bethlehem Steel
Bristol-Myers

Butler National
Carrier Corp.
Celanese
Cerro Corp.
Chrysler

Cities Service Corp.
Coastal States Gas
Coherent Radiation
Combank
Cook Ind.
Delmonte Corp.
Diversified Ind.
Du Pont

Fairchild Norlin Corp.
Firestone Norton Co.
Ford Motor Co. Perkins-Elmer Corp.
Foremost-McKesson Pullman Inc.
General Electric PVO Int'l Inc.
General Motors Raytheon
Grumman R. I. Reynolds'
Harrah's Republic Corp.
Hercules Rockwell International
Honeywell Inc. Rohr Ind.
Hospital Corp. of America Royal Dutch Petroleum Co.
Inmont Corp. Sanders Assoc.
ITT Scott Paper Co.
Joy Manufacturnig Co. Security N.Y.S. Corp.
Koppers Co. Singer
Lockheed White Consolidated Ind.

3M bil43FWri1ey
Mobil

NA
1,491
1,182

658
1,046

213
331
793

1,287
711
292
588

9,555
NA
957
557

5,599
2,640
2,186
3,877
NA
890

2,172
5,862
712
350
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-ANNEX B

RULES OF CONDUCT
TO COMBAT EXTORTION AND BRIBERY

(Promulgated by the International Chambe'of -Commerce in November, 1977)

Artcle I EXTORTION
No one may demand or accept a bribe.

Article 2 BRIBERY
No enterprise may, directly or indirectly, offer or give a bribe in order to
obtain or retain business, and any demand for such 'a bribe must be
rejected.

Article 3 !'KICKBACKS"
Enterprises should take measures reasonably within their power to ensure:
that no part of any payment made by them in connection with .any com-
mercial transaction is paid back to their employees or to any other person
not legally entitlea to the same.

Article 4 AGENTS
Enterprises should take measures reasonably within their power to ensure:
a) that any lpayment made to any agent represents no more than an appro-

priate remuneration for the services rendered by him; and
b) that no part- of any such payment is passed on by the agent as a bribe

or otherwise in contravention of these Rules of Conduct.

Article 5 FINANCIAL RECORDING
a) All financial transactions must be properly and fairly recorded in

appropriate books of account available for inspection by boards and
auditors.

GUIDELINES FOR IMPLEMENTATION

Article 6 RESPONSIBILITIES OF ENTERPRISES
The body or individual which or who under the applicable law has the
ultimate responsibility for the enterprises with which it or he is concerned
should:
a) take reasonable steps, including the establishment and maintenance of

proper systems of control, to prevent any payments being made by or
on behalf of the enterprise which contravene these Rules of Conduct.

b) periodically review compliance with these Rules of Conduct and establish
procedures for obtaining appropriate reports for the purposes of such
review.

c) take appropriate action against any director or employee contravening
this Rules of Conduct.

Article 7 AUDITING
Enterprises should take all necessary measures to establish independent
systems of auditing in order to bring to light any transactions which con-
travene the present Rules of Conduct. Appropriate corrective action must
then be taken.

Article 8 AGENTS
Enterprises should maintain a record of the names and terms of employ-
ment of all agents whose remuneration exceeds U.S. $50,000 a year and
who are employed by them in connection with transactions with public

.1981].
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bodies or State enterprises. This record should be available for inspection
by auditors and, upon specific request, by appropriate governmental authori-
ties.

Article 9 POLITICAL CONTRIBUTIONS
Contributions to political parties or committees or to individual politicians
may only be made in accordance with the applicable local law and must
be accorded such publicity as that law requires:..

Article 10 COMPANY CODES
-These Rules of Conduct, being of .a general nature, enterprises should,
where appropriate,: draw up their own, codes consistent, with the ICC Rules
and apply them to the particular circumstances in which their business is
carried out. Such codes may usefully include examples and should enjoin
employees or agents who find themselves subjected to any form of extortion
or bribery immediately to report-the same'to senior management.

Article 11 PANEL
a) The ICC is establishing a Panel to interpret, promote and oversee the

application of these Rules of Conduct.
b) In particular, the Panel will periodically review matters relating to the

Rule of Conduct and the experience gained, in their application, as
well as developments in fighting extortion and bribery in business transac-
tions.

c) The Panel may consider the interpretation and the clarification of the
Rules of Conduct, and may suggest modifications thereto, as occasion
requires.

d) The Panel will periodically report to the Council of the ICC on its
activities.

e) The Panel may, in appropriate circumsiances, consider alleged infringe-
ments of the Rules of Conduct.
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'.ANNEX_ C

DRAFT INTERNATIONALAGREEMENT'ON ILLICIT PAYMENTS"-

(Prepared by the Committee on an International Agreement on Illicit Pa-yments
Submited May 'of 979 t6' the rEc6bnmic aid Soa Cminci'l .

and the Centre on Transnational Corporations)

ARTICLE I

Each contra'cting state undertakes to make 'ihe following acts.pnshable byr,o , ... , :t , • . j. . . ' , o "

.priate criminal penalties under its nonal law: ... . , ., "..

(a) .The offering, promising or giving, ot any :payment, gift ,.pr.-other advantage
by any natural person, on his own behalf or.-onbehalf of anyenterprise or ,any other
person whether juridical or natural, to or for the benefit of a public official as 'undue
consideration -or performing or refraining from .the- performance' of- his duties -in
connection with an international commercial transaction. L.. ....

(b) .Th6 soliciting,. demanding or' accepting or -receiving directly or tindirectly, by
a public official of any payment, gift or other- advantage, "as. undue' consideratiori' fr
performing or refraining- from the performance of his duties.. in..connebtidn -with an
international commercial transactioli. ' ' ... ',i-. '"

.:Each contracting State lilewite undertakes to make thi 'acts ieferied to in par&l
graph l(a) of this article punishable by appropriate criinal penalties under its
national law when committed by a juridical personi or, 'in the case of a State' whicd
does not recognize criminal responsibility of juridical persons, to take appropriate
measures, according to its national law, with the objective of comparable deterrent
effects.

ARTICLE 2

For the purpose of this Agreement:
(a) "Public official" means any person, whether ppomted or elecf4, whether

permanently or temporarily, who at the national, regi6nl 'or local level holds a legi.
lative, administrative, judicial or military office, or who, performing a public function,
is an employee of a Government or of a public or governmental authority or agency
or who otherwise performs aipublic function;' ' '

(b) International commercial transaction .mn6s [iiter' hiiif' any,'sale, iontract
or .any other' business transaction, actual or proposed, 'with 6 naionl, 'egiondal or
local Government, or any'authority 'or agency referd' to in paragraph (a) of'this
article or any business transaction involving an 'application f6r 'government approval
of a sale, contract or any other business transaction, actual or prop6sdd,' relating to
the supply or purchase of goods, services, capital or technology emanating -from 4a
State or States other than that in which those goods, services, capital or' technology
are to be -delivered or rendered. It, also xheans' any 'applicaffon -for- or- .cquisition of
proprietary interests or production rights from 'a Government by, a foreign nationil
or enterprise;" --'

(c) "Intermediary" means any eniterprise or any 'other person, wbether unridibil
or natural, who negotiates with or otherwise deal with a public official on ehalf '6f
any other enterprise or any other person,' whether juridical or natural, in -6oiiection
with an international commercial transaction. "

ARTICLE 3

Each contracting State shall .take. all ,practicable .measures for- the- purpose of prevent-
ing the offenses mentioned in Article 1.

'1981 .
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:'ARTld . 4

Each coitra'fing,State shall take such measures as may .be necessary to establish its
jur idlCtib.f -. ,

(a) Over,,the- offenses -referred to in Article 1 when they are committed in the
territory of that State;

(b) Over the offense referred to in Article 1(b) when it is committed by a public
official of that State;
"'" (c).,Over the offense referred, to .in Article. 1, paragraph l(a), relating to any

payment, gift or other ad intage'in"conpectiori with (the negotiation, conclusion,
retgntion, revision or termination of]*'an international commercial transaction when

6ie, offense is committed by a national of that State, provided- that any element of that
9ffens., or any act aiding or abetting that offense, is connected with the territory' of

•ttiat State. "
-" [() Over the offenses referred to in Article 1 when these have effects within the
territory of that State.]
• 'This Agreement does not exclude aiy criminal jurisdicti6n exercised in. accordance
"wti. b national law of a. Contracting State. ., ,,S[Each Contracting State sball also take such measures as may be necessary to
establish its jurisdiction over any other offense that may come within the scope of
this Agreement when such, offense is committed in the territory of that State, by a
public official -of that -State, by a national of that State, or by a -juridical person
established in the territory qf that State.]

'ARTICLE S.

A Contracting State in whose territory the alleged offender is found, shall, if it has
jurisdiction under article 4, paragraph 1, be obliged without exception whatsoever to
submit the case to its competent authorities for the purpose of prosecution, through
proceedings in accordance with the law of the State.
.. The..olligation provided for in paragraph 1 of this article shall not apply if the
Contracting State exfadites the alleged offender.

-ARTICLE 6

Each Contracting State shall ensure, that enterprises or other juridical persons
establi~hed in its terqitory pmaintain, under penalty of law, accurate records of pay-1" ,. - -, .: '' I ' I

.ments .made by them to an intermediary, or received by them as an intermediary,
in' connection with an international commercial transaction. These records shall include
-the amount'and 'date of any' sich payments and the name'and address of the 'inter-
, ediary pr. intermediaries receiving such payments.

'(RILE'7

" " Eacb, Contracting State'shall+Trohibit its national and enterprises of its nationality
'ofit makiji. iny, royalty or tax payments to, or from knowingly transfering any assets
or other financial resources in contravention of United Nations resolutions to facilitate

-t&ade with,..oX investment in a ,terrtiory occupied by, an illegal minority regime in
,sputhem Africa.

Each CoptrActing State shall require, by law or, regulation, its nationals or enter-
prises of its nationality to report to the competent authority of that State any royalties
or taxes paid to an alleged minority regime in southern Africa in contravention of
United Nations resolutions.

.... ' * ters'enclosed ift brackets are those where no unanimity had been ieacbed lby the
members of the Panel incharge of drafting the agreement: See f6otnote.48 above. -

r -
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Each,.Contracting State. shall submit annually, to the Secretary-General of the

United Nations, reports on the activities of transnaiional corporatoni of its nationality
.hich collaborate directly or mdirectly' wit Piegai morltyregnes m southern c.a
in contravention of United Nation r h.o llea. i

aons, en inZ
[ARTICLE 8'

Each Contracting State reqogmzes, that if, any of the offenses that come -Nvithin
the scope. of this ,Agreemeit 4 decisive, in procuring th conent of, a, aty to an
international commercial transaction as defined in Article ,,2,, paragraph (b), such
international commercial transaction should be voidable and agrees to 'ensure that its
national law provide such party may at its option institute judicial proceedings in. order
to have the international commercial transaction declared null and void or to obtain
damages or b6th.]

ARTICLE 9

Contracting States shall inform each other upon request of. measures taken in thi
inplementation of this Agr'm-eiit.

Each Contracting State shall furnish, once .every, second. year,, i accodance with
its national laws, to the Secretary-General of the United ations.,information concern;
ing its implementation of this Agreement. Such information shall incude, le.gislaie
mesu, and administrative regulations as well as general information, on judicial
p inc~edmgs and other measures taken. pursuant to such laws and reguitins. Wherefinal convictions have been obtaind under laws wvihin the scope of this Agreement;

information shall also be furnished concernig the case, ,tie decision and .;anctis
imposed insofar as they are not confidential under the nationa law of the State which
provides the informations.

The Secretary-General shall circulate a summary of the information referred to
in paragraph 2 of this article to the Contracting States.

ARTICLE 10

Contracting States shall afford one another the greatest possible measure of assis-
tance in connection with criminal investigations and proceedings brought in respect of
any of the offenses [referred to in Article 1 within the scope of this Agreement]. The
law of the state requested shall apply in all cases.

Contracting States shall also afford one another the greatest possible measure of
assistance in connection with investigations and proceedings related to the measures
contemplated by Article 1 paragraph 2, as far as permitted in their national laws.

Mutual assistance shall include, as far as possible under the law of the State
requested and taking into account the need for preserving the confidential nature of
documents and other information transmitted to law enforcement authorities [and
subject to the essential national interests of the requested State]:

(a) Production of documents or other information, taking of evidence and service
of documents, relevant to investigations or court proceedings;

(b) Notice of the initiation and outcome of any public criminal proceedings
concerning an offense referred to in Article 1, to other Contracting States which may
have jurisdiction over the same offense according to Article 4;

(c) Production of the records maintained pursuant to Article 6.
Contracting States shall upon mutual agreement enter into negotiations towards

the conclusion of bilateral agreements with each other to facilitate the provision of
mutual assistance in accordance with this article.
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Any evidence or inormation °btaineca pursuant to' the provisions of this article
shall be used in the requesting State solely for the purposes for which it was obtained,
for the enforcement of this Agreement, and shall bb'kept confidential except to the
extent that disclosure is required in proceedings for such enforcement. The approval
of the requested State shall be obtained prior to any other use, including disclosure
of such evidence or information.

The provisions of this article shall not affect: obligations under any other treaty.
bilateral or multilateral, which governs or will govern in whole or in part mutual
assistance in criminal matters.

ARTICLE 11

The offenses [referred to in Article 1/within the scope of this Agreement] shall
be deemed to be included as extraditable offenses in any extradition treaty existing
between Contracting States. Contracting States undertake to include the said offenses
as extraditable offenses. in every extradition treaty to be. concluded between them.

If a Contracting State which makes extradition conditional on the existence of a
treaty receives a request for extradition from another Contracting State with which
it has no' extradition treaty, it [may at its option/shall] recognize the offense as an
extraditable offense between themselves subject to the provisions of the law of the
requested State.

The offense shall be treated, for the purpose of extradition between Contracting
States, as if it had been committed not only in the place in which 'it occurred but
also in the territories of the States required to establish 'the jurisdiction in accordance
with Article 4, paragraph 1.


