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1. SCOPE AND INTRODUCTION

 The primary purpose of this paper is to identify and discuss the legal
requirements for a foreign investor or a non-Philippine national! to do
business 2 in the Philippines. Specifically, it will study the different areas
of investment; the extent of allowable foreign capital or equity participation;
the various priorities plans drawn by appropriate government agencies;
the incentives that go with registration; and the procedures involved in
registration and licensing. '

The current public policy on foreign investments? can be found in
the Investment Incentives Law (IIL) of 1967,% the Foreign Business Regu-
lations Law (FBRL) of 1968 5 and.the Export Incentives Law (EIL) of
1970.5 Administrative rules and regulations have subsequently been passed
to implement these laws and help define and further clarify their provisions.
Since 1972,7 significant amendments have been introduced to these laws
by two presidential decrees.® The scope of this paper shall therefore include
a study of these three incentives laws as amended by presidential decrees
and supplemented by administrative rules and regulations. Whenever nec-
essary or appropriate, we shall refer to other laws and discuss pertinent

* Consultant, Centre on Transnational Corporations, United Nations, New York.

1 The phrase “non-Philippine national” can be understood to mean a person or
corporation, or partnership which is not a Philippine national. The phrase “Philippine
national” refers to “a citizen of the Philippines; or a corporation (or entity) organized
under the laws of the Philippines of which at least sixty per cent of the capital stock
outstgx(x;l)ingnia‘nd entitled to vote is owned and held by citizens of the Philippines.”
sec. , .

2“Doing business” shall include “soliciting orders, purchases, service contracts,
opening offices, whether called ‘liaison’ offices or branches; appointing representatives
or distributors who are domiciled in the Philippines or who stay there for one hundred
eighty days or more; participating in the management, supervision or control of any
domestic business firm, entity or corporation in the Philippines; and any other act or
acts that imply continuity of commercial dealings or arrangements and contemplate
to that extent the performance of act or works or the exercise of some of the functions
normally incident to, and in progressive prosecution of, commercial gain or of the
purpose and object of the business organization. Sec. 1(1), FBRL.
. 3“Foreign investments” shall mean equity investment by a non-Philippine national
in the form of foreign exchange or asset. Sec. 3(e), IIL.

4 Republic Act (RA) 5186, approved September 16, 1967.

S RA 5455, approved September 30, 1968.

6RA 6135, approved August 31, 1970.

7 Martial Law was declared September 21, 1972.

"8 Pres. Decree (PD)' No. 82 approved January 6, 1972 and Pres. Decree No. 485
approved June 19, 1974, .
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concepts. other than-legal, either to clarify or to:elaborate .our principal
discussion. For instance, we shall find occasion: to refer to :the Constitution
or the Tax Codes and also discuss business concepts hke inyestments risks
or. mtematronal law questrons of outnght or creeprng exproprratron

. A brief but precise look into -the various areas of mvestment deﬁned
and classified by.the three incentives laws, would give us an:introduction
to the breadth and scope of our study. Under the .Investment Incentives
Law, foreign equity investment can-constitute the total capital of a *‘pionees
enterprise”, whereas in the so-called “preferred :area” of investment, foreign
capital . participation can only be a maximum :of forty -per cent (40%).
In an area however, which has been originally declared: by the Board of
Investments as “‘preferred” but the “measured capacity” of .which has not.
been filled by Philippine nationals within three years from-declaration, the
capital can be one hundred per cent (100% ) foreign, just like the pianeer
enterprise. On the other hand, under the Export Incentives Law, foreign
‘investments can make up the total caprtal requirement when the enterprise
is within the “foreign trade zones”. Outside this trade zones however,
pioneer enterprises may also be establlshed dependmg on the Export
Priorities Plan drawn by the Board of Investments (Board),. and as already
pointed out, may consrst of one hundred per cent (100%) forergn caprtal
joint ventures, where foreign investment can only be a rnaxrmum of forty
per cent (40%). The Foreign Business Regulations Law however, makes
the foreign equrty participation an even smaller amount of thirty per cent
(30% ) in “permitted investments”, but expands it to'a hundred per. cent
(100%) in “permissible investments”.

An equally important information to ‘the prospectrve forelgn investor
would be a discussion of the several priorities plans or investment programs
of the government and the criteria described in the.law:by - which they are
:«drawn by the appropriate government -agency. The IlL :authorizes the
formulation and drawing up of an “Investment Priorities Plan” and a
“public Utilities Priorities Plan”. A new Presidential :decree # calls: for the
drawing ‘up of a “Tourism Priorities Plan”. The EIL provides for an
“Export Priorities Plan” and the unplementrng rules further include a
“Mandatory Inclusion Plan”. These plans come out each’ year with a list
of specific industries open to foreign investments. . PR

Likewise important to the foreign investor are the tax advantages and
fiscal benefits to which he is entitled accordmg to the area of his invest-
ment. These incentives range from tax deduction of organizational and
pre-operating expenses; duty free importation of machinery and spare parts;
tax. deduction for reinvestment and expansion of operations; to a net
operating loss carry-over. The foreign investor has also rights and guarantees

9 Pres. Decree No. 535 (1974).
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under the IIL and the EIL, from full allowance of remittances of earnings,
to freedom from expropriation.

These nghts and guarantees and incentives can only be availed of,
once the foreign investor is aware of them and after he has taken the
necessary procedural steps for registration and securing a license. The
granting of the certificate of registration or license, signals the accrual add
recognmon of such rights and benefits. Under the FBRL however, regis-
tration of a permitted enterprise is only for record purpose and would have
no significant legal consequences as registration under the IIL and the
EIL. Thus, we shall discuss the procedural aspects of foreign investments
* by pointing .out the rules as to the proper time of filing an application;
the appropriate’ administrative agency where to file the application; the
supportmg documents to be submitted; and perhaps the necessity or non-
necessxty of notxce and hearing.

A shortlcomment about the current stability of foreign investments is
indeed necessary to allay whatever doubts the prospective foreign investor
may. have about the long-run legal feasibility and security of his investment
The present. government policy on foreign investments is one of encouraging
its entry into. the country. Official attitude has always emphasized the
importance :of foreign investments in economic development. Arguments _
for the almost unbridled entry of foreign investments vary: from the pro-
position that the road to development can be done through the utilization
of the vast multinational set-up with its world-wide business operations
and immense pool of expert management and technical knowhow, to the
corollary suggestion that it can effectively bring about the transfer of
technology from the more advanced nations to the lesser developed ones.
Of course, as the foreign investor in need of counsel would find out
in the main discussion of this paper, this public policy of encouraging
foreign’ investments is nowhere more evident than in the current laws we
are about to study in the following pages.

]l THE INVESTMENT INCENTIVES LAw

- This Law specifically categorizes the areas of mvestment into two:
(1) pioneer enterprise; and (2) the preferred area.

1. The Pioneer Enterprise

A “pioneer enterprise” is a registered enterprise engaged in the manu-
facture, processing, or production (and not merely in the assembly or
packaging) of goods, products, or commodities, or raw materials that have
not been used or are not being produced in the Philippines on a com-
mermal scale. It can also be an enterprise which uses a design, formula,
scheme, method, process or system of production or transformation of any
element, substance or raw material into another raw or finished good which
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is new and untried in the Philippines and the final product of which involves
a substantial use or processing of domestic raw materials whenever avail-
able.’® Hence, pioneer industries are those which will produce commodities
hitherto not made in the Philippines on a commercial basis or which will
utilize a new and better technology.!! As the term ‘“pioneer” connotes,
the industry must be engaged in something novel in the Philippines or which
is “industry-setting” in an unexplored area. The pioneer character of an
enterprise shall in every case be determined with reference to the Philippines,
regardless of whether or not it would qualify as such in any other country.!?
By this, it means that the level of Philippine technology and economic
development shall be the basis of determining the pioneer nature of an
enterprise. In addition, the Board shall take into account which area will
best accomplish the declared policy of the Law.!* This policy is geared
towards the acceleration of the sound development of the economy, con-
sistent with economic nationalism, and economic planning, under conditions
of competition which will discourage monopolies, and which may come
from domestic and foreign investments in areas of agriculture, mining and
manufacturing and which will increase income and exports, bring about
economic stability, employment, a higher standard of living and a more
equitable distribution of wealth. This policy shall also encourage foreign
pioneer enterprise which are capital intensive and would utilize substantial
domestic raw materials whenever available.!* Moreover, the Board shall
consider the following criteria:1’ '

(a) The gaps between prospective demand and existing supply for
specific products, commodities and services and the additional production
capacities that must be induced where gaps exist;

(b) The potential of such areas of investment for new mérkcts;
(c) The potential to create employment;
(d) The cxtent to integrate existing production facilities;

- (e) The amount of import substitution or of new exports produced;
this is obviously meant to reduce importation and to conserve dollar
earnings.

(f) The proportion of required capital, raw material and labor inputs
- of indigenous origin;

(g) The nature of the risks entailed; it is understandable that when
the risk of bankruptcy is high for example, the foreign investor may be in

10 Sec. 3(h), IIL.

11 Foreign Investments and Tax Administration in the Philippines prepared by the
Board of Investments, Bureau of Internal Revenue, and the Central Bank -of the
Philippines, p. 4.

12 Rule I, Sec. 1(f), IIL Administrative Rules and Regulations.

13 Sec. 18, IIL.

14 Sec. 2, IIL.

15 Sec. 18, HIL, as amended by PD 333.
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a better position to avoid it than the local investor. If it were a technical
risk, in the sense that more advanced technology is needed, a foreign in-
vestor may have the better financial and techmcal resources to meet the
risks.

(h) The amount of capital normally needed; this may be an important
index in classifying the area into pioneer or preferred. An area which
needs large amount of capitalization may be better declared a pioneer
enterprise because foreign corporations may be more able to marshall
greater financial and technical resources. Likewise, if there is a need to
“import expensive machinery requiring at the outset a considerable amount
of appropriation, the foreign mvestor may be more capable than the
domestic businessman.

(i) The rate of profitability; with this as a criteria, the Board may
be more disposed to declare an area, a preferred enterprise, if the rate of
profit is faster, because this is acceptable and practical to a small or middle
size firm. Foreign companies may be more willing to run the risks of initial
losses or lesser profits during the first few years of operation but hope to
achieve greater profitability in the long run.

(j) The rate of return to the economy; this may also refer to the
rate of profitability and the predisposition to reinvest or expand operations.
This may also refer to a producer of export product which has a high
marketability that earnings are immediately apparent or realized.

(k) The maintenance of competition; In an area which has been
adequately explored by nationals, it may not be a wise policy to open it
to foreigners in that the latter may have a better advantage, thereby -actually
making the competition unfair. This criteria reflects an economic philosophy
which is bent towards private enterprise with a minimum of government
interference. This notwithstanding, economic and government planning. has
proven to be an effective functional component of free enterprise without
destroying the essence of the system.

(1) Other criteria that the Board will adopt.

Despite the foregoing criteria, the Board relatively exercises a wide
amount of discretion and flexibility which seems a spontaneous feature of
any scientific economic planning. This can be attributed to the fact that
these criteria can not really be specified with absolute accuracy and their
appraisal can not be set in a vacuum but must be analyzed with reference
to pertinent economic and labor data, management and scientific studies,
and prevailing economic realities and conditions in the world economy.
The final results of these appraisal are the “Investment Priorities Plan”,
the “Public Utilities Priorities Plan”, and the “Tourism Priorities Plan™.
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2. The Priorities Plans .

" The Board every year submits to the National Economic and Develop-
ment Authority (NEDA) an “Investment Priorities Plan” which contains
a classification of the pioneer and preferred areas of investment.!6 Likewise,
the Board, in consultation with the Board of Transportation, Board of
Power, Power Development Council and other appropriate agency, draws up
a listing of specific public utilities which can qualify as pioneer industries
or preferred areas of investments. There may be some difficulty here
brought -about by the constitutional reservation of the operation of public
utilities to Philippine nationals.!” However, the new Constitution allows
service contracts with foreign corporations.’® Also, it contains the general
cxception that the president (prime minister) may enter. into -agreements
as the national welfare and interest may require.!® The “Tourism Priorities
Plan” which is submitted by the Department of . Tourism, contains the
tourism .activities 2° to be encouraged and open to foreign investments, in
line with the government policy of promoting the tourism industry.. The
important areas contemplated here would be the hotel, motel, resort, airline
and other transporation busmesses

The foregoing discussion is meant to give the forelgn investor an
overview of areas of investment and how they are translated into specific
pioneer and preferred investments. He should bear in mind always that
the pioneer enterprise is virtually a privileged or an open area of investment,
in the sense that he can pour in capital as much as one hundred per cent
(100% )2! of the total requirements. However, a foreign pioneer enterprise
has the obligation to convert eventually into a Philippine national within
thirty years from registration by having its shares of stocks listed in the
Philippine Stock Exchange for fifteen years and actually selling them to
nationals. In the case of a pioneer enterprise exporting at least seventy
per cent (70%) of its total production, it shall attempt to convert into
‘a national within forty years from registration, by having its shares listed
in the Exchange and actually selling them to nationals. This period of
forty years can be extended to fifty years for any justifiable reason, taking
into account the national interest and the foreign enterprise’s genuine effort
to attain the status of a national.2?

In a concrete sense, the concept of a pioneer enterprisé can be extended
into the preferred area, in that when the “measured capacity”? of a pre-

16 1bid.

17 CoNsT., art. XIV, sec. 5.

18 ConsT., art. XIV, sec. 9.

19 ConsT., art XIV, sec. 15.

20 Pres. Decree No. 535 (1974).

21 Sec. 19, as amended by Pres. Decree No 92 (1973). -

22 Sec. 19(a)(3) IIL, as amended by Pres. Decree No. 92 (1973).

23 “Measured capacity” shall mean the estimated volume of production or service
which the Board determines to be desirable in each preferred and pioneer area of
investment, in order to supply the needs of the economy at reasonable prices, taking
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ferred enterprise is not filled by nationals within three ycars from declara-
tion, the law allows the foreign investor to put in as much as onc hundred
per cent foreign capital.24

3. The Preferred Enterprise

The “preferred enterprise” has no fixed definition in the law. We have
mentioned in discussing the pioneer enterprise the different criteria involved
in_determining whether an area is pioneer or preferred. Since the pioneer
enterprise is more clearly defined by the law, the preferred enterprise in a
way gets defined by the process of exclusion. In the ultimate analysis,
‘whatever definitions and criteria are found in the law, the law itself recog-
nizes and reserves the matter to be essentially a government policy and
may B¢ formulated and decided upon, the way the government wants it.
Of course, far from being arbitrary, this decision must reflect a careful
consideration of the national interest, the criteria mentioned in the law,
and an appraisal of economic conditions.

The foreign investor can invest as much as forty per cent (40%)
in a preferred enterprise.2® Like the pioneer enterprise, it is specifically
indicated in the priorities plans. :

4. Incentives to Both Pioneer and Preferred Enterprises

The pioneer and preferred enterprises or simply the “registered enter-
prises” enjoy the following incentives:

(a) Deduction of organizational and preoperating expenses — the
deduction from taxable income includes pre-investment studies; start-up
costs, cost of initial recruitment and training and the like. Counselling fees
are also included. This incentive is available for ten years from the start of
operation.?¢

- (b) Accelerated depreciation — The taxpayer has two options to de-
preciate fixed assets: (1) depreciated to the extent of not more than twice
as fast as normal rate of depreciation or at normal rate if expected life is
ten years or less; or (2) depreciated over any number of years and
expected life, if the latter is more than ten years.?’

into account the export potential of the area. It shall not be less than the amount
by which the measurable market demand exceeds the existing productive capacity in
said preferred and pioneer areas nor shall it be so ‘much in excess of measurable
market demand as to foster or encourage overcrowding in any such area. For export
industries, the Board shall base measured capacity on the availability of domestic raw
materials after deducting the needs of the domestic market therefore. It shall not be
construed to result in a monopoly in any preferred or pioneer area of investment
which would unduly restrict trade and fair competition. sec. 3(i), 1IL. ’

24 8ec. 19(d), IIL.

25 Sec. 3(g); sec. 18; sec. 19(d), IIL.

26 Sec. 7(a), L.

27 Sec. 7(b), IIL.
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(c) Net operating loss carry-over — The net operating loss incurred
in any of the ten years of operation may be carried over as a deduction
from taxable income for the six years immediately following the year of
such loss. The entire amount of the loss shall be carried over to the first
of the six taxable years following the loss, and any portion of such loss
which exceeds the taxable income of such first year shall be deducted in
like manner from the taxable income of the next remaining years.28

(d) Tax exemption on imported capital equipment — Importation of
machinery and spare parts which are not manufactured domestically in
reasonable amounts and quality and at reasonable prices, which are direct-
ly needed by the firm shall not be subject to tariff duties and compensatmg
tax within seven years from registration.?®

(e) Tax credit on domestic capital — This is equivalent to one hun-
dred per cent of the value of the compensating duties and custom duties
that would have been paid if the machinery and spare part had been im-
ported. The firm that purchases machinery from domestic sources is the

. beneficiary of this tax credit. The seller-manufacturer is also given fifty
per cent tax credit.3?

(f) Tax credit for withholding tax on interest — A tax credit with-
held on interest payments on foreign loans shall be given when no such
credit is enjoyed by the lender-remittee in his country and the enterprise
has assumed the liability for payment of the tax due from the lender-
remittee.31

(g) Employment of foreign nationals — The enterprise may employ
a_ foreign national within five years from registration in supervisory, tech-
nical, or advisory positions not in excess of five per centum of its total
personnel in each category. When the majority of the capital stock of a
pioneer enterprise is owned by foreign investors, the president, treasurer
and general manager, or théir equivalents, are positions which may be
retained by foreigners beyond five years. Their spouses and unmarried
children under twenty one years old are allowed to reside with the em-
ployed foreigner.32

(h) Deduction for expansion reinvestment — When a registered en-
terprise reinvests its undistributed earnings by..actual transfer to the ca-
pital stock for the procurement of new capital goods or other expansion
of the business, the firm can deduct these reinvestments to the extent of
twenty five per cent (25%), thirty seven and one half per cent (37 14%)
and fifty per cent (50% ) in case of non-pioneer projects; and to the ex-

28 Sec. 7(c), IIL.

29 Sec. 7(d), as amended by Pres. Decree No. 92 (1973) and Pres. Decree No.
485 (1974).

30 Sec. 7(e), IIL, as amended by Pres. Decree No. 92 (1973).

31 Sec. 7(f), IIL.

328ec. 7(g) and sec. 8(b), IIL.
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tent of fifty per cent (50%, seventy five per cent (75% ), and one hundred
per cent (100% ) in the case of pioneer projects.33’

(i) Anti-Dumping protection — A directive from the government may
issue banning the importation of goods which unnecessarily compete with
the products of a registered enterprise.3

(j) Protection from government competition — The government and
its agencies shall not import or allow the importation tax and duty free
of products which are being produced by registered enterprises except
when the President determines that the national interest so requires or
when international commitments require international bidding.3® This pro-
vision does not disallow the importation of similar goods which are being
manufactured by registered enterprises. What it disallows is importation
free from tax by the government and its agencies.

(k) Deduction of labor training expenses — One half of the costs
of training unskilled personnel to improve their productivity and efficiency
is deductible from taxable income, which is not more than ten per cent
of direct labor wages.%

(1) Special export incentives — The tax credit equivalent to the sales,
compensating and specific taxes on the supplies, raw materials and semi-
manufactured products is deductible from taxable income. Also, an amount
is deductible equivalent to the sum of direct labor costs and local raw
materials used in the manufacture of exports. The deduction however must
not exceed twenty five per cent of its total export revenue and in the case
of traditional exports, the local raw material component is not included
in computing the deduction.3?

(n) Preference in government loans — Government financing institu-
tions. shall give high priority to application for financial aid of registered
* enterprises.38

(m) Private financial assistance — Insurance companies are authorized
to invest in new issues of stock of registered enterprises.3?

(0) Loans for investment — The government insurance system and
the social security system shall extend to -its members loans for the pur-
chase of stocks of registered enterprises, at a rate of interest not to exceed
six per cent per annum.%

33 Sec. 7(b), as amended by Pres. Decree No. 92 (1973).

3 Sec. 7(i), 1IL.

35 Sec. 7(j), 1IL.

36 Sec. 7(k), IIL, as amended by Pres. Decree No. 92 (1973).
37Sec. 9, IIL, as amended by Pres. Decree No. 485 (1974).
38 Sec. 10, IIL. .

39 Sec. 11, IIL.

40 Sec. 12, IIL.
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(p) Protection of ‘patents -and proprietary rights — Patents, copy-
rights, trade names, service marks, and other proprietary rights are pro-
tected from infringement provided they are registered by the Board and
the appropriate government agency.*! This provision does not simplify the
procedure on the matter of trademarks, patents, copyrights, service marks
and other intellectual rights because, it actually adds the requirement of
registration with the Board.

(q) Capital gains tax exemption — The taxpayer is exempted from
income tax to the extent of the gains realized from the sale, disposition,
or transfer of capital assets that are actually invested in the purchase of
new shares of capital stocks of a registered enterprise within six months
from date the gains are realized. The sale should be registered with the
Board and the Bureau of Internal Revenue and the shares representing
the investment are not disposed within five years from sale, otherwise, the
gains shall become due and payable.#2 This limitation is meant to dis-
courage stock speculation.

“Capital assets”, according to the Revenue Code, refer to property
held by a taxpayer whether or not connected with his business, but do not
include the following:

— Stock in trade of taxpayer, other property of a kind which would
properly be included in the inventory of the taxpayer if on hand at the
close of the taxable year;

— Property held by the taxpayer primarily for sale to customers in
the ordinary course of his trade or business;

— Property used in the trade or business of a character which is sub-
ject to the allowance of depreciation;

— Real property used in the trade or business of the taxpayer;
— Capital gains in the case of a taxpayer other than a corporation.

The foregoing shall be taxable one hundred per cent if the assets
have been held for less than a year and only fifty per cent if held for more
than one year.43

A Presidential Decree 4 has suspended the tax on capital gains on
individuals and non-corporate entities (e.g. partnerships) from the dis-
position of capital assets except shares of stocks of a corporation. This
exception would not hold if the capital gain from the sale is used to pur-
chase new shares of capital stock of a registered enterprise within six
months from the time the gain is realized and not sold within five years

41 Sec. 5(a), HL.

42 Sec. 5(b), IIL.

43 Sec. 34, National Internal Revenue Code (NIRC).
44 Pres. Decree No. 86 (1972).
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from the date of purchase, otherwise, the tax shall become immediately
due and payable.

5. Rights and Guarantees of Both Enterprises

In addition to the foregoing incentives, registered enterprises enjoy
the following rights and guarantees:*45

(a) Protection under the Constitution.

(b) Repatriation of investment in liquidation or retirement of capital.

(¢) Remittance of earnings.

(d) Foreign loans and contracts — This is the right to pay principal
and interest of a foreign loan at the time they are due.

(e) Freedom from expropriation — This is actually a constitutional
. right.4 However, the specific provision in the IIL guarantees that the
government will not expropriate foreign investments or property except
for public use or in the interest of national welfare and defense and upon
payment of just compensation. The compensation can be remitted abroad
by the investor at the currency he invested and at the prevailing rate of
exchange at the time of remittance.

(f) Freedom from requisition — The government guarantees no re-
quisition of property of a registered enterprise except in war or national
emergency and only for the duration thereof, in which case, just compen-
sation will be paid either at the time of requisition or cessation of hos-
tilities. The proceeds can also be remitted in full abroad.

6. Expropriation, threat to foreign investments

There is no clear line of distinction between expropriation and re-
quisition of property except that the latter appears to be an incidence of
war or emergency where property, particularly food, and services are de-
.manded by the government or a participant in the hostilities to serve some
military ends such as feeding the soldiers or supplying them with arms,
shelter or munitions. Expropriation is a broader concept in that it covers
the taking of private property by the government whether in war or in
peace. In so far as the IIL is concerned, any distinction between expro-
priation and requisition is relevant only as to duration of the government
act, in that requisition is supposed to last only during hostilities or emer-
gency, whereas, expropriation can be indefinite or permanent. In aay event,
the payment of just compensation is clearly guaranteed.4’

“Just compensation” may bc the subject of different interpretations.
A fairly objective interpretation is that it must be *“adequate in amount;
45 Sec. 4, JIL.

46 ConsT. Art. IV, sec. 2.
47 Sec. 4(d) and (e), IIL; and Art. IV, Sec. 2, CONST.
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paid promptly; and in a form that is effectively realizable by the alxen
to the fullest extent that the circumstances permit.” 48

Expropriation is an act of taking by the government of a specific en-
tity, normally a corporate or other business forms, by seizing its assets
and terminating its private operations.

Sometimes, it may be necessary to distinguish it from nationaliza-
tion. The distinction may be that there is a specific degree of discrimina-
tion in expropriation. “If a foreign investment is expropriated it is dis-
criminated against and that particular company is expressly named in the
government takeover decree. In contrast, a nationalization decree does not
expressly name a particular company but instead it is directed against a
general class of property, or against a whole sector of the economy. Na-
tionalization is a general policy which names a whole sector of the eco-
nomy into public or state ownership, and usually indicates an attempt to
make a fundamental shift in the organization of industry within the host
economy.” 49

Using this useful distinction, the Philippines has never had any record
of expropriation. It did nationalize the retail trade industry, but even here,
the decree was fairly reasonable to foreigners, giving those already enoaged
in the enterprise sufficient grace period to legally dispose of their opera-
tions or attain the status of a national. There has been no concrete decn-
sion by the courts, which has resolved the issue as to whether Amenciar'x
citizens are exempted from the Retail Trade Nationalization .Law by virtue
of the Parity Amendment to the 1936 Constitution. The parity rights how-
ever had ended in 1974.

Expropriation has always been the dread of the foreign investor. It is
“central to any evaluation (or intelligent investment decision) ‘in less de-
veloped countries, perhaps the most serious deterrent to the multinational
private corporation is the spectre of confiscation...” 50 This is not the
problem of the foreign investor in the Philippines because of sufficient
guarantees in the Constitution and the present law; likewise gauging from
past and current history of the government; and the pronouncement of the
present administration.3! Expropriation is normally regarded as a violation
of the general principles of international law particularly when it is in

48 Sec. 187, Restatement, Second Foreign Relations Law of the U.S. (1965) quoted
in Friedman, Lissitzyn and Pugh, “International Law, Cases and Materials”, p. 813. .

49 Bruce Lloyd, The ldentification and Assessment of Political Risk in the Imema-
tional Environment, LONG RANGE PLANNING, 27 (1974).

50 J.F. Truitt, Expropriation of Foreign Investment: Summary of Post World
War 11 Expenence of American and_British Investors in Less Developed Counmes,
JOoUrRNAL oF BUSINEss Stubies, 21-34 Fall (1974) cited in Lrovp, op: cit., p. 27.

51 The President was quoted in U.S. News and Report interview as saymg

. There will be no confiscation while I'm President. Such things as amortization
of investment, retirement of capital and transmittal of profits are guaranteed...” cited
and quoted in Augusto C&sar Espiritu, Multinational Corporatxons ‘and Phlllppme
National Development, p. .
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violation of an existing treaty or agreement.5? The Philippines, by virtue
of a Constitutional provision * which expressly adopts the general prin-
ciples of international law as part of the law of the land, is less likely to
expropriate foreign investments, even in the absence of an existing treaty
or bilateral agreement. The government is very much aware that by virtue
- of the guarantees of freedom from expropriation and freedom from re-
quisition enunciated in the IIL, upon which a foreign investor relied, a
contract in effect was entered into between the government and the in-
vestor, the breach of which is cognizable in any court of law.

It is however argued that political risk is much wider than exposure
to the risk of expropriation.>* Assuming this observation to be accurate,
the foreign investor has still less to worry about the Philippine situation.
Peace and order have tremendously improved.’s The economy is moving
towards greater stabilization.

7. No “creeping eapropnanon
Expropriation may not only consist of the overt taking of private
property. Restrictive policy and regulations have been designed by un-
fnendly governments meant to “freeze” foreign investments. Because of the
“paralyzing™ effect to foreign companies, it amounts almost to a sundering
of the rights of ownership, resulting in effect to a subtle form of expropria-
tion. Professor Sohn and Baxter have described this “creeping expropriation”
in the following words:

“A ‘taking.oi property’ includes not only an outright taking of property
but also any such unreasonable interference with the use, enjoyment, or
disposal of property as to justify an interference that the owner thereof
will not be able to use, enjoy, or dispose of the property within a
reasonable period of time after the inception of such interference” 56

This type of expropriation is particularly difficult to define but is more
important in many situations than straight-forward expropriation.? Lloyd
has the following description of this kind of expropriation:

“...Measures that could be considered in this category would include:
labour laws (including withholding of work permits); price controls and
tariff policies; restriction on the transfer of shares; local taxation or
dividend policies; and restrictions on imports of essential materials.” 58

Creeping expropriation is non-existent in the Philippines. On the con-
trary the measures described by Lloyd are the opposite and positive
equivalences of the various incentives in the incentives law of the Philip-

52 Justice Harlan, Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 84 S.Ct.
923, 11 L.E. 2d. 804 (1964)
33 Consrt., art. I sec. 3 (1973).
34 Lloyd, op. cit., p. 27
S Espiritu, op. cit., p.
56 Friedman, Lmltzyn and Pugh, op. cit., p. 821.
s’; llilio"d’ op. cit., p. 27.



1977] ASPECTS OF FOREIGN INVESTMENTS 451

pines. Labor laws are non-discriminatory in that they apply equally to
foreign and domestic corporations. Foreign nationals are allowed to accept
employment particularly in the management and technical positions. Spouses
and immediate families are permitted to stay within the foreign nationals
employed.>® Both under the IIL and the EIL, the importation of machinery
and spare parts is duty-free and deductible from taxable income as organ-
izational expense.®® Export intensive enterprises are exempt from all taxes
for a period of time except income tax.5! Earnings and retirement of
capital are allowed to be remitted abroad in full value and at the prevailing
rate of exchange.5? Gains from sale of stock dividends are exempted from
tax.63 Income tax is further reduced by deducting direct labor cost and
local raw materials used in manufacture.54 -

8. Incentives Exclusive Only to Pioneer Enterprises

In addition to the rights and guarantees already mentioned, the pioneer
enterprise has the following exclusive benefits:

(a) Tax exemption — Pioneer enterprises registered in areas included
for the first time in the sixth or subsequent Investment priorities plan or
carried over from the previous investment priorities plans are exempted
from all taxes except the income tax according to the following schedule:

(1) One hundred per cent for the first five years;

(2) Seventy-five per cent for the sixth to the eight year;

(3) Fifty per cent for the ninth and tenth years;

(4) Twenty per cent for the eleventh to twelfth year;

(5) Ten per cent for the thirteenth through the fifteenth year.65

On the other hand, the tax schedule for a pioneer enterprise which
was previously a preferred % area of investment and a pioneer enterprise
carried over the sixth and subsequent Investment priorities plan and
already registered at the time, is the following:

(1) One hundred per cent until Dec. 31, 1972;
(2) Seventy-five per cent until Dec. 31, 1975;
(3) Fifty per cent until Dec. 31, 1977;
(4) Twenty per cent until Dec. 31, 1979; and
(5) Ten per cent until Dec. 31, 1981.66a

Any pioneer project costing more than one hundred million pesos
(approximately U.S. $12,500,000) may petition the Board for an extension

59 Sec. 8(b), IIL; sec. 7, EIL.

60 Sec. 7(a) and (c), IIL.

61 Sec, 8, IIL.

62 Sec. 4, IIL.

63 Sec. 6(c), IIL.

64 Sec. 7(b) and sec. 9(a) (1), EIL.
65 Sec. 8(a), IIL.

66 See Sec. 19(d), IIL.

66a Sec. 8(a), IIL.
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of tax exemption on either of the above schedules, to a maximum of twenty
years.5?

Note carefully that the exemption given by the law does not include
exemption from the income tax. According to the National Internal Revenue
Code (NIRC), a foreign corporation (in the same way that a domestic
corporation) shall file an accurate statement of its annual] net income for
each quarter of a taxable year.$® A foreign corporation engaged in trade
or business in the Philippines is similarly taxed as a Philippine corporation
at the rate of twenty-five per cent for the first one hundred thousand pesos
of net income and thirty-five per cent in excess of one hundred thousand
pesos.®® Aside from income tax, a foreign personal holding company like -
its domestic counterpart is levied a tax equal to forty-five per centum of its
undistributed income.” 1 believe that the broad statement of the tax
exemption in the IIL includes exemption from this additional tax if the
foreign holding company is a registered enterprise.

(b) Employment of nationals beyond five years — The pioneer enter-
prise can retain foreign nationals for the position of president, treasurer
and general manager or their equivalents beyond five years: from registra-
tion. They can also retain foreign national in other positions beyond five
years from registration when the positions can not be filled with local
nationals.” It shall however attempt to train local personnel.”

(c) Post-operative tariff protection — The pioneer enterprise is entitled
to fifty per cent of the dutiable value of imported items similar to those
it manufactures and which can exceed fifty per cent if provided by the
Tariff Code and other laws.? This provision is not exactly clear as to the
kind of “tariff protection” given the pioneer enterprise, whether it is in the
form of a tax credit or a commensurate increase of tariff on similar
competing goods from abroad. The more accurate view scems to be that
it is a tax credit.

9. Incentives Exclusive to Preferred Enterprise

Although the capital equity investment of the foreign investor in a
preferred enterprise can not exceed forty per cent, it may be of interest
to the foreign businessman to be informed of the incentives exclusive to
the preferred enterprise, either for the purpose of comparison or out of
real interest as a joint investor.

67 Ibid.

68 Sec. 46(b), NIRC.

69 Sec. 24, NIRC.

70 Sec. 63, NIRC.

71 Sec. 8(b), IIL; see footnote 32, p. 446 this paper.
72 See Commonwealth Act (CA) No. 613 (1940).

73 Sec. 8(e), HL.
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The following are exclusive to a preferred enterprise:

(a) Special tax credit which is equivalent to the total sales, compen-
sating and specific taxes and duties on the supplies, raw materials and
semi-manufactured goods used in producing its exports. If the firm directly
xports the goods abroad, the tax credit accrues on exporttaion. If it sells
to another producer in the Philippines which in turn exports the goods or
to a trader who merely acts as a middleman, the tax credit accrues only
upon actual exportation.”

(b) Reduced income tax for the first five years from registration in
that the firm can deduct from its taxable income an amount equivalent to
the sum of direct labor cost and raw materials utilized in the manufacture
of its products. It shall not exceed however, twenty-five per cent of its
total export revenue. In the case of traditional exports (like abaca, sugar,
coconut oil, hemp, etc.), the local raw material component is not included
in the deduction.”

10. Registration Procedure for the Pioneer Enterprise

The foreign investor must register as a pioneer enterprise with the
Board of Investments. There is no appropriate time period in the law in
which to file the application for registration, but since the priorities plan
is drawn not later than the end of January of each year,” it may be
advisable for the foreign investor to register as soon as the Plan has been
drawn and he has made his decision as to the specific area enumerated
in the Plan he wants to invest.

The applicant must satisfy the Board that:
(a) The firm proposes to engage in a pioneer project;’’

(b) It obligates itself to attain the status of a national within the
specified periods by having its shares of stock listed in the Philippine Stock
Exchange and selling them to nationals;?

(c) The area is not reserved by the Constitution and other laws to
Philippine nationals.”™

(d) It will start operation within reasonable time fixed by the Board,=

(e) It can operate on a sound and efficient basis and contribute to
national development;80

74 Sec. 9(a), 1IL.

75 Sec. 9(b), TIL, as amended by Pres. Decree No. 483 (1974).
76 Sec. 18, IIL. :

77 Sec. 19(a)(2), IIL.

78 Sec. 19(a)(3), I1IL, as amended by Pres. Decree No. 92 (1973).
9 Sec. 19(a)(4), IIL.

9a Sec. 19(b), IIL.

80 Sec. 19(c), IIL.
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(f) IXf it will engage in activities other than pioneer projects, it will
install an accounting system which would identify the activities separtely.?!

11. Registration Procedure for the Preferred Enterprise

The procedure is the same as the foregoing except that the preferred
enterprise has no obligation to attain the status of a national and is not
subject to the constitutional reservation on certain activities.52

12. Decision and Certificate of Registration

The Board of Investment shall decide on the application. Any adverse
decision or order may be appealed within thirty days from receipt of the
order to the National Economy and Development Authority (NEDA).
The NEDA may review the decision or it may choose to ignore the appeal
in which case upon failure of the NEDA to act upon within ninety days,
the decision of the Board is considered affirmed. The applicant can further
appeal to the President within thirty days.3

The Board shall cease to entertain application for an enterprise, the
measured capacity of which has already been filled. Controversy often
arises when there are many qualified applicants for an area, the measured
capacity of which is only limited so as not to accommodate all applicants, -
in such situation, the Board shall take into consideration the following
criteria:

(a) The extent of ownership and control by nationals;

(b) The manner in which the enterprises are integrated, and the
length of their experience on the field of investment they wish to enter into;

(c) The cost in their manufacturing processes;

(d) The amount of foreign exchange earned, used, or saved in their
operations;

(e) The extent to which they employ labor, materials and other re-
sources obtained from indigenous sources; )

(f) The amount of their equity, and the degree to which the owner-
ship of the equity is spread out and diversified;

(g) The extent to which they shall insure the maintenance of com-
pensation within the industry; and

(h) The extent of public participation in the enterprise.®

81 Sec. 19(d), IIL.

82 See CoNnsT. (1973), art. XIV.
83 Sec. 20, 1IL.

84 Sec. 20, 1IL.
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Presumably, if there is a controversy between two or more claim-
ants, there is always the necessity of hearing and notice to comply with
the requirements of procedural due process. But as to the simple registra-
tion where there is no controversy, there seems to be no difficulty or
complication in the procedure.

111. ExPorT INCENTIVES LAW

‘The Export Incentives Law has been passed to provide improved
motivation to manufacturers in the Philippines of exportable goods. It is
designed 1o minimize imports; to earn more dollars; and to utilize available
domestic raw materials. Jt expresses the current policy of the state to
actively encourage, promote and diversify Philippine exports and develop
new markets abroad.?s

Foreign corporations may invest up to one hundred per cent in enter-
prises within the “foreign trade zones,”% and avail of the benefits under
the EIL in the same manner as a domestic corporation. There is no
claboration of the Law on the nature of the foreign trade zone. Neither is
there a cross-reference to Republic Act 5490 which provides for the
establishment of an export processing zone at Mariveles, Bataan, where
foreign investments in export oriented firms can reach hundred per cent.8?
The legislative history can neither help us on this point. Presumably, the
goverrmment can declare certain areas as foreign trade zones.

The pioneer enterprises listed in the Export Priorities Plan may of
course be totally foreign capital.

There are three types of business activity covered by the EIL:
(1) Export Producer; (2) Export Trader; and (3) Service Exporter.

1. The Export Producer

The export producer is any person, partnership, or corporation which
is registered under the EIL and engaged in the manufacture of export
products, either directly exporting them abroad or selling them to a trader
or middleman who in turn sells the goods abroad. It can also manufacture
and sell goods domestically, provided they are used as direct inputs to an
export product. Moreover, it can be a producer of goods and services sold
to forcign tourist and travellers and covered by the Tourism Priorities
Pian.”88

2. Incentives to Producer

The EIL constantly refers to the IIL, particularly when it comes to
cetrain incentives which are granted by both laws. It provides that the.

85 See “Declaration of Policy”, Sec. 2, EIL.

86 Sec. 13, EIL. ’ .

87 Foreign Investment and Tax Administration in the Philippines, op. cit., p. 6.
88 Sec. 3(b), EIL.
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export producer, export trader and service exporter shall enjoy also the
rights and guarantees under Section 4 of the Investment Incentives Law
and those enumerated in Section 5 of the IIL.8% The rights and guarantees
refer to repatriation of investment, remittance of earnings, foreign loans
and contracts, freedom from requisition and expropriation.®® Those enu-
merated in Section 5 of the IIL are: protection of patents, copyrights, and
trademarks; and capital gains tax exemption.®! Because an export producer
may at the same time be a pioneer enterprise or a preferred one registered
under the IIL they are therefore entitled to the incentives exclusive to the
nature of their enterprise.92

Aside from the foregoing, the exporter shall enjoy the following
incentives:

(a) Tax credit — This is equivalent to the sales, specific taxes and
duties on the supplies, raw materials and semi-manufactured goods used
in the manufacture of its goods. Whether directly exported by the producer.
or sold to a trader, or another manufacture which form part of the final
export product, the tax credit shall accrue only after exportation of the .
final commodity. This credit can be used to pay a tax due to the national
government. It can only be transferred however, by succession and by
operation of law. It can not result into a refund when applied to the
payment of a lesser tax.% It must, therefore, be less or exactly the same
amount as the tax due when applied. If it is less, the taxpayer is to pay
additional amount. If it is more than the tax due, the taxpayer forfeits the
excess amount.

(b) Reduced income tax — Direct labor costs and local raw materials
used in the manufacture of the exportable good can be deducted from
taxable income as much as the equivalent of twenty-five per cent of its
total export revenue. This shall not apply to a pioneer enterprise pre-
viously declared preferred but whose measured capacity has not been filled
by nationals within three years from declaration.®

(c) Tax exemption on imported capital equipment — Machinery and
spare parts can be imported free from duty provided they are not available
locally at reasonable price and in reasonable quantity and quality. They
must be directly needed by the firm and covered by shipping documents.
The firm can not be a conduit of others for the purchase of tax-free
machinery. Neither can the firm engage in speculation. If the machinery
is sold within five years from purchase without Board approval, the firm is
liablé to pay double the tax due. The Board on the other hand, can give

89 Sec. S, EIL.

90 Sec. 4, 1IL, see footnote 46 and pp. 448-449 of this paper.
91 Sec. 5, EIL. see pp. 439-440 of this paper.

92 See pp. 450-451 of this paper, footnote 65.

93 Sec. 7(a), EIL.

94 Sec. 7(b), EIL.
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approval to the sale of such machinery within five years from purchase
if the sale is for expansion, or because of technical obsolescence or the sale
is made to another producer.%’

(d) Tax credit on domestic capital equipment — If the machinery and
spare parts, instead of being imported from abroad are bought from local
sources, a hundred per cent tax credit of the compensating tax and custom
duties which would have been paid had they been imported. The local
seller-manufacturer also gets a tax credit of fifty per cent. This benefit
shall be enjoyed by the firm for ten years from registration. If the goods
are sold within five years without Board approval, the firm is liable to pay
double the value of the tax. But Board approval shall be granted if the
sale is for expansion, or because of technical obsolescence, or made to
another registered firm under the EIL.%

(e) Exemption from export — The producer does not pay export and
stabilization taxes.%?

(f) Tax credit on infrastructure — A credit is given equal to one
hundred per cent of the cost of building infrastructure works like portworks,
waterworks, aircraft landing facilities, roads and bridges leading from the
plant to a loading place or to a national highway or poblacion (town
proper) and similar projects normally undertaken by the government. Title
to these works should be transferred to the government. If maintenance
is needed, credit of one hundred per cent of the maintenance cost is
given.%

(g) Net-operating loss carry-over — The net operating loss incurred
at any time during the first ten years of operation, may be carried over
as' a deduction from taxable income, for the six year immediately following
such loss. If there is an excess, it can be carried over to the five years
succeeding the sixth year.9®

(h) Deduction of increment to export sales— A deduction equal to
one per cent of the increment or increase in value of its export sales during
the year the. incentive is claimed, compared to the value of the sales of the
preceding year. This incentive however is only an alternative option to the
benefit in (g), once the producer has made his choice.®

3. The | Export Trader

The export trader is a person or juridical entity organized and existing
under Philippine laws which is registered under the EIL and which derive

95 Jbid.

9 Sec. 7(d), EIL.

97 Sec. 7(e), as amended by Pres. Decrees Nos. 92 and 48S. -
98 Sec. 9(a)(1), EIL.

99 Sec. 9(b) (1), EIL.

100 Sec. 9(b)(2), EIL.
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at least twenty per cent of its gross income for the year in which the
incentives are claimed from the sale abroad of export products or from
domestic sale to foreign tourists and travellers in areas listed in the
“Tourism Priorities Plan™,101

4. Incentives to Trader

(a) Exemption from export tax it buys from a registered producer;

(b) Tax credit to the amount of specific and sales tax on the regis-
tered export products it buys and subsequently sells;

(c) Tax deduction for five years from registration of ten per cent of
its export sales;

(d) Additional tax deduction of one per cent for five years from
registration of total export sales if the trader extends financial help to a
registered producer to an amount not less than twenty per cent of the
trader’s total export sales during the year this incentive is claimed.1%2

(e) Net-operating loss carry-over or a deduction of one per cent of
the increment between export sales during the year this incentive is claimed
and the export sales of the preceding year.}93 These are similar to the in-
centives given to the producer in our discussion 3 (g) and (h) above,

5. The Service Exporter

The service exporter is a person, corporation, partnership or other
professional and technical group organized and existing under Philippine
laws, registered under the EIL, and engaged in rendering technical, pro-
fessional or other services which are paid for in foreign currency. It includes
the professions of law, medicine, accounting, management valuation and
appraisals, engincering and construction, geodetics, surveying, teaching,
pharmacy, nursing, cultural presentations and promotion of work of arts and
entertainment. It may also include the export of television, motion pictures,
and musical recordings made in the Philippines either directly or through
a trader. Lastly, it may include rendering services to foreign tourists and.
travellers.104

6. Incentives to Service Exporter

The following are the benefits enjoyed by the registered service ex-
porter:105

101 Sec. 3(c), EIL.
102 Sec. 8, EIL.

103 Sec. 9(b) (1), EIL.
104 Sec. 3(d), EIL.
105 Sec. 10, EIL.
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(&) Deduction of export fees in the amount of fifty per cent for five
years, with the service exporter remitting its carnings in foreign currency
to the Philippines.

(b) Tax credit which is available only to the television, motion picture,
or musical recordings producer, equivalent to the amount of specific com-
pensating and sales tax on raw materials and supplies used in production
for five years from registration.

(c) Exemption from customs duties on the importance of capital goods.
not available locally. :

7. Cancellation or Suspension of Incentives

Any or all of the incentives given to the producer, trader, or service
cxporter may be cancelled or suspended by the Board: if there is any
violation of the EIL, welfare and labor laws; any action by an international
association or foreign nation which would nullify the incentives and impair
the export trade of the Philippines, or its relations with other nations; or
when the export firm has a paid-up capital of at least five hundred thou-
sand pesos and earned for at least two years profits from exports in excess.
of thirty-three and onec-third per cent of equity even wtihout incentives.
Note that two requirements of paid-up capital and profits must concu,
and that the incentives appear to be unnecessary. The first reason fo-
cancellation or suspension of incentive is based on the contractual nature
of the relationship between the producer, trader, or service exporter on one
hand, and the government represented by the Board on the other hand.
Violation of any provision or labor law is a breach of that contract and
hence a ground for Board action. The second reason is meant to meet any
contingency brought about by action on the part of a group of nations or
onc nation like trade restrictions or embargoes. The third reason is ob-
viously based on the assumption that a huge paid-up capital with consider-
able profits of two years, is a functional index of the relative stability of
the enterprise, hence the non-necessity of incentives. All of these reasons
for cancellation and suspension are not mandatory rules. The Board shall
cxercise its wise discretion and shall follow the usual requirements of
procedural and substantive due process. Notice shall be made and hearing
conducted. The right to counsel is guaranteed and the decision of the
Board may be appealed to the President or brought to the courts.

8. Option for Enterprises Registered Under IIL

Registered enterprises in the IIL have the option to register with the
Board under the EIL, in which case, the benefits accruing from the EIL

shall apply prospectively and the enterprise ceases to be governed by the
IIL..106

106 Sec. 17, EIL.
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There is no fixed counsel, a lawyer can give the forcign enterprise on
the exercise of this option. Although there are benefits in the 1IL which
have been expressly included in the EIL as we have already pointed out,10?
the option has to be exercised upon a careful study of the specific situation.
There are certain things to be considered, aside from the nature of the
enterprise and the choice of incentives. There is no substitute therefore of
a case to case study.

9. Priorities Plans Under the EIL

There are two basic priorities plans under the EIL: (1) the Export
Priorities Plan (EPP); and (2) the Tourism Priorities Plan (TPP). The
EPP is an annual list and identification of export products that shall be
encouraged by giving them priority for the year in which the plan is valid.1s
It shall also include the conditions for the availment of incentives partaining
to the various export products stated in the plan.!® The TPP is the annual
listing of tourism areas and the required tourism facilities which can be
established with the incentives provided in the EIL.!0 Note that there is
also a Tourism Priorities Plan under the 1IL, which list those tourist areas
and facilities which can be better established with the incentives under.the
IIL. In addition to the two basic plans, the EIL has a “Mandatory
Inclusion” plan which is designated to include the status and consider
export products not listed in EPP but nevertheless qualified for registration
if the conditions are satisfied by the product and the applicant firm:

(a) The C.LF. cost of any imported materials which may be attribut-
able directly to the manufacturer of the product is not more than eighty
per cent of its individual F.O.B. Philippine port value which has been
reduced progressively by the Board starting September 1, 1973;11

(b) The total F.O.B. Philippine port value of the export of said
product in 1963 did not exceed five million dollars; (This condition is not
applicable when the exportation is made substantially by non-Philippine
nationals. )12

(c) The product meets ofiicial quality standards;!3

(d) At least fifty per cent of total revenue of applicant firm was
derived from actual exportation; (This condition is, also applicable when
the exportation has been made substantially by non-Philippine nationals.)!!

107 Sec. 7, EIL, see pp. 455-456 of this paper.

108 Sec. 4, EIL.

“l’:lkule I (¢), Administrative Rules and Regulations to Implement RA 6135
{ARRI). .

110 Rule 1 (d), Ibid.

111 Rule 1 (e)(1), Ibid.

112 Rule I (e)(2), Ibid.

113 Rule 1 (e)(3), Ibid.

14 Rule 1 (e)(4), 1bid.
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(c) The total volume of export for the product must not be less than
the reasonable quantity fixed by the Board.!15

With respect to service exporters, the same conditions in the “Manda-
tory Inclusion” plan are applicable to the professional and technical services
they offer.116

10. Procedure of Application

The export trader and export producer under the “Mandatory Inclusion”
plan, may apply any time. Also, are service exporters in a “Mandatory
Inclusion” plan.!'7 Moreover, an export trading firm which is substantially
in the hands of non-Philippine nationals may also apply anytime.l!® Other-
wise, the filing of applications by the producer and the trader should be
made only after the publication of the EPP and the TPP, which is normally
not later than January of every year. In the same way, that service exporter
should file applications after the publication of the “qualified services” in
two newspapers of general publication in the Philippines.!1?

Four copies of a prescribed form should be accomplished and
notaried 120 and unless the forms require otherwise certain documents
should accompany the application. The export producer should present:
four copies of a project study showing that the intended project is economic-
ally, technically and financially sound; a copy of articles of incorporation
and by-laws in the case of a corporation or partnership; resolution of the
board of directors authorizing the application and naming a representative,
together with a list of officers and directors, and list of stockholders; income
tax returns for two years; financial statement for two preceding years;
"and a standard formula for the computation of tax credit on raw materials
and supplies. The export trader shall submit a five-year projection, with
and without Board incentives, of its export operations indicating the prod-
ucts for exportation, expected revenues and costs. It shall also submit a
statement specifying the names of two or more export producers from
which it intends to buy goods for exportation. In the case of a corporation
or partnership, the trader, like the producer shall submit copies of its
articles of incorporation, by-laws, income tax returns for two years, financial
statement for two years, list of officers, directors, and stockholders. The
service exporter shall submit all documents required of a producer except
that a project study is not-required in areas other than television, motion
picture, musical recordings, and tourism projects. The service exporter
shall present a contract of service or employment, and a commitment

115 Rule I (e)(5), Ibid.

116 Rule I (e), Ibid.

117 Rule III, sec. 1, Ibid.

118 Ibid.

119 Jbid., refer also to Rule I (j) and sec. 4, EIL.
120 Rule III, Sec. 3(A)(1), ARRI
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to remit ecarnings to the company less reasonable costs and expenses.!?!
Within ninety days from the application and submission of all requirements,
the Board shall approve or disapprove the application, which shall be
communicated in writing to applicant. The applicant is given thirty days
to submit its acceptance and compliance with the attached terms and condi-
tions in the notice of approval.’? There is no specific procedure in the
EIL and the rules and regulations implementing it as to appeal of dis-
approval order or decisions. Presumably, the same way as the appeal is
made under the IIL is appropriate since it is the same administrative agency
involved. Likewise, under Philippine administrative law and practice, resort
to the courts can be made provided there has been an exhaustion of the
administrative remedies-or resort to these administrative remedies clearly
appears to be futile, Final administrative decision can be reviewed by the
Supreme Court upon questions of law because there is considerable reliance
made on the finding of facts by the administrative agency.

V. FOREIGN BUSINESS REGULATIONS LAw

This legislation has been designed to make foreign investments in the
Philippines in line with current government policy of a “sound and balanced
development of the national economy on a self-sustaining basis.”123

There are two classified areas under the Foreign Business Regulations
Law (FBRL) in which foreign equity participation may come in: (1) per-
mitted investments; and (2) permissible investments.

A permitted investment is defined by the Law as an investment wherein
the foreign equity investment does not exced thirty per cent of the outstand-
the foreign equity investment does not exceed thirty per cent of the outstand-

is registered in the IIL, it can qualify for a permitted investment under the
FBRL provided the foreign equity investment would not affect its status as
a registered enterprise under the 1IL.!2¢ Meaning to say, that it can either
- be a pioneer enterprise, in which case foreign equity investment can be
hundred per cent, or a preferred enterprise, foreign equity investment thereof
cannot exceed forty per cent. The registration of a permitted investment
under the FBRL is merely for record purpose, with no other consequence.!?*
This is so because the area of permitted investments is either occupied by
pioneer and preferred enterprises which are already registered under the
IIL and by enterprises where foreign equity investment is not more than
thirty per cent, for which registration is not really of consequence because
of the minimal foreign participation.

121 Rule 1, sec. 3(C)(3), Ibid.

122 Rule 1V, sec. 1, Ibid.

123 Title of the Act.

124 Sec. 2(1)(a), FBRL.
125 Sec. 2(2), FBRL.
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On the other hand, the permissible investment is one where the foreign
equity investment excceds more than thirty per cent and may reach hundred
per cent. Registration here is not merely for record purpose. The authority
of the Board is needed to start operations. There are five basic criteria by
which the prior authority of the Board shall be granted: (1) The investment
would not conflict with existing constitutional provisions!?6 and laws
regulating the degree of required ownership by Philippine nationals in the
enterprise; (2) It would not pose a clear and present danger of promoting
monopolies or combinations in restraint of trade; (3) It is not an area
adequately explored by nationals; (4) It will not conflict with the Invest-
ment Priorities Plan in force at the time the investment is to be made; and
(5) It would contribute to the sound and balanced development of the
economy.!?’” In addition to the prior authority of the Board, investments
made in foreign currency or assets actually transferred to the Philippines
are to be registered with the Central Bank and their value assessed by the
Board.!?% It should also be licensed by the Securities and Exchange Com-
mission (SEC) where it shall file its articles of incorporation and by-laws.
The firm must also comply with the following: (1) To appoint a resident
agent in the Philippines who must be a Philippine citizen, of age, of good
moral character and sound financial standing, who shall receive summons
and other legal processes in behalf of the corporation and binding to it;
(2) To establish an office in the Philippines; (3) To bring capital assets
as prescribed by the Board which shall remain unimpaired during the period
the firm does business in the Philippines; (4) To present proof of reci-
procity, i.e., Philippine nationals are accorded similar rights by country of
the firm; (5) To provide the SEC with its charter; (6) To keep a complete
set of accounts subject to official inspection; (7) To give priority to resident
creditors and resident stockowners upon liquidation and distribution of
assets; (8) To give at least six-month notice to SEC upon termination of
business; and (9) Not to terminate without just cause any franchise, licensing
or other agreement that the foreign investor may have with a resident
authorizing the latter to assemble, manufacture, or sell within the Philip-
pines, the products of the foreign firm.12 There shall be publication of the
application of the foreign investor immediately upon application, once a
week for three consecutive weeks in the Official Gazette and in one of the
newspapers of general circulation in the province or city where the principal
office of applicant is located. Likewise, a copy of the application setting
forth the name of the applicant, the business it wishes to engage into, and
other pertinent data shall be posted conspicuously in the Office building
of the Board of Investments.!3® There is specifically mentioned, a resort
to the courts from a decision of the Board or from its failure to act within

126 Sec. 3(a), FBRL.
127 Sec. 3(e), FBRL.
128 Sec. 3, FBRL.
129 Sec. 4, FBRL.
130 Sec. 7, FBRL.
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sixty days from the final date of the publication of the application. The
venue is specific, which is the Court of First Instance of Manila.!3!

VI. CONCLUSION

The legal requirements, as we have seen in our study of the investment
laws, for the foreign investor to do business in the Philippines, are fairly
reasonable and stable. They are reasonable to both foreign investor and
host country. They are stable in that they are embodied into law and not
subject to erratic or arbitrary policy. Because the Philippines is currently
at a transition stage from a purely agricuitural economy to a mixed economy
of agriculture and industry, the present public policy on foreign investments
is one of encouraging its entry upon reasonable terms. This policy is part
only of the broader public perception that intensive economic development
at this stage can be achieved by marshalling all available resources from
land and other natural resources, professional and technical skills, to a
generation of capital from both domestic and foreign sources. Foreign
investments are not only carriers of capital but are vast repositories of
technical, scientific, and managerial expertise, which can make possible the
transfer of technology from the more advanced countries to the developing
ones like the Philippines.

In line with this public policy, the present laws of foreign investments
exhibit no stringent requirements of the allowable foreign equity investments
in areas specified, which in many cases reach one hundred per cent. The
different incentives and priorities plans which list and identify the specific
areas open to foreign investments should guide the foreign investor in
reaching a specific investment decision.

There are no complicated rules of procedure designed to confuse the
foreign investor. On the contrary, the simple rules of registration and
securing a license are meant to have the foreign investor avail of the many
benefits which are granted to make his initial operation as easy as possible
and his long range profitability and business success, guaranteed to benefit
both foreign investor and host country. Hence, tax exemptions, tax credits,
and tax deductions of various kinds are granted for the first several years
to stabilize the initial operation of the foreign investor which in any business
may be the most difficult periods.

There are likewise, no signs of “creeping expropriation” which has
been the favorite legal measure of some developing nations.!32 Labor
laws are applied without discrimination against the foreign company.
Foreign nationals are permitted to handle highly technical, managerial, and
fiduciary positions. Remittance of earnings, and even capital upon retire-
ment or liquidation, are allowed in the currency in which the investment

131 Sec. 8, FBRL.
132 See Lloyd, op. cit. p. 27.
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was made and in full value at the prevailing rate of exchange. Further
incentives in the form of tax credit for reinvestment and expansion, and
exemption from duties in the importation of additional machinery and
equipment, are meant to encourage the stay of foreign investors. Indeed,
there is no evidence of bad faith in the real intentions of government on
foreign investments. Once a foreign investment is made, it is free to operate
at minimum restrictions and free to terminate at will. The only requirement
of the law upon termination of business, is a reasonable notice to the
government and a priority in the distribution of assets to resident stock-
holders and priority of payment to resident creditors.

There has been no “freezing” of assets, more so has there been any
record of outright expropriation. While the observation made by one
observer !33 of multinational corporations, that the exposure to political
risks of foreign investments made in developing countries may be wider
than exposurc to expropriation, may possibly be accurate, the foreign
investor has less to worry on this matter, about the Philippine situation.
Not only has peace and order markedly improved in recent years, but the
people are apparently developing a new sense of discipline and direction
which is a prerequisite to any meaningful development. Perhaps, it may
only be a matter of time for foreign investments to prove its worth in
developmental process, in the Philippine example.

133 Ibid.



