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The principles of the law no matter how lofty in purpose and clear
in phraseology too often remain abstract until they are brought down
into the arena of practical life and application. In the short space of this
article, it would be impossible to cover all aspects of the two legal systems
under consideration. Suffice it to say that there is a strong similarity in
the two systems for they do have a juridieal kinship, each by different
genealogical lines tracing its ancestry to the ancient law of Rome as
finally elaborated in the Code of Justinian. But other tributaries have
contributed their riches to both systems so that now there are significant
differences between them. Indeed. one could say that despite the obvious
similarities, there is a very radical difference in the basis of the two
matrimonial laws under consideration. That our discussion may be more
down-to-earth, it seems helpful to present some actual cases, and from these
examples, to illustrate the juridical principles involved. For purposes of
brevity, the discussion will be limited to five specific case situations.

CASE 1
The Status of a Civil Marriage in Canon Law

Juan Cruz, Filipino, of legal age, and a baptized Methodist, maxrried
Stella Santos, Filipina, of legal age, a non-baptized person with no religious
affiliation, before a judge in June 1968. In 1971, the marriage broke up and
Stella, who was a nurse, emigrated to the United States. There she obtained
a civil divorce and remarried an American. After learning of the stateside
divorce and remarriage of Stella, Juan Cruz brought an action for legal
separation in the Court of Domestic Relations and won his suit. In the
meantime he fell in love with another woman, Clara, a Roman Catholic,
with whom he is now living maritally, Clara wants to have her union with
Juan Cruz validated in the Catholic Church so that she may return to the
sacraments. Both parties to the first marriage would like to be civilly
free to remarry.

QUESTIONS:
1) Can Juan remarry Clara in the Catholic Church? Why?
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2) Can he marry her ina valid contract according to the Civil Code?
Why?

3) Given the same circumstances as above but presupposing that
Juan and Stella were both baptized Protestants, would the answer be
the same according to the Canon Law? Why?

The first case which I have presented illustrates the fundamental
difference between the basis of the Canon Law and that of the Civil Code
in judging the status and obligations of a marriage relationship. The
basis of all Canon Law and especially that of the Marriage Law goes
back to the theology of the sacraments of the Catholic Church which in
turn is founded on the data of Scripture and its theological interpretation.
The two pivotal points on which the canonical doctrine of marriage rests
were worked out by the medieval canonists and theologians in a long
. series of disputes. There were two issues at stake in that debate, whe-
ther the marital contract, and hence the sacrament itself, arose from
mere consent or was carnal knowledge (physical consummation) neces-
sary to produce the full force of the contract. Gratian, the foremost
legalist of that age, defended the theory that without physical consum-
mation there was no completed contract. He was opposed vigorously by
others and eventually a compromise was reached under Pope Alexander
III which is expressed in the Code of Canon Law of 1918 by the conjunct-
ure of two canons: Canon 1081, #1 which states that “Marriage is effect-
ed by the consent of the parties lawfully expressed between persons who
are capable according to law . . .” and Canon 1118 which states that “A
marriage which is ratum (i.e. sacramental) and consummatum (physically
consummated) cannot be dissolved by any human power, nor by any cause
save death.” These two canons presuppose the principle enunciated in
Canon 1012, #2, the opening canon of this treatise which states that Christ
raised the marriage contract between the baptized to the dignity of a sac-
rament and hence by the very fact that a valid marriage contract
exists between the baptized, the sacrament comes into existence. Thus the
Church’s concept of her jurisdiction over the marriage contract arises
from her conviction that the baptized are members of the Church and
their sacramental actions come under her discipline. The contract of mar-
riage is a unique type of contract, its ministers are not the priest but the
parties themselves who exchange their free marital consent with each other.
Like the judge or mayor in the Civil Code, the officiating priest in Canon
Law is merely the official witness of the Church to the fact that two
Christians have pledged their marital vows to one another. Hence in cer-
tain defined circumstances even the presence of this official witness can
be dispensed with.!

iFor example, Can. 1098.
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Our conclusion, therefore, is this: a valid marital contract exists
between two Christians who are free to marry, and who express their con-
sent in the form prescribed by law. By that very consent they become
the recipients of the Sacrament of Matrimony. Once that consent is
further confirmed by an act of sexual union, we have what the Canon Law
terms a ‘ratum et consummatum’ marriage — a marriage which is both
sacramental (between two Christians) and consummated.? This is the
only marriage which is completely indissoluble. All others are capable of
dissolution in one way or another. Consequently, the absoluteness of the
precept against divorce in Roman Catholic theology and law is only appli-
cable to this type of union. If even one party to the union is not a baptized
Christian or if in the case of two Christians, the marital consent is not
subsequently confirmed by sexual union, and hence remains unconsum-
mated, then this marriage may for certain reasons be dissolved through
the powers conceded to the Church. Under the present practice, such a
dissolution demands the personal intervention of the Pope. It should be
noted that the Canon Law applies this concept of unbreakable union not
only to her own communicants but to all the baptized. Hence in her eyes,
at least under the present Code, the marriage of two baptized Protestants,
once consummated, would be considered to be just as untouchable in its
perpetuity as the similar union of two Catholics. Obviously this gives
rise to many misunderstandings, and in our more ecumenical age, calls
for some clarification. More obviously still, the theological presupposi-
tions of Catholic marriage lead to inevitable conflicts with the Civil Code
of the Philippines. Thus, when the marital bond between a Catholic and
a non-baptized person or a non-consummated Christian marriage is dis-
solved by the Holy See, ths parties are still bound by the absolute prohibi-
. tion of divorce in our own Civil Code; with the result that a conflict arises
in which the parties to the first marriage are considered canonically free
to marry but civilly they are bound until death. With this in mind, we
can consider our first case.

To the first question, namely, “Can Juan Cruz remarry Clara in the
Catholic Church?”’, the answer is affirmative. Based on the theological
concept of a sacramental (ratum) marriage, the bond between Juan Cruz
and Stella Santos was not sacramental because Stella before and during
the entire period of her marriage was a non-baptized person. In the eyes
of the Canon Law, their union was a legitimate one but not sacramental.
It can be dissolved under certain conditions by the direct infervention of
the Pope. After this papal dissolution, the parties are free to remarry.
It is quite clear that judged by the Civil Code, this second marriage
would be bigamous and hence invalid. In such a situation, there is a

2Can. 1015.



390 PHILIPPINE LAW JOURNAL [Vol. 49

direct conflict between the Civil Code and the matrimonial practice of the
Code of Canon Law, which would permit the dissolution of the first
marriage by direct papal intervention in order to allow the second sacra-
mental marriage to take place. But interestingly enough, were Stella a
baptized non-Catholic, e.g. ¢ Methodist, Baptist, etc., the Catholic Church
could not permit the second marriage to take place because the first mar-
riage was between two baptized persons, and whether or not they were
aware of it, this union is judged to be sacramental and indissoluble. This
case demonstrates the fundamental difference between the Canon Law
and the Civil Code of marriage. In the former, the principal focus is
on the sacramental nature of the contract. The fundamental theological
principle involved here is that between Christians, i.e., two baptized per-
sons, a matrimonial bond cannot exist without it being at the same time
a sacrament. The two cannot be separated. The Civil Code on the
other hand, abstracting from all religious values, simply looks at the
marriage bond as a contract between two citizens who are legally capable
of consenting to the contract. Inevitably there are conflicts between
these two viewpoints which often have serious practical consequences
for the persons concerned.

The Engagement Contract

The canonical engagement contract or betrothal, has no striet parallel
in the Civil Code. Canon Law recognizes this customary pre-marriage
agreement and by the very fact that it gives it a place in the Code, sanc-
tions its use. However, the informal engagement that society and custom
recognizes in almost every cuiture ordinarily does not embody all the
requirements of Canocn Law for the engagement contract to have legal
effect. Hence no moral or canonical obligation will arise unless the for-
malities of Canon 1017 are strictly complied with. To give rise to any
obligation either moral or legal, the engagement contract must be in
writing, signed by the parties, and then witnessed either by the pastor
or the bishop or, in the lieu of these official witnesses, then by two
common witnesses. It is to be noted that even though all these formal-
ities are complied with, paragraph #3 of the same Canon makes it clear
that this engagement contract gives no right of action to compel marriage,
but at the most to an action for damages, if there are any.

- After setting forth the theological basis and the unique nature of
the sacrament of matrimony together with its essential properties, the
Code of Canon Law then considers the preliminaries to marriage which
include the engagement contract and the pre-marital investigation which
the pastor is obliged to conduct before admitting the parties to the sacra-
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ment. The whole object of the pre-marital investigation is to assure that
the parties are free to marry, or as the Civil Code puts it, that they
have the legal capacity to contract, and secondly, that they are entering the
contract willingly and not under any constraint or condition that would
invalidate their consent.’

The Code of Canon Law then takes up in order, the three areas
necessary to produce a valid contract, namely, freedom from impediments,
consent, and then the form in which this consent is to be expressed. Con-
sequently, it can be seen that the order of the Code of Canon Law differs
somewhat from that of the Civil Code. The latter, in Articles 53 to 57,
takes up the essential requisites of marriage, and starts by setting forth
the requirements of a license, the basic age required for consent, and those
empowered to solemnize the contract.

CASE 11
The Juridical Form of the Marital Consent

a) On 5 June 1965, Rogelio and Rita, both Roman Catholics, entered
into a civil marriage contract before the mayor of Pasig. Two children
were born of the marriage. In 1970, Rogelio, becoming successful in
business, acquired a queride and after several efforts to break up this
liaison, Rita took her children and returned to her parents. Two years
later, she fell in love with Mario, also a Catholic. They went to the
parish priest to inquire if they could be married in the Catholic Church.
He assured them that they could since the Catholic Church does not re-
cognize the marriage bond created by a purely civil ceremony. With that
they happily departed and after obtaining a marriage license by fraud,
they were married in a Catholic ceremony by the parish priest. Since
Rogelio is now fully settled with his second wife, by mutual agreement,
both parties continue on in relative happiness.

b) In 1950, in an upland town of Cavite where there was no resi-
dent parish priest, Zenaida and Epitacio, both Catholics, being poor barrio
people, felt that they could not get to the distant town of Indang. Neither
did they have money for a civil license, indeed, they hardly thought about
_ it. Since banditry was rife atj that time in the province, they were all the
more loath to go to the town which was 10 kilometers away. The customary
engagement had taken place a month before, both parties wanted to get
married, so, finally, following the ancient customary ritual of the rice
ceremony and the conducting of the bride to the groom’s house, they en-
tered into married life. Everyone in the barrio accepted them as man

3C1viL CoDE, art. 53 (1) & (2).
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and wife. A child was born, and on the feast of Sto. Nifio, was baptized
in the parish Church of Alfonso. In 1952, for the first time since 1898
a parish priest was appointed to the town of Magallanes. He began a
mission in the outlying barrios, and before admitting anyone to the sa-
craments, declared that all those not married in Church, had to do so.

QUESTIONS:

1) In the first situation are Rita and Mario free to marry accord-
ing to the law of the Catholic Church? Why? Are they civilly free to
marry? Why?

2) Are Zenaida and Epitacio obliged to renew their marriage vows
in the presence of the parish priest and two witnesses before they can
receive the sacraments? Why? What is their civil status? Why?

The Code of Canon Law takes up the question of the juridical form
of marriage after treating of the capacity of the parties and their consent.
In the next case to be presented, the canonical form or the law governing
the expression of consent will be treated in order to parallel the order of
the Civil Code. Two different sets of circumstances are described in order
to show the basic concepts underlying the canonical requirements.

Unlike the Civil Law, Canon Law requires no license to marry. The
decision to permit a couple to marry belongs to the parish of either party
with preference being given to the parish of the bride. The supposition
of the Code of Canon Law is that the pastor knows his flock personally,
is acquainted with his parishioner and so will be in a position to know,
at least in a general way the circumstances of the party contemplating mar-
riage.t He is required to obtain similar information from the other
party’s pastor and for this purpose the banns or as they are called in
Tagalog, the Tawag, are read out publicly in the Church.® A personal
investigation of the parties is also conducted by the parish priest of the
Church where the marriage will be celebrated.6 But the actual authority
to officiate at a marriage is governed by the law itself and in this regard,
it is strictly territorial. Every bishop has authority to officiate at mar-
riages but only within his own diocese. Every duly appointed parish priest
has authority to officiate at marriages but only within the territorial limits
of his own parish. Any other priest, to officiate validly at a marriage,
must have express authorization from either a bishop or a parish priest.
In the case of permanently appointed assistant parish priests, this de-
legation of authority is general and continuous; in all other cases it must
be granted to a particular priest for a particular marriage. In this way

4Can. 1020,

5Can. 1097,
6Can. 1022.
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a certain check is kept on the parochial and community aspect of a mar-
riage. It must be admitted, however, that in our rapidly expanding urban
society, many of these means have lost their force and often parish
priests in crowded areas scarcely know the parties they are called on to
marry.’

It may be asked, what happens in an area such as Mindanao, or some
of the remote islands which have no regular parish priest, or where a
missionary priest may come occasionally? Unlike the Civil Code, Canon
Law does make a provision for such cases. This is based on the theology
of the sacrament which recognizes that the marriage contract is founded
on personal consent. It is not the officiating priest who confers the
sacrament of marriage, as in the case in baptism, but rather it is the
parties themselves who, in the very act of consenting to the natural ma-
rital contract, thereby also confer the sacrament on each other. The
priest is merely the official witness of the Church. - Therefore, in cir-
cumstances where the authorized priest cannot be present, for example,
in danger of death, or in remote areas without permanent priests, or
whenever it is foreseen that the parties cannot approach the authorized
priest, then their simple consent before two common witnesses suffices.
~ Often in mission situations, a well-instructed lay catechist is taught how
to conduct the ceremony and how to note down the names and witnesses,
so that this information eventually can be registered in the parish books.
The marital consent expressed in this manner is recognized as valid, licit,
and sacramental. Such a marriage, duly attested to, is just as unbreakable
as one performed with magnificent ceremony in a full cathedral.s

In some respects this extraordinary canonical form resembles what
the Civil Code calls marriages of exceptional character;® but with this
exception, that, in the Civil Code, the authorized official or minister is
always required for the validity of the civil act. But this is not true
in Canon Law. Hence we again see the application to our case and we
also see the conflict of laws that can arise.

Now to the questions asked in the second case, “Canonically speaking,
can Rita, who entered a civil marriage with Rogelio, now contract a mar-
riage in the Catholic Church with Mario?’ The reply to this is “Yes,
per se!” There is no canonical bar to their marriage, since the prior civil
marriage of Rita was never convalidated or sanctioned by the Catholic
Church. It was not a sacramental marriage; in canonical terminology
it would be considered mere concubinage and would not even be designated

7Cans. 1094, 1095.
8Cf. Can, 1098,
9Arts. 58 & T72.
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as a putative marriage. Obviously the second marriage is bigamous in
terms of the Civil Code. If the other party wished to bring a case against
Rita, he could easily do so. In practice many of these situations continue
on because both parties find it mutually convenient. It is worth noting
that the priest who officiated at the second marriage is also protected
from prosecution as long as he was presented with a marriage license;
that the license was fraudulently obtained is not his concern,

The second situation, namely, the apparent common-law marriage of
Zenaida and Epitacio in the uplands of Cavite, illustrates just the oppo-
site principles. Given the absence of any duly qualified priest to officiate
at their marriage, the mere expression of a sincere marital consent before
two witnesses suffices to unite them in a valid and sacramental marriage.
The customary ritual of the sharing of the rice bowl, the conducting of
the bride to the groom’s house, etc., in full view of the barrio more than
fulfill the requisites for the extraordinary form of Canon 1098. This
being so, there is no need for them to renew their marital consent before
the priest when he arrives two years later. They are in a valid and sac-
ramental marriage in so far as the Canon Law is concerned. Quite clearly
such a marriage is not sanctioned by the Civil Code. Hence they are
in the conflicting legal situation of being canonically married but civilly
in concubinage.” Once again there is a fundamental conflict between the
two laws affecting the marital status.

CASE II1
The Teen-age Marriage

Miguel, aged 19, and Lolita, aged 17, both Roman Catholics, elope
and then decide to get married. With fake residence certificates, which
give their ages as 25 and 28 respectively, they obtain a pre-dated license
and are married in the town of Cainta by the mayor. With their civil
marriage contract, they then approach the parish priest of Taytay, telling
him that they are already married civilly and now they wish to get mar-
ried in Church so they will not be living in sin. The parish priest duly
obliges them and they return home to announce the joyful tidings to
their parents. Unfortunately, the mother of Miguel is not too happy about
the matter and considers that her son has been trapped by the young lady
for his money. She initiates a suit in the courts of the Philippines to
have the marriage declared null and void because of lack of parental con-
sent despite the fact that Lolita was pregnant. The case 18 won and the
couple are forcibly separated. Several years later, Miguel wants to con-
tract another marriage. When he explained his situation to the parish
priest, the latter asked him if he had freely and willingly entered into his
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marriage with Lolita. He said that he did. The priest replied, “Well
then, you are still validly married to your wife, Lolita. Your marriage
was consummated and no power on earth can break it. Your mother
was wrong to have had the marriage annulled in the civil court.” Miguel
sadly informs his bride-to-be that they will have to be content with a civil
marriage. . '

QUESTIONS:

1) What is the impediment of age in Canon Law? Is the consent
of the parents. required for any canonical marriage? Why?

2) In what does the Civil Code differ from the Canon Law on this
point?

The capacity to contract marriage is a natural right inherent in the
human person. It is one of the most fundamental of all rights and limit-
ations of human freedom and in this regard can only be placed for the most
serious reasons of public policy. Hence, such limitations must be clearly
expressed in the law, and the Church, in the course of the centuries, res-
ponding to various needs, has deemed it within her rightful jurisdiction
to impose such limitations on her own subjects. Indeed she did so long
before the advent of the modern state with its civil code of marriage.
These limitations on the capacity to contract a marriage are called im-
pediments. An impediment in Canon Law may be defined as a circums-
tance which, according to divine or human law, either renders a person
incapable of marriage or prevents him from contracting it licitly.1® Such
a circumstance affects the quality of the person himself; hence, it is con-
ceived as directly affecting the contract and only mediately the sacrament.
The party with the impediment is excluded from contracting and, con-
sequent on this, from receiving the sacrament.

Impediments in Canon Law are of two kinds according to their effect.!!
One is classed as prohibitive or impedient, and a party knowingly enter-
ing a marriage with such an impediment commits a fault, or, in other
words, acts illicitly or sinfully. However, despite this fault, the marriage
itself is valid. But the other class of impediment, known as diriment or
mvalidating, goes beyond this and causes the contract to be null and
void from its inception, The Canon Law knows no distinction between
a marriage that is null and void, and one that is annullable. Hence, in
Canon Law a marriage is either valid or it is not.

One other device of the Canon Law which does not exist in the Civil
Code is that of dispensation. The legislator who framed the law may in

10Cf. CAPELLO, DE MATRIMONIO, (Rome, 1947) ed. 5.
11Can. 1036.
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certain more difficult situations remove the obligation of the law, and
suspend as it were the impediment, thus enabling the connatural consent
to have its lawful effect. One of the most famous instances in history of
the use and effect of the power of papal dispensation was the notorious
marriage of Henry VIII to Catherine of Aragon. The Church is rather
liberal in her use of dispensation and this often has the effect of creating
more conflicts of laws.

If we compare the impediments of the Code of Canon Law with
those of the Civil Code, we shall find that there are seven impediments
held in common although they are not identical in content. These are:
Age, Impotence, the Bond of an Existing Valid Marriage, Crime, Consan-
guinity or Kinship, Affinity (relationship by marriage), and Legal Re-
lationship, namely, the relationship arising from the process of legal adop-
tion. Some comments on these impediments are in place at this point.
While both codes agree entirely on the age limits for the capacity to
contract, namely, the sixteenth year completed for the male and the
fourteenth year completed for the female, thereafter differences arise.
The Canon Law, while it makes provision in the pre-marital investigation
for due respect to the wishes and opinions of parents, does not allow their
opposition to deprive their children of the right of giving a valid marital
consent.’* But the Philippine Civil Code, in the case of males below
twenty years of age, or females below the eighteenth year, requires the
consent of the parents or guardian for the unqualified validity of the
marriage.!3 Failure to obtain this consent will make the marriage an-
nullable at the instance of the parents or guardian prior to the attainment
of the respective age limit or by the parties themselves within four years
after reaching the ages of eighteen or twenty respectively. In this the
Civil Code departs both from the Codigo Civil of Spain and from the
prior law under the Commonwealth. It reinforces traditional parental
power in accord with Filipino culture, which normally thrusts great res-
ponsibility on the parents for the successful marriages of their children.
With this in mind, we can review the questions in Case III.

From the viewpoint of age alone, Miguel and Lolita were canonically
capable of contracting consent. The canonical age for marriage is 14 for
the female and 16 for the male. This is the same baisc age required by
the Civil Code. The big difference between the two laws lies in the fact
that Canon Law requires no consent of the parents for the validity of the
marriage of minors while the Civil Code demands the consent of the parents
for validity unless the female has completed her 18th year and the male
his 20th year. Consequently, the action of the mother of Miguel in the

12Can. 1034.
13Art. 61.



1974) CONFLICTS BETWEEN CANON LAW AND CIVIL CODE 397

cited case was legally permissible in Civil Law but it creates a serious
conflict with the Canon Law, Now the parties to the original marriage
are civilly free to contract another marriage but this second union will
not obtain the sanction of the Church unless there is some other ground
for annulment.

CASE 1V

Impotence

Carola and Jaime, both Catholics, of legal age, and apparently ca-
pable of marriage, were married with much splendor in the Manila Ca-
thedral by the Cardinal Archbishop. The marriage endured for several
years but no children were born thereof and the usual caustic remarks
were made by over-solicitous relatives. Finally, the girl broke the rela-
tionship and the case was brought simultaneously for annulment both in
the civil and ecclesiastical courts on the grounds of antecedent and per-
petual impotence on the part of the woman. The facts were these: the
woman in question had a severe case of psychic frigidity. Despite all
efforts on the part of the husband, physical consummation was impossible
because on the slightest approach to her genital organs, she experienced
pain and repulsion, despite the fact that she really loved her husband.
After many unsuccessful efforts, the help of a phychiatrist was sought and
therapy begun. However, other factors militated against a cure although
the psychiatrist felt that there was still hope for one. At one point,
in order to do all in her power to cooperate, the woman underwent an
operation to open the hymen but still to no avail. By this time the
situation had become so abrasive that she could tolerate it no longer.
The marriage broke up and the courts took over.

QUESTIONS:

1) Was this marriage null and void in Canon Law? Why?
2) What other canonical solution was possible?

3) Are there sufficient grounds for declaring the marriage nulil
in Civil Law? Why?

Certain impediments even in ecclesiastical law are regarded as in-
dispensable such as perpetual and antecedent impotence on the part of
either party and the existence of a prior valid marriage.’* These are
considered impossible of dispensation as are certain grades of blood-
relationship. All other impediments of Church law are capable of dispen-
sation given proper cause. The impediment of impotence is not as clearly

14Can. 1068.
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defined in the Civil Code as it is in Canon Law. Both agree that the
impotence must be antecedent to the marriage and perpetual. Subsequent
impotence or mere sterility does not invalidate the marriage contract.
As I see it, the Civil Code is silent on the point of relative or absolute
physical incapacity to marry and the entire psychological aspect of im-
potence. The case of the homosexual and the lesbian are situations that
have to be interpreted by court decision.

In the case just outlined above, the woman is suffering from a
severe case of psychic impotence. The long period of attempted con-
summation, the assistance of a psychiatrist, and even the intervention of
surgery did not alleviate her condition. It was certainly a condition that
would have required extraordinary means to resolve and even then it of-
fered no certain hope of a favorable solution. The impotence in quest-
ion existed prior to the marriage and was to all intents perpetual, cer-
tainly as regards this man, if not all men. The canonical grounds of
impotence were sustainable and would have been so declared. Actually,
this was also a marriage in which no consummation took place, so an
alternative solution was also possible, namely, that of a dissolution of a
sacramental but non-consummated marriage. This was, in fact, the so-
Iution invoked. But in the civil court, the marriage was declared null
and void on the grounds of prior and perpetual impotence. This was
the result of wise judicial interpretation of which instances there should
be more as the courts take into consideration the psychological aspects of
this impediment.

The Remaining Invalidating Impediments

The bond of an existing canonical marriage stands against all suc-
cessive marriages unless the first marriage was declared null or dis-
solved.!> Much the same concept is found in the Civil Code with regard
to an existing civil marriage except in the case where one spouse has
been absent and not heard from for seven years.'* The mere fact of
not having heard from the absent spouse for this period of time exculpates
the party contracting a second marriage from the crime of bigamy. For
all practical purposes, the second marriage is presumed valid unless
subsequently annulled. In canonical jurisprudence, certain presumpt-
ions are also used to determine whether or not the absent party is dead.
Mere absence in itself is not considered proof unless there are other
positive indications accompanying it which would point to death.

The canonical impediment of crime is wider in extent than the m-

15Can. 1069 (2).
16Art. 83 (2).
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pediment of the Civil Law. But this is also comprised in the canonical
impediment. Relationship by blood or consanguinity is counted differ?
ently in the two codes although in practical effect, they come to the
same thing. In counting the degrees of consanguinity, the Canon Law
follows the Germanic law!” while our Civil Code follows the system of
counting of the Roman law.!’®* The end effect is the same and the pro-
hibition extends equally to first cousins inclusively. Again the power
of dispensation often enters in to allow the Church marriage and usually
no one demurs when a civil license is somehow obtained. But this is a
real conflict of laws because the marriage is always civilly null and void,
although canonically valid,

Affinity is the relationship that arises through marriage. It is
not the relationship between the spouses themselves but between the man
and the blood relatives of the woman and vice-versa. Canonically, this af-
fects all the degrees of the direct line and in the collateral line up to
the second degree inclusively (the canonical second degree means first
cousins).’® The Civil Code does not use the term degree in this im-
pediment but simply names those affected, namely stepbrothers and
stepsisters, stepfathers and stepdaughters, and stepmothers and step-
sons.2® Both Canon Law and the Civil Code base this impediment on a
previous valid marriage.

With regard to legal relationship, that is, relationship arising from
adoption, the Canon Law simply canonizes the Civil Code.2? Whatever
the degree or extent of the Civil Code impediment, the very same is
adopted by the Canon Law. Hence this impediment will vary or be non-
existent depending on the Civil Law of each country.2?

Apart from these invalidating impediments held in common, Canon
Law has eight additional impediments not recognized by the Civil Code at
all. These are Disparity of Cult (marriage of a Catholic with a non—~
baptized persons), Sacred Orders, Solemn Religious Profession, Abduction,
Public Propriety and Spiritual Relationship. Time prevents our treat-
ing of them in detail here but they give the canonist a few more head-
aches today, especially with the present fall-out from priestly and reli-
gious life. Suffice it to say that all of them are dispensable and have
been dispensed with when circumstances so warranted.

‘The so-called impediment or prohibitive impediment of Canon Law

17Cans. 96 & 1076.
18Axt, 81 (1).
18Can. 1077 (1).
20Art, 81.

21Can. 1080.

22Can. 1059.
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may puzzle the civil jurist. It is an impediment in the sense that the
Catholic party to a marriage is forbidden by the law to enter a marriage
while under the impediment unless he obtains a dispensation. If, how-
ever, notwithstanding the existence of the impediment, the marriage is
contracted anyway, it will be held valid, although the party willingly
violating the law is considered culpable and would have to seek absolu-
tion from the moral fault.22 There are only two impediments of this
kind. The first concerns those who have taken vows of virginity or
chastity whether in religious life or merely privately.2¢ Such a vow pre-
cludes the use of marriage as long as it endures. Hence one who while
under vow would enter a marital relationship would be placing himself
in the circumstance where he would inevitably violate the vow. Hence
the need for a prior dispensation.

The other situation wherein a similar prohibition exists is what is
known as the Mixed Marriage, technically called in Canon Law, Mixed
Religion.?> There are actually two possible situations here. One concerns
the marriage between two baptized Christians, one a member of the
Roman Catholic communion and one a member of some Christian deno-
mination. The other situation is that of a proposed marriage between
a Roman Catholic and a non-baptized person, whether they be members
of a religious belief, such as Muslims and Jews, or not. The fact of non-
baptism suffices. Canon Law recognizes a difference in the two situations.
Hence, if a Catholic and a baptized Protestant were to marry according
to the Catholic form, even without a dispensation, that marriage would be
regarded as valid and sacramental and after physical consummation, in-
dissoluble by any power. On the other hand, a marriage between a Catholic
and a non-baptized person, even though celebrated according to the Ca-
tholic form and before the parish priest, ete., would still be invaild. In
this case the canonical dispensation is necessary for the valid celebration
of the marriage.

This may be the logical point on which to say a few words about
the so-called Mixed Marriage and its present status in Canon Law. The
Code of Canon Law is very much the product of the Council of Trent and
the First Vatican Council. The spectre of heresy and the acrimonious
atmosphere following the Protestant Reform and the subsequent wars
of religion in Europe created a situation of fear and mistrust between
Catholics and Protestants whose effects are still with us. Since mar-
riage was an institution wherein and where the non-Catholic spouse
could seriously influence the religion of the children, the impediment of

BCan. 1093.

34Can. 1058.
#Can. 1060.
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Mixed Religion was imposed as a defensive measure.

Canon 1060 makes it clear that at the time of the promulgation of
the Code of Canon Law, the Church frowned on such marriages, and
consequently preached against them and sought to make them as diffi-
cult as possible. In order to obtain a dispensation, both parties had to
sign promises to the effect that the Catholic party would be free to
practise the faith or his faith and that all children born of the marriage
would be baptized and educated as Catholics. Moreover, the celebration
of such a marriage could not take place in a church but had to be done
in the rectory with the least possible publicity. In this regard, the pro-
hibitions were almost penal in their intent.

In parts of the world where the Catholic population was in the mi-
nority or almost equally divided with the Protestant population, this
negative attitude caused much pain and bitterness. Two trends of the
latest council, Vatican II, moved to change the attitude of the Church.
One was the ecumenical movement with its growing awareness of the
need for unity among all Christians. The other was the clear evidence
that marriage itself as an institution was faced with unprecedented dif-
ficulties. The divorce rate has continued to rise and the number of
broken marriages even among Catholics was fast approaching the per-
centages of the rest of the population. Hence, the general strengthening
of the marriage bond was seen as a more important value than an em-
phasis on differences between Christians. Following Vatican II, a series
of papal documents have come out changing the pattern of Mixed
Marriages. Such marriages always entail greater risk because the
parties differ on certain fundamental religious viewpoints which can
become the source of quarrels and disputes. Moreover, the Church con-
siders that the Catholic party is to be concerned about transmitting his
faith to his children. The resulting new legislation, promulgated in 1970
and effective in October of that year, is a compromise. The impediments
still exist in the same degree as they are in the Code and require dis-
pensation but this is more readily granted. The non-Catholic party is
no longer obliged to sign any promises at all to bring up the children
in the Catholic faith as this may be contrary to his own conscience. Ins-
tead he is simply informed of the obligation of the Catholic party. As
long as the latter agrees to do all that is possible to raise the children as
Catholics, the dispensation will be granted. Only one ceremony is to
be performed. If it takes place in the Catholic Church, then the minister
of the non-Catholic is to be invited and is to take part in the ceremony.
If the circumstances demand it, the bishop may permit the marriage to
take place in the Church of the non-Catholic. In this case, the ritual of
that denomination is followed with the Catholic pastor taking part
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therein. This is a decided breakthrough in the heretofore universal
obligation of marrying according to the Catholic form. Thus, what
the new legislation seeks to emphasize is the seriousness and sanctity of
the marriage bond itself and the right of the non-Catholic party not to
promise something that is contrary to his own conscience. All the dif-
ficulties have not disappeared and among Catholic circles, especially in
Europe, many would like to see the impediment removed altogether. But
with or without the impediment, one fact must not be lost sight of.
When two parties to a contemplated marriage are of different religious
beliefs and when these are held tenaciously and affect their entire lives,
then a potential element of conflict enters the marriage and this has
to be faced beforehand and its implications spelled out. Otherwise the
marriage itself will be endangered. Of this the parties should be warned.

CASE V
Legal Separation

Consuelo and Ricardo, both Catholics and married in the Catholic
Church in accordance with canon and civil law, have lived together for
fifteen years and now have five children. Consuelo, noticing the lack
of attention she was receiving from her husband, suddenly discovered
that he was supporting another woman, visiting her almost every day
although he always came home at night and slept in the house. Ricardo is
a good father to his children but cold and neglectful of his wife. When
confronted with the fact of his infidelity, he denied it. Finally, in
exasperafion after a long argument, he admitted it but would not promise
to amend or to give up the other woman. With this Consuelo decided to
leave him, took all the children, and went to her own family in the pro-

vince.

QUESTIONS:

1) Is Consuelo justified in instituting this separation unilaterally
according to Canon Law?

2) Does she have any remedy in Civil Law? Does she have grounds
for legal separation?

Neither the Civil Code of the Philippines nor the Canon Law allow
for an absolute divorce with the permission to remarry. Consequently,
the only remedy to an intolerable marital situation is legal separation,
namely, a judicial right to separation from bed and board and to have an
equitable share of the conjugal property. Canon Law in Canon 1129 gives
either party the equal right to terminate the common life, even perma-
nently, and without any judicial intervention, by reason of adultery on
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the part of the other, unless this was consented to, or was caused by or
expressly condoned by the first party, or he himself was guilty of the
same c¢rime.

There is tacit condonation, if after knowledge of the adultery, the
innocent party accepts the other with conjugal affection; this is pre-
sumed to have occurred if within six months the injured party neither
expels nor deserts the adulterer nor brings a legal accusation against
him.2¢  Moreover, the innocent party who has departed, is never bound
to accept the adulterous partner again, even though neither can enter
another valid marriage.2?

For all other causes of separation, the local bishop is the judge unless
to delay the separation would place the innocent party in danger.?8 These
reasons are: loss of faith and adherence to another faith if both were
originally Catholics; danger to the faith of the Children; a criminal life;
threat of spiritual or bodily danger; excessive cruelty; and the like.

In the case of Consuelo and Ricardo, Canon Law gives Consuelo every
right to initiate a perpetual separation from bed and board. It does
not demand that she do so. She may continue to condone her husband’s
action for the sake of the children. But she has no obligation to accord
him any right to intercourse and even without the intervention of eccle-
siastical authorities, she may initiate physical separation as in fact she
did. In Civil Law, such a right to separate would have to be preceded
by a formal litigation wherein the fact of the husband’s concubinage
would have to be established, This is not always easy and often leaves
the injured spouse without the means of adequately protecting her na-
tural right to equality of treatment. There is a certain pharisaism in a
law which punishes female infidelity so severely and yet allows for so
much male irresponsibility. No doubt women’s liberation will soon
agitate for changes in this respect. '

'From this brief summary, it is evident that the Canon Law acknow-
ledges the radical equality of the spouses in the marriage relationship.
The innocent party, be it the man or the woman, can, even of his or her
own accord, initiate a permanent separation for one proven act of infi-
delity. In so stating, the Canon Law recognizes the equal dignity of both
persons in the marjtal relationship and, in this most fundamental of
human commitments, rejects any semblance or inequality. In this the
Canon Law is more in conformity with the basic rights inherent in the
human person than is the Civil Code which makes the cause of legal

26Can. 1129 (2). '

27Can. 1130.
28Can. 1181.
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separation adultery on the part of the woman and concubinage on the
part of the man.2®

With regard to process law, the ecclesiastical courts place no statute
of limitations to actions for nullity. Nor does a decision ever become res
judicata. New evidence, if discovered, can always reopen the case upon
appeal. Nevertheless it must be admitted that the lack of trained per-
sonnel, the insistence on mandatory appeals, and the uneven interpreta-
tion of the various grounds for annulment often make the process an
arduous one, so that today, in view of the theological developments
following Vatican II, many canon lawyers are asking for the complete
abolition of the judicial process and a resort to more pastoral measures
with regard to those in broken or second marriages, A few words,
therefore, must be added regarding the change in the theological and
canonical outlook on marriage which has come about as a result of the
last Vatican Counecil.

New Perspectives

At the outset it was stressed that the canonical provisions for mar-
riage followed upon the theology of marriage as delineated in traditional
Catholic doctrire. This theology derived in large part from the Augus-
tinian outlook which was often anti-flesh and somewhat gnostic, and
justified marital relations only by the fact that this was necessary to
preserve the human race. Hence, progeny and not the personal develop-
ment of the two people concerned became the justifying cause for mar-
riage. Reflecting this theology, the Code of Canon Law speaks of the
primary purpose of marriage as being the generation and education
of offspring and its secondary purposes being mutual aid and a remedy
for concupiscence;3° a legitimate channel, in other words, to restrict the
otherwise vagarious sexual urge.

For the first time in its history, the Catholic Church in Vatican II
sought for a new and more profound theology of marriage. In effect,
it avoided the scholastic terminology of primary and secondary ends.
Instead it considered marriage in the full context of human development.
Thus, married love is treated extensively as the most important basis of
marriage. It is the giving to one another of husband and wife as a free
gift which establishes their unity and promotes the well-being of others.
In this the Council attempted to come to grips with the positive aspects
of marriage in the light of revelationr and in view of the highly developed
personalistic philosophy which has marked recent secular thinking. The

2Art. 97 (a).
30Can. 1013.
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result has been an impetus to re-study almost every aspect of Christian
marriage. Undue attention to the problem of contraception has obs-
cured the advances made by the Council in the positive theology of
marriage. The conciliar emphasis on the dignity of persons and their
right to justice has also focused attention on the need of reappraising
the entire approach to the question of the dissolution of marriage, annul-
ment procedures, and the readmission to the sacraments of Catholics who
have entered into second marriages while the prior bond still endured.
The New Testament transmits to us both the basic teaching of Jesus
on the subject of marital commitment and the Pauline solution to certain
practical problems that arose very early in the history of the Christian
community. Today, Canon Law is a humap effort to provide norms
which will maintain the ideal for those Christians who for one reason
or another have been unable to enter a viable sacramental marriage.
It is with the balancing of these two values that the future of marital
law is concerned.



