THE RIGHT OF FREE SPEECH AND ASSEMBLY:
RE NAVARRO V. VILLEGAS

Presbitero J. Velasco, Jr.*

The year 1970 has been frequented with small “revolutionary”
activities in the form of demonstrations, boycotts, effigyburning,
marches and picketing which did not escape the more discerning
eyes of the public. However, hardly do others realize the importancc
and effects of the measures taken. Some may even scorn the seeming-
ly active student leaders who, as others may put it, would just want

to “hog the limelight of the front pages or the flattering cameras
of the telev1slon.”

To any student of law, however, it is very important to analyze
the interplay of the forces that are always present in demonstra-
tions and rallies. On one side are the constitutionally protected
rights of free speech, assembly and petition. On the other is the
power of the government to limit or prohibit the exercise of such
rights in the interest of public safety and welfare. Since the exer-
cise of such rights usually involve the use of streets and other pub-
lic places, it is evident that conflict between liberty and license will
always arise. Such is what happened when the request of the Move-
ment for a Democratic Philippines for a permit to stage a rally at
Plaza Miranda was denied by the Mayor of Manila last February
24, 1970. The refusal resulted into a petition for mandamus which
was resolved by the Supreme Court in favor of respondent mayor
in the case of Navarro v. Vzllegas 1 ’

In this article, we will study the nature and limitations of the
freedom to assemble and petition the government for redress of
grievances, the validity of municipal ordinances requiring a permit
for the use of public places and the standards applied by the courts
in order to justify the restrictions imposed upon the rights of as-
sembly and petition. We will dissect and analyze the Nawvarro v.
Villegas case in the hght of decisions and prmclples obtammg here
and abroad. :

NATURE' OF THE RIGHTS OF ASSEMBLY AND
PETITION =

Article III, section 1, (8) of the Philipping Constitution provid-
es that “no law shall be passed abridging the freedom of speech, or
of the press, or the rights of the people peaceably to assembly and
petxtmn the government for redress of gnevances

* Member, Student Edltonal Board Phxhpplne Law Journal. .
1 G.R. No. 31687, February 15, 1970, 31 scra 730 (1970).
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The right of assembly means the right of the citizens to meet
peaceably for consultation and to discuss public issues. The right of
petition means that persons can apply, without fear of penalty, to
any branch or office of the government for redress of grievances.
The persons assembling and petitioning must assume responsibilily
of charges }nade.’ _

It has been costumary - from time immemorial, in all free
countries and in most civilized countries, for people who are as-
sembled for common purposes to parade together by day or reasona-
ble hours at night, with banners and other paraphernalia, and with
music of various kinds. These processions for political, religious
and social demonstrations are resorted to for the express purpose
of keeping unity of feeling and enthusiasm and frequently to prod-
uce some effect on the public mind by the spectacle of union of mem-
bers. They are a natural product and exponent of common aims and
valuable factors in furthering them.?

The right of assembly existed even before the adoption of the
Congtitution. The right is derived from those laws whose authority
is .acknowledged by civilized men throughout the world. It is found
where -civilization exists. The right was not granted to the people
by the Constitution.t .

The right of the people to so assemble for the purpose of peti-
tioning Congress for redress of grievances or for anything else con-
nected with the powers and duties of the government is an attribute
of national citizenship® and thus a right and privilege secured to
the citizens of our country by the Constitution. It was not by acci-
dent or co-incidence that the rights to freedom of speech and press
were coupled in a single guaranty with the rights of the people
peaceably to assemble and petition for redress of grievances, all
these being, though not identical, inseparable.®! The freedom of as-
sembly is cognate to those of free speech and free press and is equal-
ly- fundamental. These rights complement each other.” It is even
said that the right of assembly and petition is rather the origin than
a derivation of freedom of speech and of the press.

The"CQnstitﬁtion does not confer the right of assembly but

2 U.S. v. Bustos, 87 Phil. 781 (1918).

3 Primicias v. Fugoso, 80 Phil. 75 (1948).

"4 U.8. v. ‘Cruikshank, 92 U.S. 542, 23 L. Ed. 588 (1875).

& Maxwell v. Dow, 176 U.S. 681, 20 S. Ct. 448, 494, 44 L. Ed. 597 (1899)

‘¢ Thomas v. Collins, 828 U. S. 516, 65 S. Ct. 3561, 89 L. Ed. 430 (1944).
7 Powell v. Alabama, 287 U.S. 45, 53 S. Ct. 55, 84 A.L.R. 527, 77 L. Ed.

188 (19382).
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guarantees its free exercise8 It is an important attribute of civili-
zation and a necessary consequence of republican institutions. The
very idea of a government republican in form implies a right on
the part of its citizens to meet peaceably for consultation in respect
of public affairs and to petition for redress of grievances.? It is
one of the fundamental principles in a republican form of govern-
ment that the people have the right to discuss their government
without fear of being called to account in the courts for their expres-
sions of opinion.’® When citizens of a state become convinced that
the administration of the affairs of their government is not carried
on in accordance with the law or is not conducted for the best inte-
rest of all concerned, they have not only a right but it is their duty
to present the cause of their grievances to the public and the free
press of the state usually affords the best avenue for that purpose.n

Freedom of assembly is an essential element of the democratic
system. At the root of this case lies the question of the value in our
lives of the citizen’s right to meet face to face with others for the
discussion of their ideas and problems-religious, political, economic
or social. Public debate and discussion take many forms including
the spoken and the printed word, the radio and the screen. But
assemblies face to face perform a function of vital significance in
our democratic system and are no less important at the present time
for the education of the public and the formation of opinion than
they have been in our past history. The right of assembly lies at
the foundation of our system of government. The cornerstone of
that system is that government — all government, whether federal,
state or local — shall be based on the consent of the governed. But
the consent of the governed implies not only that the consent ghail
‘be uncoerced but also that it shall be grounded on adequate informa-
tion and discussion. Otherwise, the consent would be illusory and a
sham.1?

Since the freedom of assembly lies at the foundation of a free
wrciety, the guaranty must therefore be given the most liberal and
comprehensive construction, although it must be enjoyed in a pea-
ceable and law-abiding manner.” The spirit of our free institutions
allow the broadest scope and widest latitude to this constitutional

guaranty.i4

8 Spriggs v. Clark, 45 Wyo. 62, 14 P. 2d 667 (1932).

9 U.S. v. Cruikshank, suprae, note 4.

10 Chicago v. Tribune Co., 307 Il 595, 139, N.E. 86 (1923).

11 U. S. v. Perfecto, 43 Phil. 68 (1922).
12 CuaFeE, FREE SPEECH IN THE UNITED STATES, 414 (1964). v

18 Lajr v. State of Oklahoma, 316 P. 2d 225, 71 A.LR. 24 856 {1957) .
14 Gonzales v. Commission on Elections, G.R. No, 27833, April 18, 1969, 27

SCRA 835 (1969).
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;

Peaceable asserhbly for lawful discussion cannot be made a
crime. Those who insist and assist in the holding of meetings for
peaceable political action cannot be branded as criminals on that
score, The question, if the rights of free specch and peaceable assem-
bly are to be preserved, is not as to the auspices under which the
meeting is held but as to its purpose; not as to the relations of the
speakers but whether their utterances transcend the bounds of the
freedom of speech which the Constitution protects.’s

- The right of assembly cannot be lawfully infringed by individ-
uals, even momentarily anymore than by the state itself. The consti-
tutional right to petition those invested with the powers of the gov-
ernment, being conferred to work out the public welfare rather thawn
to secure private ends, can be neither denied by others nor surrender-
ed by the citizen himself and accordingly, a corporation by-law which
punishes with expulsion involving forfeiture of property rights an
exercise of the right to assemble and petition, is void.!

LIMITATIONS

_ The right to assemble freely and the right of petition are not
unlimited rights. These rights are subject to reasonable regulations
to preserve and protect the general welfare. - The right of assembly
and-petition are no more sacrzd than the right of free speech 2nd as
there may be an abuse of the latter right, so may there be an abuse
of the right of assembly and petition.!” But the legislative interven-
tion can- find constitutional justification only by dealing with the
abuse as the right itself must not be curtailed. The greater the im-
portance of safeguarding the community from the incitements to
the overthrow of our institutions by force and violence, the more
imperative is the need to preserve inviolable the constitutional right
of free assembly in order to maintain the opportunity for free poli-
tical discussion, to the end that the government may be responsive.
to the will of the people and that changes if desired, may be obtained.
by peaceful means. Therein lies the very foundation of constitu-
tional government.i® -

The power of the state to abridge freedom of assembly is the
exception rather than the rule. It must find justification in a reasr-
nable apprehension of danger to organized government; the limita-
tion upon individual liberty must have appropriate relation to the
safety of the State.1¥ Only the gravest abuses, endangering paramount

15 De Jonge v. Oregon, 299 U.S. 353, 67 S. Ct. 255, 81 L. Ed. 278 (1936).
- 16 Spayd v. Ringing Rock Lodge No. 665, 270 Pa. 67, 113 A. 70 (1921).

17 Re Stolen, 193 Wis. 602, 214 N. W. 379 (1927).

19 Herndon v. Lowry, 301 U.S. 242, 67 S. Ct. 732, 81 L. Ed. 1066 (1937).
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public interests, give occasion for permissible limitation. It is there-
fore in our tradition to allow the widest room for discussion, the
narrowest range for its restrictions, particularly when the rights
of free speech is exercised in conjunction with peaceful assembly 20

' It is a well-settled prmclple growing out of the nature of well-
ordered civil societies that the exercise of these rights is not absolutz
for it may be so regulated that it shall not be injurious to the equal
enjoyment of others having rights in the community or society. The
power to regulate the exercise of the freedom of assembly and peti-
tion and other constitutional rights is termed the sovereign ‘“police
power” which is the power to prescribe regulations to promote the
health, morais, peace, education, good order or safcty ana goneral
welfara of the people.

Thus, although the exercise of the right of assembly and peti-
tion is guaranteed by the Constitution, an uniawful assemb.y is pu-
nishable under our laws. In order to constitute the offense of un-
lawful assembly, it must appear that there is a common intent of
the persons assembled to attain a purpose, whether lawful or un-
lawful, by the commission of such acts of intimidation or disorder
.as are likely to produce danger to the tranquility and peace of the
neighborhood and have a natural tendency to inspire rationai, firm
and courageous persons in the neighborhood with well grounded
fear of serious breaches of peace.?2 The esseniial elements of unlaw-
ful assembly are: 1) three or more persons must be assembled; L)
they must be assembled to do an unlawful act or being assembsed
shall attempt to do a lawful act in a violent, unlawful and tumultuous
manner to the terror and disturbance of others; 3) the three or more
persons must have a common purpose and act in concert to do the
act complained of; 4) the intent or purpose necessary to render an
assembly an unlawful assembly need not exist at the outset but may
be found either at or after the time of the assembly; 5) it is im-
material whether the object which the persons composing the as-
sembly have in view is lawful or unlawful if the intent is to effect
the object of the assembly in such a manner as to give firm and
courageous persons in . the neighborhood of such assembly, ground
to apprehend a breach of peace in the consequence of it.zs

Under the Revised Penal Code, the following are conmdered
"illegal assemblies: 1) _any meetmg attended by armed persons for

20 Thomas v. Collins, supra, note 6.
21 Primicias v. Fugoso, supra, note 3.
22 New Jersey v. Butterworth 104 N. J L 597 142 A, 57, 58 A. L R. 744

£1928).
28 Laijr v. State of Oklahoma, supra, note 13
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the purpose of committing any of the crimes punishable by the
Code and 2) any meeting in which the audience whether armed
or not is incited to the commission of the crime of treason, rebellion
or insurrection, sedition or assault upon a person in authority or his
agents. If a person present at the meeting carries an unlicensed
firearm, it shall be presumed that the purpose of such meeting, in-
sofar as he is concerned, is to commit acts punishable under the
Code and he shall be considered a leader or organizer of the meet-
ing2t In illegal assemblies, the purpose is to incite in a meeting
the commission of treason, rebellion, sedition or assault but the
actual inciting is not a necessary element, for otherwise, the act would
be punishable under inciting to sedition.

The intent with which persons assemble is the very essence of
the offense of unlawful assembly. Such intent can be determined
only by the language, acts, conduct and circumstances indicating
adoption of the unlawful conduct of another person to be established
either by direct proof or by circumstantial evidence. If by cir-
cumstantial evidence, the proof, in order to sustain a conviction,
must be be inconsistent with innocence and consistent only with guilt.
Each charge of unlawful assembly largely and necessarily depends
upon the object and character of the meeting and whether or not
the overt acts done by the participants therein pursuant to a common
understanding are of such a nature as to incite well-grounded fear
in persons of reasonable firmness and courage of a riot, rout, affray
or other breaches of peace.?®

It has been held that there may be an unlawful assembly even
though there was no specific intent in the minds of those who as-
sembled to act unlawfully, for unlawfulness may depend solely upon
the numbers involved and their demeanor, so that the illegal pur-
pose may have developed after the assembling.2¢ In the case of
People v. Most,2? the accused was convicted for unlawful assembly
for having delivered a speech at a meeting, glorifying the deeds of
ten executed anarchists, denouncing and threatening with death the
officers connected with the case of such persons and calling upon
his listeners to arm and resist the authorities. The Court held that
it was not decisive that only one man did the talking, since, if two
or more other people indicated agreement in some fashion, the re-
quisite of the crime is met. It did not believe it conclusive that the
acts threatened were to happen in the future. The purpose of the

24 Rev. PEN. CoDE, art. 148.

. 25 New Jersey v. Butterworth, supra, note 22.
26 People v. Kerrick, 86 Cal. App. 542, 261 P. 756 (1927).
27 128 N. Y. 108, 27 N. E. 870 (1891).




1979) THE RIGHT OF FREE SPEECH AND ASSEMBLY 507

statute is to protect the public peace and such incendiary speechea as
that of Most are not less dangerous merely because it is said that the
time is not ripe for action as no one can foresee the consequences of
such language. '

There is however an authority to the view that a meeting cannot
be prohibited merely because changes which are shocking or highly
unpopular may be advocated.2® Any group of people may demon-
strate within the protection of the right of assembly and peti-
tion for redress of grievances provided there is no violence or intent
to commit acts of violence or breaches of peace, even though the
object of the demonstration is to protest publicly against the ac-
tion taken by government officials and employezs.??

In Floes v. Denver,® he state court held that the picket thrown
around the governor’s mansion is legal as no profane or offensive
language was used. The court ecould not find justification for a con-
viction for the offense of “disturbing the peace of others” as the
assembly was not attendaut with assaults, fighting or violence or
tumultous. or offensive conduct. The right of the community to
peace and quiet must be balanced against the constitutional right to
appeal to the authorities for a redress of grievances. It would seem
that what the public endures for the sake of sports, it should be able
to dure in the assertion of fundamental rights. That is part of the
nrice of freedoms. '

In U.S. v. Apurado? some 500 residents, wholly unarmed ex-
cept for a few who carried canes, crowded into the chamber of the
municipal council and demanded from the council the removal of
the municipal treasurer, the secretary and the chief of police because
they believed that they should not be permitted to hold office in the
municipality on account of their outspoken allegiance to one of the
religious factions into which the town was at that time divided. The
council acceded to their wishes and drew up a formal document set-
ting out the reason for its action. The Supreme Court in reversing
the conviction of the accused said: “It is rather to be expected that
more or less, disorder will mark the public assembly of the people
to protest against grievances whether real or imaginary because
on such occasions, feeling is always wrought to a high pitch of ex-
citement and the greater the grievance, the more intense the
feelmg, the less perfect, as a rule, will be the disciplinary control of

28 Americar League of the Friends of Germany of Hudson Country v. East-
mead, 116 N. J. E. 487, 174 A. 166 (1934)

29 New Jersey v. Butterworth, supra, note 22.

80 122 Colo. 71, 220 P. 2d 373 (1950).

81 7 Phil. 422 (1907).
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the leaders over their responsible followers. But if the prosecution
be permitted to seize upon every instance of such disorderly conduct
by individual members of a crowd as an excuse to characterize tha
assembly as a seditious and tumultous uprising against the authori-
ties, then the right to assemble would become a delusion and a snare
and the attempt to exercise .it on the most righteous sccasion and
in the most peaceable manner would expose all those who took part
therein to the severest and most unmerited punishment, if the pur-
pose which they sought to attain did not happen to be pleasing to the
prosecuting authorities. If instances of disorderly conduct occur
on such occasions, the guilty individuals should be sought out and
punshed therefore, but the utmost discretion must be exercised in
. drawing the line between disorderly and scditious conduct and bet-
ween an cssentially peaceful assembly and a tumultous uprising.”

VALIDITY OF ORDINANCES REGULATING THE USE OF
PUBLIC PLACES

In studying the problems attendant to demonstrations and ral-
‘lies, there are two types of ordinances worthy of consideration. One
‘type forbids the obstruction of the streets and the other raquiring a
permit from some public official or governmental body before a
proposed assembly may be had.

No one can doubt that an ordinance which has for its purpose
to keep street traffic free from obstruction is valid and constitu-
tional.3? In Commonwealh v. Surridge, 23 1t was held that althouga the
right of peaceful assembly is secured by the constitution and an in-
dubitable and important right scrupulously protected by thc judi--
ciary, it cannot be exercised when in conflict with the enjoyment of
other well recognized rights of individuals or the public. The ease-
ment of passage for the public acquired by the layout of a highway
includes reasonable means of transportation for persons and com-
modities and of transmission of intelligence. Whatever interferes
with the exercise of this easement is a nuisance, even though no
inconvenience or delay to public travel actually takes place. The court
held it immaterial that the defendant had a permit, since it was
beyond - the ordinance-making power of the city to grant a permit
which auhorized obstruction of a public way.

In Commonwealth v. Hessler,3¢ it was held:

“Municipal authorities, 8s trustees for the public have the duty

82 265 Mass. 425, 164 N.E. 480 (1929): :
" Id .
34 141 Pa. S. 421, 16 A. 2d 486 (1940).
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to keep their communities’ streets, open and available for movement
of people and property, the primary purpose to which the streets
are dedicated. So long as the legislature to this end, does not ab-
ridge the constitutional liberty of one rightfully upon the street to im-
part irformation through speech or distribution of literature, it may
lawfully regulate the conduct of those using the street. For exam-
ple, a person could not exercise his liberty by taking his stand in the
middle of a crowded street, contrary to traffic regulations to maintain
his position to the stoppage of all traffic; a group of distributors
could not insist upon a constitutioral right to form a cordon across the
street and to allow no pedestrian to pass who did not accept a
tendered leaflet; nor does the guaranty of freedom of speech or of the
press deprive a municipality of the power to enact regulations against
throwing literature broadcast ir the streets. Prohibition of such conduct
would not abridge the constitutional liberty since such activity bears no
necessary relationship to the freedom to speak, print or distribute
information or opinion.”

In Commonwealth v. Davis,3s Justice Holmes speaking for the
state court said: '

“As representative of the public, the legislature may and does
exercise control over the use which the public may make of such
plapne oand it mav snd does delegate more nv lees of such control to the
city or town immediately concerned. For the legislature absolutely
or conditionally to forbid public speaking in a highway or public park,
is no more an infringement of the rights of a member of the public
than for the owner of a private house to forbid it ir his house. Where
no provrietary rights interfere, the legislatnre mav end the richt of
the public to enter upon the public place by putting an end to the
dedication to public uses. So it may take the less step of limiting
the public use to certain purposes.”

In the case of Cox v. New Hampshire?s the Court upheld
the conviction of several members of Jehovah’s Witnesses for wa.-
king close together through the business district of Manchester in
. an “information march”, each carrying a sign reading “Religion 18
2 Snare and A Racket”. The Court justifying the conviction held:

“Civil liberties, as guaranteed by the Constitution, imply the exis-
terce of an organized society, maintaining public order without which
liberty itself would be lost in the ~vcesses of unrestrained abuses. The
authority of a municipality to impose regulations in order to assure
the safety and convenience of the people in the use of public high-
ways has never been regarded as inconsistent with ecivil liberties but
rather as one of the means of safeguarding the good order upon
which they ultimately depend. The control of travel on the
streets of cities is the most familiar illustration of this recognition of
cocisl need. Where a restriction of the nse of hizhwavs in that re-
lation is designed to promote the public converience in the in-

85 167 U.S. 43, 17 S. Ct. 731, 42 L. Ed. 71 (1897).

36 312 U.S. 569, 61 S. Ct. 762, 85 L. Fd. 1049, 133 A.L.R. 1396 (1941) .
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terest of all, it cannot be disregarded by the attempted exercise of
some civil right which in other circumstances would be entitled to pro-
tection. One would not be justified in ignoring the familiar red traffic
light because he thought it his religious duty to disobey the municipal
command or sought by that means to direct public attention to an an-
nouncement of his opinions. As regulation of the use of the streets
for parades or processions is a traditional exercise of control by local
government, the question in a particular case is whether that control is
exerted so as not to dery or unwarrantedly abridge the right of assem-
bly and the opportunities for the examination of thought and the dis-
cussion of public questions immemorially associated with resort to pub-
lic places.”

From the above-mentioned case, there can be no doubt that ma-
king a speech in a street is not a nuisance per se, for any such ruie
8 “scarcely suited to the genuis of our people or to the character
of their institutions and would lead to repression of many usagea
of the people now tolerated as harmless, if not necessary.”® Similar-
ly an ordinance forbidding all processions and parades on the streets
calculated to attract a crowd is unreasonable since a crowd of people
is one of the most ordinary incidents of everyday life in any city of
considerable size in this country. The use of its streets contem-
plates, not quietude and repose, but noise, bustle and confusion, in-
cident to the transaction of the lawful business of the people and
their lawful and harmless amusements and recreations, pleasures
and devotions.® 'An abridgement of the rights of the people is
present when street. parades are prohibited since it represses as-
sociated effort and action. It discourages unity of feeling and
expression on great public questions, economie, religious and politi-

‘cal. It practically destroys these great public demonstrations that
are the most natural product of common aims and kindred pur-
poses. 39

"The other type of ordinance which has been used to regulate
street meetings and parades is that which requires a permit before
a group of persons can go on with a demonstration. The propriety
of an ordmance which requires a prior permit is justified on the
ground that although the use of the streets and public places has from
ancient time been a part of the privilege of a citizen to use the streets
and parks for communicating his views on national questions, it must
be regulated in the interest of all. The use of public places is not
absolute but relative and must be exercised in subordination to the

87 Fairbanks v. Kerr, 70 Pa. 86, 10 Am. Rep. 664 (1872).

38- FELMANN, THE CONSTITUTIONAL RIGHT OF ASSOCIATION 21 (1963) citing
Anderson v. City of Wellington, 40 Kan. (73, 19 P. 719 (1888) and In re Grib-
ben, 5 Okla. 379, (47 P, 1074) (1897).

89 Anderson v. City of Wellington, supra, note 38 at 178, 19 P. at 722.
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general comfort and convenience and in consonance with peace
and good order.4

The validity of ordinances requiring a permit before one can
demonstrate in public places depend upon the nature and scope of
diseration which the ordinance vests in the licensing authority. In
the case of Massachusetts v. Davis,91 the state court sustained the
conviction of a man who made a public address on the Boston Com-
mon without a permit from the mayor, contrary to a local ordinance.
Justice Holmes of the ownership of the State of public streets and
The Supreme Court of the United States accepted the concept of
barks such that the restrictions on the rights of a person to speak
in such places is justified. In affirming the decision of tha state
court, the Supreme Court could see nothing wrong with the fact that
under Massachusetts law, there is no right to use the Commeon except
in such manner and subject to such regulations as the legislative
body may prescribe. It declared that the constitutional protection
to the rights of assembly and petition did not destroy the power of
the states to enact police regulations as to subjects within their con- -
trol.

Following the holding in the Dawis case, several ordinances
which gave government officials an undefined discretion to grant
or deny requests for permits were upheld by some state courts on
the theory that if the official acted fairly or arbitrarily, such ac-
tion could be corrected by the courts. The state courts did not fina
it necessary for the ordinances to provide the standards to guide
the officials in its implementation considering that it is presumed
that their discretion in such matters will be exercised in a fair and
impartial manner.4

The Philippine Supreme Court in the case ‘of Primicias v. Fugo-
" 80" seems to follow this view. It held that although the ordinance
does not provide the gauge for its application, an official is not re-
garded as having a limitless discretion in approving or denying a
request for a permit to stage a rally. There, the representative
of the Coalesced Minority Parties addressed to the respondent a
petition asking permission to hold a public meeting at Plaza Miran-
da for the purpose of petitioning the government for redress of grie-
vances. The request was granted the same day but was revokea
a day before the scheduled meeting, the reason being that the pro-

40 Hague v. C.I1.0,, 307 U.S. 496, 59 S. Ct. 954, 83 L. [Ed. 1423 (1939).

41 Supra, note 35.
42 Duquesne v. Fincke, 269 Pa. 112, 112 A, 130 (1920); People ex rel Doyle

v. Atwell, 232 N.Y. 96, 133 N.E. 364, 25 A.L.R. 107 (1921).
43 Supra, note 3.
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posed meeting would be an “indignation rally” to which all the
supposed electoral frauds alleged to have been perpetuated in many
parts of the country would be bared before the people. The res-
pondent believed that the passions of the people in the recently con-
cluded election were still high and the public peace and order in
Manila would be undermined by the proposed rally. Another re-
quest was futile. The ordinance involved provides:4

“the streets and public places of the city shall be kept free and clear
for the use of the public and the sidewalks and cressings for the
pedestrians and the same shall orly be used or occupied for other pur-
poses as provided by ordinance or regulation x x x, Provided, That
the holding of any parade or procession in any streets or public places
is prohibited unless a permit therefore is first secured from the Mayor,
who, shall, on every occasior, determine or specify the streets or pub-
lic places for the formation, route or dismissal of such parade or pro-
cession; and Provided finally, that all applications to hold a parade or
procession shall be submitted to the Mayor not less than 24 hours
prior to the holding of such parade or procession.”

Although there is no express and specific provision of the Revised
Ordinances of the City of Manila regulating the holding of publi:
meetings at any street or public place, this section was applied by
analogy to meetings and assembly in such places.

The Supreme Court in granting the petition for mandamus
said: :

“This provision is susceptible of two construction, ore is that the
Mayor is vested with unregulated discretion to grant or refuse to
grant permit for the holding of a lawful assembly or meeting, parade
or procession in the streets and other public places of the City of Mani-
la; and the other is that the applicant has the right to a permit which
shall be granted by the Mayor subject only to the latter’s reasonable
discretion to determine or specify the streets or public places to be
used for the purpose, with a view of preventing confusion by overlap-
ping to secure convenient use of the streets and public places by others
and to provide adequate and proper policing to minimize the risk of
disorder.

The first corstruction with regard the said provision as a grant of
unregulated and unlimited power to grant or refuse a permit for the
use of the streets and other public places for processions, parades or
meetings, would make the ordinance null and void as amounting to an.
abridgment of the freedom of expressior and the right of assembly and
petition. Under our democratic system of government, no such unli--
mited power maybe validly granted to any officer of the government
except perhaps in cases of national emergency. The secord construc-
tion should therefore be adopted that is, to construe the provisions
of the said ordinance to mean that it does not confer upon the Mayor:

4 MANILA REvV. ORDINANCES, CHAP. 118, sec. 1119.
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the power to refuse to grant the permit but only the discretion in
issuing the permit, to determire or specify the streets or public places

where the parade or procession may pass or the meeting may be
held.” :

The High Court, therefore, refused to invalidate an ordinance
which is unconstitutional on its face by supplying the standards in
order to give the legislation an operation within the constitutional
limits.

On the other hand, a different view was expressed in the case
of Hague v. C.1.0.* where the United States Supreme Court hela
that a statute or ordinance which vests discretionary authors-
ty in some public officials or governmental body to grant or withhold
permits is unconstitutional on its face. - The evidence shows that
Mayor Hague has adopted and enforced a deliberate policy of for.
bidding the respondent and their associates from communicating
‘their views respecting the National Labor Relations Act to the citi-
zens of Jersey City by holding meetings and assemblies in the opex
-air and at public places. Previous to the futile requests of the CIC,
petitioner had made use of every possible administrative device to
prevent meetings from being held by any speakers except those he
approved. The owner of public halls were deterred from renting

‘them and permits for distribution of handbills were refused.

Tile Mayor acted under a city ordinance forbidding any
Ppublic assembly to take place in or upon the streets, parks or pubhc
buildings of Jersey City unless a permit had been obtained three
.days ahead from the Director of Public Safety. The most important
«clause follows:

“The Director of Public Safety is hereby authorized to refuse to
issue said permit, when after investigation of all the facts and circu-
mstarces pertinent to this application, he believes it to be proper to
refuse the issuance thereof; Provided, however, that said permit shall
only be refused for the purpose of preventing riots, disturbances or
disorderly assemblage.”

An important contention of the Mayor of Jersey City was that
.a city’s ownership of streets and parks is as absolute as a man’s
ownership of his home and that they consequently had the power to
.keep out anybody as they pleased or close the streets and parks to
meetings entirely. . This argument is based on the decision unani-
mously upheld by the United States Supreme Court in Common-
-wealth v. Davis in 1897.

45 Supra, note 40
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The answer to this argument was supplied by the Bill of Righta
Committee of the American Bar Association which was allowed as
friend of the court:

“We desire to stress the importance of open-air meetings as =
means for public discussion and education. Outdoor public assem-
blies have a special function in the field of free cxpression that is ful-
filled by ro other medium. It is true that the press continues as
a major vehicle of public discussion and that the new medium of the ra-
dio occupies a large part of the field. Yet it is also true that the
open-air meetings still fill a major role and is indispensable in giving
free public debate its traditional scope.

The outdoor meeting is especially well adapted to the promotion
of unpopular causes, since such causes are likely to command little
financial support and therefore irust often be promoted by persons
whe do rot have financial means to hire a hall or purchase time on
the radio. . . :

The informal character of the outdoor meeting is often of advant-
age in developing questions and ancwers — one of the best ways of
forming public opinion. For this and the other reasons just mern-
tioned, it may fairly be said that the outdoor meeting is the most
‘democratic form of expression.

This importance of streets and narks for public assembly under-
mines the assumption of Justice Ho'mes that a city owns its parks
in the same sense and with the same rights as a private owner
owns his real estate, with the right to exclude or admit aryone he
pleacses.

The parks are held for the public. A man’s house is primarily
for “Wimeelf and his family and if “e choores to admit strangers, that
is his incidental right. But the primary purpose of the park is to
provide generally for the use and recreation of the people. An essen-
tial difference between a city ard the private owner is that the lat-
ter can admit some outsiders and exclude others on any whimsical
basis he wishes. But surely a city has no such right in respect of the
parks. A CITY MAY REGULATE REASONABLY IN THIS
RESPECT BUT MAY NOT ARBITRARILY DISCRIMINATE. This
does not mean that the city is unahble to make any choices. Thus it
can keep adults out of children’s playgrounds. But it carnot keep
out red-headed children while admitting youthful blondes and brunet-
tes, nor can it limit the park benches to members of one political

party.

Accordirgly, though it is doubtless true that a city can regulate its
property in order to serve its public purpose, there is, we submit, a cons-
titutional difference hetween reasonable regulation and arbitrary ex-
clusion. In short, the right of a city in respect of its park resembles
other governmental rights ir that it must be administered for the be-
nefit of the public and not in an arbitrary manner. There are many
different kinds of public benefits to be derived from parks and one
of the most importart is the constitutional right of assembly there-
in. The parks are held by the city subject to this right. It can be regu-
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lated in a reasonable manner; it must not ke denied.”

Justice Roberts said that the Boston Common case did not ap-
ply: ‘“Wherever the title of streets and parks may rest, they have
immemorially been held in trust for the use of the public and, time
out of mind, have been used for purposes of assembly, communica-
ting thoughts between citizens and discussing public questions. Sucna
use of the streets and public places has, from ancient times, been a
part of the privileges, immunities, rights and liberties of citizens.
The privilege of a citizen to use the streets and parks for commun.-
cation of views on national questions may be regulated in the inte-
rest of all; it is not absolute bui rslative and must be exercised in
subordination to the general comfort and convenience and in con-
sonance with peace and good order, but it must not, in the guise
of regulation, be abridged or denied.” .

Another contention of the Jersey officials was that if the pro-
posed meetings were held, disturbances were likely to follow because
the meetings would be attacked by opponents. The officials offered
as evidence, protests against such meetings which had been receives
from the Chamber of Commerce, two organizations of veterans and
the Ladies of the Grand Army of the Republic. At least one threat
of violence was voiced against the CIO and its sympathizers by a
greatt mass meeting of 3,000 persons, all of who veterans who an-
nounced that if the authorities did not refuse a permit for an open-
air meeting, the veterans would take the matter into their own hands
and see to it that the meeting would be broken up.

To refute the argument, it was reasoned out that the right of
assembly cannot mean that the right ceases unless everybody present,
including opponents of the speakers, is certain to be peaceful. Law-
abiding speakers and their supporters should not be deprived of as-
semblage in ihe open air because other persons are intolerant and
ready to violate the law. Such a doctrine would mean that a citizen
loses his constitutional rights because his opponents threatens to
eommit crimes. Surely a speaker ought not to be suppressed be-
cause his opponents proposed to use violence. It is they who should
suffer for their lawlessness, not he.

The Supreme Court held the Jersey City ordinance void upon its
face: “It does not make comfort or convenience in the use of the
streets or parks the standard of official action. It enables the Di-
rector of Safety to refuse a permit on his mere opinion that such
refusal will prevent ‘riots disturbances or disorderly assemblage’.
It can thus, as the record discloses, be made the instrument of ar-
bitrary suppression of free expression of views on national affairs,
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for the prohibition of all speaking will undoubtedly ‘prevent’ such
eventualities. But uncontrolled official suppression of the privilege
cannot be made a substitute for the duty to maintain order in con-
nection with the exercise of the right.”

The basic premise on which the ordinance was invalidated in
Hague v. CIO was applied and restated in Kunz v. New York. 4
Carl Kunz, a Baptist minister, applied for and received a permit
which was good for only one year. Before the end of the year,
however, his permit was revoked after a hearing by the police com-
missioner on evidence that he had denounced and ridiculed other
religious beliefs. Subsequent requests were denied so he spoke be-
fore a group of persons without a permit and was arrested and con-
victed. On appeal, the conviction was reversed by the United States
Supreme Court. :

The city ordinance made it unlawful to hold public worship meet-
ings on the streets without first obtaining a permit from the police
commissioner. It was pointed out that the ordinance made no men-
tion of the reasons for which a permit application could be refused.
The interpretation of the ordinance by the police commissioner al-
lowed him, as an administrative official, “to exercise discretion in
denying subsequent permit applications on the basis of his interpre-
tation, at that time, of what is deemed to be conduct condemned by
the ordinance. Phus construed and administered, the ordinance
gave the police commissioner “discretionary power to control in aud-
vance the right of the citizens to speak on religious matters on the
streets of New York.” As such the ordinance was held to be clearly
invalid as a prior restraint on the exercise of tie right of peaceful
assembly and petition. The public authorities may regulate streets
and parks, scid the Court, but they may not institute a licensing
system which vests in an administrative official, discretion to grant
or withold a permit upon broad criteria unrelated to proper regula-
tion of public places. It was apparent that the commissioner had
denied the permits requested mainly on the effect of the speeches cr
sermons that Kunz was likely to deliver and not on the police consi-
derations relating to the prevention of serious interference with
the normal usage of streets and parks. Prior restraints on the right
uf free speech in public parks or streets are unconstitutional.

If, as argued by the State, Kunz's previous meetings had
caused disorder, there are appropriate public remedies to protect
the peace and order of the community. But the issue here is sun-
pression, not punishment. It is sufficient to say that the govern-

46 340 U.S. 290, 71 S. Ct. 312, 328, 95 L. Ed. 267, 280 (1951).
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ment cannot vest restraining control over the right to speak on reli-
gious subjects in an administrative official where there are no ap-
propriate standards to guide his actions.

A strong dissent was written in this case by Justice Jackson.
He said that Kunz would not have had any difficulty with the
authorities with respect to sermons and speeches on public property
had he confined himselt to preaching his own religion or making
temperate criticism or refutation of other religions. But Kunz not
only denounced the Pope as Anti-Christ and the Jews as Christ kil-
lers but even said that all the Jews should be burned in incinerators
as “garbage that didn’t believe in Christ”. These and similar utter-
ances stirred strife and threatened violence. Language such as this
in street meetings is not immune from prior municipal contro!.

Jackson said that there is a world of difference between Kulz
saying these things in his own pulpit or hall and his saying them on
the street, for the street preacher takes advantage of people’s pre-
sence on the streets to impose his message upon what, in a sensz, is a
captive audience. A meeting on a private property is made up cf an
audience that has volunteered to listen., The question, therefore s
not whether the state could if it tried, silence Kunz, but whether
it must place its streets at his service to hurl insults at ~he passerby.

Justice Jackson it seems, went in his criticism beyond the reach
of the Court’s decision. In the first place, the Court did not hold
that Kunz has the constitutional right to use fighting words in a
speech on a public street; it only held that the city could not, by
prior restraint, through the refusal to give him a permit, prevent
him from making his speech. This does not mean that Kunz has the
constitutional right to make a speech which incites to disturbance or
riot; for if he should make such a speech, he might be punished for
his act. Because an act may not be prevented does not mean that
1t may not subsequently be punished.

Because there is more reason for the constitutional ban on prior
restraints of speech, it does not follow that there is no reason for
the latter. Justice Jackson conceded that there may be no prior res-
traint on a speech to be delivered on private property. The diffe-
rence seems to be that the speaker on the street or park has a cap-
tive audience — people cannot help but hear the speaker’s invective
and insults. But this is rarely the case; normally one does not hear
what the soapbox orator says unless one chooses to listen by joining
his audience and then one is voluntary rather than a captive au-
dience. If a speaker knowingly incites a riot, he may be punished
for his act whether his speech was delivered under the stars or in a
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rented auditorium. But if freedom of speech is constitutionally
guaranteed, it ought not to be in any way conditioned by the neces.
sity to get a permit from public officials who may demand satisfac-
tory proof that the speaker will not offend, insult, arouse, disgust
or shock anyone.4?

At the same time that the Kunz case was decided, the Supreme
Court also pronounced judgment in the case of Niemotko v. Mary-
land,s* which grew out of the refusal of the Park Commissioner and
City Council of Havre de Grace, Maryland to permit a group of Je-
hovah’s Witnesses to hold Bible talks in the town park. There was
no ordinance requiring a permit but it had become thz custom to ob-
tain a permit from the park commissioner for meetings or celebra-
tions in the park. After the deunial of the request of the permit and
the appeal to the mayor and city council, Niemotko procseded to
hold a meeting in the park. As soon as the meeting opened, he was
arrested and convicted.

Upon appeal, the United States Supreme Court reversed the
convict.on. Chief Justice Vinson pointed outt that there was no evi-
dence of disorder or threais of violence or riot or any sort of condu~.
which could be considered detrimental to the public peace or order,
since even the evidence of the police showed that the defendant had
conducted himself in a manner beyond reproach. The Court wa.
completely committed to the proposition that a permit require-
ment is invalid as a prior restraint “in the absence of narrowly
drawn, reasonable and definite standards for the officials to follow™.
All that appeared here was a custom or practice, with the public
officials enjoying a limitless discretion. There was here no evidence
that could serve as a valid basis for the refusal of a permit, in view
of the fact that the city allowed other religious groups to use the
park. The conclusion is inescapable, said the Court, that the use of
the park was denied because of the city council’s dislike for or dis-
agreement with the Witnesses or their views. Such treatment of
Jehovah’s Witnesses was a denial of equal protection of the lavs
in the exercise of freedom of speech and religion which has a firmer
foundation than the whims or personal opinions of a local govern.

"ing body. :

At this point, the cases settle the proposition that no licensing
ordinance or law may, under the guise of regulating public places in
the interests of public welfare and order, vest undefined discretion

47 KONVITZ, FUNDAMENTAL LIBERTIES OF A FREE PEOPLE 181 (1957).
48 340 U.S. 268, 71 S. Ct. 325, 328, 95 L. Ed. 267, 280 (1951).
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in any official to grant or withold permits to hold meetings or pro-
cessions in the streets and other public places Such ordinance is
unconstitutional as a prior restraint.4 It is improper to make the
constitutional liberties of the citizen depend “upon the good impulses
of a subordinate official entrusted with unlimited discretion and
there can be no reasonable presumption that an unlimited discre-

tion will not be exercised when the ordinance itself reposes an un-
limited discretion.”’®®

However, in 1953, in Poulos v. Néw Hampshire5! which also in-
volved the denial of a park permit to Jehovah’s Witnesses, the Court
made it clear that it is unconstitutional for a city to require a license
before one may conduct religious services in a park where, as inter-
preted by the state court, there is “uniform, non-discriminatory and
congistent administration of the law”. Justice Reed said that *“there
is no basis for saying that freedom and order are not compatible as
that would be a decision of desperation”. Regulation and suppres-
sion are not the same, either in purpose or result and courts of jus-
tice can tell the difference. The Court also ruled that where under
state law, the remedy for a wrongful denial of the permit is through
appropriate judicial review, however slow and costly this procedure
may be, an aggrieved party must follow it and is not free to go ahead
with the meeting without a permit. “Delay is unfortunate but
the expense and annoyance of litigation is a price citizens must pay
for life in an orderly society where the rights of the First Amend-
ment have a real and abiding meanmg

Justices Douglas and Black dissented on the ground that any
licensing of free speech is an unconstitutional prior restraint. They
declared that there is no free speech in the sense of the Constitution
when permission must be obtained from an official before a speech
can be made. :

The latest pronouncement of the United States Supreme Court
.on the validity of ordinances requiring a permit before one can hold
.a public meeting or rally was déclared in Shuttlesworth v. City of
Birmingham® which was decided in 1969. The facts show that on

- 49 Matter of Frazee’s, 63 Mich. 396, 30 N.W. 72 (1886) ; Chicago v. Trot-
ter, 136 III 430, 26 N.E. 359 (1891); In re Gribben, supra, Note 38: Anderson
v. Telford, 80 Fla. 376, 85 So. 673 (1920); State v. Coleman, 96 Conn. 190, 113
A. 385 (1921).

50 A.C.L.U. v. Cortlandt, 109 N.Y.S. 2d 165 (1951).

51 345 U.S. 395, 73 S. Ct. 760, 97 L. Ed. 1105, 30 A.L.R.
2d 987 (1953).

52 394 U.S. 147, 89 S. Ct. 936 (1969).
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the afternoon of April 12, Good. Friday, 1963, 52 Negroes were led
out of a Birmingham Church by three Negro ministers, one of them
was petitioner, Fred Shuttlesworth. They walked in orderly fashion,
two abreast for the most part, for four blocks. The purpose of their
march was to protest the alleged denial of civil rights to Negroes in
the city of Birmingham. The march stayed in the sidewalks except
at street intersections and they did not intefere with other pedes-
trians. No automobile was obstructed nor were traffic signals dis-
obeyed. At the end of four blocks, the marchers were stopped by
the Birmingham police and were arrested for violating section 1169
of the General Code of Birmingham.

The ordinance reads as follows:

“It shall be unlawful to organize or to hold or to assist in organi-
zing or holding or to take part or participate in any parade or proces-
sion or other public demonstrations on the streets or other public way
of the city, unless a permit therefore has been secured from the com-

mission.
x % ® =

The commissior: shall grant a written permit for such parade, pro-
cession or other public demonstrations, prescribing the streets or other
public ways which may be used therefor, unless in its judgment the
public welfare, peace, safety, decency, good order, morals or con-
venience require that it be refused. It shall be urlawful to use for
such purposes any other streets or public ways than those set out in
said permit.”

The petitioner was convicted for violating the said ordinance
and was sentenced to 90 days imprisonment at hard labor. The
Alabama Court of Appeals reversed the judgment of conviction on
the ground that the ordinance had been applied in a discriminatory
fashion and that it was unconstitutional in imposing an invidious
prior restraint without as certainable standards. But the judgment of
the Court of Appeals was reversed by the Alabama Supreme Court
by giving thé language of section 1159, an extraordinarily narrow
construction.

In reversing the conviction, the Supreme Court of the United
States held:

“There can be no doubt that the Birmingham ordinance, as it was
written, conferred upon the City Commission: virtually unbridled and
absolute power to prohibit any parade, prccession or demonstration
on the city’s streets or public ways. For in deciding whether or not to
withhold a permit, the members of the Commission were to be guid-
ded only by their own ideas of ‘public welfare, peace, safety,
health, decency, good order, morals or convenience’. This ordinance
as it was written, therefore, fell squarely within the ambit of the
"many decisions of this court over the last 30 years, holding that a law
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subjecting the exercise of First Amendmert freedoms to the prior res-
traint of a license, without narrow, objective and definite standards to
guide the licensing authority, is unconstitutional. It is settled by a
long line of recent decisions of this court that an ordinance which,
like this one, makes the peaceful enjoyment of freedoms which the
Constitution guarantees contingent upon the uncontrolled will of ar: offi-
cial — as by requiring a permit or license which may be granted or
witheld in the discretion of such official — is an UNCONSTITUTIO-
NAL CENSORSHIP OR PRIOR RESTRAINT upon the erjoyment of
those freedoms. Staub v. City of Baxley, 366 US 813. And our deci-
sions have made clear that a person faced with such unconstitutional
licensing law may ignore it and engage with impunity in the exersise
of the right of free expression for which the law purports to require a
license. Lovell v. Griffin, 303 US 452.

The Supreme Court then proceeded to make a distinction bet-
‘ween this case and that of Cox v. New Hampshire with respect to
‘whether the control of the use of the streets for a parade or proces-
.sion was exerted to deny or unwarrantedly abridge the right of as-
sembly and the opportunities for the communication of thought and
the discussion of public questions immemorially associated with re-
sort to public places.

In Cox v. New Hampshire5® the court dealt with a permit
statute that was silent as to the eriteria which must guide the of-
ficial in granting or refusing a permit requested. The statute was
construed to require the issuance of a permit to anybody, subject only
to the power of the licensing authority to specify the “lime, plac:
and manner” of the parade in order to accomodate competing de-
mands for public use of the streets and to provide adequate and
proper policing to minimize the risk of disorder. In affirming the
conviction of the accused for parading without a permit, it was
said that there was nothing to show that the statute has been ad-
ministered otherwise than in the manner which the state court has
construed it to require.

In this case, the Supreme Court of Alabama construed the lang-
uage of the ordinance as not vesting in the Commission an unfettered
discretion in granting or denying permits but one to be exercised in
connection with the safety, comfort and convenience in the use of the
streets by the general public. Its discretion, the Court added, must
be exercised with uniformity of method of treatment after an inves-
tigation of the facts of each application, free from improper or inap-
propriate considerations and from unfair discrimination. A systema-
tic, consistent and just order of treatment with the reference

583 Supra, note 36.
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to the convenience of public use of the streets and sidewalks must be
followed.

In resolving the case, the United States Supreme Court took into
consideration not only the facts of this case but also that of Walker
v. City of Birmingham,’ wherein the petitioner here requested a per-
mit from the city commission. In denying the permit then, Commis-
sioner Connor said to petitioner’s representative: “No, you will not
get a permit in Birmingham, Alabama to picket. I will picket you
over to the city jail,”” and he repeated that twice. Two days later,
petitioner sent a telegram to the same commissioner requesting for a
permit which was refused. The commissioner closed his reply with a
blunt admonition: “I insist that you and your people do not start any
picketing on the streets m Birmingham, Alabama.”

) The Court sald that the facts clearly show that the city au-

_thorities thought the ordinance meant exactly what it said in Walker
v. City of Birmingham. The petitioner was clearly given to under-
"stand that under no circumstances would he and his group be per-
mitted to demonstrate in Birmingham, not that a demonstra-
tion would be approved if a time and place were selected that would
minimize trafic problems. There is no indication whatever that the
authorities considered themselves obligated — as the Alabama Sup-
reme Court more than fourteen years later said that they were — to
_18sue permits “if after an investigation, they found that the conve-

. nience of -the public in the use of the streets or sidewalks would
. not thereby be unduly disturbed.” The ordinance, therefore, was ad-
ministered arbitrarily as to deny or unwarrantedly abridge the right
of assembly.

Evidently, the United States Supreme Court has upheld its ru-
lings in several cases concerning the freedom of assembly that an
ordinance which on its face has conferred upon the licensing autho-
rity, virtually unbridled and absolute power to deny request for a
permit to hold meetings or other public demonstrations, is void and
unconstitutional as a prior restraint. Had the Court stopped there,
it could have strengthened the “preferred position” afforded to the
rights of speech, assembly and petititon. But it did not. The Court
acknowledged the theory that even though the ordinance as written
is void on its face, if the court has construed it to mean that it will
" be administered with such standards as to give it validity or a
field of operation within constitutional limits, then the ordinance
will not be invalidated and only the application of such ordinance as
eonstrued will be subject to scrutiny. Thus if the ordinance or statute

54 388 U.S. 307, 87 S, Ct. 1824, 18 L. Ed. 2d 1210 (1946).
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was administered in the fair and non-discriminatory manner which
the court has construed it to require, then the implementation of
the legislation is valid. Otherwise, it is unconstitutional.

It is submitted, however, that if a statute is void and unconsti-
tutional on its face, no amount of construction by the courts can vali-
date it. It fact, this method is not commendable as the construc-
tion of the words of the ordinance may change as the composition of
the court changes. Furthermore, statutes or ordinances restricting
the exercise of the right of speech, assembly and petition should be
strictly construed against its implementation in case of doubt as to
the meaning of its provisions. The proper procedure is to have the
ordinance declared invalid when unconstitutional on its face and let
the legislature or the city or municipal council enact a new statute
or ordinance with sufficient standards to guide the licensing autho-
rity in its administration. This is more reasonable since the guar-
anty of protection under the Constitution requires at the least that
such laws or ordinances should be clear as to the nature and scope
of its appllcatlon : '
NAVARRO V. 'VILLEGAS‘F'A

This is a perfect example of a case involving an ordinance
which does not provide sufficient standards for its application but
which deflclency was supplied by.the Philippine Supreme Court in
the case of Primicias v. Fugoso.’¢ The facts show that on January
30, 1970, a demonstration was held which resulted in nine hours of
rioting wherein six persons were killed, hundreds were injured and
many public and private properties were damaged. On February 12,
of the same year, another demonstration sponsored by different
schools and colleges in Manila was held which at this time can be
said to be relatively peaceful. However on the 18th of the same
month, after the demonstration at Plaza Miranda was through, riot-
in occurred at the Vecinity of the United States Embassy which re-
sulted to injuries to few students and damage to property.

On February 24, 1970, Nelson Navarro, the petitioner in this
case, acting in behalf of the Movement for a Democratic Philippines,
an association of students, workers and peasants, wrote a letter to
the Mayor of Manila, Antonio Villegas, applying for a permit to
hold their rally at Plaza Miranda on the 26th of February, 1970 from
4:00 to 11:00 p.m. On the same day, Mayor Villegas wrote a reply
to the petitioner dernying his request for the use of Plaza Miranda.

55 Supra, note 1.
§6 Supra, note 8.
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The Mayor reasoned out that “in the greater interest of the commu-
nity, this office, guided by a lesson gained from the events of the past
few weeks, has temporarily adopted the policy of not issuing any per-
mit for the use of Plaza Miranda for rallies or demonstrations during
week days”. The respondent, however, suggested that the Sunken
Gardens can be used by the MPD for its rally provided that the rally
be held earlier during the day in order that it may end before dark.

Navarro then filed a petition for a writ of mandamus compel-
ling respondent Mayor to issue the permit to use Plaza Miranda.
The Supreme Court in a resolution dated February 26, 1970, resolv-
ed the petition in favor of the respondent mayor on the following
considerations:

“That respondent Mayor has not denied nor absolutely refused
the permit sought by the petitioner;

That as stated in Primicias v. Fugoso, 80 Phil. 75, respondent
Mayor possesses reasonable discretion to determine or specify the
streets or public places to be used for the assembly in order to secure
converient use thereof by others and provide adequate and proper
policing to minimize the risks of disorder and maintain public safe-
ty and order;

That respondent Mayor has expressly stated his willingness to
.grant permits for peaceful assemolies at Plaza Miranda during Sa-
turdays, Surdays and holidays when they would not cause unnecessari-
ly great disruption of the normal activities of the community and has
further offered Sunken Gardens as an alternative to Plaza Miranda
as the site of the demonstration sought to be held this afterroon;

That experiences in connectior with present assemblies and de-
monstrations do not warrant the Court’s disbelieving respondent Ma-
yor’s appraisal that a publi rally at Plaza Miranda, as compared to one
at Sunken Garden as he suggested, poses a CLEAR AND MORE IM-
MINENT DANGER of public disorders, breaches of the peace, crimi-
nal acts, and even bloodshed as an aftermath of such assemblies and
petitioner has manifested that it has no means of preventing such
disorders;

That, consequently, every time that such assemblies are announc-
ed, the community is placed in such a state of fear and tension that
offices are closed early and employees dismissed, storefronts boarded
up, classes suspended, and transportatiton disrupted, to the general de-
trimert of the public;

That civil rights and liberties can exist and be preserved only in
an ordered society;

That petitioner has failed to show a clear specific legal duty on
the part of respondent Mayor to grant their application for permit
unconditiorally.”
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Justices Castro and Fernando wrote a dissenting opinion based
on the ground that the refusal of respondent Mayor did not meet
the standard of Primicias v. Fugoso ruling. That the refusal of the
respondent amounted to one of prior restraint as he was not guided
with narrow, objective and definite standards in the consideratiorn
of the request for the permit.

The ordinance in question is chapter 118, section 1119 of the
Revised Ordinances of the City of Manila which provides that “the
streets and public places of the city shall be kept free and clear for
the use of the public x x x Provided, that the holding of any parade
or procession in any streets or public places is prohibited unless a
permit therefore is first secared from the Mayor, who shall, on every
occasion, determine or specify the streets or public places for the
formation, route or dismissal of such parade or procession.”

Certainly, no one can deny that section 1119 as written is void
and unconstitutional. It gives the Mayor an absolute, arbitrary
and unbridled discretion in approving or denying a permit. for a
public meeting, parade or procession. An argument may be raised
that the provision is not wholly without a standard as the first
part of the section provides that the convenience or public use of
the streets or other public places shall guide the Mayor in its imple-
mentation. But this alone will not suffice. We have found out
that the ordinance in Hague v. CIO which provides that a permit
shall only be refused for the purposes of preventing “riots, distur-
bances or disorderly assemblage” was declared void and the ordi-
nance in Shuttlesworth v. Birmingham which provides that a writ-
ten permit be granted by the Commission unless in its judgment,
the “public welfare, peace, safety, decency, good order, morals or
convenience” require that it be refused, was also confirmed to be
invalid on its face. If the standards provided in the above-men-
tioned cases, which are concededly broader in scope and more in
number, were not able to get the judicial nod as sufficient criteria
for the application of the ordinances, how more can the standard
of “convenience or public use” in the ordinance in question fare?

The Supreme Court in Shuttlesworth held that the ordinance
vests limitless discretion upon the Commission in its implementa-
tion “for in deciding whether or not to withold a permit, the mem-
bers of the Commission were to be guided only by their own ideas
of ‘public welfare, peace, safety, health, decency, good order, mo-
rals or convenience:” The ordinance in Hague v. CIO empowers
an administrative official to impose a previous restraint upon a
meeting merely in anticipation of an uncontrollable riot, distur-
bance or disorderly assemblage that in fact might not occur. The
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ordinance in the case at bar, clothes the Mayor with limitless discre-
tion in granting or refusing a permit to demonstrate according to his
own views and opinion regarding the potential effect of the activity
to the convenience or use of the public. The ordinance on its face,
makes the peaceful enjoyment of the freedom of speech, assembly,
and petition contingent upon the uncontrolled will of the mayor and
is therefore an unconstitutional censorshlp or prior restraint upon
the enJoyment of ‘those freedoms.

However, just like the ordinances in the case of Cox v. New
‘Hampshires? and in Shuttlesworth v. Birmingham,5 the ordinance in
the case at bar though lacking in standards was given a “field of ope-
ration within constitutional limits” in Primicias v. Fugoso.5®* The
Philippine Supreme Court held that the ordinance should not be
construed to mean that the Mayor is vested with unregulated discre-
tion but that the applicant has th: right to a permit which shall be
granted by the Mayor, subject only to the latter’s reasonable discre-
“tion to determine or specify the streets or public places to be used fer
the purpose with a view to prevent confusion by overlapping, to se-
~cure convenient use of the streéts and public places by others and to
provide adequate and proper policing to minimize the risk of disorder.

The question that follows is whether the respondent Mayor has
implemented section 1119 of the Revised Ordinances of Manila in the
manner which are Supreme Court in Primicias v. Fugoso, has cons
l,rued it to require.

-7 'The grounds for the Mayor’s refusal are set forth in his reply
“to. the petltloner. :

' “In the greater interest of the general public and in order not to
unduly disturb the life of the community, this office, guided by a lesson.
gained from the events of the past few weeks, has temporarily adopt-
ed the pohcy ‘of mnot issuing any permit for the use of Plaza Miran-
da for rallies. or demonstrations during week days.”

It is clear that the respondent did not premise his refusal under
the criteria of Primicics v. Fugoso. It can even be doubted that the
Mayor had in mind the construction placed by our Supreme Court on
- such ordinance when he made the refusal to grant the permit for the
use of Plaza Miranda.

Surely, the respondent Mayor cannot base his refusal on the
.ground that there will be a “confusion by overlapping” as no other

57 Supra, note 36
88 Supra, note 52.
8 Supra note 8.
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group has previously applied for the use of Plaza Miranda for th:
same date and time as that requested by petitioner.

There is no showing that the “convenient use of the streets and
public places by others” will be impaired. It is submitted that 'f
an ordinance which restricts the exercise of the rights of speech, as-
sembly and petition should be strict’y construczd against its applica-
tion, a construction of a vague section of such ordinance should like-
‘wigse receive the same treatment. Therefore, the only inconvenienct
that may result in the use of the streets and public places by others is
the disruption of transporta_tion. But such outcome cannot be at-
tributed to the demonstrations and rallies. It is the police force whs
should be blamed for not undertaking to guarantee the passage of
buses and passenger jitneys through the site of the demonstration.
They have the power to arrest anybody who obstructs the free flow
-of traffic to the detriment of the riding public.

Furthermore, Plaza Miranda is considered as a “convenient place
for rallies and demonstrations as a forum wherein people can assert
‘their rights and express their legitimate grievances in peaceful as-
sembly.” “It has earned the reputation as the ‘Congress of the Peo-
ple’, the ‘Court of Last Resort’, and the ‘Forum of the Masses,” To
force the Movement for a Democratic Philippines to the “inconspi-
<uous ‘Sunken Gardens’ is a clear manifestation to clearly minimize
the effectiveness of the projected rally, to sink it to futility.”

Similarly, the Mayor did not show that he will not be able to
provide “adequate and proper policing to minimize the risk of disor-
der”. A newspaper account® shows that the physical location of Pla-
2a Miranda, where the area is clearly delimited, affords peace offi-
cers the vantage position to provide adequate and proper policing of
the plaza:

Some 1,000 uniformed MPD men were stationed at Mendoza and
Evangelista streets. Although no uniformed policemen were at Plaza
Miranda, a number of detectives mixed with the crowd.

The MPD used the Quiapo Tower as their command post. Aside
from the police assigned in the area, Metrocom and other govern-
ment troopers are standing by. There were also about 1,000 MPD re-
serves in strategic places.

4Amb_ulances and medical men are standing by beside the Quiapo
Church along Quezon Boulevard and Carriedo and at all exit at Que-
zor. Boulevard. o

Furthermore, it is required that applications for permits must

60 Manila Times, February 13, 1970, p. 10, col. 5. ..
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be granted or denied only after an investigation of the condition of
things surrounding the proposed assembly.®* Evidently, the required
attendant investigation was not made for the permit was denied on
the same day the request was filed in the office of the mayor and for
the fact that the request was denied by reason of the “lesson gained
from the events of the past few weeks.” Since a restriction on the
exercise of free speech and assembly is a measure so stringent that
it would be inappropriate as means of averting a relatively trivial
harm to society, it is incumbent upon the Mayor to prove and base his
denial upon clear and convincing evidence and hence an
investigation is necessary for this purpose.

The respondent Mayor, therefore, did not administer the ordi-
nance in the manner which-our Supreme Court has construed it to
require considering that his refusal was not based on any of the
grounds laid down in Primicias v. Fugoso nor was there a clear and
convincing proof as to the reason for his refusal nor was an investi-
gation had before his decision was made. The ordinance was ad-
ministered in such a way as to constitute a prior restraint on ths
enjoyment of the rights of assembly and petition. '

STANDARD FOR LIMITATION

The question that is posed is what would justify curtailment of
the fundamental rights of speech, assembly and petition either by
way of prior restraint or subsequent punishment?

One standard is the “dangerous tendency” rule which is explain-
ed in Gitlow v. New York € as follows:

“If the words uttered create a dangerous tendency which
the State has a right to prevent, then such words are punishable. It
is not necessary that some definite or immediate acts of force, vio-
lence or unlawfulness be advocated. It is sufficient that such acts be
advocated in general terms. Nor is it necessary that the language
used be reasonably calculated to incite persons to acts of force, vio-
lence or unlawfulness. It is.sufficient if the natural tendency and
pro.aoie effect of the utterance be to bring aoout the suuvstanuive
evil which the legislative body seeks to prevent.”” ’

In justifying the conviction of Benjamin Gitlow for publishing-
the “Manifesto” about Communist doctrines and programs as a vio-
lation of a New York statute punishing the teaching of advocacy of
anarchy, the Supreme Court said:

. “They threaten breaches of the peace and "ultimate revolution.

61 Supra, note 51. .
62 268 U.S. 652, 45 S. Ct. 625, 69 L Ed 1138 (1926).
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And the immediate danger is nonetheless real and substantial be-
cause the effect of a given utterince cannot be accurately foreseen.
The state cannot reasonably be required to measure the danger rrom
every such utterance in the nice jeweler’s scale. A single revolution-
ary spark may kindle a fire that, smouldering for a time, may bursi
into a sweeping and destructive conflagration. It cannot be said the
state is acting arbitrarily or unreasonably when, in the exercise of its
judgment as to the measures necessary to protect the public peace and
safety, it seeks to extinguisl the spark without waiting until it has
kindled the flame or blazed into the conflagration. It cannot reasona-
bly be required to defer the adoption of measures for its own peace
and safety until the revolutionary ulierances lead to actual distur-
bances of the public peace or imminent and immediate danger of its own
destruction but it may in the exercise of its judgment, suppress the
threatened danger in its incipiency. In People v. Lloyd, *** it was
aptly said: Manifestly, the legislature has authority to forbid the ad-
vocacy of a doctrine designed to overthrow the government without
waiting until there is a present and imm'nent danger of the success of
the plan advocated. If the state were compelled to wait until the
apprehended danger became certain, then its right to protect itself
would come into being simultaneously with the overthrow of the gov-
ernment, when there would be neither prosecuting officer nor court
for the enforcement of the law.

In ths application of the dangerous tendency rule, one must make
a distinction between two kinds of legislation. One type is composed -
of statutes that punish certain acts like attempts to overthrow the
government and which say nothing about utterances. If a person is
to be prosecuted under such a law and the prosecution is based on
the utterances, then it would be a question for the courts whether
the defendant’s utterances “involved such likelihood of bringing
about the substantivz evil as to deprive it of the constitu'ional pro-
tection.” The utterances could be punished under the statute if
their “natural tendency and probable effect were to bring about
the substantive evil which the legislative body might prevent”. The
other type is .made up of statutes that punish certain kinds of ut-
terances like one that punishes utterances that teach or advocate
the necessity or propriety of overthrowing the government by force
or violence. In a prosecution under such law, the only question 18
whether the utterances teach or advocate the prohibited doctrine.
The courts need not ccnsider the tendency and probable effect of the
defendant’s utterances.

The doctrine of dangerous tendency is said to have found ground
in the cases of Evangelista v. Earnshaw, % People v. Evangelista 5

63 57 Phil. 256 (1932).
64 57 Phil. 354 (1932).
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People v. Feleo,$® and People v. Nabong. 68 A perusal of these cases
will show that the prosecution of the accused in each of them was
more or less for utterances advocating the overthrow of the Philip-
pine Government made in meetings or assemblies sponsored by Com-
munists or the Communist Party, Our Legislature has decided that
utterances of this kind are dangerous and are to be punished. Thus
article 142 of the Revised Penal Code punishes

“the act of inciting to sedition by means of speeches, proclama-
tions, writings, emblems, cartoons, banners or other representations
tending to the same end, or upon any person or persons who shall
utter seditious words or spceches write, publish or circulate scurri-
lous libels against the Government of the Philippines or any of the
duly constituted authoritics ther-of, which tend to disturb or obs-
truct any lawful officer in exccuting the functions of his office or
which tend to instigate others to cabal and meet together for unlaw-
ful purposes, x x x or which lend or tend to stir up the people ag-
ainst the lawful authorities or to disturb the peace of the communi-
ty, the safety and order of the Government, x x x.”

It is submitted that the resolution of these cases were based on
the article itself which punishes inciting to sedition or a tendency
thereof. A resort to the dangerous tendency rule in these cases will
only be superfluity. It cannot therefore be said that the Supreme
Court has adopted this doctrine in the above-mentioned cases.

A reading of section 142 of the Revised Penal Code which pu-
nishes inciting to sedition and the Gitlow statute will show a diffe-
rence in its wording. The latter statute prohibits language advocat-
ing, advising or teaching the overthrow of organized government by
force or violence or by assasination of the executive head or of any of
the executive officials of the government or by any unlawful means.
Obviously, our statute punishes utterances inciting any person to ge-
dition or any tendency thereof while the Gitlow statute does not mer-
tion the word tend or tendeney. It was precisely for this reason that
the dangerous tendency rule was used in that case so as to justify the
conviction of Gitlow for publishing the “Revolutionary Age Manifes-
to.” Since a tendency to incite sedition is expressly made punishable
-there is no need for the application of the dangerous tendency rule
in cases under article 142 of the Revised Penal Code.

In Cabansag v. Fernandez,® the Supreme Court used this rule
and the clear and present danger rule alternately without committing
itself to one of the two doctrines. The Court ‘'said that “while the

85 57 Phil. 451 (1932).
¢ 57 Phil. 455 (1932;.
67 102 Phil. 162 (1957).
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sending of the letter to the Office of the President asking for help
because of the precarious predicament of Cabansag, may not be a
wise one, such act alone would not be contemptuous. To be so the
danger must cause a serious, imminent threat to the administration
of justice. Nor can we infer that such act has a dangerous tendency
to belittle the court or undermine the administration of justice. . .”
With due respect to the Court, I fail to see any wisdom in the use
of the two doctrines this way. These are two extreme poles which
inust be applied one at a time. In the dangerous tendency rule, it is
cnough that there is a tendency, likelihood or indication that the
substantive evil apprehended may occur in some indefinite future
time while the clear and present danger rule to be applicable, there
must be a showing that the substantive evil must be extremely serious
and the degree of imminence extremely high. By this case, the dange-
rous tendency rule did not receive the judicial sanction as a2 standaril
of justified limitation of the freedom of assembly and petition sinez
the Supreme Court did not make a choice between the rules.

Sorious objections were made against the application of the dan-
gerous tendency rule. Justice Roberts in Herndon v. Lowry, ® said
that the Gitlow decision furnished no warrant for the contention
that under a lJaw which described in general terms the mischief to be
remedied and the actor’s intent, the “standard of guilt may be made
the dangerous tendency of his words”. The power of the state to
abridge freedom of speech and assembly is the exception rather
than the rule and the penalizing even of utterances of a defined
character must find its justification in a reasonable apprehension of
danger to organized government. The judgment of the legislature
is not unfettered. The limitation upon individual liberty must have
appropriate relation to the safety of the state. Legislation which
goes beyond this need violates the principles of the Constitution. If,
therefore, a state statute penalizes innocent participation in a
meeting held with an innocent purpose merely because the meeting
w~g held under the auspices of an organization, membership iu
which or the advocacy of whose principles is denounced as criminal,
the law so construed and applied, goes beyond the power to restrict
zbuses of freedom of speech and arbitrarily denies that freedom.
And where a statute is so vague and uncertain as to make criminal
an utterance or an act which may be innocently said or done with ne
intent to induce resort to violence oy on the other hand may be said
or done with a purpose violently to subvert the government, a con-
viction under such law cannot be sustained.

“The bad tendency test is an English 18th century doctrine,

68 301 U.S. 242, 57 8. Ct. 732, 81 L. Ed. 1066 (1937).
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wholly at variance with any true freedom of discussion, because it
permits the government to go outside its proper field of acts, present
or probable, into the field of ideas and to condemn them by th:
judgment of a judg:, whe, human nature being what it is, cons:der
= doctrine they dislike to be so liable to cause harm some day that
it had better be nipped in the bud.”¢®

The dangerous tendency rule has been pictured as so broad and
so vague that no one can predict with any reasonable degreec of car-
tainty what it means. At best, it has bezn said, one can only guess. The
theory has been compared to a dragnet ready to enmesh all who dare
speak out. It use, it has been argued, destroys free expression and
the fear of the threat of censorship reduces this freedom to a “mere
" inte"cciu~l cbstract'on”. In its cmnipresence, on'y those who wish
tn live dangerously dare discuss matters of public concern; the
others are reduced to the discussion of academic non-controversial
or colorless issues.

The other standard used in justifying limitations on the exer-
cise of the right of free assembly and petition is the clear and pre-
sent danger rule. The classic doctrine was launched by Mr. Justice
Holmes in Schenck v. U.S."® in justifying the conviction of the ac-
cused for printing and distributing leafiets which advocated opposi-
tion and resistance to World War I draft.

“The question in every case i1s whether the words used are of such
a nature as to create a clear and present danger that they will bring
about the substantive evils that Congress has a right to prevent. It
is a question of proximity and degree. When a nation is at war many
things that might be said in time of peace are such a hindrance to
the effort that their utterance will not be endured so long as men
fight and that no court could regard them as protecied by any cous-
titutional right. It seems to be admitted that if an actual obstruc-
tion of the recruiting service were proved, liability for words that
produced that effect might be enforced.”

The right of free speech, free press and the right of assembly
may not be denied or abridged. But although the rights of free
sp.ech ¢nd ass’ mbiy are fundamental, they are not in thzir nature
absolute, Their exercise is subject to their restriction, if the parti-
zular restriction proposed is required in order to protect the state
from destruction or from serious injury, political, economic or moral.
The necessity which is essential to'a valid restriction does not exist

€9 CHAFEE, supra, note 12 at 322.
70 249 U.S. 47, 39 S. Ct. 247, 63 L. Ed. 470 (1919).
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unless speech would produce or is intended to produce a clear ans
imminent danger of some substantive evil which the state constitu-
tionally m:y seck to protect.” ’

In case of utterances for the propagation of the idea that cer-
tain laws should be violated or that certain criminal acts be ac-
complished, Justice Brandeis distinguished advocacy from incitemeni
and said that even advocacy of violation, however morally repre-
hensible, is not a justification for denying free speech where the
advocacy falls short of incitement and there is nothing to indicate
that the advocacy would be immediately acted on. The wide diffe-
rence between advocacy and incitement, between preparation and
attempt, between advocacy and incitement, between preparation and
Even if it is shown that the speech has created an imminent or im-
mediate danger that alone is not sufficient sustain the restriction
or punishment for it must be shown that the feared evil is relatively
serious as society may not limit free speech merely fo avert a rela-
tively trivial harm to society.

According to Justice Brandeis, only an emergency can justify
a limitation on the right of free speech and press. ‘““Those who won
our independence by revolution were not cowards. They did not fear
political change. The did not exalt order at the cost liberty. T9
courageous, self-reliant men, with confidence in the power of the
free and fearless reasoning applied through the processes of popular
government, no danger flowing from speech can he deemed clear
and present unless the incidence of the evil apprehended is so ira-
minent that it may befall before there is opportunity for full dis-
cussion. If there be time to expose through discussion the false-
hood and the fallacies, to avert the evil by the processes of educa-
tion, the remedy to be applied is more speech, not enforced silence.
Only an emergency can justify repression. Such must be the rule
if authority is to be reconciled with freedom. A person, therefore,
may challenge a law abridging free speech and assembly by showing
that there was no emergency justifying it and ask the court to de-
cide whether there actually did exist at the time, a clear danger;
whether the danger was imminent and whether the evil apprehended
was one so substantial as to justify the stringent restriction im-
posed by the legislature.”?2

The clear and present danger rule means thgf the evil cons«
quence of he comment or utterance mnust be extremely serious and
the degree of imminence extremely high before the utterance can

Tl Whitney v. Californis, 274 U.S. 357, 47 S. Ct. 641, 71 L. Ed. 1085
(1927).
2 Jbid.
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be punished. The danger to be guarded against is the substantive evil
sought to be prevented. This test then as a limitation on freedora
of expression is justified by the danger or evil of a substantive
character that the state has a right to prevent. Unlike the dange-
rous tendency rule the danger must not oniy be clear but also present.
The term “clear” seems to point to a causal connection with the dan
ger of the substantive evil arising from the utterance questioned.
*Present” refers to the time element. It is used to be identified with
imminent and immediate danger. The danger must not only be pro-
bable but very likely inevitable. The word “present” has been de-
fined by jurisprudence as meaning imminent,”® urgent’® and im-
pending.® It will require an unusual quantum of proof to establish
a present danger.’

When Congress has provided a restriction upon speech or as-
sembly in the form of a law which punishes certain utterances as
productive of a clear and present danger of substantive evil, the
court is not bound by legislative findings for the enactment of the
statute cannot alone establish the facts which are essential to
its validity. The Court must determine for itself whether the prc-
hibitory legislation was in fact necessary and it is not bound or
controlled by the fact that a vast majority of the citizens, ac-
ting through their representatives feared serious injury unless th:
restriction is imposed.?”

It is noteworthy to look into two cases, one of which is Thomas
v. Collins and the other is Terminello v. Chicago, both of which
were decided during he period when the clear and present danger
fule was said to have achieved majority status.

The case of Thomas v. Collins™ involved a statute which re-
quired labor organizers to register and procure an organizer’'s card
before they could solicit union membership. The accused was
charged with contempt for violating an order restraining him from
soliciting membership without first having complied with the sta-
tute. The evidence shows that after having been served with the
order, he went ahead and delivered a previously scheduled address
to a peaceful and orderly labor meeting. The accused argued that the
statute is invalid on the ground of previous restraint and denial of
equal protection of laws and he relied on the clear and present dang-

78 Craig v. Harney, 331 U.S. 367, 67 S. Ct. 1249,.91 L. Ed. 1796 (1943)
74 Abrams v. U.S., 250 U.S. 616, 40 S. Ct. 17, 63 L. Ed. 1173 (1919) .

7 Thomas v. Collins, supra, note 6.

.78 Schneiderman v. U.S,, 320 U.S. 118, 63 S. Ct. 1333, 87 L.Ed. 1796 (1943)
7 Whitney v. California, supra, note 70.

78 Suprae, note 6.
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er rule. The prosecution, on the other hand, contended that the
statute was no more than a registration law designed to assure pre-
vious identification and that it conferred ministerial rather than dis-
.cretionary power. It was alleged that thé statute is just one of re-
gulation of a business practice and the question of speech and press
does_not concern the court.

The Supreme Court rejected the idea that the First Amendment
is not applicable to business or economic activity and restated the
preferred position to which the freedoms of the First Amendment
had been elevated. It gave the view that only restrictions of speech
and press that are justified are those that create a “clear and pre-
sent danger” to public interest. “Only the gravest abuses, endange-
ring paramount interest, give occasion for permissible limitation™.
It was conceded that labor unions are subject to state regulation to
the extent required by public interest but whatever this inter-
-est might be, such regulation may not invade the domain reserved
for free speech and assembly. Within this domain is included the
free discussion concerning the conditions in industry and the causes
of labor dlsputes indispensable to the effective and intelligent use of
the processes of government to shape the destiny of modern indus-
trial society. The Court, therefore, rejected the idea that one must
register before a §peech could be made in which supporf for a lawful
movement was enllsted In the absence of a grave and immediate
danger to an interest which, the state has a right to protect, lawful
assemblies cannot be called instruments of harm that reqmre pre-
vious 1dent1flcat10n of speakers.

In the case of Terminells v Chicago,™ the accused, a Cathohc
priest who was under suspensxon by his bishon. had been charged w.th
disorderly conduct in VIOIatlon of a city ordinance forbidding brea-
ches of the.peac_e He delivered a public address to a capacity - u-
dience in an 800-seat auditorium outside of which a picket line of
several hundred was formed and a crowd of about one thousand
gathered to protest. The meeting was held in an atmosphere of
people being escorted through picket lines, n]othmg being tornm,
stench bombs and other misgiles thrown at the buiiding, epithets
hurled at those who attended the meeting, windows broken and at-
tempts made, one by a flying wedge of forty boys, to rqsh the au-
ditorium. The accused on the other hand, not only condemned the
conduct of the crowd outside but also denounced, with considerable
vigor, various political and racial groups as inimical to the wei-
fare of the nation. -

79 337 U.S. 1, 69 S. Ct. 894, 93 L. Ed. 1131 (1948).
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“Terminello was tried before a jﬁry which received the follow-
ing instruction from the trial judge:

“Misbehavior may constitute a breach of peace if it stirs the public
to anger, invites dispute, brings about a condition of unrest or creates
a disturbance, or if it molests the irhabitan's in the enjoyment of peace
and quiet by arousing alarm.”

He was found guilty and the appellate court of Illinois affirmed
the conviction. The Supreme Court, by a five to four decision, re-
versed the judgment. The reason for the reversal was one that made
it unnecessary for the majority to go into the facts of the case; it
found the charge to the jury, an unconstitutional restriction of free
apeech. The instruction was an authoritative construction of the or-
dinance under which Terminello was convicted.

Speaking for the Court, Justice Douglas said that under our sys-
tem of government, the function of free speech is to invite dispute
and it may serve its purpose best when it induces a condition of un-
vest, creates dissatisfaction with conditions as they are, even stirs
people to anger. Provocative and challenging as speech often is,
may strike at prejudices and preconceptions and have profound un-
settling effects as it presses for acceptance of an idea. And that is
why, although it is not absolute, speech is protected from censorship
or punishment except when there is a likelihood that it will pro-
duce a “clear and present danger” of a serious substantive evil far
above public inconvenience, annoyance or even unrest. As applied to
Terminello, the ordinance here was found to be a denial of the rigat
of free speech guaranteed by the Constitution and this is true even
though, throughout the proceedings, the state appellate courts had
assumed that only conduct amounting to fighting words were pu-
nishable under the ordinance. ‘

The clear and present doctrine was impliedly accepted in Primi-
cias v. Fugoso,® but it was not until the case of Gonzales v. Commis-
sion on Elections,$! that our Supreme Court expressly held that such
rule is the one to be applied as the standard in testing the validity of
restrictions imposed on the exercise of the rights of speech, assembly
and petition.

The inquiry that arose in the case of Navarro v. Villegas®® is
whether there existed a clear and present danger of public disorder,
breaches of peace, criminal acts and bloodshed at the time the res--

8 Supra, note 3. -
81 Supra, note 14.
8 Supra, note 1.
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pondent Mayor of Manila denied the request for a permit of th.e pe-
titioner.

To show a clear and present danger, one must prove that tne
evil consequence of the comment or utterance must be extremely
serious and the degree of imminence extremely high before the
utterance can be punished. There is the necessity of a finding of
a “clear” danger, a causal connection of the proposed assembly with
the danger of substantive evil. It is clear from the facts that the
riots and bloodshed on the January 30 and February 18 demonstra-
2ions, did not cccur while it was in progress but after it was termi-
nated. The violence on February 18, 1970 even happened almost
two kilometers away from Plaza Miranda long after the rally had
dispersed. The facts also show that the speeches delivered during
the demonstrations did not incite the participants to commi.
acts of violence. The news account of the February 12 rally showed
that the speeches centered on American “imperialism”, the “feudalism
in our country”, the “fascism” of the Marcos Administration and
the need for reforms.8 Furthermore, it was not shown that the
riots and disorder were perpetrated by the petitioner and the
members of the Movement for a Democratic Philippines. As a mat-
ter of fact, the leaders made it clear throughout that the rally was
intended to be peaceful and instructive to all those who would like
to advance the cause of national democracy. They repeatedly asked
the participants in the past demonstrations, not be taken in by pro-
vocateurs or to give the police and military no chance to take re-
pressive action.s4

Furthermore, the causes of bloodshed, riots or disorder can be
attributed to so many things that it is not just and reasonable to
gay that the proposed assembly has a causal connection with the
evils feared. The riots or disorder may be due or could have been
started by an altercation between a person and another or between
two groups for reasons unimaginable under the sun. It may be
caused by another organization different from that which the pe-
titioner represents in order to discredit the latter organization. It
may be caused by provocateurs and goons hired by government tacti-
cians in order to remove the reform movement from the sympathy
of the public. It is for these and other causes which make us hesic-
ant to conclude that there exists a “clear” danger or a causal connec-
tion between the substantive evils feared and the proposed assembly.
All these are purely speculative such that suppression of the exercise

8 Manila Times, February 13, 1970, p. 1, col. 6.
8 Id.
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of the right of assembly and petition cannot be ‘justified.

Granting, however, that there exists a “clear” danger, is it
present? The word “present” was held to mean “imminent”, “im-
pending” and “urgent”. Do the facts show an imminent, over-
hanging or eventual danger? On the January 30 demonstration,
violence resulted in injuries to scores of students death to six.
persons and damage to many public and private properties.” On the
other hand, the February 12 rally was peaceful and orderly but in
the February 18 demonstration, violence again ensued after the:
meetmg had ended. If you ask a person of extraordinary prudence,
he will tell you that according to the probabilities, the riots or dis-
ordel 'may or may not occur on a 50-50 chance. The mere fact that
it happened in the last demonstration would not show that it would
happen again, for the proposed rally may be as peaceful and com-
mendable as that of the February 12th. An “unusual quantum of
proof" is required in order to warrant a conclusion that a present
danger exists. As none was offered, it cannot be said that the subs-
tantive evil feared is so imminent, urgent and impending that it
will result if the projected rally is allowed.

" Moreover, the fact that respondent Mayor offered thé petition:
er the use of Sunken Gardens arnd even Plaza Miranda on Saturdays.
and Sundays shows that there was really no clear and present danger
of the evx_ls which -the government has a right to prevent. " If the
danger was so imminent that violence would occur at Plaza Miranda
on the date sought, the same would also happen at the Sunken Gar-
dens and surrounding areas. If it would occur at Plaza Miranda on
the date applied for by petitioner, the same result must be expected
on a Saturday on Sunday.. Since the Supreme Court has made a find-
ing that there existed a clear and present danger of disorder and vio-
lence, it should have altogether prohibited any demonstration by the
Movement for a Democratic Philippines on such date. For to say that
it is present in one place at a certain hour and day and is inexistent in
another place at the same hour and day is to be inconsistent. Other-
wise, it would be like saying that a killer for hire will shoot his vie-
tim only in one place and not in another.

“The mere possibility that the petitioner may say or do some-
thing tending to disturb public order is insufficient to warrant de-
nial of the license prayed for. Otherwise, we would in effect nullify
the Bill of Rights, for all rights are susceptible of abuse and hence,
the possibilitiy of such abuse is always present in the exercise oi
any right. Obviously, a right of such magnitude as to be guaran-
teed by no less than four provisions of the fundamental law — an¢
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these of the most transcendental and vital to the democratic sys-
tem underlying the structure of Our Republic — cannot be curtail-
ed on the basis of an abstract and speculative possibility of a threat
to peace or breach of peace, which may or may not result.”s

“Fear of serious mJury alone cannot justify suppression of fre.
speech and assembly. To justify suppression of free speech, there
must be reasonable ground to fear that serious evil will result if
free speech is practiced. There must be a reasonable ground to
believe that the evil to be" prevented is a serious one. Prohibition
of free and assembly is measure is 'so stringent that it would be
inappropriate as the means for averting a relatively trivial harm to a
society.”86

The standard now accepted in the United States is the balancing

of interests rule. This test is said to have gained a foothold in
Schneider v. State ¥ in 1989 when Justice Roberts said:

“In every case, therefore, where legislative abridgment of the
rights is asserted, the courts should be astute to examine the effect
of the challenged legislation. Mere legislative preferences or beliefs
respecting matters of public convenience may well support regulation
directed at other personal activities but be insufficiert to justify
such as diminishes the exercise of rights so vital to the maintenance
of democratic institutions. ‘And o, as cases -arise, the delicate and
dxfflcult ‘task upon the courts'is to welgh the circumstances and to ap-
praise the substantiality of the reasons advanced in support of the
regulatior .of the free enjoyment of the rights.”

This test evolved due to the view that the clear and pre-

sent danger rule was said to be not a rule of universal applicability
~ and validity nor an automatic mechanism that relieves a court of the
need for careful scrutiny of the features of a given situation and
cvaluation of the competing interests involved.

Justice Frankfurter is of the opinion that the balancing test 1s
the proper approach for the courts to apply in all free speech cases.
In Dennis v. U.S. 8 he said: .

“Absolute rules would inevitably lead to absolute exception and such
exceptions would eventually . corrcde the rules, The demands of free
speech in a democratic society as well as the inferest.in national se-
curity are better, served by ‘candid and mformed wexghmg of the
competing interests’ within the confines of Judl(:lal process, than by
announcing - dogmas too mﬂex1b1e for non-Euclidean problems to be
solved.”

86 Ignacio v. Elg, 99 Phil. 346 (1956).

86 Supra, note 72.

87 308 U.S. 147, 60 S. Ct. 146, 84 L. Ed. 155 (1939):
88 341 U.S. 494, 71 S. Ct. 857, 95 L. Ed. 1137 (1951).
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The theory of balancing of interests represents a wholly prag-
matic approach to the problem of First Amendment freedoms, in-
deed to the whole problem of constitutional interpretation. It
rmts on the theory that it is the Court’s function in the case before
it when it finds public interests served by legislation on the one
hand and the First Amendment freedoms affected by it on the other,
to balance the one against the other and to arrive at a judgmer.
where the greater weight shall be placed. If on balance it appears
that the public interest served by the restrictive legislation is of
such a character that it outweights the abridgment of freedom, then
the Court will find the legislation valid. In short, the balance of
interests theory rests on the theory that constitutional freedoms
are not absolute, not even those stated in the First Amendment and
that they must be abridged to some extent to serve appropriate and
1mportant publlc interests.8®

] In ascertaining the point or line of equlllbrlum, the following
factors are relevant: a) the social value and importance of the spe
cific aspect of the particular freedom restricted by the legislation;
b) the specific thrust of the restriction, i. e., whether the restric-
tion is -direct or indirect, whether or not the persons affected are
few; c) the value and importance of the public interest sought to be
secured by the legislation — the reference here is to the nature and
gravity of the evil which Congress seeks to prevent; d) whether
the specific restriction decreed by Congress is reasonably appro-
priate and necessary for the protection of such public interest; and
e) whether the necessary safeguarding of the public interest involv-
ed may be achieved by some other measure less rectrictive of the pro-
tected freedom.®®

The balancing of interests test means that in determining whe-
ther the constitutional prohibition against abridgment of freedom
of speech, assembly, and petition has been violated, the court should
balance the competing interests involved. In the case of Navarro ».
Villegas- the -exercise of the petitioner can be equated with the in-
convenience suffered by the people in Manila. ’

The right to freedom of speech, assembly and petition for red-
ress of-grievances are fundamental personal rights of the people re-
cognized and guaranteed by our Constitution. They, along with
other civil rights are inviolate and may be exercised without the

89 KAUPER, CIvIL LIBERTIES AND THE CONSTITUTION 1i8 (1966).
(19686).
90 27 ScrA 835 (1969).
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prior necessity of securing a permit from the government. In
fact, these are effective weapons of the citizenry against an abusive
and corrupt government.

The public assemblies are well adapted to the promotion of
causes. concerning the people since these are the effactive ways of
forming public opinion and are less expensive than hiring a hall or
purchasing time on the radio.

Furthermore, it cannot be denied that the demornstrations and
rallies in recent years had been used as very effective instruments of
citizen protest in the achievement of badly needed reforms for the
betterment of the lot of the students, farmers, peasants and
other segments of the population. '

On the other hand, the inconvenience suffered by the people in
Greater Manila was minimal compared to the injury which the
petitioner may suffer if denied the permit considering that the
achievement of the demands of the proposed demonstration will
benefit not only the people in Manila but all those concerned in all
parts of the country. As was said in one case, “it would seem that
what the public endures for the sake of sports, it should be able to
endure in the assertion of the fundamental rights”. This is part of
the price of our freedoms.

SUMMARY

The rights of peaceful assembly and petition for redress of grie-
vances are guaranteed and protected by the Constitution. These are
not absolute, not unlimited rights as it can be regulated in the inte-
rest of public safety and general welfare. Any regulation or ordi-
nance which restricts the exercise of such rights must contain suf-
ficient standards to prevent its unwarranted abridgment. For this
matter, an ordinance which, on its face, vests unbridled or limitless
discretion in the licensing authority in approving or denying permts
for the exercise of the rights of assembly and petition in public
places, should be declared void and unconstitutional. It is submitted
that such ordinance should not be construed by our courts so as to
make it “pass the constitutional muster”. The more acceptable pro-
cedure is to declare the ordinance void and let the legislating power
enact a new one with sufficient guideliness for its implementation.

Considering that the exercise of the right of assembly and peti-
tion is an essential element in the proper functioning of a democra-
tic system, the clear and present danger rule is the most suitable and
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reasonable sta_ndjardvfor reconciling order and authority with free-
dom:

The ordinance in Nawvarro v. Villegas vests limitless discretion
in the licensing official in such a way that the grant of a permit
will depend upon his own notions of “convenience or public use”
and hence is void and unconstitutional on its face. Conceding that
the construction placed on such ordinance is valid, the licensing of-
ficial did not administer it in the manner which our Suprme Court
‘has construed it and therefore constitutes a prior restraint on the
rights of the applicant. From the analysis of the facts, it shows
that there was no clear nor present danger of breaches of peace,
disorder, criminal acts and blooshed such that the restriction upon
the rights of the applicant is void and the petition for mandamus
should have been granted.



