THE RULE OF LAW IN UNCONVENTIONAL WARFARE *

Judge GUILLERMO S. SANTOS

Introduction—

The subject which we shall discuss tonighf evokes a seemingly
impossible synthesis of dichotomous and discordant trends in inter-
national law and relations.

The rule of law to which most of the civilized world today as-
pire seeks order, abhors uncertainties and requires clear definitions
and fine distinctions for its application. Unconventional warfare,
by its nature and as it is waged today, presents fact-situations which
often defy categorization and, in truth, to be efficient and effective
often requires, indeed demands ruses, stealth, deception, treachery .
and ultimately lawless violence. The former represents or embodies
the innate desire of mankind for order, for the regime where free-
dom and justice prevail in the various aspects of relationships among
men and between nations. Thru the latter, the aggressor state—as-
suming that it can be identified—seeks to promote its interests, wheth-
er social, political or economic, through subversion and/or violence.

Our subject, in its most simple frame of reference, requires a .
definition of “unconventional” warfare, a term of recent vintage.
Then we are asked how this type or form of modern warfare-—which
has been denominated “unconventional” for the reason that it is un-
orthedox, or, perhaps, because it defies, or was designed to, circum-
vent, conventions—is comprised under present rules or norms of
warfare. Finally, we are invited to speculate on the ways by which
the rule of law may be made to prevail in unconventional warfare
cituations.

I
The Rule of Law—

The rule of law, in its most elemental concept, is that condition
in a society where the law, as determined by the people, who are the
. ultimate repository of sovereignty in democratic states, defines and
regulates the relations among individuals.! In the international

* Paper read by Judge Guillermo S. Santos at the joint meeting gf the
Philippine Society of International Law and the Philippine Commission of
Jurists.

1See African Conference on the Rule of Law, A REPORT OF THE PROCEED-
INGS OF THE CONFERENCE AT LAcos, NIGERIA, Jan. 3-7, 1961, p. 85; Whitney
North Seymour, “THE EvOLVING WORLD CONCEPT OF THE RULE OF LAw—AN
AMERICAN VIEW”; also, Dr, Justino Jimenez de Arechaga, “SoME THOUGHTS ON
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plane, it is that condition where the states accept and observe the
rules or conventions freely arrived at as norms in their dealings.
The concept is now of wide acceptance and has sank into the con-
sc.ousness of peoples in most parts of the world. Several nations
claim it as their heritage, aithough not always with a clear percep-
tion of its meaning and implications. It has appeared in various
forms in different legal siystems and therefore assumes a number of
aspects. All these, however, have one precept in common—that the
individual and the components of a society or state live and exist
under a regime of law—not arbitrary force, nor the whim or caprice
of any individual or group of individuals, or of the state. It is thus
of the escence of the concept that the primacy of force is ruled out
by the society ; that no person or group in a state or society is above
ti.e law; that all are bounden to accord it observance and obedience;
and that those who transgress its precepts shall receive their due
thru independent judges under a system of penalties or sanctions
pre-determined and fixed by the law. Thus is order maintained in
social groups and the rights of the individuals to freedom and jus-
tice assured; thus only may the right of the several states in the in-
ternational community to co-exist in peace be guaranteed. Thus,
finally, is the primacy of force in domestic and international relations
minimized.2

The rule of law, in the philosophical sense of the term, has been
built up and formed slowly and laboriously. The history of mankind
may in a sense be said to be a continuous and protracted struggle
to achieve it ac a common heritage for all. But the struggle for
law in the international sphere presents even more formidable ob-
slacles and difficulties. The antagonism in national aspirations, the
deep-seated disharmonies borne of racial, cultural and ideological
orientations; the conflict in social, political and economic interests;
and, antecedent historical associations among nations and states—
which are the elements that make up the “syndrome of parochial-
ism” *—conspire to this end. But the growing acceptance of the

THE RULE OF LAW”, Journal of the International Commission of Jurists, 1963, pp..
269 et cee.

2 Sce SEATO Publication, COLLECTIVE SECURITY: SHIELD oF FREEDOM, 1963,
cn “THFE RULE ¢F Law”, pn. 26-27. “Society cannot exist without law. Most
of the law which governs the relation between nations have developed not by
legislaticn, but out of centuries of traditions and customs, trzaty ard agreement.
Everything that is done to enlarge this law of nations, therefore, helps strength-
en foundations of p2ace. The United Nations has made important contribu-
tions towards enlarging the world’s 1ule of law to meet both the facts of in-
ternatioral life and various national interests.” The rule of law in inter-
national relations is the thesis of two major contemporary works—(1) Mec-
Dougal & Feliciano, Law and Minimum World Public Order (Yale, 1961); and
(2) Clark & Sohn, Wofld Peacc Thru World Law (Harvard, 1958).

3 Prof. Harold D. Lasswell, in his Introduction to Law cnd Mmimum World
Public Order, p. xxi.



19653 THE RULE OF LAW IN UNCONVENTIONAL WARFARE 457

concept of the rule of law by most states is a happy augury for the
realization of the rule of law in international relations. For as it
becomes an accepted mode or way of life in the various states which
make up the family of nations, its validity and feasibility as a norm
in the conduct or relations of states in the international community
increases.

Unconventional Warfare—

But unconventional warfare polarises the opposite trends in in-
ternational relations. Its novel techniques of subversion and aggres-
sion are designed and calculated to circumvent known rules and con-
ventions of warfare. It has threatened the peace of the world after
the last war to an alarming scale. It has brought the ‘world to the
brink of nuclear war in at least two instances—earlier in Korea and
recently in Cuba; but for fear, respectively, on the parts of the po-
litical elites in the United States and later of the policy determinants. .
in Russia. Since 1945 to 1962, or a period of 17 years, 35 of the
104 (then, now 114) members of the United Nations, or about Vs,
had been affected in their territories in one may or another and in
various degrees of seriousness by unconventional warfare* Uncon-
ventional warfare (also, at this stage of our discussion, limited wars
or conflicts) have ranged in scope from Korea, where United Na-
t'ons casualties were placed at 44 thousand South Koreans, 27 thou--
sand Americans, 8 thousand others and 1 million 350 thousand enemy
dead and wounded over a 3-year period, 1950-1953, to the alleged
landing by Indonesia of 100 odd guerrillas. at Labie on the eastern
part of Johore sometime in the middle of last year.

Uneconventional wars—or limited wars and conflicts—were the
cnly kind that have occurred since WW I1.5 Of the 23 war situations
recorded, 17 have not necessarily been small or short wars. By strik-
ing a statictical time-manpower balance of all the 17 limited wars,
cne finds that they have averaged about 2146 years in duration and
r.early 600 thousand men engaged.® In none of these wars have atomic
weapons been used ; but they have been available in several instances;
and, in at least two situations its use was threatened—i.e. the Soviet
missile threat at the time of the Anglo-French-Israeli attack upon
Ezypt and the delivery and installation by the United States of

4 Foreword to The Annals of the Amrwican Academy of Political and Socual
Scieness, Vol. 341, May, 1962, “ON UNCONVENTIONAL WARFARE”, p. viii, hence-
forth “The Annals”.

5 Hanson W. Baldwin, “LIMITED WAR” in AMERICAN STRATEGY FOR THE
NUCLEAR AGE, hencaforth “AMERICAN STRATEGY”, edited by Walter F. Hahn
& John C. Neff, p. 252 (1960).

6 Pcr General Maxwell D. Taylor, former US Army Chief of Staff in
“LiMiTeD WAR”, supra.
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atomic launchers during the Formosa Straits crisis.” In 1963, the
US and the USSR were in proximate confrontation over the at-
tempted installation of atomic weaponry in Cuba by the Russians.

There is support in the inference that they will continue and
that the rate of incidence may rise.2 In the year 1963 alone, the
magnitude of unconventional or limited warfare may be gleaned
from the following: The US has 50 thousand troops stationed in
South Vietnam where a protracted warfare has been carried on
with North Vietnam, and. with the Chinese Communists giving
substantial aid to the guerrillas operating therein. In mearby Laos,
leftists, who have received increasing amount of Chinese aid and
the rightists and neutralists have carried on intermittent warfare.
In Indonesia, authorities trained and equipped 6 thousand guerrilla
fighters in North Borneo to oppose the Federation of Malaysia. In
the Middle East, 28 thousand UAR troops have been involved in
a civil war in Yemen with 1,500 Soviet advisers cooperating with
the UAR. A United Nations team was hard placed in trying to
restrain the UAR troops from attacking Saudi Arabia; and British
troops protecting the border of recently established Saudi Arabia
~ engaged in clashes with UAR troops. Simultaneously, the Arab
states maintain military pressure against Israel and at least 100
clashes have taken place on the Israeli-Syrian border alone with-
in the year. After the French relinquished control of Algeria, Mo-
rocans and Algerians engaged in skirmishes in their common
boundary within the Sahara desert. Fighting was resumed at
Angola where about 3,000 guerrillas trained in the Congo and
equipped by various African states crossed the border and were
attacked by Portuguese troops. In Cuba, with aid from Soviet Rus-
sia, several land, sea and air encounters have taken place with US-
aided Cuban exiles. Cuba also promoted subversion in other Latin
American states, particularly Venezuela. The tension on the Tibet-
an border between India and China remains at critical points and
so was the tension between India and Pakistan on the Kashmir
border., In northern Italy, the question of the German minority
led to embittered relations between Italy and Austria. Somalia’s
territorial claims resulted in conflicts on the border between Soma-
lia, Ethiopia and Kenya. Armed conflict was imminent between
Haiti and the Dominican Republic. Relations between Bolivia and
Chile were tense.?

7 See “LIMITED WAR”, supra.

8 Theodore Ropp, War in the Modern World (1959), p. 366; also “AMERI-
CAN STRATEGY”; James D. Atkinson, UNCONVENTIONAL WARFARE, pp: 301 et seq.

9 Encydlopedia Britanica, BOOK OF THE YEAR 1964, p. 444,
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The foregoing fact-situations of unconventional and/or limited
wars, throughout the period after WW II, and more particularly
in the vear 1963, provide us with factual bases for our inquiry into
the origin, nature and employment of unconventional warfare.

Some Definitions; Categories—

Unconventional warfare covers a wide spectrum of unusual and
unorthodox aggressions, often times peaceful sometimes violent. A
term which was used for the first time during and/or immediately
after the close of WW II to describe this peculiar form of warfare,1©
it has bzen defined differently by various authors.!!

10 James D. Atkinson, “UNCONVENTIONAL WARFARE” from the AMERICAN
‘S’I’RATL‘GY, cit. supra, p. 301. Prof, Atkinson attributes the use of the term
unconventicnal warfare’ to the late General William J. Donovan to mean the
abandonment of the traditional distinctions betwezn peace and war. He points
out. that the communists, without specifically using the term, has practiced
unconventional warfare from more than 4 decades. Lenin enlarged Marx’ '
theory of class struggle into the concept of universal conflict. On this broad
battlefield, according to Lenin, the techniques of cultural. psychological, polit-
m?,l., conspiratorisz] and economic warfare will not be used so much to support
military operations as in the past; rather they would supplement and even
supplant the orthcdox use of armed forces. The union of these 2 streams is
accomplished in the modern synthesis by Mao Tze-Tung. This analysis rings
a familiar eche in Castro’s Cuban revolution.

It Re aptness of the term: The term ‘unconventional warfare’ has been
said to be not a particularly apt term from th: viewpoint of international
law. For it could be misinterpretad to imply a type or form of warfare not
in accord with international conventions which are a major source of the laws
of war, Actually, warfare in any typec, i.e. total, general, limited or revolu-
tionary, or in any form, conventional or unconventional, regular or irregular,
orthodox or modern, is governed by international law.”—Morris Greenspan in
“INTERNATIONAL LAW AND ITs PROTECTION FOR PARTICIPANTS IN UNCONVEN-
TIONAL WARFARE” from The Annals, cit. supra, ON UNCCNVENTIONAL WARFARE,

Re ambiguity of the torm: “The seminar entertained a number of ques-
tions concerned with methcds applicab’e to the study of unconventional war-
fare, One of these, not surprisingly, had to do with problems of definition.
Although s2veral of the papers had, dealt with such problems, there weos o
reiterated comment that the separate defindtions neced to be brought within o
systematic pattern. There seems to be agreement on the conclusions: first,
that the present language (at least in English) for the distinctions of un-
conventional war and violent political questiong is ambigucus and, second, that
tha directive influence of definitions both in the military and academic com-
munity makes the development of a sound taxonomy important.” See The An-
nals, Dr. Russell Rhyne, UNCONVENTIONAL WARFARE AND QUESTIONS, p. 102.

Some definitions—Prof. James D. Atkinson—“Unconventional warfar: em-
braces a broad spzctrum of conflicts which includes such diverse activities as
propaganda, economic warfare, sabotage, espionage, subversion, strikes, civil
disturbances, terrorism, political and guerrilla warfare. These methods of
conflicts are used either singly or in concert within the framework of an over-
all grand strategy. Unconventional warfare employs both non-violent and
violent techniques; indeed, its most distinctive characteristic is that it blends
violence and non-violence into a new synthesis of warfare.” From the AMERI-
CAN STRATEGY, cit, supra, p. 302, :

Col. Slavko N. Bjelajac—“UNCONVENTIONAL WARFARE IN THE NUCLEAR
Era”—Unconventional warfare defies exact definition because it encompasses
the broad and shzdowy no man’s land between formal peace and formal war.
Broadly considtred, it is that diversity of actions and measures which a people
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Two definitions from the military and legal standpoints will af-
ford us with desirable perspectives. Brigadier General William P.
Yarborough,? defines it thus—*“Unconventional warfare encom-
passes the interrelated fields of guerrila warfare, escape and evasion,
and conduct of subversion against hostile states during war time and
is itself part of a broader area known as special warfare. The latter
in addition to unconventional warfare includes psychological warfare
and counter-insurgency operations. In this sense, unconventional
warfare is distinguished from nuclear war, conventional war, brush-
fire or small wars and the cold war. The nuclear and large-scale con-
venticnal wars provide opportunities for unconventional warfare
activity ; the brush-fire and cold war situations currently bring guer-
rilla and counter-guerrilla actions into constant interplay as an in-
tegral element.” ¥ Morris Greenspan 4 defines it as—*“x x x [A]
shapeless and insiduous kind of warfare that avoids the title of war;
it is fought by subterranean armies composed of volunteers, revolu-
tionists, guerrillas, spies, saboteurs, provocators, corrupters, subves-
ters; it is a waging of war not only by military means, but political-
ly, economically and psychologically. This kind of war is not de-
signed to overturn a state by hard blows; rather, it nibbles at the
foundations of the state, removing the underpinnings by a process
- of erosion, until the whole structure crumbles and falls. It is a war

can bring to bear against an enemy, either an invader or an oppressive gov-
ernment, short of confronting him formally on the battlefield. Unconventional
warfare may consist of violent actions like guerrilla attacks, civil insurrections,
mass riots, sabotage or terrorism or of such non-violent techniques as propa-
ganda, infiltiation, strikes, boycott, and espiomage. Indeed, its most distinctive
characteristic is that of blending violence and non-violence into a new syn-
gllesis of warfare. See Modern Guerrille Warfare, p. 440 (1963), F. M, Osanka,
itor,

12 Brigadier General, U.S. Arny, is Ccmmarding Gencral of the US Army
Special Warfare Center and Commandant of the US Army Special Warfare
School, Fort Bragg, North Carolina. He ig a graduate of the United States
Military Academy (1936), the Command and General Staff College, the Brit-
ish Staff College, and the US Army War College. He has been Chief of Troop
Information and Education Department, Armed Forces Information School; a
faculty m-mber of the Advanced Study Group, US War College, Provost Mar-
shall of US Forces, Austria and Deputy Chief of the United States Military
Advisory Assistance Group to Cambodia. He has commanded a parachute in-
fantry company, a parachute infantry battalion, a regimental combat team, an
infantry batth> group, a counter intelligenecs corps group and a military intelli-
gence eroup. From The Annals, p. 1, cit. supra.

13 UNCONVENTIONAL WARFARE: ONE MILITARY VIEW, from The Annais,

HLLB., Los Angeles, California, Barrister-at-Law of Grcys’ Inn, was
research assistant in law at the London School of Economics before he en-
tered into practice at the English Bar. During his Wor'd War II service in
the British Army, he served under the Legal Adviser, Civil Affairs Branch,
General Headquarters. Middle East, and as a Public Prosecutor, Assistant Legal
Adviser, and Judge in the British Military Administration, Eritea. He cur-
rently is engaged in legal research and writing and is the suthor of THE Mop-
ERN LAW OF LAND WARFARE (1959).— The Annals, p. 30, cit. supra.
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that in ‘“peace” time operates at a level below that of outright pro-
vocation and the instigators do mot appear in the open. Yet, by
taking over state after state in this fashion, the world balance of
power may be effectively shifted from one side to the other without
cutright, all-out war.” 15

There are thus two main categories into which unconventional
warfare may, for general purposes, be grouped: 1¢ those operations
waged in support of a conventional war effort where a country is
occupied by enemy forces, such as the guerrilla and underground
activities in WW 1II against the Germans, Italians and Japanese in
the occupied territories. The other are those operations carried out
in the cold war of a revolutionary, politico-military type of conflict,
sach as those fought in Indo-China, Malaya and Cuba, and the con-
flicts still being waged in Algeria, Laos and South Vietnam. These
two categories or aspects of unconventional warfare not only require
different types of organization and training for their effective im-
plementation but also different types of organization and means for
countering them.1?

The former category is the historical concept of guerrilla or ir-
regular or partisan warfare, This was what Clausewitz described
as “a people’s war” which depends on the intimate support of the
population at large.!® Their operation and implementation is
summed up in Mao Tze Tung’s slogan: “Enemy advances, we re-
treat; enemy halts, we harrass; enemy tires, we attack; enemy re-

15 INTERNATIONAL LAW AND ITs PROTECTION I'CR PARTICIPANTS IN UNCON-
VENTIONAL WARFARE, from The Annals, p. 30.

16 Slavko N. Bjelajac, in UNCONVENTIONAL WARFARE, AMERICAN AND SOVIET
APPROACHES, from Ths Annals, p. 75. Along the tame line of analysis, see
Russel Thyne in PATTERNS OF SUBVERSION BY VIOLENCE, from Thz A=nnals, p. 66—
‘“subversion came to be listed as part of unconventional war in para‘lel with
guerrilla warfare, but they have developed somewhat separately. It is only
in the modern synthesis that they have been merged.” )

“Onz of the aspects of unconvcational warfare is the use of violence applied
concurrently to the weakening of the stat~ and to the corruption of its social
bases. Two main streams of external development are discernible. The first
of these involve the techniqucs of guerrilla warfare. It is illustrated by the
pattern of opposition to Napoleon’s armies by Spanish irregulars; the second
is that of revolutionaries utilizing violence 'as a principal tool for altering society.
1t is illustrated by the Arab revolt during WW I and by the Nazi take over in
Germany, which is ore of the few examples of successful subversion of an
economically developed state. The union of these 2 strzams is accomplished
in the modern synthesis by Mao Tze-Tung.” p. 65.

17 Col. Bjelajac’s dichotomy springs from the operational standpoint from
which the military naturally views unconventional warfare. Dr. Rhynets may
be said to be the result of a historical approach. A thind dichotomy is that
advanced by Greenspan, that—“Unconventional warfare” must be related both
to international and internal conflict” which is a convenient taxonomy for legal
students of this phenomenon. ..

18 Karl von Clausewitz, On War, trans. by O. J. Mattrijs Jolles (New York,
1948), p. 459, cited in Greenspan’s cit. supra, The Annals, p. 33.
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treats, we pursue.” 1 The latter category although already utilized
earlier in some instances have been perfected quite recently by com-
munist revolutionaries Lenin, Mao Tze-Tung and Castro, who suc-
cessfully utilized this modern form of unconventional operations to
achieve their revolutionary ends.2?

From the foregoing definitions and fact-situations, we come to
the following conclusions as to the origin, nature and employment
of unconventional warfare. It is a development and extension of the
techniques of guerrilla or irregular or partisan warfare and was
first employed by the Soviets in its essential form after WW II with
the bi-polarization of power and the advent of the cold war.2! Its
ecsential feature—the synthesis of guerrilla tactics and sub-belliger-
ency techniques were developed after WW 1I as part of the Soviet
drive for the loyalty and/or territorial bases of newly emerging
countries.?? Its characteristic features which distinguish it from
other types or forms of warfare are thus discernible as— (1) its
utilization of guerrilla or irregular forces or tactics; (2) its reliance
upon sub-belligerency and non-violent techniques, e.g. espionage, de-
ception, penetration and subversion; and (3) its synthesis of violent
and non-violent tactics and techniques in pursuing its ends. Uncon-
ventional methods of warfare have been employed predominantly by
the Soviet Bloc 23 to promote their political and military goals in the
cold war and as a key instrument in their concept of peaceful co-
existence 2¢ for two practical considerations—(1) its methods are
less susceptible of detection, and (2) it minimizes escalation of con-
flicts to nuclear confrontation.

. 1YMao Tze-Tung. Selected Worke (New York, 1955), Vol. I, p. 212, cited
in Henry A. Kissinger, Nuclear Weapons & Foreign Policy (New York, 1957),
p. 347; Id., n. 38.

_ 20 The Strategy of Deception, A STUDY CF WORLD-WIDE COMMUNIST TACTICS,
#rlited by Jeane J. Kirkratrick (Farrar, Straus & Co.. 1963) ; Moder: Guerrilla
Warfare, Franklin Mark Osznka, editor—Ernesto “Che” Guevara, LA GUERRA
DE GUERRILLAS; also The American Strategy for the Nuclear Age, Hahn &
Neff. editors, cit. supra.

21 See SEATO publication, cit. supra on “EVENTS IN EUROPE,” pp. 33-40,
citing instanccs in Albania, Bulgaria, Rumania, East Germany, Holland, Hun-
gary, Czechoslovakia, East Berlin, Turkey and Greece; and “EVENTS IN AsIA,”
pp. 40-45, citing Korea.

22 See Dulles, Allen W., THE CRAFT OF INTELLIGENCE, Britannica’s Yearbook,
1963, p. 11, ef s¢q. The book, of course, is a hiaced sourcs, hut is fully docu-
mented.

23 Seec Thz Annals, particularly Col. Slavke N. Bjelajac’s UNCONVENTIONAL
WARFARE, AMFERICAN AND SOVIET APPRTACHES, pp. 74-81 at p. 76. The United
States and other powers of the world also resort to unconventicnal warfare
device:/t2chniques—2.g. the British and French in the Suez and the U.S. in
Cuba. See also David Wise and Thonras B. Rose, The Invisible Government
(Random. House, New York), particularly: GUATAMELA, CiA’s BANANA REvVOLT,
pp. 160-183.

2¢1d., p. 18; “The Communist’'s concapt of peaceful co-existence in no way
limits or changes the foreign policy of the Communist Party of the Soviet Union.
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II
Law & Unconventional Warfare—

The study of a problem of legality and an exploraticn of legal
alternatives designed to meet unconventional warfare situations have
—as recently as January, 1962—been the concern of disciplines al-
lied to the law, i.e., the political and social sciences.2’> As a general
proposition, we submit that the laws applicable in unconventional
warfare situations are to be found in the corpus of domestic laws,

the Charter of the UN and portions of the international law on war-
fare. : :

A systematic and analytical determination of the application of
rules of international law to unconventional warfare situations
should, again, we submit, be approached from three aspects. These
are, first, the rules of international law on the prevention of war-
fare; second, those that relate to the regulation of armed hostilities

On the contrary, the Party explicitly holds that the struggle for life and death

between_ the Communists and nen-Communists world is the !aw of history, and

that this struggle can ncither be abrogated nor altered by any agreements by

'}t;};e lggg';mments.” Citing Komunist, a Soviet publication, 14 to 18 Novem-
r .

A more profound study of the nature of unconventional warfare will show
that it is vnorthedox in a still another sense. The ‘final objective of warfare
is the conquest of the enemy state, traditionally, thru the annjhilation of its
armed forces. Unconventional warfare, skirts the armed forces of the target
state and strikes at the state’s vital elements—its ultimatz bases of power
and its will to resist. It has, therefore, placed more reliance upon capture of
the population’s loyalty thru its hold upen the predominast brses of political
powers, the working masses, th: laborers ard/or the peasantry. Its crucial
stx‘u%'gle are not fought on battlefields, but takes place in the minds of the
people.

25 The articles on unconventional warfare included in The Annals of the
American Academy of Political and Social Sciences, Vol, 341, May, 1962, were
discussed in 'a pre-publication seminar held in Menlo Park, California on Jan-
uary 4 and 5, 1962 under the auspic2s of the Stanford Research Institute, see
Appendix, The. Annals, p. 102. Thus—“A number of points were raised which
suggested potentially uscful recearch tasks. One of these had to do with a
problem of legality. -Guerrilla violence tends to begin with a serizs of acts,
each of which lcoks like nn instance of ordinary crime, and the more optn
sceizties tend to treat them as such. When gangs extend crime or vilification,
even within the confines of a single cily, the resulting problem is too great a
challenge to be handled by local codes and local poice. Whsn outrages are
distributcd over as bread ar area as a nation and are ideologically cor-crdinated
and oxternally supported, they strain the legal order beycnd its tolerable limits.

It was agreed that exploration of legal alternatives designed to meet prob-
le:ns of this sort was a topic worthy of Study. One dzvice, previmtive detention,
was mentioned as being .effective and widely used, but there scemed to be a
feeling that therz is a considerable latitude for abuse in that solutien as prac-
ticed. It was also contended that international law already covers the point,
because the Conventions of 1949 are applicab'e to conditions of civil and colo-
nial war even before there might be a recognition of belligerency. Unfortunate-
ly, thosz conventions also appear to be so hedged by constraint—a guerrilla
must wear clearly visible identification, for instance, and must carry his arms
openly in order to qualify for consideration under them—that they seemed un-
like y to play a very persuasive role in daily operations.”
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in unconvention:l warfare situations; and, third, those that refer to
or provide for sanctions against the violations of these rules. The
last would include the sanctions which may be applied to the initiator
of unconventional warfare and to those who violate the applicable
regulatory conventions in combat situations.

On Prevention—

Warfare—of any type and in any form as long as it involves a
contest of arms between states—has been outlawed.?¢ Aggressive
resort to armed forces, as a general principle, is illegal. For the mod-
ern law of war has reached that stage where resort to armed forces,
as a general principle, is illegal. For the modern law of war has
reached that stage where resort to armed force other than in self-
‘defense, individual and collective, and the carrying out of collective
enforcement actions pursuant to the UN Charter, is illegal per se.?”
Therefore, it can be stated, as a general proposition, that unconven-
tional warfare, in its violent form—however novel its aspect may
take—is proscribed by international law. The UN Charter does not
leave any room for doubt in this regard. Thus, it recites that the
Organization was established “to save succeeding generations from
the scourge of war which twice in our lifetime has brought untold
sorrow to mankind.” This objective it seeks to achieve through “ef-
fective collective measures for the prevention and removal of threats
to the peace and for the suppression of acts of aggression or other
breaches of the peace, and to bring about by peaceful means and in
conformity with the principles of justice and international law, the
adjustment or settlement of international disputes or situations
which might lead to a breach of the peace.2?

It would seem also clear that the UN Charter not only pro-
scribes aggression or resort to armed force in the relations of state
with one another; it also eschews any and all aggression of any na-
ture, whether political, economic or even ideological, so long as the
aggression threatens the fabric of world peace.?® Since unconven-
tional warfare in its subversive phase or form involves aggression
conducted not through armed hostilities but through the sub-belli-
gerancy techniques. of coercion thru political infiltration and sub-
versicn thru deception and penetration, it is, therefore, in the

26 Snlonga & Yap, Pubiie Interaiational Law (1956), pp. 355-357.

2% Jraper, G.I.A.D., The Red Cross Conventions. (London, 1958), p. 98.

28 Charter of the UN, Chap, 1, Art. 1, par. 1; see Lissitzyn, Oliver J., The
Internationa. Court of Justice, Its Role in the Mc/ntenance of Intermational
Peace and Security (UN Studies: No. 6, 1951) p. 39.

29 See McDougal & Feliciano, op. cit., on Aggression and Self-Defense, pp.
190, et seq., particularly “indirect aggression” etc.
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context of the foregoing purpose and precept of the UN Charter,
also illegal.3?

On Regulation — Guerrilla Phase

With respect to regulation—the Hague Convention of 1907, on
the Laws and Customs of War on Land, the Geneva Conventions of
1629 on Prisoners of War, and the Wounded and Sick, and the
Geneva (Red Cross) Conventions of 1949 provide for certain rules
in irregular, partisan, or guerrilla, i.e. unconventional warfare sit-
uation.?! Thus international law under these Convention extends
protection to participants in unconventional warfare. This protec-

tion has been stated very succintly and quite comprehensisvely,
thus 32—

“Unconventional warfare is governed by international law. In
the context of the cold war, it must be considered in relation to both
international and internal wars. In international war, volunteers
are lawful 33 as are troops belonging to an authority not recogmized
by the enemy.3* Guerrillas are lawful combatants if they belong

30 See Dulles, A'len W., THE CRAFT OF INTELLIGENCE, Britannica BOOK OF
THE YEAR 1963, p. 12, citing President Truman’s statement in his ‘address to
the Congrcss of the United States on March 12, 1947 that changes in the
status quo by cosrcicn or by such subterfuges as political infiltrations are in
violence of the UN Charter.

31 Draper, op. c¢it., p. 1, et seq. “In August 1949 at Geneva a diplomatic
conference attended by representatives of sixty-three States established the
texts of four substantial conventions for the protection of war victims. These
ccnventions constituted both an emphatic vindication of humanitarian principles
and a noteworthy contribution to the volume and appearance of the modern
law of war. The First Convention wag entitled the “Geneva Convention
for the Amelioration of the Condition of the Wounded and Sick in Armed
Forezs in the Field” and was a-revision of the Convention of a similar name
of 1929. The Second Convention, the “Geneva Convention for the Amelioration
of the Conditicn of Wounded and Sick and Shipwrecked Members of Armed
Forces at Sea,” revised the Tenth Hague Convention of 1907 for the adapta-
tion to Maritime Warfare of the Geneva Convention of 1906. The Third Con-
vemtion, styled the “Geneva Convention relative to the Treatment of Prisoners
of War,” revised the Convention of the same name of 1929, The Fourth
Convention, and perhaps the most important of the group, was the “Geneva
Convention relative to the Protection of Civilian Persons in time of War.” All
these four Conventions came into force in October of 1950 and are now part
of the law of war.” .

32 Greenspan, Morris, “International Law & Its Protection for Participants
in Unconventional Warfare’, The Annals, p. 80.

33 Greenspan, op. cit., citing The Hague Conventions V (1907), Art. 17
(Conearning the Rights and Duties of Neutral Powers and Persong in War
on Land) fi. 2 cn p. 32. Tengku Abdul Rahman Putra of Malaysia has ac-
corded belligerant status to Indonesian “volunteers” captured in Johore. (Ma-
nila Times, Nov. 26, 1964, p. 6); a'so MALAYSIA'S JUNGLE WAR, The Asia. Mag-
azine, 29 November 1964. .

34 Jd.; Geneva Convention I (1949), Art. 13, Sec. 3, (Wounded & Siek
in Armed Forces in the Field); Geneva Convention II (1949), Art. 13, Sec. 3
(Wounded, Sick & Shipwrecked Members of Armed Forces at Sea) ; Geneva
Convention III (1940), Art. 4 (Prisoners of War), fn. 3, p. 32.
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to an organized resistance movement to a party to the conflict,3”
are commanded by persons responsible for their subordinates, wear-
ing fixed distinctive signs, carry their arms openly, and obey the
laws and customs of war.?¢6 Lawful participants in a levee en masse

35 Id.; Geneva Conventions I & II (1949), Art. 13, Sec. 2 and Geneva Con-
vention III (1949), Art. 4, Szc. 2; fn. 8, p. 33.

36 Id.; The “four conditions are not new., They repeat Art. I of The Hague
Regulations Respecting the Laws and Customs of War on Land, annexed to
The Haguz Convention IV (1907), which applied thme to militia and volunteer
corps not forming part of the regular army. What is new is that they are
now specifically applied to resistance movements, a general term which em-
braces guerrillas.” Draper, op. cit., p. 38.

“Art. 4 of that Convention lists the classes of persons eniitled to prisoner
of war status. It includes members of organized resistance movements oper-
ating inside their own territory, even if it be occupied, provided that they
(a) are commanded by a person responsible for his subordinates, and (b) have
a fixed distinetive sign recognizab.e at a distance, and (¢) carry arms openly,
and (d) conduct their activities in accordance with the laws of war. It may
well be thought that the effectiveness of any resistance movement that com-
plies with these requiremenis will be considerably reduced if not destroyed.
Resistance movements work secretly and wear no uniform. It is not an un-
reasonab'e assumption that this pait of the Article is a further triumph for
those States which have been Occupants, but have never been occupied. Nav-
ertheless, for these mambers or organized resistance movements opersting with-
in or without occupied territory who comply with the above conditions, the
Prisoners of War Convention demands that they be treated as prisoners of
war. Thus for such activities there will be no question of trial upon capture
for they are, in the eye of the Convention, lawful combatants. Should they
fail to comply with these ccnditions then other considerations prevail and
they come within the Civilian Convention. If their illegal activities havs been
carried out in occupied territory, they are liable to trial before the courts
consiituted by the Occupant under Articles 64-66, subject to the judiciai safe-
guards provided in Articles 71 to 75. Organized resistance movements must
be distinguished from a levee en masse. Membsars of the former may lawfully
operate in or out of occupied territory. Members of the latter cannot law-
fully opcrate with an area that is already occupied for they must be “inhab-
itants of} a non-occupied territory who on the approach of the enemy spon-
taneously take up arms to resist the invading forces.” Am open rising in oc-
cupied territory, if not carried out by members of organized resistance move-
ments fulfilling the above conditions, exposes all who participate to trial by
the Occupant’s courts for violation of thz penal law imposed to safeguanrd the
occupant’s civil and military authority in the area.¥ Draper at pp. 89-40.

“Apart from the “commcn articles” which have already been considered
in Chapter 1, the first article that demands attention is Article 4, defining who
are “prisoners of war” for the purpose of the Convention. An individual en-
tited to the status of a prisoner of war under the Convention must not only
“have fallen into the power of the ‘“‘enemy” but must also belong to one of
the categories specified in the Article. If he does not belong to one of these
categories, he will, ags a general rule, be entitled to the protection afforded
by the Fourth Ccavention. If the individual is not entitled to prisoner of
war status but has taken part in hostilities he ig liable to be treated as a war
criminal. Over and above the members of the regular and auxillary armed
forces, Article 4 includes “members” of organized resistance movements operat-
ing in or outside their own territory, even if the territory is occupied, provided
that they fulfill four conditians: (a). they are commanded by a person “re-
sponsisle” for his subordinates, (b) they have a fixed distinctive sign recogniz-
able at a distance, (¢) they carry arms openly, and (d) they conduct their opera-
tions in accordance with the laws and customs of war. This provision w!ll
exclude clandestine or underground activities, the participants in which will
have such legal protection as is conferred upon protected persons in oc.cupled
territory by the Fourth, ie., the Civilians Convention. This inclusion of
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must comply with the last two conditions.?” In countering guerrilla
activity, reprisals may not be used against prisoners of war 38 or
civilians 39 in occupied territory. Hostages may not generally be
taken.4® If inhabitants in guerrilla areas are deported, their wel-
fare must be safeguarded.4! Captured lawful combatants can only
be sentenced by a competent tribunal.4?2 In occupied territory, the
death penalty against an unlawful combatant is only possible if the
pre-occupation law of that territory allowed it.43 Espionage, sabo-
tage, corruption and propaganda may be employed in war.4¢ In civil
and colonial wars both sides must obey the code laid down in Article
3 of the Geneva Conventions of 1949.45 ‘

resistance movements, such as properly organized and operating partisans, must
be considered a distinct step forward. The practical scope of the definition
was ad has already been pointed out, be reduced by the fact that effective
resistance movements inevitab'y operate underground and do not disclose their
identtity until they strike.” Draper at p. 52.

37 The Hague Regulations (1907), Art. 2; Geneva Convention III (1949),
%&rt.24A, g’;c. 6; in each of Geneva Conventions I & II (1949), Art. 13, Sec. 6;
n. 2, p. 87.

38 Id.; Geneva Convention III (1949), Art. 13; fn. 22, p. 38.

- 39 gcg, Geneva Conventicn IV (1949), Art. 83 (Protection of Civilians); fn.
, p. 38.

40 Geneva Convention III (1949); Geneva Convention IV (1949), Art. 34;
fns, 24 & 25, p. 38. Reports from the Congo that Americans and Europeans
including mative Congolese were held as hostages by Congo rebels which prompt-
ed US intervention on “humanitarian” grounds. Associated Press dispatches
from Stanleyville, Congo also showed a Chinese machine gun captured from
Cengolese rebels., (Manila Times, 30 November 1964, p. 5-A.)

41 Geneva Convention IV (1949), Art. 49; Greenspan, The Modern Law
of Land Warfare (Los Angeles, 1969), p. 267; fn. 27, p. 38.

42 Geneva Convention III (1949), Art. 5; p. 38.

43 Geneva Convention IV (1949), Art. 68, p. 39.

44 Greenspan, op. cit.,, pp. 3%-39.

45 Id.; pp. 89-40; sez also Draper, Red Cross Conventions, thus—“The pur-
pose of the Article (3) is to regulate conf.icts not of intermational character,
e.g., civil warsg and insurrections by the establishment of a legal obligation to
obszrve certain minimum standards of conduct. This Article solely to armed
conflicts “not of an international character occurring in the territory of cme
of the High Contracting Parties.,” It sets out the minimum obligations to
be observed by “each Party to the conflict.” The general principle underly-
ing the specific prohibitions such as “munder, mutilation, cruel treatment and
torture” is that those persons taking no part in the hostilities, mcluding
surrendered combatants, wounded and sick, are “in all circumstances to be
treated humanely, without any adverse distinction founded on race, colour, reli-
gion or faith, sex birth or wealth, or any other similar criteria.” The ICRC
and similar bodies may offer their services to the parties to the conflict, but
the Article refrains from placing the latter under any obligation to ‘accept
such services. The parties are expressly recommended to enter into agreements
for the application of “all or part of the other provisions” of the Conventions.
Finally, and most important, the Article makes it clear beyond peradventure that
its application “shall not affect the legal status of the Parties to the conflict.”
This Article represents both a substantial innovation in the law of war and a
considerable extension of the internationa! obligation of States. It reflects a
modern tendency in international law which has been described by the editor
of Oppenheim in these words, “. . . the observance of f\_xnda:menta] human
rights has, in so far as it is the subject-matter of legal obligations, ceased to
be one of exclusive domestic jurisdiction of States, and has become a matter
of legitimate concern for the United Nations and its members.” Not surprising-



468 PHILIPPINE LAW JOURNAL [VoL. 40

Most of the principles enunciated in the foregoing have been
provided in the customs of and/or conventions on war prior to WW
1I. The significant developments under the Geneva (Red Cross)
Conventions of 1949 of special import to our subject consist in:
first, the extension of the application of the rules qualifying guer-
rillas for belligerancy status to resistance movements; 4¢ the second,
its application to conflicts not of an international character, e.g.
civil wars and insurrections, by the establishment of a legal obliga-
tion to observe certain minimum standards of conduct;¢” and, the
third, which has peripheral but substantial bearing on our subject,
the civilian conventiong.48 '

On Sanctions—

Finally, with respect to sanctions, the UN Charter in outiaw-
ing resort to war, breaches of the peace, or any situation that will
lead to war, provides sanctions against aggressor nations. It also
provides for the machinery whereby conflicts between nations which
are likely to result in war may be peacefully settled through the
UN organization. The former provide sanctions escalating from
moderate measures to expulsion from the UN and UN police action.
The Charter also provides, in conflict-situations short of war, means
for the settlement of disputes through the International Court of
Justice.4®

A final sanction applicable to both situations of initiation and/or
violation of regulations-—are proceedings for war crimes, ample pre-
cedents for which have been developed in a massive scale through
the Nuremberg and Tokyo international proceedings and the several
national war crimes trials undertaken after WW I1.50

The Guerrilla Aspect—-

These in broad outlines are the rules or conventions of inter-
national law applicable to unconventional warfare situations. Clear-

ly, agreement on this Article was only achieved with much difficulty. No less
than 25 mcetings during the course of the Diplonratic Conference were devoted
to its discussion and formulation. Governments, by tradition and inc¢’ination,
regard rebels and traitors as worse offerders than ordinzry crimina’s. Equally,
they reo.ni anv atiempt by outsid: bedies, including the International Commit-
tce of the Red Crcss, to irtercede on bebolf of such rebels. Yet, as it has
been pointad out many times, the soldier or civilian wounded or captured in a
civil war is no less in need of care and decent treatment than the co'dier wounded
or capturod in 1cpealing an invader of his country. Thus the need for some
minimal rules of humane treatment was very great.” at pp. 13-14.

46 Drzper, Rcd Cross Conventions, pp. £3-45 auid 52-53—‘“a distinct step
forwarl” at p. 52.

47 Id., pp. 102-103, as “revolutionary,” p. 102.

48 Id., pp. 112-114, as “The greatest contribution to the law of war,” at p. 112.

49 Lissitzn, International Court of Justice. pp. 41, et seq.

50 Salonza and Yap, op. cib. p. 368; Glueck, Sheldon, War Criminals, Their
Prosecution and Punishment (Harvard University, 1944).
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ly, the guerrilla aspect is more or less thoroughly covered and in
combat situations unconventional warfare would seem to have re-
ceived sufficient attention in the continuing efforts at the Hague and
Geneva Conventions to humanize the atrocities of armed conflicts and,
lately, to balance the contending claims to recognition of guerrilla
operations in conventional wars. Two significant developments in
ihe Geneva Conventions of 1949 on guerrilla and/or partisan war-
fare are particularly noteworthy.5! These consist in the enlargement
by the said Conventions of their application to resistance movement
and the present consensus under the conventions that internal con-
flicts shall be subject to minimum requirements. The first innova-
tion—whatever the shortcomings of the 4 classic requirements for
belligerancy status of guerrilla or irregular troops, specifically, that
these are weighted in favor of occupant powers and/or that they un-
dermine the effectiveness of guerrilla operations 52—was the result
of the experience of WW II. It finds validity not only in that it may. .
mitigate the atrocities of guerrilla warfare operations; it is also a
recognition of the cardinal right of populations of target states to
rise in arms against an aggressor. For the right of the population
to resist invaders of state sovereignty is fundamental. This develop-
ment will tend to stabilize world order, and gives a concession to
target states which may be the victims of aggression. Finally, in un-
conventional warfare situations, e.g. Korea, Vietnam, etc. where so-
called “volunteer” troops were utilized, the 4 requirements for belli-
gerency status operate in favor of target states and militates against
the interest of the aggressor. The second gives recognition to the
right of revolution and, therefore, enhances libertarian movements,
apart from promoting the observance of humanitarian methods of
warfare in civil strifes, which often enough rise to fratricidal inten-
§ity. But from the standpoint of international law it is even more
significant in its recognition that international law extends to the
_domestic affair of states in the interests of humanitarian considera-
tions and civilized warfare.’3 The significance of this innovation may,
finally, be assessed from the fact that it may apply to contemporary
conflicts which have occurred in Algeria, Kenya and Cyprus and
similar situations.54

Subversive  Phase—

But these salutary advances in the regulation of the guerrilla
aspect of unconventional warfare are pitifully not in evidence in
regard to the prevention of and the imposition of sanctions for the

51 See footnotes 46 and 47, supra.

52 McDougal and Feliciano, op. cit., pp. 85, 549; Draper, op. cit., p. 39.
53 Draper, op. cit., pp. 102-103.

64 Id,, pp. 15-16 and footnote 47.
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subversive phas¢ of unconventional warfare. For the terms of the
UN Charter outlawing “acts of aggression”, “breach of the peace’”,
and “threats to peace”’—it has been aptly observed—are deliberate-
ly comprehensive but also designedly ambiguous.’® It is, therefore,
in this regard that international law is confronted by “the most dif-
ficult problem which today confronts world public order x x x char-
acterizing and preventing unlawful violence or aggression.” 56

It has thus been feasible, although the difficulties were formida-
ble, to arrive at a UN consensus in unconventional warfare situations
which have ripened into actual armed conflicts.5” But it will not be
easy—perhaps it is next to impossible—where the unconventional
operations are limited to the sub-belligerancy techniques of coercion
and political infiltration thru penetration, deception and subversion.
In this latter situation, unconventional warfare have been executed
and waged with fatal results without any preventive measures taken,
much less any sanction imposed.58 These situations precisely account
for the greater part of unconventional warfare as an instrument of
policy or as a weaponry system in the cold war. The tactics and
techniques of unconventional warfare consisting of, but not limited
to deception, penetration and subversion, thus pose one of the great-
est challenge to world peace today.5®

The subversive phase of unconventional warfare—which have
resulted in “conquest without war” and which, therefore, has been
aptly called the “invisible’” war—has, in the contemporary cold war
posture, compelled the nations of the Free World,.individually and
collectively, to formulate defensive measures. Unilaterally, most
nations have provided for measures to combat unconventional war-
fare situations through domestic legislation consisting in the main
of anti-subversion or anti-communist measures.’® Collectively, re-

56 McDougal and Feliciano, op. c¢it., p. 61.

5 Id., p. 59, on “Major Prob.ems and General Principles, etc.”

57 Korea, Palestine, Congo.

58 See SEATO, op. cit., pp. 33-41; Lissitzn: “Security against aggression
cannot be assured if the meaning of aggression is indefinite and sanctions un-
certain,” at p. 105.

89 THE CRAFT OF INTELLIGENCE, Britannica Book OF THE YEAR 1963, p. 50;
SEATO, op. cit., pp. 41-45.

60 The Reference Shelf, Vol. 20, No. 7, Julia E. Johnson, Compi'er, “SHOULD
':\m: COMMUNIST PARTY BE OUTLAWED” (1949); R.A. No. 1700, Anti-Subversion

ct.

“Sec. 4. After the approval of this Act, whoever knowingly, wilfully and
by overt acts affiliates himself with, becomes or remairs a member of the Com-
munisi Party of the Philippines and/or its successor or of any subversive as-
sociation as defined in section two thereof shall be punished by the penalty of
arresto mayor and shall be disqualified permanently from holding any public
offigz, appointive and elective, and from exercising the right to vote; in case
of a sccond conviction, the principal penalty shall be prision correccional, and
in all subsequent convictions the penalty of prision mayor shall be imposed; and



1965) THE RULE OF LAW IN UNCONVENTIONAL WARFARE 471

course have been made to regional defense arrangements, i.e. ANZUS,
CENTO, NATO and SEATO under Art. 52 of the UN Charter. These
measures, individual and collective, on the part of the free world are
calculated to supplement the guaranties of the UN Charter for world
order as their immediate—objectives. But, in a deeper sense, these
reveal not merely that it is difficulf indeed to formalize legal alter-
natives or recourses to unconventional warfare.situations; they also
underline the fact that most nations of the Free World consider the
UN Charter inadequate to insure a regime of law vis-a-vis the threat
that unconventional warfare poses to world peace and order.

The rule of law in these situations is thus in its embryonic stage.
For the most part, unconventional warfare situations or aggression
thru subversion are not comprised under specific rules of interna-
tional law, but are governed—except for guerrilla warfare situations
—by indefinite and ill-defined provisions of the UN Charter. As a
general proposition, therefore, the rule of law on the subversive as-
pect of unconventional warfare is still minimal.

Legal Alternatives—Some Bases and Developments—

Certain developments, however, point to the possibility, howso-
ever remote, that legal alternatives to meet the problems incident in
its subversive phase may be evolved. The formulation of these legal
alternatives is doubly difficult, in view of the prolixity of subversive
tactics and the complexities of these operations. The experiences
of the UN in dealing with actual unconventional warfare situations
which precipitated the “Uniting for Peace” and the “Peace Thru
Deeds” Resolutions and others as measures against “indirect aggres-
sion”; 6! the growing awareness that an intermediate status between

any alien convicted under this Act shall be deported immediately after he shall
have served the sentznce imposed upcn him: Provided, That if such member is
an officer or a ranking léader of the Communist Party of the Philippines or of
any subversive associaticn as defined in s:zetion two hereof, or if such member
takes up arms against the Government, he shall be punished by priston mayor
to death with all the accessory penalties provided therefor in the Revised Penal
Code: and provided, finally, that one who conspires with any other person to
overthrow the Government of the Republic of the Philippines or the Government
of any of its political subdivisions by force, violence, deceit, subversion or other
il'egal means, for the purpose of placing such Government or political subdi-
visicn under the control and domination of 'any alien power, shall be punished
by prision correccional to prision mayor with all the accessory penalties pro-
vided therefor in the same Code.” .

61 The UN hag in a number of cases succeeded in bringing an end to armed
conflicts by means of negotiations, e.z. in Palestine through mediation and
conciliation; in the Suez crisis, through the establishment of the UN Emergency
Force (UNEF); in the Nethertands-Indonesia dispute, through mediation; in
Korea through collective military action in the Congo, upon request of the
Congolesz government, through UNUC, under Arts. 39 and 40 of the UN Charter,
(Britannica POOK OF THE YEAR 1962, p. 344, citing E. M. Miller, AMERICAN
JOURNAL OF INTERNATIONAL LAw, January, 1961, p. 1, et seq.) The UN has
since tlrough 1960 engaged in a major operation to bring peace and unity to
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“war” and “peare” should be recognized in western thinking; 6 the
growing realization for the felt need to redefine aggression in more
comprehensive and realistic terms; %3 the determination to construe
the Charter as a living instrument for peace; ¢¢ the growing recogni-
tion of the paramountcy of international order to state interests; 5
and, finally, the trends in the decisions and advisory opinions of the
International Court of Justice 86 will—in time, provide the efficient
bases for the consensus on legal alternatives to the problems it poses.

that African republic. Under the General Assembly rcsolution “Uniting for
Peace” adcpted in 1950 the UN was able to take action in Suez, Hungary,
Lebanon and Jordan and the Congo. Recently, th: 102nd veto of Russia pre-
vented UN intervention in the Malaysia-Indoresia dispute.

62 McDougal and Feliciano, op. cit., p. 8, et seq.

63 Jd.; pp. 191 et seq.

64 I:"ormer Secretary General Dag Hammerskjo'd distinguished two different
conceptions of the United Nations: “One group,” he said, “saw it as a static
machinz served by a Secretariat represcmting conflicting interests and ideologies,
a forum for debate and nogotiation which could not act unless all parties to
a dispute agree on every step. The other group conceived of it primarily as a
dycvamic instrumant served by a truly active, objective and international Secre-
tariat, an organization with a distinct personality, strong and indepcndent
cnough to promote peaceful settlements under the Charter. Governments would
have to choose . . . betwcen a traditional view of international organizations
or a newer view which better met the nezds of persors and open the way for
states to cooperate effectiva’y in the future.” (Biri.eunica BOOX OF THE YEAR
1962. ON THE UNITED NATICNS, p. 693.)

65 Secretary General U Thant on the United Naticns: “The Charter shows
some formal advances over th2 covecnant in the matter of sovereignty. For
example, the use of force by a state in a manner inconsistent with the purposes
of the Organization and obligates the membeirs to supply armed force and other
assistance to the Security Council and to apply measures called for by the
Council . . . There have also been prsctical application of the crashing atti-
tud= toward the canctity of scvereignty. The acceptance of a United Nations
peacc keeping foiez on the territory of a sovereign state is cne such instance
and the provision on ccmtingznt of national armies to serve under UN command
is another. . .

We can thus see how far the wor'd has actually gone since 1919 in making
the ideas and ideals of the covenant of thz Leaguz of Nations into acceptable
realitv. If we are to make the next step toward wor'l authority and then
onward to a world government it will be by the greater authority ard prestige
of the instituticng and agencies of the UN and by the development of the pro-
visions of the Charter into the statute of thz International Court. If we can
malke those documents accepted as birding law, as every government in the UN
is pledged to acezpt, thexn we are on the right path to world authority.” (From
address delivered at the University of Berkeley, April 2, 1964.)

66 In the Corfu Channel case submitted by the United Kingdom and Albania
th2 International Court of Justice unanimously decided that the United King-
dom had vio'ated international law by sending its warships, without the consant
of Albania, into Albanian territorial water for the purpose of sweeping mines
or collcetive evidence bearing on the responsibility of the Albanian government
for the presence of mine fields in the Corfu Channel which has previously
caused damage to British warships. The implcrations of this pronouncement
are far-reaching. It is to be noted that th: Court did not refer to the UN
Charte-. For the first time the Court put the weight of its authority behind
the proposition that the use of force by way of intervention or self-help in
the relations between states is now forbidden by general international law.
Lissitzn, 26.

The Intarrational Court of Justice in an advisory opinion upheld the
internationa! personality of the UN and its capacity to present international
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