FILM CENSORSHIP LAW REVISITED

VIRGILIO L. SANCHEZ *

I. INTRODUCTORY
The Philippine Constitution, in its Bill of Rights provides:

“No law shall be passed abridging the freedom of speech or of the
press, or the right of the people to peaceably assemble and petition the
government for redress of grievances.”?

This constitutional guaranty of freedom of the press is not con-
fined in its application to newspapers and periodicals, but necessarily
‘embraces pamphlets, leaflets, and every sort of publication afferding
a vehicle of information and opinion.? Motion picture films no doubt,
fall within this category, inasmuch as they are undeniably vehicles
of information, if not of opinion.* The tremendous grewth of the
moving picture industry and the increased popularity of this form
of entertainment, have necessarily resulted in legislations to pre-
vent the exhibition of immoral and indecent pictures, or such as
would tend to produce a harmful inflyence in the minds of children.
The motion picture business is of recent origin and its capacity for
gogd as for evil is immensge. It is an instrument of education such
that the public welfare demands that it be kept cJean and its influence
he gesred towards the good and not the evil. It may be an ines-
timable asset for human improvement or determratxon as the ecase
may he.* And this is the rule notw1thstandmg the fact that metion-
- pictures are on a large scale businegs eonducted for private profit
and the alleged fact that moving pictures possess a greater capacity
for evil, gart_,iculalj‘y among the yquth of the commun_ity, than other
modes of expression.®

11. THE BOARD OF CENSORS FOR MOVING PICTURES
A, CREATION

A system of censorship has been with us since 1929 when the
Philippine Legislature passed Act No. 3582, creating the “Philip-
pine Board of Censorship for Moving Pictures.” Subsequently in
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1 Art. ITI, Sec. 1(8).

2 Lovell v. City of Griffith Ga. 303 U.S. 444 (1938).

8 Mutual Film Corp. v. Industrial Commission of Ohio, 236 U.S. 230 (1914).
4 American Feature Film v. Trumbull, 269 U.S. 597 (1925).

5 Burnstyn Inc. v. Wilson, 843 U.S. 495 (1952).
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1938, by virtue of Commonwealth Act No. 303, the name of the Board
was changed to “Board of Review for Moving Pictures.”” And again,
on June 17, 1961, Congress enacted Repuyblie Aet Ng. 3060, finglly
changing its name to “Board of Censors for Moving Pigctures.”

B. COMPOSITION AND ORGANIZATION

The Board is composed of a chairman and twenty-four other
members appointed by the President with the consent of the Com-
migsion on Appointments. The chairman of the Board shall hald
office for a term of four years, provided that the members first ap-
pointed shall hold office as follows: eight members for two years;
eight members for three years; and the other eight members for
four years from the date they assume office, and thereafter, the
term of office of the Board shall all be four years. And any persor
te fill a vacancy in the Board ghall serve only for the unexpired term
of the member he succeeds. Each member shall receive a compen-
- sation of ten pesos per preview session payable every menth and

the chairman shall receive an addltlonal compensatlon of ﬁfty pesos
a month.® -

C. QUALIFICATIONS OF MEMBERS

No person shall be appointed to the Board unless he is a native-.
born eitizen of the Philippines, not less than thirty-five years of age;
of good moral standing in the eommunity ; and not direetly connected
with the motion picture or television industries; provided, that the
'Presldent shall appoint as members of the Bqard at least three

. P-rofessmnal Organ;zat.mns

. Religious Organizations

. Educational Associations

. Child and/or Welfare Orggnizations
. Civic Organizations

. Cultural. Organizations

g. Associations of Newspapermen ’

O B0 o

D. POWERS AND DUTIES

The important powers and duties of the Board are the follow-
ing:

(a) To screen, censor, examine and supervise the examination

of, approval or disapproval, or ge]ete portions from and/or prohibit
the mtroductlon and exhlbltlon of all metion pwturaes, unported or

¢ Rep. Act No. 2060, Par. 1, sec. 2.
7 Iid,, par, 2, sec. 2.
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produced in the Philippines, for non-theatrical, theatrical and tele-
vision distribution, which in its judgment are immoral, indecent, con-
trary to law and/or good customs, or injurious to the prestlge of
the Philippines or its people;

(b) To classify the motion pictures approved for exhibition into
those for general patronage and those for adults only;

(¢) To screen, review, delete portions from, approve or dis-
approve and censor all publicity materials in connection with any
motion pictures including trailers, stills and other advertising ma-
terials which in their judgment are immoral, indecent, contrary to
law and/or good customs or injurious to the prestlge of the Repubhc
of the Philippines or its people;

. (d) To promulgate its own rules of procedure and operation in
general including matters of quorum, of organization and appoint-
ment of subcommittees for censoring motion pictures and motion pic-
ture advertisements throughout the Philippines and to keep a record
of its proceedings with reference to the motion pictures examined
by it whether passed or not, and if passed, the classification thereof.*

The Board, therefore, is empowered to prohibit the showing and
even the introduction in the Philippines, of motion pictures, includ-
ing trailers, stills and: other advertising materials which in its judg-
ment are (1) immoral, (2) indecent or (3) contrary to law and/or
good customs or (4) injurious to the prestlge of the Repubhc of
the Phllxppmes or its people. : e

As it is extremely difficult to devise any hard and fast rule as
to what films should or should not be approved, the “Board of Re-
view for Motion Pictures’” (under C.A. No. 305) adopted a “Code
of Motion Pictures” defining objectionable scenes, thus:

1. Immoral scenes—obscere, indecent, lewd and lascivious, tending to cor-
rupt public morals;

(a) Excessive fondling and caressing;
(b) Prolonged kissing, kissing parts of the body other than the
face;
(¢) Indecent exposure—too much nakedness. -
1. Bosom exposed, showing cleavage between a woman’s breast.
2. Woman exhibited in a state of undress, showing inside of
thigh.
(d). Vivid picturization of sadistic, lustful and intense sexual aban-
don.
(e) Suggestive, exaggerated and lasclvmus dances.
(f) Scenes of passion when so presented as to stimulate the lower
and baser emotions.

¢ Jbid., sec. 8.
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(g) Unwed motherhood except when the mother and/or father suf-
fers. '

(h) Adultery presented when mnot necessary to the plot or in such
a way as to create disrespect or low regard for the sanctity
of the institution of marriage.

(i) Seduction or rape when not essential to the plot, or when pie-
tured at length instead of being merely suggested,

(j) Sex perversion or any inference of it.

2. Scenes that are vulgar—show poor taste or lack of propriety.

(a) Bedroom scenes that are suggestive and immodest.
1) A double bed except when only one person is occupying it.
2) Scenes of undressing, except when essential to the plot.

(b) Drunkenness made attractive and not followed by a hangover.

(¢) Scenes showing use of narcotics or traffic in drugs.

(d) Obscenity in dialogue, gesture, song or joke.

(e) Vulgar, profane and indecent language.

(f) Medical and scientific films dealing with sex and surgical sub-

jects, except when shown to scientific or educational groups.

8. Scenes that tend to create disrespect for law and constituted authori-
ties, and which incite crime. .

(a) Law defied, circumvented, or defeated successfully,

(b) Juvenile crime presented in a manner that prompts imitation.

(c) Crimes of all kinds and degrees, presented extemsively or in
detail—brutal killings; robbery; safe-cracking; and dynamiting
of trains, buildings, ete. )

(d) Gangster scenes, especially those that glorify exploits of bandits
and gangsters. _ '

(e) Gambling scenes, when too long and in detail.

4. Scenes which offend racial, national or religious sensibilities.

(a) Scenes which are offensive to the dignity and honor of the
Government and people of the Philippines or any of its law-
enforcing agencies. :

(b) Scenes that show disrespect for, or improper or unnecessary
use of flag. o

- (e) Scenes that are contrary to the good customs of the Filipino
people—lack of respect for old people, irreligiousness, and dis-
regard for filial love and devotion to family,

(d) Scenes that ridicule any religious faith,

(e) Scenes showing ministers of religion in their character as such
as comic characters or as villains. )

5. Repellant Subjects

(a) Actual hanging or electrocution as legal punishment of crime.
(b) Third degree methods.

(¢) Excessive brutality.

(d) Cruelty to children or enimals.

For the purpose of comparison, the Code adopted by the Motion
Picture Association of America is reproduced below. It is significant
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t6 note that thé Philippihe “Board of Censors for Moving Pictures”
has time and again adopted this Code in many isolated cases.

MOTION PICTURE PRODUCTION CODE
Motion Picture Association of America 1956

GENERAL PRINCIFLES

1, No picture shall be produced which will lower the moral standards of
those who see it. Hence, the sympathy of the audience ghall never

be

thrown to the side of crime, wrongdoing, evil or sin.

2 Cortect Standirds of hfe, subje'ct only to the requirements of drama
éhd éntértainment, shail be presented.

§. Law-diviné, hatural or human, shdll not be ridiculed nor shall sym-
pathy be created for its viclation:

PARTICULAR APPLIEATIONS

1. Crime:

1.

Crime shall never be presented in such a way as to throw sym-
pathy with the érinie 4§ dgaifist law anid justics, or to inspire
others with a desire for imitation.

. Mefliéds of éitmé shall not be explicitly preserited or detailed in

& Manfiéf caleulstéd to glamerize crime or to inspire imitation.

. Actioni showing thé taking of human life is £ be heid to the mini-

. It§ fiéquént présentdtich fends to léssén regard for the
sacredness of life.

Suiéide, as & solution of problenis occurring in the development of
screen drama, is to be dlscouragea, liniéss aBsolutely necessary
for the developinent of the plot dnd shall never be justified or
glorified; dr used specifically to defeat the ends of justice.

;. Excessivé fiduntihg 8f weapchs by crimifigls shal not be permitted.
. Theré shall be mo sceres of law-énfortitig officérs dying at the

hands of criminals, unless such §cénes are absolutely necessary to
the plot.

. Pictures dealmg with criminal actxvxtles in which minors are re-

lated, ghall iiot be approved if théy fénd fo imcite demoralizing
imitationi on thé pdrt of thé youth,

. Murder

a) The techmque of murder must not be présented in such a

" way that will inspire imitation,

b) Brutal killings aré not t6 bé prébefited in detail.

¢) Revenge in modern times shall not be justified.

d) Mercy killings shall never be made to seem right or per-
. missible.

. Drug addiction or the illicit trafﬁc in addiction-producing drugs

shall not be shown, if the portrayal
a) Tends in any manner to encourage, stimulate or justify the
use of such drugs; or
b) Stresses, visually or by dialogue, their temporarily aftfactive
effects: ér
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¢) Suggests that the drug habit may be quickly or easily broken;
or
d) Shows details of drug procurement or of the taking of drugs
in any manfer; or
e) Emphasizes the profits of the drug traffic; or
f) Involves children who are shown knowingly to use or traffic
in drugs.
Stories on the kidnapping or illegal abduction of children are
acceptable under the Code only (1) when the subject is handled
with restraint and discretion and avoids details, gruesomeness and
undie horror; and (2) the child is returned umharmed.

II. Brutality:

Excessive and inhuman acts of cruelty and brutality shall not be pre-
sented. This include all detailed and protracted presepjation of physical
violence, torture and abuses.

HI. Sex:

The sanctity of the instifution of marriage and the home shall be
upheld. N6 filni shall infef that casual or promlscuous sex rélationships
are the accepted or common thing.

1.

Adultery and illicit sex, sometimés necessary p!ot faterial, shall
not bé éxplidity tréatéd, mnor shall they be justifiéd or made to
seem right and permissible.

. Scenes of passion:

a. These should not be introduced except where they are definitely
éssential to the plot.

b. Lustful and open-mouth kissing, histful erhbrices, suggestive pos-
tures and gestures are not to be shown.

¢. In general, passiofi shounld bé treated ini suéh a manner as not
to stimulate the baser emotiohs.

. Seduction or Rape

a. These should never be more than suggested; and then only when
essential to the plot. They should never be shown explxcxtly

b. They are never acceptable subject matter for comedy,

c. They should never be made to seem right and permissible.

. The subject of abortion shall be discouraged, shall never be more

than suggested, and when referred to shall be condemned, It must
never be treated lightly or made the subject 6f comédy. Abortion
shall never be shown explicitly or by inference, and a story must
not indicate that the abortion has been performed. The word “abor-
tion” shall not be uged.

. The methods and technique of prostitution and white slavery shall

never be presented in detail, nor shall the subjects be presented
unless shown iti contrast €o right stindards of behaviour. Brothels
in any clear identification as such may not bé shiown.

. Sex perversion or any inference of it is forbidden.
. Sex hygiene and venereal diséases are not acceptable subject mat-

ter for theatrical motion pictures.

. Children’s sex organs shall never be exposed. This prov151on shall

not apply to infants.
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IV. Vulgarity: Vulgar expressions and double meanings having the same
effect are forbidden. This shall include but not limited to such words
and expressions as “chippee,” “fancy,” “goose,’ “nuts” “pancy,”
“S.0.B.,” “son of a bitch.” The treatment of low, disgusting, un-
pleasant, though not necessarily evil subjects should be gnided always
by the dictates of good taste and a proper regard for the sensibilities
of the audience. :

V. Obscenity: .
1. Dances suggesting or representing sexual actions or emphasizing
indecent movements are to be regarded as obscene.
2. Obscenity in words, gestures, reference, song, jokes, or suggestions,

even when likely to be understood by only part of the audience is
forbidden,

VI. Blasphemy and Profanity:

1. Blasphemy is forbidden. Reference to the Deity, God, Lord, Jesus
Christ shall not be irreverent.

2. Profanity is forbidden. The word “hell” and “damn” while some-
times dramatically valid, will if used without moderation be con-
sidered offensive by many members of the audience. Their use

shall be governed by discretion and prudent advice of the Code
Administration.

VII. Costumes:

1. Complete nudity, in fact or in silhouette, is never permitted, nor
shall there be any licentious notice by characters in the film of
suggested nudity.

2. Indecent or undue exposure is forbidden.
a. The foregoing shall mot be interpreted to exclude actual scones

photographed in foreign and, of the natives of that land, show-
ing native life, provided:
1. Such scenes are included in a documentary film or travelogue

depicting exclusively such land, its customs and civilization;
and

2. Seenes are not in themselves intrinsically objectionable.

VIIL Religion:
1. No film or episode shall throw ridicule on any religious faith.

2. Ministers of religion, or persons posing as such, shall not be por-
trayed as comic characters or as villains so as to cast disrespect
on religion.

3. Ceremonies of any definite religion shall be carefully and respect-
fully handed.

IX. Special Subjects: The following subjects must be treated with discre-
tion and restraint and within the careful limits of gcod taste.

1, Bedroom scenes.,
2. Hanging and executions.
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3. Liquor and drinking,
4. Surgical operations and childbirths,
b6. Third degree methods.

X. National Feelings:
1. The use of the flag shall be comsistently respectful.

2. The history, institutions, prominent people and citizenry of all
nations shall be represented fairly. :

3. No picture shall be produced that tends to incite bigotry or hatred
among peoples of different races, religions or nationa! origin.
The use of such offensive words as “Chink,” “Dago,” “Frog,”
“Grea.ser," “Hunkie,” “Hibe,” “Nigg'er,” “Spig,” "W'Op," “Yid,"
should be avoided.

XI. Titles: The following titles shall not be used:
1. Titles which are salacious, indecent, obscene, profane, or vulgar.
2. Titles which violate any other clause.

XII. Cruelty to animals: In the production of motion pictures involving
enimals, the producer shall consult with the authorized representa-
tive of the American Human Association, and invite him to be present
during the staging of such animal action. There shall be no use of
any contrivance or apparatus for tripping or otherwise treating ani-
mals in any unacceptably harsh manners.

E. DECISION OF THE BOARD

The decision of the Board either approving or disapproving for
exhibition in the Philippines a motion picture, stills, or other pie-
torial advertisement submitted to it for examination and review,
must be rendered within a period of ten days which shall be counted
from the date of the receipt by the Board of an application for that
purpose, and actual receipt of the motion picture, stills or other
pictorial advertisements to be reviewed. A decision of the Board
disapproving a motion picture for exhibition in the Philippines must
be in writing and shall state the reasons or grounds for such dis-
approval, and no film or motion picture intended for exhibition at
movie houses or theaters or in television shall be disapproved by
reason of its topic, theme or subject matter, but upon the merit of
its picture considered in its entirety.® An appeal from a decision
of the Board shall be made to a committee composed of the Under-
secretaries of Justice, Defense and Education, within fifteen days
from receipt of notice of the decision appealed from.

9 Ibid., sec. 4.
10 Ibid., sec. 6.
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The Board was under the supervision and c¢ontrol of the Office
of the Secretary of the Intérior until the abdlition of the latter when
all offices under it, including the “Board of Réview for Moving Pic-
tures” came under the control of the Office of the President of the
Philippines. The decision of the committee composed of the Under-
secretariés of Justice, Défense and Education may therefore be ap-
pealéd to thé President, and the appeal acéording to Aét No. 3582,
must be made within sixfy days from the receipt of the decision
appealed from. The law is silent as to the availability of judicial
review. The silence of the law however, should not be understood
as denying judicial relief to any aggrieved party. The supremacy
of the law, said the court in Si. Joseph Stockyard €o. v. United
States,'* demands that there be opportunity to have some court de-
cide whether an erroneous rule of law was applied and whether the
proceedings ifi which the facts were adjudicated weére conducted reg-
ularly. The administritivé remedie§ préscribed in thé law however,
must first be exhausted before resort can be had to the courts in
order to eomply with the rule of exhaustion of administrative
remedies.

F. PENAL CLAUSE

Republic Act No. 3060 mdkes it unlawful for any person or
entity to exhibit or cause to be exhibited in any motion picture
theater or place, or by television within the Philippines, any motion
picture, including trailers, stills and other pictorial advertisements
in connection with motion picture; not duly passed by the Board;
or to print or cause to be printed on any motion pieture to be ex-
hibited in any theater or public place or by television, a label or no-
tu;e shqwmg the same to have been officially passed by the Board
when the same has not been previously authorized, except imprinted
or exhibited by the Philippine Government and/or its departments
and agencies; and newsreels.’? Any violation of the provision shall
be punished by imprisonment of net less than six months but not
more than two years or by a fine of not less than six hundred pesos
ner more than twe thousand pesos at the discretion of the Court. If
the offender is an al}en, he shall be deported immediately. The li-
cense to operate the movie theater or television shall also be revoked.
Repubhc Act No. 3060 aiso makes it unlawful for any person below
elghteen years of age to enter; te make use of any misrepresentation
ot false evidence about his or her age in order to gain admission

11298 U.S. 38, 84 (1936).
12 Rep. Act No. 3060, sec. 7.
13 I'bid., sec. 11.
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into a movieliouse or theatéer for the showing of a motion picture
classified as “for adults only.” In case of doubt as t¢ thé age of
the person seeking admission, the latter shall be required to exhibit
his or her residence certificate or other proof of age.!* Any viola-
tion of this provision shall be punished by imprisoriment of not less
than one month nor more than three months or a fine of not less
than one hundred pesds nor more than three hiindred pesos.® Afid
in the event a motion picture, after examination and review by the
Board, is déclared unfit for exhibition in the Philippines, the said
motion picture shall be retuirned by the importer or distributor to
the country of origin or to any other place outside the Philippines
within a period of thirty days, which shall bé coiinted frem the date
of recéipt by the importer or distributor of the deeisioni of the Boaid
bahning thé motion picture for exhibitién ifi the Philippines, afid -
all customs dutiés and internal revénue taxes pdid by the importer
or distributor on account of the impoitation t6 and entry into the
Philippines of the sdid motion pieturé shall be aiitomatically refunded
by the government office concérned to the said imperter or distri-
butor. A copy of the decision of the Board banning a motion picture
for exlhiibition in the Philippines shall be fiirnishéd to theé Comimis-
gioner of Intérnal Revenue and to the Collector of Customs of the
port of entry of the Said metioni picture s#nd the same shall cofisti-
tute a sufficient duthority to the Commissioner of Internal Revenue
and to the Colléctor of Customs concerned to refund the internal
fevenue taxes aind customs duties paid by the imporfer or distributor
“on account of the importation of the banned motion picture.® '

1II. CONSTITUTIONAL ASPECTS OF FILM CENSORSHIP

A. PRIOR CENSORSHIP

Is the system of censorship which consists in the obligation of
submitting films foF prier exdmination, within the ambit of consti-
tutionally-protected speech and presd? In othér words, is prior
censorship constitutional? The éonstitutioniafity of the systeé as a
prior restraint has not been brought up se far before our courts.
In the United States, however, this important question was cate-
goricdlly answered in the affirmative by the United States Supreme
Court only recently, in Timés Filin Corp. v. Chicago et al.* In this
case, the petitioner challenged on constitutional grounds the validity
on its face of that portioni of Séc. 155:4 of the Municipal Code of

14 Ibid,, geé. 9.

15 Ibid., sec. 11,

16 Ibid., sec. 12,
17365 U.S. 43 (1961).
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the City of Chicago which required submission of all motion pictures
for examination prior to their public exhibition. The challenged
section provides that such permit shall be granted only after the
motion picture film for which said permit is requested, has been
preduced at the office of the Commissioner of Police for examination
or censorship, and if a picture or series of pictures for the showing
or exhibition of which an application for a permit is made, is im-
moral or obscene, or portrays depravity, eriminality or lack of vir-
" tue of a class of citizen of any race, color, creed or religion, and
exposes them to contempt, derision or obloquy, or tends to produce
a breach of the peace or riots, or purports to represent any hanging,
lynching or burning of a human being, it shall be the duty of the
Commissioner of Police to refuse such permit; otherwise, it shall
- be his duty to grant such permit. The petitioner applied for a per-
mit to publicly exhibit in Chicago, the film “Don Juan” and tendered
the license fee but refused to submit the film for examination. It
claimed that the production of the film at the office of the Commis-
sioner of Police is invalid as a previous restraint on freedom of
speech., Petitioner’s narrow attack upon the ordinance does not re-
quire that any consideration be given to the validity of standards
set out therein. The nature and content of “Don Juan” according
to the petitioner is irrelevant, and that even if the film contains
the basest type of pornography, or incitement to riot or forceful
overthrow of orderly government, it may nonetheless be shown with-
out prior submission for examination. The challenge here there-
fore, was the censor’s basic authority. It did not go to any sta-
tutory standards employed by the censor or procedural requirements
as to the submission of the film. Hence the court here had no occa-
éion to determine. the nature and content of “Don Juan.” Said the
court in overruling the petitioner’s contention:

“Prior decisions of this court touching on this problem never held
that liberty of speech is absolute, nor has it been suggested that all pre-
vious restraint on speech are invalid.” 18

And to show the contrary, the Supreme Court traced its decisions
" since 1931. It pointed out that in Near v. Minnesota,” Chief Jus-
tice Hughes, in discussing the classic statement concerning the im-
munity of the press from censorship, observed that:

. « . the principle of forbidding previous restraint is stated too broadly, if
every such restraint is deemed to be prohibited, the protection even as
to previous restraint is not absolutely unlimited. But the limitation has

18 Ibid,, 48.
w283 U.S. 697, 716, 716 (1931).
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been recognized only in exceptional cases. These included utterances
creating a hindrance to the governments war effort and actual obstrue-
tion to its recruiting service in the publie, with the sailing dates of trans-
port or the number and location of troops. And the primary requirement
of decency may be enforced against obscene publication, and the security
of the community life may as well be protected against incitement to acts
of violence and overthrow by force of orderly government.2®

Some years later, the court continued, a unanimous court speak-
ing through Justice Murphy in Chaplinsky v. New Hampshire * held
that:

There are well-defined or narrowly limited classes of speech the pre-
vention and punishment of which have never been thought to raise any
constitutional problem. These include the lewd and the obscene, the pro-
fane, the libelous and the insulting or fighting words—those which by
their very utterance inflict injury or tend to incite an immediate breach
of the peace.?? .

Thereafter in Joseph Burstyn v. Wilson,” the same court found
motion pictures to be within the guarantee of the freedom of speech
and the press. It does not follow however, according to the court
that the Constitution requires absolute freedom to exhibit every mo-
tion picture of every kind at all times in all places.

And five years later in Roth v. United States ** it was held that
in the light of history, it is apparent that the unconditional phrasing
of the First Amendment was not intended to protect every utterance.

-Even the dissenting opinion found that freedom of expression can
be suppressed if and to the extent that it is so clearly brigaded with
illegal action as to be an inseparable part of it. It was specifically
held in this case that obscenity is not within the area of constitu-
tionally protected speech or press. Chicago emphasized here, its
duty to protect its people against the dangers of obscenity in the
public exhibition of motion pictures. To this argument, petitioner’s
only answer was that regardless of the capacity for, or. extent of
such an evil, previous restraint cannot be justified. The Court
could not agree with this contention. Reiterating the Burnstyn case,
the Court said that capacity for evil may be relevant in determining
the permissible scope of community control and that motion pictires
were not necessarily subject to the precise rules governing any other
particular method of expression. Each method tends to present-its
own peculiar problems.

20 365 U.S. 48 (1961).
213156 U.S. S 68 (1941).
22 I'bid., 48, 49.

23 Supra, n. 5.

24 354 U.S. 476 (1957).
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And in Kingsley Books Inc. u. Brown,* this same court took
notice that Near v. Minnesota * left no doubt that liberty of speech
and of the press is also not an absolute right, the protection even
ag to previous restraint is not absolutely unlimited. Said the court:

“The jpdicial angle of vision in testing the yalidity of a statute is
the operation and effect of the statute in substance. The phrase ‘prior
restraint’ is not a gelf-wielding sword. Nor can it serve as a talismanic
test.” 27

This case therefore, unmistakably holds that censorship per s¢
is constitutional.

B. SUFFICIENCY OF STANDARDS

If the constitutionality of censorship as a prior restraint was
ever doubted prior to the Times Film Corp.® ease, the doubt was
obviously generated by decisions of the Supreme Court declaring
seygral censorship statutes and ordinances unconstitutjonal. But as
aptly stated by Justice Frankfurter in Kingsley International Inc.
v. Regents of the University of New Yo’rlc,” “the real problem ig
the formulation of constltutlonally allowable safeguards which go-
ciety may take against evil, without impinging upon the necessary
dependence of a free society upon the fullest scope of free expres-
sign.” He added:

“The legislation must not be so vague, the language so loose, as to
leave thpse who hgye to apply it, teo wide a diseretion for gweeping
wlthln its condemnation what jg permissible expression as well as what
society may pgnmsmbly prohxblt. Always remembering that the wxdest
scope of freedom is to be’ given to the adventurous and imaginative exer-
cise of the human spirit, we have struck down legislation phrased in lan-
guage intrinsically vague, unless it be’ responsible to the common under-
standipg of men even though not suscegtxble of explicit definition. The
ultimate yeason for u;yghdatmg such laws is t}l@t they legd to timidity
and inertia and thereby discourage the boldness of expression indispensgble
for a progressive society.” 2

Thus, it has been held that statutes and ordinances providing
for the examination and censorship of moving pictures films before
their publie exhibition, violate constitutional guaranties of freedom
of speech and of the press where an unlimited pewer restraining
control of such films is vested in the censor. It hag also been held

25 354 U.S. 436 (1957).
28 Supra, note 19.
27265 U.S. 49 (1961).
28 Supra, n. 17.

20 360 U.S. 684 (1959).
30 Ibid., 695.
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that there is a limjted field in which decency and morals may be
protected from the impact of offending motion picture films by prior
restraint under proper criteria and standards.® A statute forhid-
ding the operation of a theater in certain places without a license
discretionary with the specified individuals violate the constitutional
guaranty of freedom of speech.??

In Burnstyn v. Wilson,*® the constitutionality of a New York
statute which permitted the banning of motion picture films on the
ground that they were sacrilegious was challenged. The law made
it unlawful to exhibit, to sell, or lend for exhibition at any place,
any motion picture film or reel, unless there is at the time in full
force and effect, a valid license or permit therefore of the education
department. The statute further proyided that the director of the
motion picture division of the education department should examine
every motion picture film and, unless such film or part thereof is’
obscene, indecent, immoral, inhuman, sacrilegious or is of such a
character that its exhibition would tend to corrupt morals or incite
to crime, should issue a license therefor. In this case, tha public
. showing of the “The Miracle” was banned on the ground that it was
sacrilegious. So the appellant brought this action claiming that
the statute violated the freedom of speech and press, and that the
term “sacrilegious” is too vague and indefinite as to offend due
process. After holding that the Constitution does not recognize ab-
solute freedom to exhibit every motion picture of every kind at all
times and all places, the court nevertheless struck down the statute
‘as unconstitutional. Referring to the term “sacrilegious,” the court
said that “it was too broad and all-conclysive such that the censor
is set adrift upon a boundless sea gmid a myriad of conflicting cur-
rents of religious view, with no charts but those provided by the
most vocal and powerful orthodoxies. New York could not vest such
unlimited restraiping control over motion pictures in a censor.” **
Under such standard, the court continued, “the most careful and
tolerant censor would find it virtually impossible to avoid favoring
one religion over another, and he would be subjeet to an inevitable
tendency to ban the expression of unpepular sentiments sacred to
a religious minority.” :

And in Geling v. Texas,* an ordinance of Marshalj, Texas, em-
powering the Clty Board of Censors to refuse a license to exhibit a

# R.K.O. Pictures v. Hissing Com. PIL, 128 N.H. 2nd 441 (19564).
32 Central States Theater Corp. v. Sa.n, 66 N.W. 2nd 450 (1954).
32 Supra, n. 5.

34 Jbid., 505.

35 Ibid., 506.

%6 343 U.S. 960 (1952).
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movie if such exhibition would be “prejudicial to the best interest”
of the city, was likewise declared violative of the freedom of speech
and press, for the same reason stated in the Burnstyn case.

In Commercial Pictures v. Board of Regents® the Censorship
Board banned the picture “La Ronde” on the ground that it was
“immoral” and would “tend to corrupt morals” within the meaning
of the state law. The court summarized the picture as follows:

“The film from the beginning to end deals with promiscuity, adultery,
fornication and seduction. It portrays ten episodes, with a narrator. Ex-
cept for the husband and wife episode, each deals with an illicit amorous
adventure between two persons, one of the two partners becoming the
principal in the next . . . At the very end, the narrator reminds the
audience of the author’s thesis. It’s the story of everyone.”38

One of the issues involved was whether the words “immoral”
and “tends to corrupt morals” in the law, provided an adequate
standard to satisfy the requirements of due process. The state
court did not find the standards of the New York statute offensive
. on the score of indefiniteness. The words “immoral” and “morals”
said the court, must be taken to refer to the moral standards of the
cdmmunity, so that the standards of any given segment of the whole
population are not controlling. According to it, “immorality’” means
“Sexual immorality”—a moral concept about which our own people
do not widely differ; sexual immorality is condemned throughout
the land.

“It is not a valid criticism that such general moral standards may
- vary slightly from generation to generation, Such variations are inevitable
and do not affect the application of the principle at a particular period
of time . . . Neither may a standard be criticized on the grcund that
individua! opinions may differ as to a particular application thereof.
There is no principle or standard not subject to that in'ﬁrmity_.”-‘m

And in Superior Films v. Department of Education*® the con-
stitutionality of a provision in the Ohio Code which provides that
“Only such films as are in the judgment and discretion of the Board
of Censors, of moral, educational, or amusing and harmless char-
acter shall be passed.” The film “M” was rejected on the grounds
that: “(1) There is a conviction that the effect of this picture on
unstable persons of any age level, could lead to a serious increase
in imn_lorality and crime; (2) Presentation of actions and emotions

37346 U.S. 587 (1954).

38113 N.E. 2nd 502, 503 (1953).
30 Ibid., 506.

40346 U.S. 587 (1954).
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of child killer emphasizing complete perversion without serving any
valid educational purpose; and (3) Treatment of perversion creates
sympathy rather than a constructive plan for dealing with perver-
sion.’ @

"The Ohio Supreme Court held that although a motion picture
may be rejected for being “sacrilegious,” there still remained a lim-
ited field in which decency and morals may be protected from the
impact of an offending motion picture film by prior restraint under
proper criteria. Said the court:

“There can be no inherent right to publicity which tends to destroy
. the very special fabric of community, and consequently in such instances,
. there is no right of free speech or free press to be infringed. In these
-times of alarming rise in juvenile delinquency and of increasing criminal-
ity in this country, attributed by social agencies, at least in part, to the
character of the exhibition put on the shcw houses of the country, criminal
prosecution after the fact is a weak and ineffective remedy to meet the
- problem at hand. In the war against crime and delinquency, there must
.be some effective defensive weapons against immoral publicity, whereby
the social fabric may be protected as it is by law from other methods of
attack .

“And as we view it, the United States Supreme Court has mot ipse
facto taken away all community control of moving pictures by censorship,
and this court will not do so under the claim of complete unconstitutional-
ity of censorship laws.” @

The United States Supreme Court however did not see éye to
-eye with the state courts. It reversed these rulings in a laconic per
czgﬂdm delcisi(_m: “Reversed. Burnstyn v. Wilson.”

And in Kingsley International v. Board of Regents,*2 an applica-
tion for the public exhibition of the film “Lady Chatterly’s Lover”
was reJected on the ground that it portrays acts of sexual immorality
as desirable, acceptable or proper pattern of behaviour, and presenbed
adultery as being right and desirable for people under certamuclr-
cumstances. The New York statute makes it unlawful “to exhibit
or to sell, lease or lend for exhibition at any place of amusement
for pay or in connection with any business in the state of New York,
any motion picture or reel . . . unless there is at the time in full
force and effect a valid license or permit therefor of the education
depéu*tment ”  The law further provides that a license shall issue

“unless such film or part thereof is obscene, indecent, immoral, in-
human, sacrilegious or is of such a character that its exhibition would
tend to corrupt morals or incite to crime,” and the term “immoral”

41112 N.E. 2nd 318 (1953).
423860 U.S. 684 (1959).
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and the phrase “of such a character that its exhibition would tend
to corrupt morals,” according to a recent statutory amendment, shall
denote a motion picture film or part thereof, the dominant purpose
or effect of which is erotic or pornographic ®r which portrays acts
of sexual immorality, perversion or lewdness or which expressly or
impliedly present such acts as desirable, acceptable, or proper pat-
tern of behavior.”

In declaring the statute unconstitutional, the court said:

“What New York has done, therefore, is to prevent the exhibitien of
a motion picture because that picture advccates an idea . . . that adul-
tery under certain circumstances may be proper behaviour. Yet the first
Amendment’s basic guaranty is of freedom to advocate ideas. The state
quite simply, has thus struck at the very heart of constitutionally pro-
tected liberty. It is contended that the state’s action is justified because
the motion picture attractively portrays a relationship which is contrary
to the moral standards, the religious precepts and the legal code of its
citizenry. This argument misconceives what it is that the Constitution
protects. Its guarantee is not confined to the expression of ideas that are
conventional or shared by a majority. It protects advocacy of the opinion
that adultery may sometimes be proper, no less than advocacy of social-
ism or the single tax. And in the realm of ideas, it protects expression
which is eloquent, no less than that which is unconvincing.

Advocacy of conduct prescribed, is not, as Mr. Justice Brandeis long
ago pointed out, a justification for denying free speech where the advo-
cacy falls short of incitement, and there is nothing to indicate that the
advocacy would be immediately acted on. Among free men, the deter-
rents ordinarily to be applied to prevent crime are education and the
punishment for the violation of the law, not abridgment of the rights of
free speech.” (Whitney v. People of the State of California, 47 8. Ct.
649)¢

And Justice Black, writing a separate concurring opinion, after
positing the view that prior censorship is unconstitutional, intimated
that the Supreme Court is most incompetent to act as a Board of
Censors. He said:

“Prior censorship of moving pictures like prior censorship of news-
parers and books, violates the First and Fourteenth Amendments. If de-
spite the Constitution however, this nation is to embark on the dangerous
road of censorship, my belief is that this court is about the most inappro-
priate Supreme Board of Censors that could be found. So far as I know,
judges possess no special expertise providing “exceptional competency to
set standards and to supervise the private morals of the nation. In addi-
tion, the Justices of this court seem especially unsuited to make the kind
of value judgments as to what movies are good or bad for local communi-
ties . . . We are told that the only way we can decide whether a state

43 Ibid., 688.
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or municipality can constitutionally bar movies is for this court to view
and appraise the circumstances, every member of the court must exer-
cise his own judgment as to how bad a picture is, a judgment which is
ultimately based at least, in large part on his own standard of what is
immoral. The end result of such decisions seems to me to be a purely
personal determination by individual Justices as to whether a particular
picture viewed is too bad or to allow it to be seen by the public. Such
an individualized deterihination cannot be guided by reasonably fixed and
certain standards. Accordingly, neither states nor moving picture makers
can possibly know in advance, with any fair degree of certainty, what
can or cannot be done in the field of movie making and exhibiting. This
uncertainty cannot easily be reconciled with the rule of law which our
Constitution envisages.” +4

C. PHILIPPINE LAW

In the light of these decisions of the United States Supreme
Court, does our censorship law meet the above requirements?

As previously indicated, the criteria used in Rep. Act No. 3060
are: “immoral,” “indecent,” “contrary to law and/or good customs,”
and “injurious to the prestige of the Government of the Philippines
or its people.”

In view of the definite and concise interpretation by the Board
of these terms as shown by its “Code of Moving Pictures,” it is pos-
sible that our Supreme Court will find no objection to the above stand-
ards of Republic Act No. 3060.

It is gratifying to note at this point, that only a few days ago
our “Board of Censors for Moving Pictures” banned the showing of
the film “Huwag Kang Papatay.” According to the report of one
of the censors, newsman and movie columnist Jose A. Quirino, the
Board found out that the film “Huwag Kang Papatay” instead of
playing up the “Thou Shalt Not Kill” theme as the title would have
us believe, actually “tends to glorify crime and outlaws.” Second:
It also contains “Excessive brutality. Almost every scene had kill-
ing and shooting sequences.” Third. “The killing of defenseless per-
sons, including women with some of the characters shot in the back.”
And fourth: “The film tends to glorify sedition.”

A ruling of the Supreme Court in this case, if and when it is
brought up before that court, will be a monumental landmark in film
censorship laws in this jurisdiction.

4 Ibid., 690, 691.
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IV. SUMMARY

~ A. Motion picture films come within and is protected by the
free speech and press guaranty of our Constitution against previous
restraint.

o ‘B. Censorship per e, i.e, the system of requiring examination
of films previous to their showing, is constitutional, provided the
statute is clearly drawn and limited. '



