SURVEY OF THE 1960 DECISIONS ON TAXATION LAW

MARIA CLARA LoPEZ-CAMPOS *

The year 1960 saw no significant change in the law of taxation—
whether by statute or by judicial decision. The cases included in
this survey are mostly either direct applications of a provision of
the law or reaffirmation of principles laid down in cases previously
decided by our Supreme Court.

I. INCOME TAX—
1. Situs of income—

In the case of Collecior of Internal Recenue v. Anglo California
National Bank.' the respondent, a forcign corporation, sold shares
of stock of the Pampanga Sugar Mills to the Pasumil Planters Inc.,
a domestic corporation. The sale took place in San Francisco, Cali-
fornia, where payment was made. The Collector of Internal Reve-
nue attempted to levy a special gains tax, but the Court of Tax
Appeals denied its right to do so on the ground that this was income
derived by a foreign corporation from sources without the Philip-
pines and thus not taxable as income under our law. In upholding
the Court of Tax Appeals ruling, our Supreme Court stated that
since under our law, a foreign corporation’s income is taxable only
when it is derived from sources within the Philippines, the income
from the sale in question is not taxable here. The Court distin-
guished the situs of the shares of stock as personal property, and
the situs of the income derived from the sale of such shares. The
place of the sale is also the place of the source of income. And in
ascertaining the place of the sale, the determination of when and
where title to property passes from the seller to the buyer is deci-
sive.* Hence, since the sale in question was perfected and consum-
mated in California, the title to the shares passed from vendor
to vendee at said place.

2. Deductible items—

Among the items deductible from gross income, in the deter-
mination of the net taxable income, is interest on indebtedness.
Under the law, in order that such interest may be deductible, three
things must be shown: (1) that there be an indebtedness, (2) that
there should be interest upon such indebtedness, and (3) that what

* LL.B., University of the Philippines: LL.M.. Yale Law School.

*G.R. No., L-12476, January 29, 1960.
< This, according 10 the Court, is the prevailing view, ciliug American suthorities.
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is claimed as intcrest deduction should have been paid or assessed
within the year. In the case of Commissioner of Infernal Recenue
v. Consvelo Vda. de Pricto,” the question arose as to whether interest
paid on delinquent taxes is deductible. In upholding the contention
of the taxpayer, the Supreme Court defined the term “indebtedness’”
as an unconditional and legally enforceable obligation for the pay-
ment of money.* Within the meaning of this definition, it is appar-
ent that a tax may be considered as an indebtedness. Thus, where
a taxpayer pays intcrest due to late payment of a tax, although such
intcrest is not deductible as a taxr under Section 30(c) of the Tax
Code,® it is deductible from the gross income as an interest on indebt-
edness under Section 30(h), provided that the interest is paid with-
in the year it is sought to be deducted.

In the case of Visoyan Cebu Terminel Co. Ine. v. Collector of
Internal Revenue s the respondent collector refused to allow a deduc-
tion for represcntation expenses because there was no documentary
proof thereof. The Supreme Court held however that such deduc-
tion may be allowed in such amount as evidence, other than docu-
mentary, may prove. Thus, the trial court may make a comparison
of the gross income and representation expenses of previous and
subsequent years, with the gross income aud the alleged represen-
tation expenses for the vear in question, and allow a deduction
accordingly.

II. BUSINESS TAXIS--
1. Sales Tar—

Who is liablc to pay the sales tax?  Ordinarily, it is the sellev.
although such tax is chavged to the purchaser by adding its amount
to the price of the thing sold. However, where the amount of the
tax is discounted from the purchase price, it may logically be in-
ferved that the buyer takes upon himself the responsibility of pay-
ing the sales tax divectly or assuming liability therefor to the Gov-
crnment. He may therefore be made to pay the tax. This was the
ruling laid down by the Court in the casc of Collector of Internal
Revenue v. Pio Barretto & Sons Inc.?

The buyer is also liable for the tax where he is an importer of
the thing sold. Where the things bought are acquired for his own

3 G.R. No. L-13912, Scpt. 30, 1¢C0.

1 Court cited Mertens’ Law of Iederal Income Taxation, Vol. 4, p. 542,

3 According to Sec. %0 of the Income Tax Reeulativns, *“Tuxes mean taxes proper and no
deductions should ke allowed for amounts representing intcrest, surcharge, or penalties incident
to delinquency.”  This novivion should not, accordirg to thre Court, Le understuod to preclude
a deduction as “interest on indehtedness” under Scetion 30(b) of the Tas Cole. Otherwise, the
revenue regulations would le void because they wounld be inconsistert with the evpiess provicion
of the Code in Sec. 30(b).

¢G.R. No. L-12798, May 36, 1960.

"R, No. L-11805, May 31, 1960.
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personal usc, the importer is liable for compensating taxes, but
where he imports them for mercantile purposes, he is liable for per-
centage or sales taxes. In the case of Collector of Internal Revenue
v. Cojuongeo,* Fernando Villabrille was awarded the bid for the
purchase of some surplus properties at a U.S. Naval Base. As he
did not have sufficient capital, he requested Cojuangco to provide
the balance, which the latter did. Villabrille failed to pay all of
the percentage tax on the sale, and the Collector assessed the defi-
ciency against Cojuangco. After making it clear that percentage
taxes are due on the sale because a purchaser from the Surplus Prop-
erty Commission is an importer within the meaning of our Tax Code,
the Supreme Court held that only Villabrille could be held liable on
the tax because he was the buyer and importer of the goods.
Cojuangco was merely a “contributor to the joint account enterprise,”
and the business remained exclusively Villabrille’s® As to the Col-
lector’s contention that agreements such as that between Villabrille
and Cojuangco could be used to defraud the government of taxes,
the Court stated that since the evidence showed no fraud, the desire
to forestall future deceit does not justify the imposition of a tax
on the wrong person.

2. Fived taxres—
a. On stevedoring businCss—

In Collector of Internal Revenue v. Bohol United Workers Inc.,'
the Collector collected a stevedore’s fixed tax on the corporation on
the ground that it was engaged in the business of stevedoring. To
support his right to levy the tax, the Collector cited the following
facts: Membership wilh the corporation is a condition precedent for
cmployment of a laborer at the Tagbilaran port; it is the corpora-
tion which finds employment for its members and recommends to
shippers or shipowners, who should be allowed to work at such port:
no laborer can be dismissed without the approval of the corpora-
tion; in case of failure of shippers to pay the laborer-members for
the handling charges, collection thereof is made with the aid of the

YGTRL Noo L-13255, Sept, 29, 14960,

? Similarly, in Collcetor of {unteruz]l Rev v, Alfonso Favis er el (G.R. No. 1.-11551, May
30, 1960), the respondent was the buver of a car from a tax exempt per=on, The Collectar
assested the sales tax ogamnst the Fuvic Car Evchange on the thesry that the real huyer was
the latter and that the buver was mercly its dummy. ‘lhe Supreme Court upheld the Court
of Tax Appeals decision (i mising the case apuingt the Favis Car Exchanze hecause there wa-
no evidence to show that it wa< the real buver. Hence, it could not be held lighle for the tax.

In Collector of Int. Rev. v, Cantilan Lumber Co. (G.R. No. L-14218, Oct. 31, 1960). the
Collector demanded the compen-ating tax from a certain partnership for some equipment re-
ceived by it from the U & Gov't Tle partnership wax later dissolved and Kelloy hought mo.t
of the assets and liahilities of the partnership, including the equipment in question. Subse-
quently. Kellog :old ull the-e propertie: to the Cantilan Lumber Cu.. a newly organized cor-
poration of which Kellog was one of the principal stockholders and general munacer. -Said-cor-
paration a1efused to pay the comypen-ating tax but the Supreme Cowrt held that it was the one
linble for the tax Lecause it had acquired ail the assets and Habilities of the paitnership with
the knowledge of the exi-ting tax Huhility.

0 R. No. L-12&76, May 26, 1960,
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corporation’s legal counsel. In denying to the Collector the right
to collect the tax, the Supreme Court held that these acts are legit-
imate functions of a labor union and that the defendant corporation
merely serves as a labor organization to protect its members and
cannot be said to be engaged in the stevedoring business.

b. On reual estate brokers—

A broker engaged in the sale of real estate is not limited to
bringing vendor and vendee together and arranging the terms and
conditions of a sale of real estate. As sales of real estate must be
in writing, the preparation of the documents is part of the functions
of the broker. In the case of J. M. Tuason & Co. Inc. v. Collector
of Internal Revenue,* the petitioner had agreed with the owners of
several parcels of residential land to subdivide the lots and sell them
for said owners in consideration of an “administration fee” to be
paid by the owner and a certain percentage of the sales as commis-
sion. As part of its job, the petitioner was to prepare all docu-
mentation and papers in relation to sales of the subdivided lots.
Upon receipt of the fee and commission, the Collector assessed a
brokerage tax on the amount received as “administration fee.” Peti-
tioner claimed however that the tax is not due because the fee was
paid for subdividing the lots and not for the sale thereof, and that
the acts are not acts of brokerage. The Supreme Court however
held that the tax was properly assessed pointing out that the only
duty imposed on the petitioner which mayv be conceded to be distinet
and separate from those of a broker is that of subdividing the land
into lots and laying out the strects, parks and playgrounds, and
constructing the streets, sewage systems and the like.  All the others,
such as recommending sales prices of lots, signing contracts of sale
or lease, or releases of mortgage, collecting sales prices or other ac-
counts due the owner, organizing offices and personnel to attend
to the work relating to all of these are all necessary parts of the
work of a real estate broker as defined by law.’? The Court there-
fore concluded that since the contract of the parties was a single in-
divisible one because of indivisibility of consideration, for the reason
that the parties fixed a so-called administration fee for developing
the subdivision and for executing all necessary documentation and
collection for the consummation of the sales, without possibility of

determining the fees for each of the distinct prestations, the assess-
ment ‘must be upheld.

" G.R. No. L-11530, Juune 30, 1950,
12 See Sectivn 194 (s). Nat'l. Int. Rev. Code.
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III. ESTATE AND INHERITANCE TAXES—

In the case of Mrlecio Domings v. Judge Moscoso & Stmcona
Pirice,® the Collector asscssed the estate and inheritance tax on the
estate of the deceased Walter Price and filed a claim in the intes-
tate proceedings. No copy of the claim was furnished the adminis-
tratrix, who was ordered by the Court to pay said tax. Six months
later, when the Collector asked for the execution of the order to pay
the tax, the administratrix opposed on the ground that the order
was void because no copy of the claim was given to her. The Su-
preme Court upheld the order of payment stating that the failure
{o serve a copy of the claim is at most a legal crror corrigible on
appeal, and has no effect of depriving the court of jurisdiction over
such claim. The Supreme Court reiterated the rule laid down in
Pineda v. Court of First Instance of Tayabas ** that claims for taxes
due and asscssed after the death of the decedent need not be pre-
sented in the regular form of claims in the estate or intestate pro-
ccedings. There is no need therefore, according to the Court, to
furnish the administratrix with a copy thereof. Payment may there-
fore be validly ordered by the Court. Furthermore, the Court ob-
served that it was too late to raise the question since the order of
payment had alrcady become final and executory, since more than
six months had already expired.

I'V. MISCELLANEOUS TAXES—
1. Specific Tax—

Specific taxes under section 124 of the Tax Code, are paid by
the manufacturer, producer, owner or person having possession of
the thing subject to the tax. In Commissioner of Internal Revenu~
c. Centrol Azvearert Dan Pedros the evidence showed that the re-
spondent corparation was manufacturing denatuved aleohol which it
sold to Pacific Industrial Manufacturing Co., which in turn used the
same in the manufacture of rubbing alcohol compound. The peti-
tioner levied a specific tax on the respondent under section 135 of
the Tax Code. which imposes the tax on distilled spirits. The Su-
preme Court however flatly denied the power of the Commissioner
to levy the tax on the respondent, holding that it is quite clear that
it was the Pacific Industrial Manufacturing, and not the respondent,
which was the manufacturer, producer and owner of the rubbing al-
cohol. It follows therefore that it, and not the rcspondent, is the
party iiable for the payvment of the specific tax.

G.R. No. I-1i074, Jun. 0. 1960,

1152 Phil. 803,
¥ G.R. No. L-14013, May 31, 1960,
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2. Amusement tar—

The amusement tax is levied on the proprietor, lessee or oper-
ator of the place of amusement. In the case of Silverio Blaquera v.
Estefania Vda. de Aldaba and Cowrt of Tax Appe«ls,’® the Supreme
Court defined these terms as follows:

“Proprietor is one who has the legal right of exclusive title to any-
thing, whether in possession or not; an owner, sometimes, especially in
statutory construclion, in a wider sense, a person having interest less
than absolute and exclusive right, as the usufruct, present control and
use of property. (Vol. II Merriam-Webster 2d ed., p. 1986)

“An operator— (1) In general, one who ov that which operates; as
(a) one who produces an effect or does something; an agent; (b) one
whe does appropriate practical operations, as in business, art, or science;
a professional or official performer of such work.”

The evidence in the case showed that the defendant Aldaba was
neither a proprietor nor an operator, but merely the “financier and
capitalist” of the stage presentation.!” The Supreme Court therefore
upheld the Court of Appeals decision absolving the defendant from
the amusement tax cn the ground that the tax is imposed only on
the proprietor, operator or lessee and not on any person to whom
the gross receipts are destined and eventually paid.™®

The tax collected from the operator, proprietor or lessee is levied
on the gross receipts. In the case of cockpits, cabarets and night
clubs the term “gross receipts” embraces all receipts of such prop-
rietor, operator or lessee, irrespective of whether or not any amount is
charged or paid for admission.' In the case of Sy Chuico v. Collector
of Internal Revenuc.* the Supreme Court applied this provision and
held that the amount paid by a customer of a cabaret as dance fee
is included within the gross receipts of the cabaret operator although
such amount ultimately goes to the “bailarinas.” And this is true
even if an admission fee has been paid. According to the Court,
this interpretation can be gleamed from the very terminology of the
law wherein in “referring to the gross receipts the operation of the
cabaret may realize it includes mainly all receipts ‘irrespeciive of
whether or not any amount is charged or paid for admission.” The
law undoubtedly mainly contemplates to include the fees that may
be paid by the customer for the privilege of dancing for it considers
as incidental what may be paid by the customer as admission fez.
In otheir words, the law in eifect considers the amount charged

:"ugh}x‘s gx‘:e 1;;1\’2)5]3:;] l{r:em lxln-zge'nézfi%n of the cpera “Madamc Butterfly”. At the time of
its presentation, an opera was not exempli from the payment of any amusement tax on the
receipts therefrom. Under Rep. Act 722, which took effect on June 6, 1952, subsequent to the
presentation in question, an opera is exempt from the amusement tiax.

18 The Court cited Wong & Lee v. Collector of Internal Rev,, G.R. No. L-10165, August 5, 1958,

% Section 250, National Internal Revenue Code.
“ G.R. No. L-13387, March 28, 196u
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against the customers for dancing with the ‘bailarinas’ as the main
gross receipts of the cabavat, the admission fee thereto being merely
incidental.”

The above principle does not however apply in a case where any
part of the gross receipts has been specially earmarked by law or
regulation for some person other than the proprietor. In the case
of Ceminissioner of Iiternal Revenue v. Manila Jockey Club,** the
Commissioner of Internal Revenue levied the aniusement tax on the
gross receipts of the Manila Jockey Club, including the amount which
the club paid to the Board on Races and the amount distributed as
prizes for the owners of winning horses and bonuses for Jockeys.
Republic Act 309 and Executive Order 320 expressly provide that
15 % of the wager funds received by the Club was to go to the Board
on Races and 5¢ to the prizes for winning horses and bonuses for
jockeys. The Supreme Court, in affirming the Court of Appeals de-
cision, denied the Commissioner the power to levy the amusement
tax on the two latter amounts. With respect to the 14¢ which
goes to the Board on Races, the Court observed that double taxation
would result, said Board being a government institution, and that
double taxation should be avoided unless the statute admits of no
other interpretation. Since the law itself expressly directed the Ma-
nila Jockey Club to dispose of said amount in the manner that it
did, and since said amounts never belonged to the Club, the 514 %
of the wager funds should be excluded from gross receipts subject
to the tax.»

3. Foresl charges—

Aczording to the Report of the Tax Commission, “forest charges
are to be distinguished frem taxes. They are strictly speaking, the
price which the Government charges for the privilege granted to
concessionaires to exploil the public domain, rather than a tax im-
posed to support the general services of the government. Since under
the Coastitution all timber Jands in the public domain belong to the
State, sound public policy demands that they be conserved or wisely
exploited in order that the patrimony of the nation may not be im-
paired.” ** Therefore, forest charges are to be considered as internal
revenue taxes only in the sense that they are to be collected by the
Collector of Internal Revenue Code.2t

AN G.R. Nos. L-138%0 and L-13xx7, Jure 30. 1960.

22 0On the same principle, the Supreme Court in the same case denied the authority to tax
the P10 contribution collected by the Manila Jockey Club from the horse owner to form a
common fuud which added to the abovc-mentioned 5¢% participation of the owners of the win-
ning horses. The Club itself contributed also 1’10, The Court considered this contribution aa
a trust fund, and not as a part of ‘‘gross receipts’, since they never belonged to the Club.

- Report of the Tax Commission, p. 36, Vol. 1, quoted in Collector of Internal Revenue v.

Pio Barretto Sons, Ine,, G.R No. L-11805, May 31. 19€0.
* Collector of Internal Revenue . Pio Barretto Sons, Inc., se¢ note 28,
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In the case of the Collector of Internal Recene v, Pio Darvetlo,
supra, the Supreme Court reversed the Court of Tax Appeals. deci-
sion exempting the buver of logs from paying [orest charges. It ap-
peared that the respondent company bought logs from licencees with-
out the required invoices,?® and without the forest charges having
been paid. It claimed that it is the licensee of forest products who
is liable to pay said charges and not the bona fide buyer of logs.
The Supreme Court pointed out that the buyer of logs is bound to
know the law and regulations regarding the payment of forest
charges and the invoicing, transporting and discharging of such
forest products. Unless he has complied with these regulatlons he
cannot be considered a purchaser in good faith. The Court further
observed that a contrary holding would “create unlimited opportu-
nities for licensees and buyers to counive with cach other and cheat
the State of its lawful revenues. Whether from a practical point of
view ov {from that of public policv, forest charges should be consid-
ered as a lien on timber, and licensees or possessors of forest prod-
ucts, whoever they 'may be, should be made to respond for the forest
charges and surcharges fixed in the law, and a lien should be pro-
nounced on said timber or other forest products not only when they
are yet in the condition of unsawn logs, but also after the same had
heen sawed into lumber and disposed of. It is only by such practical
construction of the regulations and by the enforcement of such a
public policy that the public patrimony may be saved from spoliation
and ruin.”

4, Tas on dewlers—

In Cebu Portland Ceinent Co. v, City of Maniy and City Trea-
surcr of Manila,® the plaintiff was a manufacturer of cement with
two cement factories outside Manila. Its principal office and warce-
house is in Maniia from which it distributes and disposes of its manu-
factured cement to consumers. The defendant assessed and demanded
ihe dealct’s tax imposed by an ordinance of the City of Manila. In
denying the right of the Cily to collect the tax, the Supreme Court
distinguished between a dealer and a manufacturer. Citing its pre-
vious decisions, the Court stated that a manufacturer is excluded from
the term “dealer” for the purposes of the imposition of a dealer’s
tax where it only deals on or sells its own products.” The sole ex-
ception Lo this rule is when the manufacturer carries on business of
selling its own preducts at stores or warchouses apart from its place
of manufacture.”s But the Court held that the said exception would

* These are prescribed by section 11 of the Revised Internal Forestry Revulutions No, =3
dntel Decemter 28, 1934.
% G.R. No. L- 14299 July 26, 1460,
?* The Court cited City of Manila 3 Bugsuk Lumber Co,, 53 O G. G111,
< The Court cited Manilu Tobacco Assn. Inc. v. City of Mamla G. . No. L-y54y, Dec. 21, 1957,
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apply only where the manufacturer engages in the selling of its
products at its very stores or warehouses, but not where the manu-
facturer maintains the warehouses merely for storage purposes, and
from where it makes deliveries of the goods when sold.*

Similarly, where a bakery sells the empty cloth bags of flour
efter using the flour, it does not thereby become a *“dealer” in second-
hand gouds. A dealer is not one whe buys to keep or makes to sell,
but or.e who buys to sell again. The sale of empty flour bags in this
case however, was merely incidental to the business of bakery, so
that the dealer's tax cannot be imposed on said sale.?°

V. ASSESSMENT AND COLLECTION—

1. Keeping of records as basis of assessment—

In order to facilitate the assessment and collection of internal
revenue taxes, all persons who are required by law to pay the same
must kezp a journal and a ledger ov their equivalents. However,
where the gross quarterly receipts of the taxpayer do not exceed
P5000, it is sufficient if he keeps a simplified set of bookkeeping re-
cords, provided the latter have been approved by the Secretary of
Finance.?* The question as to whether the Secretary of Finance has
the power to grant permission to more than one person to print sim-
plified records for sale to the public was raised in the case of Felipe
Ollada v. Sec. of Finance.** In answering the question in the affirm-
ative, the Supreme Court stated that for the purposes of the law,
what is important is that the simplified records should contain the
necessary data from which the taxes due may be ascertained. A
person who has been granted permission to print such simplified re-
cords for saile to small-scale merchants, acquires said permission
subject to the implied condition that the Secretary may at any time,
change or repeal any of the regulations issued by him, as he may
sce fit. The authority to print does not carry with it an assuraunce
¢f monopoly or guarantee of a ready market or vested property
rights,

Once an assessment is made by the Collector of Internal Revenue
based on the records of the taxpayer, the presumption is that the

assessment is correct. The burden of proof is on the taxpayer to
show the contrary.

2 Court cited Central Azucarera Don Pedro v. City of Manila, G.R. Neo. L-7664, Sept. 29, 1936,

% Ah Nam v. City of Manilu, G.R. No L-15502, Oct. 25, 1960,

* See Sec. 334 National Internal Rev. Code

32 (;+ R. No. L-15397, Oct. 31, 1960.

% Collector of Internal Rev. v Bohol Land Trams. Co., G R, Nos. L-130u9 & 13462, April
29, 1960
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2. Jurisdiclion of cowrt orer collcction cases—

Where the taxpaver disputes an assessment, he should do so
within the period allowed by law by appealing the Collector’s deci-
sion to the Court of Tax Appeals. But where he fails to dispute said
assessment, and the latter thus becomes final, executory and demand-
able, the Government may collect the tax by an ordinary civil action
riot before the Court of Tax Appeals but before the proper Court of
First Instance. This was the holding of the Supreme Court in the
case of Republic of the Philippines v. Enrique Magalona Jr.,* where
the court upheld the jurisdiction of the Court of First Instance in
rendering judgment in favor of the Collector.”> The Supreme Court
also made the observation that a mere statement made by the de-
linquent taxpayer that he believes himself not liable for the taxes
assessed against him is not a sufficient “dispute” of the assessment
to bring the case within the exclusive jurisdiction of the Court of
Tax Appeals. Such a statement is a mere expression of a belief and
conviction personal to the taxpayer and not binding on the Coliector.

3. Prescription of the right to assess and collect—

The right of the Government to collect taxes can be exercised
only within a limited period of time prescribed by law. Just as the
government is interested in the stability of its collections, so also
are thc taxpayers entitled to an assurance that they wiil not be sub-
Jected to further investigation for tax purposes after the expiration
of a reasonable period of time.”* The Supreme Court, in the case of
Republic of the Philippines v. Luiz Ablaza,’" further justifies this
rule of preseription as follows:

“The law vrescribing a limitation of actions for the collection of the
incomc tax is beneficial both to the Goovernment and to its citizens; to
the Government because tax officers would te obliged to act promptly in
the making of assessments, and to citizens because after the lapse of the
period of prescription citizens would have a feeling of security against
unscrupulous tax agents who will always find an excuse to inspect the
beoks of taxpayers, not to determine the latter’s real liability, but to take
advantage of every opportunity to molest peaceful, law-abiding citizens.
Without such a lega! defense taxpayers would furthermore be under obli-
gation to always keep their books and keep them open for inspection
subject to harassment hy unscrupulous tax agents. The law cn' prescrip-
tion being a remedial measure should be interpreted in a way conducive

3 G.R. No. L-15332, Sept. 30, 196v.

¥ The Supreme Court applied the sume priuciple in the ceve of Republic of the Philippines
v. Victoriano Medrano, G.R. No. L-15777, Oct. 22, 196V and in Republic v. Court of Tax Appeals,
G.R. No. L-16021, Sept. 30, 1960. In the latter case, liahility was admitied by the filing of vona.

“ Volume I1, Report of the Tax Commission of the Philippines, pp. 321-322. cited in Republic
of the Phil. v. Luix Ablaza, G.R., No. L-14519, July 26, 1960,

87 8ee notle 36
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tu bringing about the beneficient purpose of affording protection to the
taxpayer within the contemplation of the commission which recommended
the approval of the law.”

Having in mind these reasons, the Supreme Court held that although
a letter asking for reinvestigation of the liability of the taxpayer
would suspend the running of the prescriptive period, a mere request
for a copy of the assessment cannot have the same effect.

As a general rule, the Collector’s right to assess internal revenue
taxes prescribes five years after the returns have been filed,* and
any court action for the collection of the tax so assessed must be
brought within five yvears {rom said assessment.** As to what is
meant by “court action” or “judicial action” was explained by the
Supreme Court in the case of Collector of Internal Revenue v. Bohol
Land Transportationt® Citing the Court of Appeals decision, the
Supreme Court said:

«

] The judicial action contemplated may refer not only to the
civil case instituted by the government to collect the tax but also to a
case where the taxpayer takes the initiative to contest the validity of
the assessment or collection of taxes by the Collector of Internal Revenue.
The objective in both cases is the same—the validity and correctness of
the determination and collection of the tax. Thus, a single claim filed
by the collector of Internal Revenue against thz estate of a deceased in
a probate case has been recognized as tantamount to judiciul collection
of taxes, Collecter v. Haygood, 65 Phil. 520). On the other hand, in
a claim for refund instituted against the Collector of Internal Revenuc,
the Supreme Court con:cidered the taxpayer’s suit {ov refund as sufficient
judicial action for the collection of taxes on the part of the former. (See
Phil. Sugar Estate Dev. Co. Inc. v. Posadas, 65 Phil. 216)

As to whether the defense of prescription can be impliedly waived
by the taxpayer after the prescriptive period has elapsed was an-
swered in the negative by the Supreme Court in the case of Collector
of Internal Revenue v. Cia, General de Tabacos de Filipinas et al.®
The Coilector tried to collect the tax long after the prescriptive period
had elapsed, but claimed that since the taxpayer, in answer to the
assessment made by the Collector, had objected to the amounts as-
sessed resulting in revised assessments, said communications from
the taxpayver constituted a waiver of the defense of prescription.
The Sunreme Court howe et brushed aside this contention and denied
the right of the Collector to collect stating that the alleged com-
munications could not have the effect of waiving the defense of

# See Section 331, Natl. [nt. Nev. Caode,

" Lee Section 332(¢) Nutl, Int, Rev., Gode

3 G.R. Nos. L-13099 and L-13462, April 29, 1460.
Y1 G.R, No. L-11151, Juiy 30, 1¢¢9
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prescription because they were exchanged long after the prescriptive
period had expired.

But where the issue of prescription is not raised in the Court
of Tax Appeals and is for the first time alleged before the Supreme
Court, the taxpayer will be deemed as having waived said defense
since to hold otherwise would be to deprive the Collector of his
right to show the contrary, this matter being evidentiary in nature.*

The general prescriptive period of five years provided in sec-
tions 331 and 382 of the Tax Code does not apply to the collection
of forest charges, because the latter are not strictly speaking internal
revenue taxes.*

1. Pvnalties -—

Where the taxpayer is guilty ef fraud in his income tax returns,
the Collector of Interna! Revenue has authority to add a surcharge
to the deficiency tax.'* Although there may be no direct evidence
of actual fraud. wheroe the taxpayer has deliberately omitted in lus
hooks a sizable portion of his taxable income, such act of the tnx-
payr amounts to fraud and the Collector can vighifully impose a
surcharge as penalty.*

But the penalties of interest or surcharge must be imposed by
the Jower court and where the latter's decision is silent as to these
and the question of their being due was squarely raised by the
picadings, the said decision replaces the original assessment, ard the
execution of said judgment canmot include interest and surcharge.
The remedy of the Collector in such a case is to appeal from the
Judgment in so far as it failed to provide for the payment of sur-
charge and interest. If he fails to do so and the decision becomes
final, the Collecctor may not vary the terms thereof by including
in his motion for execution the payment of surcharge and interest.*

VI. REMEDIES OF THE TAXPAYER —
1. Cleim for refund —

Where an internal revenue tax has been crroncously collected
or paid, the first step that the taxpayer should take is to claim for
a refund of the same within two years after the payment of said
tax. Failure to file said claim within the said period will bar any
fulure demand for a refund, whether judicial or extra-judicial.t?

48y Chuico v. Coll@q-tor of Int. Rev., xupra.

4% Sce previous dirqussion on this point.

* See Section 72, Nut'l. Int, Rev. Code.

¢* 8y Chuico v. Coll. of Int. Rev., supra.

“C«l. of Int. Rev. v. Blas Gutierrez, G.R. No. L-13x19, May 25, 1960.
‘7 Sce Section 309, Natl. Int Rev. Code.
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The autnority to compromise, credit or refund internal revenue
taxes erroncously collected is vested by law exciusively on the Col-
lector of Internal Revenue in order to assure that no improper com-
promise, credit or refund is made to the prejudice of the Govern-
ment.** But where the action is one denying a request for refund,
such action is weli within the authority of the Deputy Collector of
Internal Revenue and is final and binding, anless vevoked by the
Collector.*

Where the tax involved is not an internal vevenue tax, the period
within which a claim for refund may be made is not governed by
the National lnternal Revenue Code but by the ordinary rule of
prescription found in the Civil Code, in the absence of any special
provision to the conirary. Thus in the case of Beiman Companic
Incoi porada ¢. Central Bank of the Philippines,® where the exchange
tax was paid under mistake, the Supreme Court held that since
the basis of the action for refund is solutio indcbili, a quasi-contract,
the period of prescription is six vears as provided for by Article
1145(2) of the New Civil Code.™

In the case of Antonio Rodrigucz v. Blaquera,” the Supreme
Court reiterated the principle that an action in the nature of declara-
tory relief to determine the rights and cbkligations of a taxpayer
under a tax statute is altogether improper as a step preparatory
to a claim for refund. Such an action is explicitly prohibited by
Act 5736 as amended by Rep. Act 55.%

2. Appeal to Cowrt of Tax Appeuls —

nder section 7 of Rep. Act 1125 creating the Court of Tax
Appeals, the latter court has exclusive jurisdiction over decisions
of the Colleztor of Internal Reverue in cases involving, among othev
things, disputzd assessments and refund cof internal revenue taxes.
Therefore, as long as the primordial and immediate question in-
volved i a case is the validity of tax assessment or the refund of
taxes alleged to have been illegally collected, the Court of Tax Ap-
Peals has jurisdiction over the case, although the appeal might have

:;Il-}l}i’soxx J. Gibbs v. E«ther K. Gibbs, G.R. No. L-13453, Feb, 29, 1960.
e,

* G.R. No. L-15044. May 30. 1960 and July 14, 1960.

“I' The aclion here had pre.cribed since more than G yeurs had elapsed from the payment
of the tax and the claim for refund. The Court. in its first decision dated May 80, 1960 applicd
the period af § veirs under Article 1149 of the Civil Code, which sets down such period with
respect to ‘all other sections wheve periods are not fixed in the law.” A motion for reconsidera-
tion was file’l by the taxpayer who claimed that since the oblization to refund the taxes is one
created hy Jaw, the ten-ycar period and not the five-year period should apply under Art. 1114
of the Civil Code. The Court admittel that the five-veul period under Article 1149 was not
applicable to the case, Lut it refused (o aypply the ten-year period and instead held that the
G-yeur period applie 1 since it juvelved puyment under mistuke, a1 quasi-contract, the period of
mescription tor which is poverned ty Article 1145(2).

(G R. No. L-13941, Sept. 30, 1969,

~ The Court cited Nstional Dentzl Supply v. Meer, G:it No. L-4183, Oct. 26, 1951.



1961] SURVEY ON TAXATION LAW 385

the indirect effect of reviewing an action of the Secretary of
Finance.**

Under section 11 of the same Republic Act, an appeal to the
Court oi Tax Appeals from a decision of the Collector of Internal
Revenue should be made within 30 days from said decision, other-
wise the decision or assessment of the Collector will become final
and unappealable. This period of 30 days is jurisdictional and non-~
extendible* And although a motion for reconsideration of a decision
will suspend the period of appeal, a taxpayer cannot, by filing sub-
sequent motions for reconsideration, after denial of the firsc mo-
tion, put off indefinitely and at his convenience the finality of a
tax assessment. Such wag the ruling of the Supreme Court in the
case of North Camarines Lumber Co. Inc. v. Collector of Internal
Revenue.”® And the 30-day period should be counted from the date
that a taxpayer receives the letter denying the first motion for
reconsideration.®” In this connection, however, our Supreme Court
held in the case of Collector of Inteiral Recenue v. Court of Tax
‘Appeals ®® that the rule against pro forma motions should not be
very strictly applied in tax cases for the reason that the Rules of
Court is only suppletory in character hefore the Court of Tax Ap-
peals. Therefore, a pro forma motion for reconsideration filed be-
fore the Collector of Internal Revenue may effect a suspension of
the period of appeal, specially in view of the fundamental principle
that one must exhaust all administrative remedies before resorting
to the courts.

Said section 11 of Rep. Act 1125 providing the 30-day period
within which to appeal must however be construed together with
Section 306 of the National Internal Revenue Code, providing a
2-year period for claiming refund of internal revenue taxes. A
taxpayer who has paid the tax, whether under protest or not, and
who is claiming a refuud of the same, must comply with the require-
ments of both sections; that is, he must file a claim for refund with
the Collector of Internal Revenue within 2 years from the date
of his payment of the tax, as required by said Section 306 of the
Tax Code, and appeal to the Court of the Tax Appeals within 30
days {rom receipt of the Collector’s decision or ruling denying his
claim fer refund, as required by said Section 11 of Republic Act
1125, If however, the Collector takes time in deciding the claim,
Commissioner ‘of Tnt. Rev. v Bhile Gorn Brodeerr Toe, ok ot Moy Luas, May st 1560;
also Coll. of Int, Rev. v. Mariano Lacson, G.R. No. L1294w April 29, 1960.

. E;tlgglnga:?méz:‘x)b:‘rzr;se Sgte\dsBlaquera G.R. No. L-13101, Apul 29, 1960. Also Allison J. Gibhs

“ G.R. No. L-12353, Sept. 30, 1960.

% Tomas B. Villamin v, Ccnut of Tax Appesls & Coll. of Int. Rev., C.R «115:
Oct. 31, 1960. PP of In . No. L-11536,

«GR. No L. -14902, Oect. 31, 1960,
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and the period of two years is about to end, the suit or proceeding
must be started in the Court of Tax Appeals before the end of the
two-year period without awaiting the decision of the Collector. This
is so because of the positive requirement of Seciion 306 and the
doctrine that delay of the Collector in rendering a decision does not
extend the peremptory period fixed by statute.s®

Vil. EXEMPTIONS —

The well-settled principle that a law granting tax exemption
shonld be strictly construed against the taxpayer was applied by
the Supreme Court in several eases. In the case of Lu Do & Lu
Y Corporation v. Central Bank of the Philippines, supra, the Su-
preme Court refused to exempt imported cotton bags from the com-
pensating tax due from the petitioner who was employed in the
manufacture and sale of corn starch. Although the petitioner had
been granted exemption from said tax in its machinery and equip-
ment used exclusively in the new and necessary industry, the Court
pointed cut that cotton bags are not “equipment” within the mean-
ing of the exemption. Such word should be taken together with
the term “machinery” and must therefore relate to furnishings neces-
sary for the operation of the industry, and cannot include empty
cotton bags used in the packing of the finished products.®® Similarly,
in Philippine Racing Club ine. v. Collector of Interwal Revenue,
the Supreme Court also denied petitioner’s claim of exemption from
income tax because the exemption granted to it by law % is limited
te the municipal license fee imposed on any person or entity con-
ducting a horse race and to the fixed tax imposed for each day on
which races are run on the tracks.

Consistent with the same principle of strict interpretation of
exemptions are the decisions of the Supreme Court in the cases of
Collector of Internal Revenve v, Muriano Lacson,” and Maicelo Steel
Corp. ». Colleetor of Inteinal Revenwe  In the first case, the tax-
payer claimed exemption from forest charges on his lumber in view
of the fact that he had been granted an exemption from the payment
of ali taxes in connection with the manufacture of veneer and ply-
wood from Philippine wood. In denying the exemption claimed for,

#* Allizon J. Glx v I'dher K. Gibbs, -ec note 48, Court cited US v. Michel, 2¥2 US 636;
Kierer & Co. v. David. G}, No. 1.-5163, April 22, 1953; College of Oral & Dentul Surgery v,
Court of Tux Appeals, G R Neo L-1044G, Jan., 28, 1458,

6 Compare this with Collector of Int. Pev. v. Industrial Textile Co,, G.R. No. L-10936, April
25, 1938, where the pclitiorer was engnced in » new and nceeessary industry of manufacturine
jute bags and which industry wus cxempted from tax on &ll “‘articles, good or materials used
exclusively in the new and nccessary industry.” The Supreme Court upheld its exemption from
tax on the cement used for the construction of the building which would house its machinery
and eqmpment. for the production of jute bnwus. See Phil. Law Journal, Vol. XXXIV, No. 2, p. 293.

¢ G.R. No. L-12781, Aug. 31, 1960.

2 Rep Act No. 29, sec. 3.

€ G.R. No. L-12945, April 29, 1960,

# G.R. No. L-12401, Oct. 31, 1960,
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the Supreme Court distinguished hetween forest charges and taxes,™
and concluded that although logs and lumber are necessary in the
manufacture of plywood, the ope¢ration of a forest concession is
certainly not so. The lumber can be bought from other forest con-
cessionaires, who would cf course be liable for the forest charges.

In the second case, Marcelo Steel Corporation was engaged in
the manufacturing of wire fences, nails and steel bars. For the
manufaciure of nails and steel bars, it was exempt from tax as
new and necessary industry. When the petitioner incurred losses
in the manufacture of nails and steel bars, it sought to deduct such
losses from its laxable industries. The Supreme Court denied its
right to so deduct and stated that the law ** merely exempts the new
and recessary induslry and cannot cover an already going concern,
although they may be operated by only one corporation. Unlike the
n.w and necessary industry, o taxable or non-exempt industiy, being
already a going coilcern, derives profits from its operation and de-
serves no subsidy from the Government. The Court also gave the
reason for the cxemption of new and nccessary industries from taxes
us tollows:

“The purpose or aim of Rep. Act 35 is to encourage the establish-
ment or exploitation of new and necessary indu-tries to promote the eco-
nomic girowth of the country. It is a form of subsidy granted by the
government to courageous entrepeneurs staking their capital in an un-
known ventuie,  An entrepeneur engayping in a new and necessary in-
dustry faces uncertainty and assumes a :i~h bigger than one engagine:
in a venture already known and developed. He dues not expect an im-
mediate return on his investment. Usually loss is incuirred rather than
profit made. Therefore the law grants exemption (o lighten the oncrous
tinancial buvrdens and reduce losses.”

On the other hand, where the evidence shows that the taxpayer
is clearly exempt from taxes, the Supreme Court wili not hesitaie
to uphold the exemption. Thus, in the case of Mawila Polo C'ub .
Yihiano Meer.T since the evidence clearly showed that the petitioner
was merely a social club, not 1run for profit, it was free from the
fixed and percentage taxes on the sale of food and drinks to its mem-
l.ers made it bar and restaurant. That such sale is merely incidental
te its objecti‘ge as a social club is clearly shown by the fact that

% See discursion on “Forest Charve.’, supra.

‘“ Republic Act No. 35.

% G.R. No. L-10864. Jan. 27, 1960.

™ The Court expiained this formula and >tated that the club charged its patrons the cost of
the drinks and food se¢rved. plus an amount sufficient merely to cover the cxpenses for the upera-
tlon of the bar and restaurant,
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it was made strictly on the “cost-plus-expenses” bases,* without any
profit.s?

V1II. CUSTOMS —

The provision of the Revised Administrative Code * which au-
horizes the forfeiture of merchandise imported contrary to law was
again applied by the Supreme Court in several cases. In Conumnis-
sioner of Customs v. Seree Investment Co.,"* the Supreme Court held
that Circular 44 of the Central Bank prohibiting importation of
merchandise without a release certificate from said Bank, being is-
sued under authority of law, has the effect of law and any merchan-
dise imported contrary thereto is imported contrary to law, empower-
ing therefore the Commissioner of Customs to seize and forfeit such
merchandise.”? In Luz H. Coloma v. Commissioner of Customs &
Court of Tax Appeals,™ the Supreme Court reiterated its ruling iu
Commisstoner v. Reluria,™ that all vessels whether private or gov-
ernment owned, including ships of the Philippine Navy, coming from
a foreign port, with the possible exception of war vessel or vessels
employed by any foreign government not engaged in the transporta-
tion of merchandise in the way of trade, are required to prepare
and present a manifest to the customs authorities upon arrival at
any Philippine port. Failure to do so would empower the Com-
missioner of Customs to forfeit the unmanifested merchandise,

As to whether Philippine pesos are “merchandise” within the
meaning of the Customs Law as to empower the Commissioner of
Customs to forfeit the same when illegally exported, was answered
by the Supreme Court in the affirmative in the case of Coinmissioncr
of Customs ¢. Caridad Capistrano.”™ The Court stated that mer-
chandise, when used with reference to importation or exportation,
includes goods, wares, and in general anything that can be a subject
of importation or exportation, and that money may certainly be a
commodity and thus an object of trade.

IX. MUNICIPAL TAXATION —

In City of Manila v. Arcadio Paliugua,” the validity of an or-
dinance of the City of Manila exacting a license fee for the opera-

® This ca~e is similar to Collector of Int. Rev. v. Manila Lodge No. 761 et al, G.R. No. IL.-
11176, June 29, 1959 and Coll. of Int. Rev. v. Sweeney, G.R. No. L-12178, Aug. 21, 1959, See
Phil. Law Journal, Vul. XXXV, No. 2, p. 846 and footnote 24. See also Coll. of Int. Rev, v,
St. Paul Hosp. of Iloilo, G.R. No. L-12127, May 25, 1959, Phil. Law Journal, Vol. XXXV, No.

Z . RHT.

" Sec. 1363(f)

"t G.R. No. L-12007, May 16, 1960.

“To the same effect, see also Po Eug Trading v. Cormm. of Cu-toms, G.R. No. L-10508,
Nov, 29, 1960

# G.R. No. L-14217, Nov. 29, 1960.

" G.R. No. L-11860, May 29, 1959. Sce Phil. Law Journal, Vol. XXXV, No 2, p. 808,

“ G.R. No. L-11075, June 10, 1960,

# G.R. No. L 1ivuy, Sept. Ju, 1960.
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tion ol pinball machines was questioned. The Supreme Court held
that it was an ultra vires ordinance, not because it was a tax measure,
but because it sought to regulate device which are prohibited by
law,

In Antonio Heras v. City Treasurer of Quezon City,”™ the Su-
preme Court held that under the charter of Quezon City, what has
heen voluntarily paid as taxes without protest cannot be recovered.”™

7 G.R. No. L-12565, Oct. 3, 1960. .
® Sec. 63 of Rep. Act 537, Charter of Quezou City, enjoins all courts from entertaining any

suit for recovery of taxes unless they have been paid under prote-t,



