INTERNATIONAL LAW

ESTEBAN B. BAUTISTA®

Let it be stated and suffice it to observe, by way of introduction and sum-
ming up, that in the more important 1959 cases falling under this title, one
of which might have becn landmark-making, the Supreme Court, wittingly
or unwittingly, side-stepped significant issues. Consequently, it failed to
make thereon definite rulings in international law which might be of parti-
cular importance in this country.

INTERNATIONAL AGREEMENTS

VALIDITY AND BINDING EFFECT OF TREATIES AND
EXECUTIVE AGREEMENTS

In order that an international agreement may be binding upon a state,
the negotiating functionary acting in its behalf must have been competent to
conclude the same.! This means that he must not only have power or have
been accorded full power so to act in accordance with his state’s constitution
and its relevant municipal legislation,2 but he must also have remained with-
in, that is to say, he must not have exceeded, his power.? Aside from this
Tequisite of competence, it is also essential, in certain agreements and in
certain countries, that there be ratification given in conformity with the
constitutional processes and requirements of the contracting state.s Thus in
the Thilippines,b as well as in the United States,” it is required by consti-
tutional provision that treaties entered into by the President thereof must
be concurred in by at least two-thirds of the members of the Senate. This,
according as theory and practice in the United States (from which we bor-

= AB. (1957) (UL.P.): Member, Student Editorial Board, Philippine Law Journal, 1959-1960.

1 GOULD, AN INTRODUCTION TO INTERNATIONAI, LAW, 308 (1957).

SVARLIEN, AN TINTRODUCTION TO HE LAW OF NATIONS 275 (1933},

3 WILCOX., RATIFICATION OF INTERNATIONAL CONVENTION, 2382-233 (1935), citted
in 3 HACKWORTH, DIGEST OFf INTERNATIONAL LAW, 396,

4 GOULD, op. cit.,, note 1, p. 309. Some authorities, howcever, like Hackworth, believe that
even  unconstitutionaily concluded treaties impose international oblirations. See BISHOP, IN-
TERNATIONAL LAW: CASES AXND MATERIALS, 90-91 (1953), Tn line with this view i<
that of Schwanzenberzer who niakes a dirtinetion between  “internaticnal ratificratiot’™  and
“internal ratification, that is to suy, the approval of a trealy hy a State wader the con-
«titution of any particular State. As distinet from internal ratification, :l.ternational ratifi-
cation means the final cowfirmation by the Head of State or the Government Department which
is responsible for the conduct of a State’s foreism aifairs that the convensual envazement is
bindinr between the partics to the treaty.”’ SCHWARZENBERGER, INERNATIONAL LAW,
432 (1957). (Note: The tetrm ‘treaty” is here used in a comprehensive sense to cover all
tvpes of international agreements)., Cf. HARVARD RESEARCH, DRAFT CONVENTION OX
TREATIES, 290 AJ.IL. (Supp.), 999-1008 (1953), on the tendancy ol tational authorities, in-
cluding the national courts, to deny the binding force of treaties concluded in violation of
their own constitutions, while cxecutive authorities inszist upon the validity of treaties o
concluded when the government of another state is the offender. The conclusion, p. 1008, 1s
that treaties concluded by incompetent organs are not hindinz.

5 JESSUP, A MODERN LAW OF NATIONS, 123 (194%),

¢ PHIL. CONST., Art. II, Scv. 2 (2):

“The President shall have the power, with the concurrence of two-thirds of the members
ot tha Scnate, to make treaties...”

7 U.S. CONST., Art. II, Sec, 2(2):

“Hn (the President) shall have the Power, hy

and with the Advice and Consent of the
Sciate, to malic treaties. ..
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rowcd this formal requirement) interpret it, places treaties on a different
level from so-called executive agreements, as to which no ratification by the
Senate is necessary.’

Th> presence or lack of both the above-stated conditions of validity —
competence and ratification — with respect to the Romulo-Snyder Agree-
ment!t was put in issue in the case of USAFFE Veterans Association, Inc.
2. The Treasurer of the Philipptncs, et alll By that Agreement the Philip-
pine Government, in 1950, obtained as a loan from and undertook to return
to thce United States Government in ten annual installments total of about
36-million dollars advanced by the United States to, but unexpended by, the
Armed Forces of the Philippines.l2 In compliance with that undertaking,
our Government has appropriated by law and paid to the U.S. Government
up to and including 1954, yearly installments totalling P33,187,663.24. 1In
order to restrain the defendantsi? from further disbursing any fund in the
Naticnal Treasury in pursuance of the Agreement and to have the payments
thercunder declared illegal, the USAFFE Veterans Association brought the
action in the above-entitled case to annul said Agreement. As a beneficial
relief, it asked that the moneys available, instead of being remitted to the
United States, should be turned over to the Armed Forces of the Philippines
for the payment of all pending claims of the veterans represented by plain-
tiff. It was argued by plaintiff, inter alic, that the negotiating officers
lacked cuthority to conclude the Agreement and that it was not given the
needed ratification by the Senate to make it binding on our Government.
With respect to the first part of this argument, the Supreme Court said
that there was no doubt that President Quirino approved!4 the negotiations
and that he had the power to contract for budgetary loans under Republic
Act No. 213. On what it considered the most important argument, the lack
of ratification by the Senate, the Court merely quoted the defendants con-
tention that the Agrcement is not a treaty as contemplated by the Consti-
tution which needed the concurrence of the Senate; it is an executive agree-
ment which may be classified under either of the two kinds of such agree-

8 6 HACKWORTH, DIGEST OF INTENATIONAL LAW, 396,

@ The querstion of ratification, following the American distinction, lorieally involves the
question of whether the Acrecment is a treaty or an executive agreement aad, if the latter,
whether it was proper to have been entered into in that form. The Court, however, as will
ba scen later, did not make a direct pronouncement on this point, with rcspect to which it
wii seemingly indifferent. Thus the question remains wmianswered whether, in this jurisdiction,
it 19 proner to adopt. as some local writers or commentators on the Constitution assume, the
distinetion made in the United States betwceen treaties and so-called ¢xecutive agreements. A
doubt as to the prorciety of adopting such distinetion 1s not altogether uafounded because of
the undeniable dunwer that the President may, under s<uch construction, at liberty disregard
the ratifyinsy power of the Scnate, there being no established criterion by which it may be
determined when o “treaty™ should be intered into instead of an “executive agreement”. and
vice-versa. Desides, it must he remembcered that in its international legal sense the term
“treaty' is generally used to denote all kinds of internatiohal agreemonts.

10 Agreement relating to the repavment of Funds Advanced to the National Defense Forees,
Republico! the Philinpines, by the Philippine-Ryukus Command, 122 UN—TREATY SERIES, 63,

11 G.R. No. L-10500, June 30, 1939,

12 By order of President F. D. Roosevelt, who then foresaw the Pacific War, all the units
of tho Philippinae Armed Forees were incorporated into the Tnited States Armed Forces in the
Far East in October, 1941, under the command of Gen. Douglas MacArthur, for the duration
ol the war.

13 The Treasurer of tho Philippines, the Governor of the Ceutrul Bunk, the Sccrotary of
Finance, and the Auditor General.

T4 This amounted to what Schwarzenberrer calls “international ratification.” Sece note 4,
supra,
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ments15 and did not need such concurrence to be binding. The Court remarked
that “such considerations seem persuasive.”’i6 (Emphasis supplied).

The Court then stated, by way of direct pronouncement, that *‘Senate
Resolution No. 15(3)!7 practically admits the validity and binding force of
such Agreement. Furthermore, the Acts of Congress appropriating the funds
for the yearly installments necessary to comply with such Agreement, con-
stitutc a ratification thereof,!s which places the question of validity out of
the Courts’ reach, no constitutional principle having been invoked to restrict
Congress’ plenary power to appropriate funds — loan or no loan.’ (Emphasis
supplied).

ALLEGED VIOLATION OF INTERNATIONAL AGREEMENTS

No principle is more fundamental, pervading, and sacred in international
law than that which ultimately!y gives to international agreements duly en-
tered into their binding quality — that under which the contracting parties
are expected to carry out their agreements in good faith: pacta sunt servanda.20
In recognition of this basic norm, Republic Act No. 265, in authorizing the
Monetary Board of the Central Bank to adopt, in times of crisis, temporary
restrictive measures on exchange sales or operations, provides that the adop-
tion of such emergency measures shall be subject to any executive and in-
ternational agreements to which the Republic of the Philippines is a party.?!
In People v. Koh, et al,1a the defendants, in order to absolve themselves
of the charge of having violated C.B. Circular No. 20, which was issued

15 Purely executive agreements and legislative-cxecutive agrecemeats. Ste HACKWORTH,
DIGEST OF INTERNATIONAL I.AW, 39% et seq,

16 This does ..not necesssrily mean that the Court adopts the American distinction be-
tween trcaties and executive agreements, see note 9, supra, for it continues: ‘‘...but we do
not stop to check the authorities above-cited by the appeliees nor test the conclusions arrival
at by them thercunder, i order to render a definite pronowicement because Senate Resulation
No. 13(3)...." (Ses quotalion in the text).

17 This is a concurrent resolution, not an exclusive one of the Senute, adopted on May 19,
1954. Pertinent provisions of the preamble are the folluwwmg:

WHEREAS, by virtue of the Romulo-Snyder Agreement, the Fhilippine Government ix
obliged to return to the Treasury of the United Siatcs the balance of USAFE funds in ten
equal annual installments with the intcrest at the wate of 2-1/2 ver cent annum:

“WHEREAS, the claims of Philippine veterans aud the Philippine Government are direct
charges against the funds subject of the Remulo-Snyder Azreement:

“WHEREAS, under Artitcle IIT of the said Romulo-Snyder Agreement, the richts of the
Republic of the Philippines to nezotiate with the Government of the United States for the
settlement of any pending claims outstanding as of the effective date of said Agreement, are
expressly recognized as subsisting.... Now. therefore, be it

“Resolved by the Senate, the House of Representatives of the Philippines concurring, that
tha President of the Philippines is hereby requested to take immediate and necessary steps. .
for tho renegotiation of the Romulo-Snyder Agreement with the view to making the funds
thereunder, Avajlable for th~ paymci:t of pending claims in favor of Philipnines veterans and
the claims in favor of the Philippine Government.”

1S Did the necessary number of Senators give theip approval to these Acts, which mayv be
approved by mere majority?

19 According to Kclsen, this maxim “is the reason for the valitit~ of trerfies, and henee
the ‘source’ of all the iaw created by treaties” KELSEX PRINCIPLE OF I1-TERNA-
TIONAT, LAW, 314 €1952). The words of Cordell Hull antly deseribe the importance of
this rule: “Obscrvance of understandings. asreements and treaties hetween nations constitutes
the foundation of international order.” Quoted in SVARLIEXN, o2. cit., note 2

20 Literally trunslated, it means: “‘Agreements must he ohscrved.”

21 “See. 74 Emergency restrictions on exchanze opcrations. Notwithstandirc the provi.
sions of the third paragraph of the precedingz section, in order to DProtcet the int<rnational re-
serve of Central Bank duriny an exchange crisis and to give the Mcnetary Toard and the
Government time in which to take constructive measures to combat such a crisis, the Mo rtary
Beard. With the consurrence of at least five of its members, and with the anpraval of the
President of the Philippines, may temporarily suspend or restrict sales of exchanze by the
Central Bank and may subject all transactions in gold and foreizn exchange to license by the
Central Bank. Tha adoption of the emergency measures authorized in this sectiop shall be-
subject to any executive and internatioual acreements to which ihe Rrpublic of the Philipincs
is a party.”

215 G.R, No. L-124¢, NMay 29, 1939.
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pursuant to Section 74 of Republic Act No. 265, attacked said circular as
invalid by alleging, int¢r alia, that it contravenes certain such international
agreements. The lower court dismissed the information and absolved the
defendants for lack c¢f showing by the prosecution that no such contraven-
tion cxists., In holding this ruling erroneous and declaring the circular
valid, the Supreme Court observed:

“As to the international aspect, it is not incumbent upon the
prosecution to prove that the provisions ¢f Circular No, 20 complied
with all pertinent internaticnal agreements binding upon our Gov-
ernment. The Central Bank and the President certify that it ac-
cords therewith, and it is presumed that said officials knew where-
of they spoke, and that they performed their duties properly. It is

rather for the defense to show conflict, if any, between the Cir-
calar and our international commitments.”

The Ccurt also found that, contrary to the defendants’ allegation, no provision
of the International Monetary Fund Agreement2i® may be interpreted to pro-
hibit the action taken by the Central Bank. Neither is there, as defend-
ants also alleged, a contravention of the provisions of Article V of the Ag-
reement Between the Philippines and the United States Concerning Trade
and Related Matterszic that:
“That value of Philippine currency in relation with the United

States dollar shall not be changed, and the convertibility of Phil-

ippine pesos in United States dollars shall not be suspended, and

no restriction shall be imposed upon the transfer of funds from the

Philippines to the United States except by agreement with the Pres-

ident of the United States.” (Emphasis by the Court).

According to the Court, the official statement of the American Embassy in
Manila that the United States *‘would concur” in the adoption by the Phil-

ippines of temporary exchange controls constituted approval by the U.S.
Government of the impcsition of such measures.

SCOPE OF THE TAX EXEMPTION CLAUSE OF THE P.I.-U.S.
AGREEMENT OF FEBRUARY 14, 1947

Cn February 14, 1947, the Philippines and the United States entered
into an agreement regarding a road, street and bridge program to be effected
with a view to enhancing the national defense and economic rehabilitation
of the Philippines, Among other things, it was agreed upon that:

“Pending the ccnclusion of negotiations now being considered
by the Republic of the Philippines and the United States of America,
ne impost, excise, consumption, or other tux, duty or impost shall be
levied on funds or property in the Republic of the Philippines which
is owned by the Public Rcads Administration and used for purposes
under the present Agreement or on funds, materials, supplies and
equipment imported into the Republic of the Philippines for use in
ccrnection with such purposes; neither shall any such tax, duty or
impost be levied on personal funds or property, not intended for re-
sale, imported into the Philippines for the use or consumption of the
Public Roads Administration personnel who are United States citizens;
ncr shall export or other tax be placed on any such propertv in the
event of its removal from the Philippines.’”22

In the case of Ilagan & Alejandrao v. The Collector of Internal Reve-
ine,272 the petitioner, Ilagan & Alejandrino, a partnership engaged in busi-

213 I UN TREATY SERIES 202, Deccmber =7, 10435,

21c 43 UN TREATY SERIES 136 (1949).

22 Agreement Between tho Republic of the Philivnines and the United States of America
Regarding a Road, Street and Bridze program, Art. XIV, See: 174 UN TREATY SERIES 27S.

223 G.R. No. L-11134, September 380, 1959.
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ness as road contractor, claimed the benefit of this exemption clause with
vespect to sums received by it from contracts for the construction or re-
habilitation projects, said rveceipts having come from funds owned by the
U.S. Public Roads Administration by virtue of the Agreement herein men-
tioned. The Supreme Court found as of no merit the claim of the partner-
ship. Neither, it held, the above-quoted clause nor any other provision of the Ag-
reement exempts the gross receipts of the partnership for road constructions
from taxes imposed by the Government of the Philippines. Such receipts are
not funds or property, or funds, materials, supplies and equipments within
the raeaning of the Agreement. While still in the possession of the officers
of the U.S. Government, they fall under the exemption. But once they are
paid to a private citizen, like the partnzrship-appellant, they cease to be
fund and property of the United States, They become receipts of the part-
nership subject to tax.

NATIONALITY

NATIONALITY OF AN ILLEGITIMATE CHILD

The long-settled2’ rule in this jurisdiction, sanctioned by international
law,”? that the illegitimate child of a Filipino woman by an alien father fol-
lows the citizenship of its mother, its legally recognized parent, is reiterated
in Zamboanga Transportation Co., Inc, v. Lim, et al25. In that case, the
petiticner transportation company sought to disqualify the respondent, Rosalio
Lim, from operating a TPU service on the ground that, not having elected,26
as tho child of a Filipino mother, Philippine citizenship within the time required
by law, he was therefore an alien. The Public Service Commission, how-
ever, found out that respondent Lim is such an illegitimate child, and ruled that
it was unnecessary for him to choose Philippine citizenship upon reaching
majority. The high Court upheld the Commission’s ruling.

ADMISSION AND EXPLUSION OF ALIENS

Owing to its sovereign status as member of the international community,
a statc is under no duty to admit aliens to its territory unless there is a
treaty stipulation imposing that obligation.2” If it does admit them, it may
do so on such terms and conditions as may be deemed by it to be consonant
with its national interest.2* By the same token, a state is free to deport
from its territory any allien whose presence therein may be regarded by it
as undesirable,®® as when his presence is a menace to the interest or tran-

** For ecase in Naturalization law, a suhicet which leddine writers in international law
treat under this heading, sce the survey of 1939 caseg in Civil Law found eclsewhere in this
Journal.

23 US, v Ong Tianece. 29 Phil. 332 (1913): Santos Co. v. Government, 52 Phil. 513
(1928) : Serrn v. Republic, G.R. No. L-1223, Mory 12, 1952; Ratufial Sy Quimsuan v. Republic,
G.R. No. L-3111, February 28, 1954,

2t Article 1 of the SNpecial Protoeol Reluting to a Certtain Case of Statelessness, passed
by the Hague Conference on the Codification of International Law of 1930, provides:

“In a state where untionality is unot confetred by the mero far, of birth in its territory. a
person born there of a mother possessing the nutionality of that state and of a Ffather without
nationality or of unknown nationality shall have the nationulity of that state.”

25 Q.R. No, L-10975, May 27, 1959,

24t PHIL. CONST., Article. IV, Sec. 1:

‘“Tha following are citizens of the Philippines:

(4) Those whos¢ mothers are citizeus of the Philippines und, upou reaching the aze
ot maiority, elect Philippine citizenship."”

27 SALONGA & YAP, PUBLIC INTERNATIONAL LAW, 127 (193%),

28 HACKWORTH, op. cit., noteX, p. 349; Nishimura Ekwu, 142 U.8. 639 (1891), cited in
KELSEN, on. cit, notet 19, p. $43n.

290 HACKWORTH, op. cit. note 8, p. 717.



JANUARY, 1960 INTERNATIONAL LAW 759

quility of the expelling state, or his entry was illegal, or he has violated any
condilion or limitation under which he was admitted.’¢

These sovereign prerogatives have always been, and continue to be,
jealously and assertively exercised by the Republic, as may be seen in the
cases that follow,

NATURE AND EXTENT OF THE POWER OF THE
COMMISSIONER OF IMMIGRATION TO DEPORT

In Brito, et al. v. The Commissioner of Immigration,3! it appears that
the petitioners. Olegario Brito, a Filipino citizen, and Tan Soo alias So Wa,
were married in Hongkong in 1954. The wife, Tan Soo, was admitted to
this country in 1955 as the lawful wife of a Filipino acquiring her husband’s
citizenship.32 On January 16, 1957, however, the Commissioner of Immigra-
tion issued a warrant of arrest against Tan Soo on account of the discovery
of the marriage contract between Olegario Brito and one Narciso Maya en-
tered into in Manila in 1943. To prevent her arrest upon the warrant is-
sued in order to show cause why she should not be deported, Tan Soo and her
husband brought this petition for prohibition, mandamus and injunction against
the Commissioner, which the lower court granted. The Commissioner ap-
pealed. The question was: Does the said Commissioner have the power to
determine the validity of the marrviage contracted by petitioners for the pur-
poss of arresting and deporting Tan Soo? The high Court first described the
natuie of the power to deport, saying:

“There is no question that the power to deport is limited to aliens,
that the citizenship is determinative of the jurisdiction of the Com-
missioner of Immigration, and that the power to deport carries that
of determining the respondent’s nationality.”

But, it then asked, if the question of nationality is dependent upon the va-
lidity of the respondent’s marriage may the Commissioner pass judgment there-
on?

“It is true” — said the Court — “that in relation to the marriage
of petitioners no assumption can arise or should be made from the
niere discovery of the marriage ocntract between Olegario Brito and
Narcisa Maya executed in 1943, without proof that the first wife was
still alive or that said marriage was otherwise still subsisting in
1954 . . . . (But) in any event, these considerations going into the
validity of the marriage of petitioners are not an obstacle to the preli-
minary proceedings to be conducted in this particular case by the
appellant Commissioner of Immigration pursuant to Section 37(2)
of the Philippine Immigration Act, as amended, to determine whether
or not a prima facie casc exists against apellee Tan Soo alias So Wa
to warrant her deportation.”

EFFECT OF ALIEN’'S VOLUNTARY DEPARTURE ON DEPORTATION
SENTENCE FOR ILLEGAL ENTRY

The mere fact that petitioner voluntarily left the country at her own

expense did not have the effect of revcking the final order of deportation

and the decision supporting the same. The mere fact that she voluntarily
deported herself at her own expense did not erase the fact that she had en-

30 Com. Act No. 613, Sec. 37(a); Ang Koo Liong v. Board of Commissioners, G.R. No.
L-ST80, May 18, 1936,

31 G.Ii, No. L-12325, Octoer 30, 1939,

32 Com. Act No. 473, as amended.

“See, 15, Any woman who 1s now or may hereafter be married to a citizen of the Philip-
pines, and who might herself be lawfully naturalized shall be deemed a citizen of the Phil-
ippiaes.”’
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tered the country surreptitiously and without permit from the proper au-
thorities and without proper documents and is subject to deportation. Even
admitting arguendo that, because of said fact, petitioner is not a deportee
as ske had not been actually deported, then at least she is a person who has
been excluded from the Philippines within the meaning of Section 29 of the
Immigration Act. As such she can only be admitted when the Commissioner
waives the arplication of the law in favor of allowing the alien to enter the
Philippines.33

RULE AS TO ALIEN TEMPORARY VISITOR

A temporary visitor is not entitled to stay in the Philippines beyond
the period stated in the permit given her therefor. Upon the expiration of
said permit, she is subject to deportation. Should the Secretary of Foreign
Affairs and the Commissioner of Immigration attempt to deport her, they
would, therefore, be acting, not with grave abuse of discretion, but in com-
pliance with a duty imposed upon them by law, and, hence, within their
jurisdiction. In such case it would ke manifcetly improper to issue a writ
of prehibition against said officials.34

33 Ko Wai Me v, Galanz, et. al, G.R. No, L-12661, November 2%, 1959,

34 Yeng v, Secrctary of Foriesn Affairs, el. al., Anril S0, 1959: see also Anr Liong V.
Commirsioner of Tromiuzration, G.R. No. L-12231. Decemibepr 29, 1939 and Lee Suan Sy, et. al
¥. Galanz, ¢t al,, G.R. No L-11853, December 23, 1939,



