
IS THE U.P. A GOVERNMENT OWNED OR CONTROLLED ENTITY?

JUAN F. RIVERA *

Anent the legal status of the University of the Philippines, the
recurrent question asked is whether it is a government-owned or
controlled entity or enterprise. Recently the Auditor General ruled
that a retiree cannot receive both gratuity and salary as professorial
lecturer in the University of the Philippines, during the period of
his retirement under R. A. 1616, in view of the provisions of Sec-
tion 7-I (9) of Commonwealth Act No. 246, which reads in part,
as quoted by the Auditor General, as follows:

"A person receiving life pension, annuity, or gratuity from the Gov-
ernment of the Commonwealth of the Philippines x x x, or from any gov-
ernment-owned or controlled entity or enterprise, who is reappointed to
any position, the appropriation for the salary of which is provided from
funds of the said Commonwealth Government x x x, or from any govern-
ment-owned or controlled entity, or enterprise, shall have the option to
receive either the compensation for the position, or the pension, gratuity
or annuity, but in no case shall he receive both."

THE ISSUE
Evidently, the Auditor General considers the University of the

Philippines "a government-owned or controlled entity or enterprise".
The writer maintains that the University of the Philippines is

not included in the phrase "any government-owned or controlled en-
tity or enterprise."

THE GOVERNMENT OWNED OR CONTROLLED ENTITY
OR ENTERPRISE

Commonwealth Act No. 246 was approved December 17, 1937.
It took effect January 1, 1938.

Before 1938, the "Government-Owned Corporations" listed by
President Manuel L. Quezon in his First Annual Report to the Pres-
ident and the Congress of the United States Covering the Period
November 15, 1935 to December 31, 1936, at pages 18 to 20 were:

1. The Philippine National Bank
2. The Manila Railroad Company
3. The Manila Hotel Company
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4. The National Development Company
.5. The Cebu Portland Cement Company
6. The Nationai Rice and Corn Corporation

Please note that the University of the Philippines was not in
the list although it was already existing. It was established in 1908.

In his Second Annual Report to the President and the Congress
of the United States Covering the Period January 1 to December 31,
1937 (at a time when the Bill which became C. A. 246 was being con-
sidered by the proper authorities), President Quezon listed the fol-
lowing "Government-Owned Corporations" at pages 12-16:

1. The Philippine National Bank
2. The Manila Railroad Company
3. The Manila Hotel Company
4. The National Development Company
5. The Cehu Portland Cement Company
6. The National Rice and Corn Corporation
7. The Metropolitan Water District

Please note again that the University of the Philippines was
not in the list.

In his Third Annual Report to the President and the Congress
of the United States Covering the Period January 1 to December 31,
1938 (when C. A. No. 246 became effective), President Quezon listed
the following "Government-Owned Corporations" at. pages 29-37:

1. The Philippine National Bank
2. The Manila Railroad Company
3. The Manila Hotel Company
4. The National Development Company
5. The Cebu Portiand Cement Company
6. The National Rice and Corn Corporation
7. The National Warehousing Corporation
8. The National Food Products Corporation
9. The Insular Sugar Refining Corporation

10. The People's Homesite Corporation
11. The National Produce Exchange
12. The Metropolitan Water District

These were the government-owned corporations which the Gov-
ernment Survey Board had in mind in its report to President Que-
zon on February 14, 1938. The report says at pages 78-81:

"Part II. GOVERNMENT CORPORATIONS

Commonwealth Act No. 2 created the National Economic Council to
"advise the Government on economic and financial questions, including
the improvement and promotion of industries, diversification of crops and
production, tariffs, taxation, and such other matters as may from time to
time be submitted to its consideration by the President, and to formulate

1140 [VOL. 35



U. P. A GOVERNMENT OWNED ENTITY?

an economic program based on national independence." Considering the
nature and scope of the duty of the National Economic Council, this body
must be made up of men conversant with economic and financial questions.
The Council is a consulting and advisory body and it may well constitute
the Economic Cabinet of the President to assist him in the formulation
of the general and broad policies with regard to economic and financial
matters, in much the same way that the President's Cabinet assists him
in the formulation and execution of the general policies of the Government.
The National Economic Council, however, has no executive powers or func-
tions, the executive agencies possessing the instrumentality for the prosecu-
tion of economic and financial programs being the government bureaus
and the government corporate organizations, more particularly the Na-
tional Development Company.

In order that Government corporations may successfully accomplish
their purposes as mercantile organizations, it is necessary that they be
organized and operated in the same manner as private corporations. In
fact this is the policy of the Government with respect to the Philippine
National Bank, the Manila Railroad Company, and others which. operate
under their respective Boards of Directors. There are, however, Govern-
ment corporations that are attached, for administrative purposes, to execu-
tive departments, as, for example, the National Loan and Investment
Board and the Government Service Insurance System. It is believed that
all such government corporations should be removed from direct execu-
tive departmental control and grouped with the other government corpora-
tions to be governed and managed in like manner. Experience has shown
that these government corporations must be given much greater freedom
of action than is given to government offices, in order that they can en-
gage in commercial transactions without being hampered by government
regulations which may, and probably would, in many instances cause costly
delays.

The government corporations at present function independently and,
in many instances, without reference to each other's activities, with the
exception of the National Development Company which, with respect to
its subsidiaries, can formulate a properly coordinated plan of development.
It is believed that the aims and purposes of the different government cor-
porations should be harmonized with a central policy of economic develop-
ment and to effect this the Boards *of Directors of the different corpora-
tions should be -o constituted that they will be headed by men who are
members of the Board of Directors of the National Development Company
in order that this latter may not only influence the policies of these
several government corporations but also correlate their functions and
activities and thus secure unified planning and concerted action. It will
be the duty of the National Development Company to make the necessary
research study of the possibilities of each project to be undertaken, prepare
the estimates of capital outlay necessary, and formulate the plans of
development for presentation to the President for his decision. Once a
plan of development is approved, the National Development Company
through its subsidiaries or associate corporations, will carry it out. The
National Development Company will thus be both a planning and executive
agency.

The economic preparation of the country for an independent life
must be carried out vigorously and accomplished within the remaining
eight years of the period of transition, if not sooner. The building up
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of a country's economic structure calls for a long-range program which
may take decades to bring to a consummation; so it must be started early
and executed actively. To attain this objective the Government Survey
Board believes it of vital importance that the National Development Com-
pany intensify and accelerate its work, and that therefore the Chairman
of the Board of Directors and the Manager should devote their full time
to the work of the National Development Company. It is also necessary
that the President of the Philippines be given ample powers to appoint
the Chairman and members of the Boards of Directors of the various
Government corporations, and to fix the number of such directors. At
present the charters of some of these companies name ex-officio members
in their boards of directors and limit their number. For obvious reasons,
greater elasticity in the selection of directors of Government corporations
and the fixing of their number would be of great advantage.
Reoom inienda tions-We, therefore, recommend:

(a) That all Government corporations be detached from adminis-
trative control of the executive departments;

(b) That the Board of Directors of the different Government cor-
porations be so constituted that they will be headed by members of the
Board of Directors of the National Development Company; and

(c) That the President of the Philippines be given ample powers
to select the directors of Government corporations and to fix their number.

In his Fourth Annual Report to the President and the Congress
of the United States Covering the Period January 1, to June 30,
1939, President Quezon listed the "Government-Owned Corporations"
at -pages 29-37, as follows:

1. The Philippine National Bank
2. The Manila Railroad Company
3. Manila Hotel
4. National Development Company
5. Cebu Portland Cement Corporation
6. National Rice and Corn Corporation
7. Insular Sugar Refining Corporation
8. National Food Products Corporation
9. The Sabani Estate

10. People's Homesite Corporation
11. Metropolitan Water District

Please note, once more, that the University of the Philippines
was not included in the list.

On August 4, 1941, President Quezon issued Executive Order
No. 360. This created the National Enterprises Control Board and
placed under the supervision of the board the following government
corporations:

1. National Development Company and its subsidiary corporations, name-
ly: National Rice and Corn Corporation, Cebu Portland Cement Com-
pany, National Pootwear Corporation, National Food Products Cor-
poration, and the Insular Refining Corporation.
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2. National Power Corporation
3. National Abaca and Other Fiber Corporation
4. National Tobacco Corporation
5. National Coconut Corporation
6. National Trading Corporation
7. National Cooperatives Administration
8. People's Homesite Corporation
9. National Land Settlement Administration

10. Rural Progress Administration
11. National Produce Exchange

The same executive order provided for the following duties of
the National Enterprises Control Board:

(a) To supervise, for the President of the Philippines, the above
named corporations and enterprises for the purpose of insuring efficiency
and economy in their functions and business operations;

(b) To adopt, subject to the approval of the President, such measures
as may be necessary to coordinate the policies and activities between said
corporations and enterprises, and between these enterprises and such of-
ficers of the Government as may be dedicated to the development of tho
national economy, for the accomplishment of the declared economic and
social policies of the Government; and

(c) To pass upon the program of activities and the yearly budget
of expenditures approved by the respective Boards of Directors of said
corporations and enterprises.

Please note again that the University of the Philippines was
not included in the above list. Please note also how the government-
owned corporations named were controlled by the government, a
thing one will not find in the case of the University of the Philip-
pines as will be seen later on.

About the same time, precisely on August 28, 1941, the Secre-
tary of Justice rendered his Opinion No. 230 in which his office sur-
veyed "the several government-owned or controlled corporations"
and it did not include the University of the Philippines. In other
words, the Secretary of Justice did not consider the university as
"a government-owned or controlled corporation."

Exactly three months after the Proclamation of Independence
on July 4, 1946, Republic Act No. 51 was approved under which "the
President of the Philippines is authorized to effect by executive or-
der from time to time ... such reforms and changes in the differ-
ent executive departments, bureaus, offices, agencies and other ins-
trumentalities of the Government, including the corporations owned
or controlled by the Government, as he may deem necessary .... "
Pursuant to this act, President Roxas issued Executive Order No.
93 on October 4, 1947. This abolished the National Enterprises Con-
trol Board and created instead the Government Enterprises Council
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"to advise the President in the exercise of his power of supervision
and control over corporations owned or controlled by the Govern-
ment." The same executive order created a Control Committee in
the Government Enterprises Council with the following powers and
duties:

(a) To supervise, for and under the direction of the President, all
the corporations owned or controlled by the Government for the purpose
of insuring efficiency and economy in their operations;

(b) To pass upon the program of activities and the yearly budget
of expenditures approved by the respective Boards of Directors of the
said corporations; and

(c) To carry out the policies and measures formulated by the Gov-
ernment Enterprises Council with the approval of the President.

The same executive order did not mention anything about the
University of the Philippines. It clearly referred to the same govern-
ment-owned corporations adverted to by President Quezon and by
the First National Assembly of the Philippines.

That it was clear in the mind of President Roxas that the Uni-
versity of the Philippines was not included in the phrase "any gov-
ernment-owned or controlled entity or enterprise" will be seen in
his Executive Order No. 94, series of 1947, issued pursuant to Re-
public Act No. 51. Section 22 of this Executive Order reads:

"SEC. 22. The several bureaus and -offices of the Executive Branch
of the Government, th!e University of the Philippines, and the corpora-
tions owned or cohtrolled by the GoveLrnment may assign to the In-.titute
of Science such personnel as the Director of Science and the head of the
corresponding department or organization may agree upon, either to pur-
sue a separate research or experiment in relation to industries not being
undertaken by the Institute of Science, or to assist in the conduct of a
research or experiment on a fellowship basis."

On January 6, 1950, President Quirino issued Executive Order
No. 300. This amended Executive Order No. 93 of President Roxas
by making the Vice-President of the Philippines the Chairman of
the Government Enterprises Council and charging him with the duty
to "exercise all the powers of the President in the supervision and
control over all the corporations owned or controlled by the Govern-
ment." This Executitve Order No. 300 abolished the Control Com-
mittee and provided instead for the Officeiof the Economic Admin-
istrator with the following powers and duties subject to the super-
vision and control of the Vice-President of the Philippines:

(a) Advise the President in the exercise of his power of supervision
and control over corporations owned or controlled by the government,
and over offices, agencies, or other instrumentalities of the government
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now existing or which "may hereafter be formed or organized primarily
for the development of the national economy;

(b) Recommend to the President such policies and measures as may
be necessary to coordinate the functions and activities of said corporations,
offices, agencies or instrumentalities;

(c) Supervise, for and under the direction of the President, all such
corporations, offices, agencies and instrumentalities for the purpose of
insuring efficiency and economy in their operations, and to this end,
shall check the operations of the corporations as provided in their budget,
make periodic checks on the balance sheets and the reports submitted to
him, recommend changes in the Board of Directors or of managing heads
as may be fully warranted, and issue circulars on policy matters;

(d) Pass upon the development programs or projects of said corpora-
tions, agencies, offices, instrumentalities and to make recommendations
thereon to the President for his final consideration;

(e) Pass upon the program of activities and the yearly budget of
expenditures approved by the respective Board of Directors of the said
corporations; and

(f) Carry out the policies and measures formulated by the Govern-
ment Enterprises Council with the approval of the President.

As in the previous executive orders cited, the University of the
Philippines was nowhere mentioned by President Quirino in Execu-
tive Order No. 300, s. 1950, as among the "government-owned or
controlled corporations."

Then on January 6, 1950, the President approved the bill which
became Republic Act No. 422 titled "An Act authorizing the Pres-
ident of the Philippines to reorganize within one year the different
executive departments, bureaus, offices, agencies and other instru-
mentalities of the government, including the corporations owned or
controlled by it." Pursuant to this Act, President Quirino issued
Executive Order No. 319 on May 25, 1950. This created the Depart-
ment of Economic Coordination charged with the duty of supervi-
sion over the following government-owned or controlled corporations
and agencies:

1. The National Development Company and its subsidiarie4:
(a) The Insular Sugar Refining Corporation
(b) The National Food Products Corporation
(c) The Cebu Portland Cement Company
(d) The Rice and Corn Production Administration

2. The Manila Railroad Company and its subsidiary:
(a) The Manila Hotel Company

3. The National Rice and Corn Corporation
4. The People's Homesite and Housing Corporation
5. The National Cooperatives and Small Business Corporation
6. The Metropolitan Water District
7. The National Land Settlement Administration
8. The National Power Corporation
9. The Philippine Charity Sweepstakes Office
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10. The National Coconut Corporation
11. The Philippine Relief and Trade Rehabilitation Administration
12. The Government Service Insurance System
13. The National Airports Corporation
14. The Shipping Administration
15. The National Abaca and Other Fibers Corporation
16. The Rural Progress Administration
17. The National Tobacco Corporation

The Secretary of Economic Coordination exercised his functions
subject to the general supervision and control of the President of
the Philippines.

A careful reading of the above list will not show the Univer-
sity of the Philippines. This institution was nowhere mentioned in
said Executive Order No. 319 as "a government-owned or controlled
corporation."

Pursuant to the same Act No. 422, President Quirino abolished
the Department of Economic Coordination and created instead the
Office of Economic Coordination, both under Executive Order No.
386, dated December 22, 1950. The head of the new office was the
Administrator of Economic Coordination. It was the duty of the
Administrator to:

(a) direct, coordinate, and supervise the implementation of the
economic rehabilitation and development program, which may be undertaken
by the government with financial assistance in loans and grants from
the United States, and adopt such policies and measures as may be neces-
sary to provide for and obtain effective, efficient, economical and integrated
execution of the said economic rehabilitation and development program
through corporations owned or controlled by the government, or other
instrumentalities now existing or which may hereafter be formed or or-
ganized for the development of the national economy, and through partici-
pation by private enterprise, with the view to extending to the greatest
number among masses their just share in the benefits of a more produc-
tive and stable economy;

(b) supervise, as a vigilant stockholder, corporations owned or con-
trolled by the government (except the Central Bank of the Philippines,
the Rehabilitation Finance Corporation and the Philippine National Bank)
for the purpose of insuring efficiency and economy in their operations
and effective accomplishment of the objectives for which they were created,
and to this end:

(1) vote the shares of stock owned by the government and by
its instrumentalities and exercise all the rights of a stockholder in
stock corporations owned or controlled by the government, and recom-
mend to the President of the Philippines changes in, and the persons
to be selected as, members of the boards oi directors and managing
heads of both stock and non-stock corporations and instrumentalities;

(2) pass upon new development programs and projects, and upon
programs of activities and annual and supplemental budgets of in-
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come and expenditures approved by the respective boards of directors
of the said corporations;

(3) cause periodic checks, analyses and appraisals of accomplish-
ments, and financial operations and condition of the said corpora-
tions;
(c) carry out the policies and measures formulated, and projects

recommended by the National Economic Council and duly approved by
the President of the Philippines, affecting government-owned or controlled
corporations;

(d) perform such other functions, as may be directed or delegated
to the Administrator by the President of the Philippines, or as may be
authorized by law.

The reader will see that the University of the Philippines can
never be "a government-owned or controlled corporation" under the
above objectives and system of supervision and control.

As a final executive action under authority of Republic Act No.
A22, President Quirino issued on January 5, 1951, Executive Order
No. 399 nroviding for "Uniform Charter for Government Corpora-
tions." The pertinent sections read:

"Section 1. Duration.-All government owned or controlled corpora-
tions shall exist for a period of twenty-five (25) years from the effec-
tivity of this Executive Order.

"SEC. 2. Principal Office.-All government owned or controlled cor-
porations shall have their main offices in the City of Manila or in Quezon
City, but may establish branches and agencies in other places, within
and outside the Philippines, as may be necessary for the proper conduct
of their business.

"SEC. 3. Purposes and Specific Powers.-The purposes and specific
powers of existing corporations that are subject to this Charter are those
enumerated in ANNEX "A" hereof.

The government-owned or controlled corporations listed in An-
nex "A" were:

1. Cebu Portland Cement Company
2. Government Service Insurance System
3. Insular Sugar Refining Corporation
4. Land Settlement and Development Corporation
5. Manila Hotel Company
6. Manila Railroad Company
7. Metropolitan Water District
8. National Development Company
9. National Power Corporation

10. National Shipyards and Steel Corporation
11. People's Homesite and Housing Corporation
12. Philippine Charity Sweepstakes Office
13. Price Stabilization Corporation
14. Abaca Corporation
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15. National Cement Company
16. National Coal Company
17. Philippine Coconut Administration

Thus, one will see that, although the University of the Philip-
pines has been in existence before and after the effectivity of C. A.
No. 246, containing the phrase "any government-owned or controlled
entity, or enterprise," it has not been thought of by Presidents Que-
zon, Roxas, and Quirino, by the Secretary of Justice, by the Govern-
ment Survey Board, and by the National Assembly and the Congress
of the Philippines as embraced by that phrase. This is so because
the University of the Philippines is an autonomous social, more spe-
cifically, educational body or part or instrumentality of the state,
whereas the "government-owned or controlled corporations" listed
above arc agencies for economic activities of the government.

I will now show that "government-owned or controlled entity
or enterprise" like those listed above are instruments of economic
po~icies and therefore should be owned and controlled by the govern-
ment. In other words, the phrase "any government-owned or con-
trolled entity or enterprise" refers to no other than the corporations
engaged in performing economic services of the government to carry
out its ministrant functions.

It is a world-wide practice of governments to own and control
corporations for economic services. Let us quote Paul Webbink in
his article "Government Owned Corporations" at page 106, volume
7, of Encyclopa-edia of the Social Sciences. He says:

GOVERNMENT OWNED CORPORATIONS are an adoption of the
corporate form of organization to the problems involved in the control
and administration of economic enterprises owned wholly or in part by
governmental entities. The corporate device has been borrowed and ap-
plied to a wide range of economic functions to which national and local
governments have wished to apply the advantages of business management
while at the same time subordinating the profit motive to public purposes.

Ownership and control of government owned corporations have taken
three principal forms. In the United States and in Great Britain out-
right government ownership of all outstanding capital stock, or at least
of all securities giving participation in control, and responsibility by the
directors and managers of the corporation -only to the government have
predominated. The state trusts set up by the Union of Soviet Socialist
Republics for the conduct of major industrial and commercial undertakings
are similarly under complete governmental control. Secondly, in a limited
number of cases governments own all or large blocks of the capital of
enterprises which are leased to private operators. A third form, especially
common in Germany and France is the so-called mixed corporation. Stock
ownership and control of the mixed corporation is divided between one
or more governmental entities and a private group or individual.
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Let us also quote Stacy May from his article "Government Own-
ership" in the same volume of the Encyclopaedia of the Social Sci-
ences, at page 112:

GOVERNMENT OWNERSHIP of instruments of economic activity
has characterized in some degree most of the economic systems of the
world. Government enterprise was responsible for much of the building
of antiquity: the manufacture of luxury articles as well as the provision
,of public works was frequently undertaken by early governments. Until
the nineteenth century government ownership of certain instruments of
production was as little questioned as was the necessity for government
regulation' of the forms of economic activity. The temporary dominance
of the laissez-faire philosophy both obscured the extent of government
ownership and established a belief in its exceptional character in a capi-
talist system. Beginning with the last quarter of the nineteenth century,
however, a new trend toward increased governmental activity set in. Only
in Soviet Russia do government ownership and operation of the means
of production and distribution constitute the basis of the entire economic
system, but even within the framework of the capitalist economy govern-
ment ownership has come to occupy an increasingly important position.
This position is in many cases so taken for granted that in general argu-
ment as to the merits of government ownership now arises only when its
extension into fields formerly reserved for private enterprise is proposed.

Encyclopaedia Britannica says at page 571, volume 10:

Goverument Corporations--Government corporations are publicly
owned corporations engaged in performing economic functions or services.
Sometimes called public corporations, they are to be found to some extent
in nearly all countries and may be utilized by all levels of government.
Normally, the purpose of an incorporated public aency is to give the
particular activity carried on by the corporation a status separate and
distinct, administratively and financially, from the governmental unit
which owns the corporation. This degree of separation facilitates th.
adoption of commercial methods of accounting and financing, the voidance
of civil service and political controls and the utilization of the regular
procedures of business management.

The publisher of the Philippine Annotated Laws has placed the
government owned or controlled entities or enterprises listed under
Executive Order No. 399, series of 1951, under public corporations,
and the University of the Philippines under education and research.
See titles 26 and 30, volume 6, Philippine Annotated Laws.

It should now be evident that the phrase "any government-
owned or controlled entity or enterprise" in Commonwealth Act No.
246, Section 7-I (9) does not include the University of the Philip-
pines.
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LEGAL STATUS OF THE UNIVERSITY OF THE PHILIPPINES

What then is the legal status of the University of the Philip-
pines? I will now answer this question.

The phrase "any government-owned or controlled entity or en-
terprise" can not include the University of the Philippines because-

1. The University of the Philippines is not engaged in any
economic activity or function which characterizes the corporations
listed above.

2. The University of the Philippines is an autonomous body
protected by the Constitution. It is state-owned and controlled, and
not government owned or controlled, institution.

The above two points will be discussed in turn.
1. The Universify of the Philippines is not engaged in any

economic activity or services which characterizes the government-
owned or controlled corporations listed above. I have amply demon-
strated that the University of the Philippines was not in the minds
of three Presidents (Quezon, Roxas, and Quirino), two legislatures
(the National Assembly and the Congress), the Secretary of Justice
(Op. No. 230, s. 1941), a government survey board, and the publisher
of the Philippine Annotated Laws, when they thought and spoke of
"any government-owned or controlled entity or enterprise."

The fact is, "The purpose of said University shall be to provide
advanced instruction in literature, philosophy, the sciences, and arts,
and to give professional and technical training." (Sec. 2, Act No.
1870; Sec. 5, Ch. I, University Code)

A university "is an institution of higher learning, consisting of
al assemblage of colleges united under one corporate organization
and government, affording instruction in the arts and sciences and
the learned professions, and conferring degrees." (14 C.J.S. Sec.
1, p. 1327)

Originally, the university started as a community of teachers or
scholars or of both combined. The community was called in mediaeval
times studium general.s, a term which implied a center of instruction
for all. It was a s holastic guild formed, on the analogy of trade and
alien guilds in foreign cities, "for the protection of its members from
the extcrtion of the townsmen and the other annoyances incident in
mediaeval times to residence in a foreign state."

In its first stage the studiuni was permitted to open in the
neighborhood of a church or cathedral by the chancellor scholasticus.
In a further stage of development, a "master" teacher had to secure
a. license, after a formal examination, to teach at any studium. With-
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out such a license to teach from either pope, emperor or king, no
studium gener'ale could be formed with the right to confer degrees
which at the time "meant nothing more than licenses to teach." Sa-
lerno was the first great studium. It became known as a school of
medicine as early as the 9th century.

The word universitas was originally applied only to the scho-
lastic guilds within the studium. By the close of the mediaeval period,
in distinction between the terms studium and universitas was lost
sight of and the term universitas began to be used alone. (22 En-
cyclopaedia Britannioa 862). To enforce discipline, the university
developed itself into colleges. The term "college" became to be known
as "a place of residence for the university student, who would there
find himself under the guidance and instructions of superiors and
tutors, bound to attend to his personal interest, moral and intellec-
tual." (Yale University v. Town of New Haven, 42 A. 87, 88, 71
Conn. 316, 43 L.R.A. 490). Two good examples were the universities
of Oxford and Cambridge. Each was made up of a number of col-
leges, complete in their individual organizations and provided lodg-
ing and instruction for their students., but they were federated into
a body corporate called university. (See Webster's International Dic-
tionary, 2nd Ed., unabridged, tit. university, 3).

The origins of the universities in the United States were in the
colonial colleges like Harvard college, 1636; College of William and
Mary, 1693; Yale college, 1701, College of New Jersey, 1746; King's
College, 1754; College and Academy of Philadelphia, 1755; and others.
In general, these colleges offered the arts course as provided in the
colleges of the universities of England, particularly Cambridge and
Oxford. They were "to train a class of learned men specifically for
the Christian ministry, although some of them aimed also at train-
ing a body of men in culture and knowledge for service in the state.'

Some of the older colleges named came to be known as univer-
sities, and new ones bearing the name were founded. A character-
istic type of the, new institutions was the the state university. It
had its origin in the latter part of the 18th century, like the Univer-
sity of North Carolina, provided for in the state constitution of
1776 and the University of Georgia, chartered in 1875. These state
universities were founded on a broad plan of education which in-
cluded mathematics, science, government, and law. This was also
the reason behind the-foundation of the University of the Philippines
as a state university. The title of its charter, enacted June 8, 1908,
says so. It reads: Act No. 1870. . . . An Act for the purpose of
founding a University of the Philippine Islands, giving it corporate
existence, providing for a Board of Regents, defining the Board's
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responsibilities and duties, providing higher and professional in-
struction, and for other purposes."

In short, a university is purely an educational institution which
has come to exist as a result of evolution. It should not, therefore,
be classed among the government-owned entities which came about
because, as earlier pointed out, they are to carry out the economic
or mercantile policies of the government.

2. The University of the Philippines is an autonomous body
protected by the Constitution.

Unlike the "government-owned or controlled entity or enterprise"
listed above, the University of the Philippines has a government
vested in a board of regents known as the Board of Regents of the
University of the Philippines. The administration of the University
and the exercise of its corporate powers are vested exclusively in
the Board of Regents and the President of the University in so far
as authorized by said Board. (Sec. 5, Act No. 1870, as amended;
Sec. 8, Ch. I, University Code)

In addition to its general powers of administration, the Board
of Regents has, among others, the following powers and duties:

To receive and appropriate to the ends specified by law such sums
as may be provided by law for the support of the University (See. 6
(a), Act No. 1870)

To appoint, on the recommendation of the President of the University,
professors, instructors, lecturers, and other employees of the University;
to fix their compensations, hours of service, and such other duties and
conditions as it may deem proper; x x x (Act No. 3745)

To prescribe rules for its own government, and to enact for the gov-
ernment of the University such general ordinances and regulations, not
contrary to law, as are consistent with the purposes of the University
as defined in section two of this Act (Sec. 6 (i), Act No. 1870)

The University of the Philippines is supervised by a board of
visitors. Chapter three of the University Code provides as follows
in part:

Article I. STATE SUPERVISION

Section 1. The President of the Philippines, the President of the
Senate, and the Speaker of the House of Representatives shall constitute
a board of visitors of the University, whose duty it shall be to attend
the commencement exercises of the University, and to make visits at
such other times as they may deem proper, to examine the property,
course of study, discipline, the state of finances of the University, to
inspect all books and accounts of the institution, and to make report to
the Congress of the Philippines upon the same, with such recommenda-
tion as they favor. (Sec. 15, Act No. 1870, as amended)
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The government of the university and the exercise of its cor-
porate powers are, however, subject to legislative control (55 Am.
Jur. Sec. 8, p. 7) and also to judicial control if necessary (Guanio
v. Fernandez, 55 Phil. 814 (1931).

But the President and the Congress of the Philippines have ob-
served the autonomous existence of the University of the Philippines.
In a press statement dated November 11, 1937, it was said:

To give ample powers to the Board of Regents of the University of
the Philippines so that the board in thus assuming full responsibility
may more effectively run the state university and raise its standard,
is the policy of the present administration, according to the announcement
made by President Quezon at a meeting of the regents which he called
at Malacafiang at 9:30 this morning.

To carry out this policy, the President declared that he will recom-
mend to the National Assembly that more leeway be given to the Board
of Regents in the disposal of funds appropriated for the university by
eliminating certain restrictions imposed in the appropriations act.

President Quezon stressed the fact that it is his belief that the prime
duty of the state, insofar as educaticai is concerned, is to give elementary
instruction to the youth of the land and that if the state is to maintain
a university, such university must serve a definite purpose which is the
highest standard of university education. To maintain such a high stan-
dard, the President said that he feels it is necessary that the Boar~d of
Regents be given a more effective control in the running of the instruction.
He further declared that the university should stress quality rather than
quantity.

In his Message to the First National Assembly on November
17, 1937, President Quezon, true to his press release, said:

It is evident that to achieve the highest efficiency in the conduct
of the affairs of the University, full responsibility and corresponding
authority must be lodged in some entity. Dispersement of responsibility
and authority makes it impossible to place the blame or credit on anyone
if and when blame or credit is to be given. Under the law creating the
University, the Board of Regents is intended to be the supreme and final
a-ithority for the running of the affairs of that institution. Its powers
include the creation of colleges and the determination of the curriculum,
subject only to the supervision of the Board of Visitors. This intent of
the law creating the University of the Philippines has been materially
frustrated by certain restrictions and limitations imposed by the Legisla-
ture, and by the manner in which public funds appropriated as contribution
to the University have been provided. I will not say that the shortcom-
ing. of the University of the Philippines, which are obvious, are entirely
due, or even mainly ,due, to these limitations and restrictions, but they
have been contributory factors of no mean importance. x x x

To accomplish the objects aforementioned, there are certain definite
steps which have to be taken:

a. To repeal that portion of Act No. 2672 (Vol. 12, pages 130-131,
Public Laws) and of Act No. 2787 in so far as they establish a scale of
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salaries for the officials, employees, professors, and instructors of the
University of the Philippines.

b. The restrictions and limitations prescribed in the Budget as sub-
mitted by me in the expenditure of funds allotted to the University -f
the Philippines should all be eliminated, thereby granting to the Board
of Regents of that institution full discretion in the dispolition of said
funds.

In accord with this policy, the Congress has adopted this stan-
dard provision for the University of the Philippines:

Contribution to the University of the Philippines, in addition to its
current receipts, to be disbursed by the Board of Regents of said Univer-
sity, in accordance with Section 6 of Act No. 1870, as amended, the pro-
visions of paragraph 83 of Section 18 of Act No. 2935, of Acts 2040,
2095, 2672, 3043, 3377 and 3667, Commonwealth Act No. 15 and of other
acts to the contrary notwithstaoding, x x x x." (See R. A. 2700, p. 1689)

In accord also with said university autonomy, the First National
Assembly enacted Commonwealth Act No. 353 in 1938, authorizing
and empowering the Board of Regents of the University of the
Philippines to fix the compensation and salaries of members of the
faculties, officers, and employees of said institution.

In this connection, it is significant that Commonwealth Act No.
246 is not included in the Appendix of the University Code, listing
the acts which affect the University of the Philippines.

Traditionally the university is autonomous not only in the Phil-
ippines but also in the United States, England, and elsewhere. Let
us trace the development of this autonomy.

The University of the Philippines is not owned or controlled
by the National Government. It is owned and controlled by the
public, that is, by the people as a body politic, through their represen-
tatives in Congress and the Board of Regents and Board of Visitors
of the university. The Constitution speaks of the university as one
established by the State. This means that that institution is owned
and controlled by the public, that is, by the people forming the State
as a body politic.

x x x a college or university is usually deemed to be a public institu-
tion or corporation and subject, as such, to the plenary control of the
state, where it was instituted by the state and maintained out of state
funds, or by means of the aid extended by the national or state govern-
ment for instruction in agriculture and the mechanic arts; and in such
cases the corporation, if one is created, is a mere agent or instumentality
of the state to carry out the public purpose. Nevertheless, the view ha3
been taken that such. incorporated colleges and universities are technically
private, or at most only quasi-public corporations, although where subject
to the visitation of regents they form part of the educational system of the
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state, and that the property of such corporations is their private property
and not the property of the state. (14 C.J.S. Sec. 2, p. 1328)

This idea or concept of ownership and control of a university was
c!ea.r in the minds of the members of the Constitutional Convention
and President Quezon. Thus the Committee on Public Instruction of
the Constitutional Convention included in its proposals the follow-
ing:

"Art. 12. The University of the Philippines shall constitute a public
trust to be administered by the existing corporation known a; the Uni-
versity of the Philippines with full powers of organization and govern-
ment."

This proposal was finally embodied in a broader scope in what
is now the following provision of the Constitution: "All educational
institutions shall be under the supervision of and subject to regula-
tion by the State." (See Jose M. Aruego, The Framing of the Phil-
ippine Constitution, vol. II, pp. 614-617)

In his messages and speeches, President Quezon never adverted
to the University of the Philippines as a government-owned corpora-
tion. He always referred to it as "state university." (See his speech
delivered at the Senior Teachers' Assembly, Baguio, May 22, 1936
in Messages of the President, Vol. 2, Part I, pp. 89-98; Statement
released to the Press on November 11, 1937, in Messages of the Pres-
idevt, vol. 3, Part I, p. 342; Message to the First National Assembly
on changes in appropriation for the University of the Philippines,
in Messages of the President, vol. 3, Part I, p. 247; Speech on the
Presidency of the University of the Philippines on October 19, 1939,
Messages of the President, vol. 5, Part I, pp. 191-193)

In the inauguration ceremonies of Dr. Bienvenido M. Gonzalez
as President of the Uniersity of the Philippines on October 19,
1939, President Quezon said in closing his speech:

President Gonzalez: I desire to congratulate you from the bottom of
my heart for your election by the Board of Regents as President 'Of the
University of the Philippines. I want you to know, and I want the uni-
versity constituency to realize fully, that you have the complete confidence
of the Board of Regents and of the Government as well. Thi.s meams
that subject onlt to the rothor:ty whicli is vested by hii in the Board of
Regends, you will direct awd control this instution, and your decision,
wdl stand.

Assured of the unstinted support of the Board of Regents and of
the Government, you will, I am sure, make thi- university excel the fondest
hopes of our people. (Speech on the Presidency of the University of
the Philippines on October 19, 1939, in Messages of the President, vol.
5, Part I, pp. 191-193)
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In the United States, the words "state university" are used.
Thus, "The Indiana constitution of 1816 made it the duty of the
general assembly 'to provide by law for a general system of educa-
tion, ascending in a regular gradation from township schools to a
state university, wherein tuition shall be gratis, and equally open
to all.' This statement represents the ideal of the state ,nircrsity
-the capstone of the system of public education." (22 Encyclopae-
dia Britannica 875)

"The most notable early example of the state university was the
University of Virginia, which through the influence of Thomas Jef-
ferson, was established by legislative act in 1819 and opened in 1825.
The model for the state universities, however, x x x was the Uni-
versity of Michigan x x x. The State University of New York,
created by the legislature in 1948, was, at mid-20th century, the most
recently established state university." (Ibid.)

There are four distinguishing characteristics of a state univer-
sity. They are: (1) creation and direct support by the state gov-
ernment; (2) control by a publicly appointed or elected board; (3)
free or low tuition to students who reside in the state; and (4)
provision for -numerous educational services to the state in addition
to instruction on the campus. (Ibid.)

Thus. one will see that an important characteristic of a state
university is its "control by a publicly appointed or elected board".
This form of control is described as follows:

Coutrol and Organizatiov.-Some universities are publicly controlled-
by a state, a municipality or a district. Others are controlled by private
organizations, which usually receive their charters from the states in
which they are located. In general, each university is under direct control
of a lay board, usually known as a board of trustees, although other
titles, such as board of rcgenti' and board of directors, are also used.
Board of publicly controlled untiversities are elected by the voters of the
state or the municipality which maintains the institution, or they are
chosen by a governmental official or agency. x x x For many uuivcrsities
the alumni elect some members of the boards of trustees. x x x

The actual administration of a university is assigned to administra-
tive officers employed by the board of trustees. Usually the principal
officer is called president or sometimes chancellor. He has a heavy
responsibility and large authority in the direction and management of
the institution. x x x (Ibid.; emphasis supplied)

Clearly, a state university here and in America is publicly owned
and controlled. It cannot be "government-owned or controlled entity
or enterprise" because that would convert the university into a pro-
perty of the government. This can not be. It will destroy the prin-
ciple of academic freedom which universities enjoy and which, in
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the Philippines, is protected by the Constitution in its provision:
"Universities established by the State shall enjoy academic freedom."
(Sec. 5, Art. XIV) It will set us back to the days of Napoleon.

"Academic freedom" or freedom in teaching was one of the most
powerful factors in the achievement of Belgian independence. As
a result of a revolution, the principle was embodied in the French
Constitution of the year III, confirmed in 1830 and again in 1848.
The working of the principle was however impeded under the Na-
poleonic system of education. Under that system, the University
of France was an administrative entity under the authority of the
minister of public instruction. Here is the effect of a "government-
owned" university:

Other means of pressure are of an administrative nature, arising
from the fact that universities throughout the continent are governed
by ministries, whose direct influence is especially marked in dictatorial
countries. In Germany the recently created post of federal minister of
education. . . controls all appointments, while the faculties have a merely
consultative voice, which is often disregarded. Formerly academic free-
dom was guaranteed by the institution of Privatdozenten; lecturers were
appointed by the faculties in which, their specialties were located, and the
government had merely the power of confirmation. Whatever the ten-
dencies toward meddling on the part of the government, they were offset
by the presence of these lecturers, who were appointed only on their merits
and from among whom the professors were almost invariably chosen.
In Germany as well as in Italy the rectors and deans, instrument_ of
government policy, rule the universities, in which therefore the teaching
and even the direction of research has to conform to the will of the govern-
ment. In the Soviet Union also a university director determines what
researches are to be undertaken. (15 Encyclopaedia of the Social Sciences,
183-184)

CONCLUSION

For a purpose which will presently be seen, the writer re-states
in full the provisions of Section 7-I (9) of Commonwealth Act No.
246 as published at page 30 of the Budget Operations Manual (1957)
of the Budget Commission:

(9) Compensation of persons receiving peksion.-A person receiving
life pension, annuity, or gratuity from the Government of the [Common-
wealth] Repifblic of the Philippines or any province, city, municipality, or
other subdivision thereof, or from any government owned or controlled
entity or enterprise, who is reappointed to any position, the appropriation
for the salary of which is provided from funds of the said [Common-
wealth] Natiowid Government or any province, city, municipality, or other
subdivision thereof, or from any government owned or controlled entity,
or enterprise, shall have the option to receive either the compensation
for the position, or the pension, gratuity, or annuity; but in no case shall
he receive both.
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It should be noted that this law prohibits the reappointment
with compensation in addition to the grauity of a retiree, during
the period of his retirement, to (1) The National Government; (2)
Any province, city, municipality or other subdivision thereof; (3)
Any government owned or controlled entity or enterprise.

I have shown beyond doubt that the University of the Philip-
pines is -not an entity "owned-or controlled" by the government. I
emphasized that the University of the Philippines is state-owned,
not government-owned. In political science and political law, the
state is not the same as, government. The two are distinct terms.
The latter is only one of the elements of the former. The most con-
cise and clearest statement of the two terms is that contained in
the introductory chapter of W. W. Willoughby's The American Con-
stitutional System, at pages 3-4, which reads:

An aggregate of men living together in a single community and united
by mutual 'iiterests and relationshilis' we term a Society. When there
is created a supireme authority to which all the individuals of this society
yield a general obedience, a State is said to exist. The social body be-
comes, in other words, a Body Politic. The instrurhentalities through
which this'superior authority formulates its will and secures its enforce-
ment is terimed a Government; the comm,n.nds it issues are de'signated
Laws; the persons that administer them, Public Officials, or collectively,
a Magistracy; the whole body of individualt, viewed as a political unit,
is called a People; and finally the aggregate of rules and maxims, whether
written or unwritten, that define the scope and fix the manner of exercise
of the powers of the Staite, is kiown as the Constitution. The State it-self then is neither the People, the' Gobernment, the Magistracy, nor the
Constitution. Nor is it indeed the territory over which its authority ex-
tends. It is the given community of given individuals, viewed in a certain
aspect, namely, as a political unity.

The University of the Philippines is not an arm or an instru-
mentality of the National Government. Both form part of the "var-
ious arms" of the Government of the Republic of the Philippines
as defined in Section 2 of the Revised Administrative Code. This
section of the code defines National Government as referring to the
central government as distinguished from the different forms of local
government.

The legislators included the provinces, cities, and municipalities.
These are also entities .or. corporations and are clQser in category
to the University of the Philippines as a corporation than to the
"government-owned or controlled entity or enterprise" listed above.
The latter are "mercantile" organizations (Report of the Government
Survey Board, supra, p. 78) whereas the former (both provinces,
cities, municipalities and the University of the Philippines) are poli-
tical and social institufions (See Webster's New International Dic-
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tionary, Unabridged, 2nd Edition, tit. corporation and university).
They are not business or trading corporations. (14 C.J.S. Sec. 1,
p. 1327). "The legal status of a 'municipal corporation' . . . is
a distinct 'entity' and not a connected 'political subdivision' of the
state." (14A Words and Phrases 396).

Now then, if the legislators have specified (1) the National
Government, (2) any government owned or controlled entity or en-
terprise, and (3) the provinces, cities and municipalities, why they
not specify also in their act the University of the Philippines? Since
the University of the Philippines is not specifically included in the
law, it should stand excluded. It is a general principle of interpreta-
tion that the mention o'f one thing implies the exclusion of another;
expressio unius est exclusio alterius. The rule applies even though
there are no negative words excluding the things not mentioned (50
Am. Jur. Sec. 244, pp. 238-239; Sec. 429, pp. 450-51). It is also
the principle that that which is expressed puts an end to that which
is implied; expressium facit cessare taciturn. (Sutherland Statutory
Construction, 3rd Ed. by Horack, Sec. 4915, p. 412, footnote 1).

It is said that the maxim "expressio unius est exclusio alterius"
should support a. policy and that it "is properly applicable only when,
in the natural association of ideas, that which is expressed is so
set over by way of contrast to that which is omitted that the contrast
enforces the affirmative inference that that which is ommitted must
be intended to have opposite and contrary treatment. (50 Am. Jur.
Sec. 245, p. 240). We have such a. policy and contrast or opposite
treatment. It was pointed out above that it has been the policy,
started by President Quezon in his Message to the First National
Assembly and in his speeches to make the University of the Philip-
pines an autonomous institution. Among the positive acts taken was
the enactment a few months after the passage of Commonwealth
Act No. 246, of Commonwealth Act No. 353 by the same legislative
body (First National Assembly).

Let us note the contrast between the two acts. While Section
7-I (9) of Commonwealth Act No. 246 prohibits double compensa-
tion, Section 2 of Commonwealth Act No. 353 allows double com-
pensation. This section reads:

Any officer or employee of the Government engaged as lecturer in
the University of the Philippines, may receive a compensation in addition
to his salary at the rate to be fixed by the Board, subject to the approval
of the President of the Philippines: Provided, That, his duties as such
lecturer are performed outside of the regular office hours. The provisions
of this section shall be effective beginning with the next school year which
was opened on June second, nineteen hundred thirty-eight. (Underscoring
supplied)
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From the foregoing discussions, it is clear that the University
of the Philippines is excluded from the operation of Section 7-1 (9) of
Commonwealth Act 246 for it has been shown that the University
of the Philippines as a state university is owned and controlled by
the public, by the people as a body politic, but it can not in any
manner be considered as a government-owned or controlled entity or
enterprise.


