RECENT DECISIONS

_Civil Law—Rights may be waived but the waiver must not be
prejudicial to a third person with a right recognized by law.

ISABEL PADILLA v. LUCIANO DIZON
G.R. No. L-8026, April 20, 1956

Waiver is defined as the relinquishment of a known right with both knowl-
edge of ita existence and an intention to relinquish it. The right, benefit or
advantage must exist at the time of waiver; there must be actual or consruc-
tive knowledge of such existence; and there must be an intention to relinquish
it. Voluntary choice is the essence of waiver.l

The rational foundation why a person ean renounce 2 what has been estab-
lished in his favor or for his benefit is because he prejudices nobody thereby;
if he suffers some loss, he alone is to blame.? But the -wvaiver must not be
contrary to law, public order, public policy, morals, or good custom, or pre-
judicial to a third person with a right recognized by law.4

In Zsabel Padilla vs. Dizon,® the plaintiff was not permitted to renounce
her right because it was prejudicial to the defendant with a right recognized
by law. Padilla, represented by her guardian, bought from defendant a parcel
of land containing an area of 283.90 sq. m. for P18,000.00. Upon a resurvey,
it was found to contain only 182 sq. m. Hence plaintiff brought this sction,
first to have the defendant return the purchase price upon a judicial declara-
tion of the sale as void, or to order defendant to refund to plaintiff the sum
of P4,000.00, as the proportionate reduction of the purchase price. The lower
court rendered an alternative judgment for the plaintiff. Plaintiff asked for
the second alternative but the defendant filed a motion to comply with the
first alternative. The defendant was sustained. Later plaintiff filed a manifes-
tation of walver of her rights in the decision rendered in her favor by the trial
court and asking that the status quo of the parties before the filing of the
case be maintained. The plaintiff contends that only she as plaintiff acquired
a right under the decision.

The Supreme Court in rendering the position of the appellant as untenable
gave three reasons. Firstly, when acting upon the complaint which asked
for two alternative remedies, the trial court rendered judgment giving the
defendant the choice of complying with one of those remedies and he choae
to comply with the first, he certainly acquired a right recognized by law,

t I TorxxriNGe, COMMENTARINS AND JURIEFRUDENCE OX T Crvit Coos oF THE PrILIPrFiXes 38

(1983), citing several American cases.
ilnordcrlhlt.pc::onmnyboeomidcrvdtohnvnldbmnduﬂcht.thoh)—

tam H
(1) He muat actually have the right which he renocunoss. Thus, obe camnot renounoe
in advance Hability arising from fravd, or a future {nheritance, or the actiom to revoke

(3) The renunciation must be maije in s clear and The formality
by law for such renunciation if there Is any, should be followed: i{f Do -perticu
2 reguired., the res may even be tacit, provided fntemt to remounce can
clearly established. Thus the renunciation of one right eanmot be presumed from
the remunsiation of Y when the Interwtad party., upoa the latter
a4 not know that he was entitied to the former. /4, at 29, citing Bentencia of July 8, 1887, and
Sentencia of Mareh 11, 1884; I Maxexsa 67.
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and he would be prejudiced by a subsequent waiver on the part of the plaintiff
of her right acquired under the decision.

Secondly, the complaint may be regarded as an offer by her thru the
court, to the defendant for him either to return the P18,000.00 and get back
the land or refund P4,000.00. This offer was approved by the court. When
the defendant expressed to the court his willingness to comply with the first
alternative, he may be considered to have formally accepted the offer of the
plaintiff. Acceptance of an offer gives the offeree a right to compel the of-
feror to comply with the ofer.

Thirdly, when the trial court granted the prayer of the complaint to resecind
the sale and when that decision became final, the deed of zale was declared
rescinded and there was nothing that the plaintiff could do about it Where
the judgment is in the alternative, granting defendant an option to do a
specified act or suffer judgment for a designated sum, his election eliminates
the alternative, and is binding on both parties.s

Civil Law-—Lease

PHILIPPINE AIRLINES, INC. v. LEOPOLDO PRIETO, ET AL.
G.R. No. 1-6880, April 18, 1958

The National Airports Corporation and Prieto entered into a concession
contract,! whereby the latter was granted the exclusive right to establish,
operate, conduct and maintain a Snack Bar within the International Aifrport
for a period of two years from March 15, 1949. Alleging that Prieto was
delinquent {n the payment of the rentals, the lessor instituted this action on
October 27, 1949, for the recovery of said rentals. Prieto answered by alleging
a breach of contract on the part of the lessor3 by allowing the establishment
in a building of petitioner to which the International Airport was leased, of a
store engaged in the same business, and hence, prayed for damages against the
lessor. Thereafter, the lessor filed a third party compaint$ against the peti-
tioner and to pay such amount as the leasor be sentenced to indemnify the lessee.

The only issue for determination is whether the lessor is entitled to reim-
bursement from the PAL. The latter maintains the negative upon two grounds,
namely: that the lessor had consented to the establishment and operation of
asaid cooperative store; and that the same was organized and maintained by,
and belongs to, the PAL Cooperative Association, not the PAL, which is sepa-

'(00.1.8.!77
! Lease is a “consensual. bilateral onerous snd commutative contrasct by which ome persom

binds himself to grant temporarily the use of a thing or the rendering to of some service to

and
mmmphmtc;fu;ch-.clorthacﬂndumdthmm (Article 1884, new Civil Code of
ppines).
"l'bobwrmutmtbatthom}aymthnotlnhrnptsdazdkturbod.dthcbrdhcf’l
acts or by his own. By his own acts, becaunse, being the parson principally obligated by the
contract, be would openly viclate it if, in going back on his agreement, be should attempt

meant.” (Goldsetein v. Rooes. 34 Phil. 382 (1917):;
rovides:

® §1, Rule 12, Rules of Court p

“When a defendant claims to be entitled agunimst a M-Mbmm.
hereinafter called the third party defendant, to umm subrogation
other relief’s caim, he may rile with leave of ocourt, mlm-ndmnpmﬂkh

Mlhutboutuno!hhchlmundmnbonnd the third-party comphaint.”
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rate and independent from said association. The SBupreme Court in alffirmlng
the decision of the trial court held:

*It is not diaputed that the lassor is gmilty of breach of its contract with Prieto,
that Prieto had, by remson of the operntion of the cooperative store, sustained damages...

*The lessor’s alleged conmsent to the creation and operation of the cooperstive stove
had not been proved. Apart from being conchmsive upon us, this finding of the Court
of Appeals, appesars to be fully supported by the record.

“Wih respect to the personality of the PAL Cooperative Amsociation, which is sail
to be Independent of that of the PAL, suffice it to say that the PAL is mot sued, and
has not been sentenced, for the acts of sald sssociation. Phintiff's action and the deei-
siona sgainst the PAL are based upon its own acts, for which the PAL cannot disclaim
responsibility, namely: for haviag expressly authorized—and ever abetted, by giving the
spece and the facilities necmsary therefor—the organization and opemtion, within its
premises in the International Airport, of said ecopermtive stors, in viclation of the rules
and regulations... which are binding on the PAL.™

Civil Law—Nuisance

HALILI, ET AL., v. ARSENIO LACSON
G.R. No. L-8892, April 11, 1956

One of the most serious hindrance to the enjoyment of life and property
is a nuisance,! whether vublic or private. Provisions for its treatment, both
judicial and extra-judicial, are therefore indispensable in a well rounded Civil
Code.2

What is a public nuisance? A public nuisance, defined by our new Civil
Code3 as to the scope of its injurious effect, affects a community or neighbor-
hood or any considerable number of persons, although the extent of the annoy-
ance, danger or damage upon the individusals may be unequal. In Common Law,
a public nuisance is a condition of things which is prejudicial to the health,
comfort, safety, property, sense of decency, or morals of the citizens at large,
resulting either from an act not warranted by law, or from neglect of a duty
impoeed by law.¢

The case at bar, illustrates a public nuisance. Petitioner Alfredo Halili,
Thomas Jacob and forty one other persons occupied the premises by building
inside the Palomar Compound without the knowledge, authority or consent of
the City of Manila, although later two of them succeeded in securing from
the City Mayor a sort of written permission wherein they agreed to occupy
the premises under certain specified conditions. This was allowed by the City
of Manila simply upon tolerance in view of the fact that they lost their homes
and their properties as a result of the liberation of said city, and one of the
conditions upon which their occupancy was allowed is that they will remove
the structures they had erected and wvacate the premises within such time
as may be specified in a notice to be issued by the city engineer.

1 The termn nuisanee is defined by Article 6904 of the new Civil Code, as:

“A auisance fa any act, cmission, establishment, business, condition of property, or anrthiog
e or endangers the belith or safety of others;

w affends the senses; or
dafiea or disregards d-onq or morality:
or interferes with free pagsage of any public highway eor street,

or
or tmpeirs the use of property.”
“nuisance™ is derived from the Fremech word “auire™ which mease ¢o iajure,
Report

of the Code Oommissiom, pp. §1-82.
Article €98
II Faaxcemoo, Crvi. Cose AMN. awp Coxmmeran, 863 (1963).
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On May 5, 1962, in line with the policy to restore the lawful use by the
~ public of streets, parks, plazas esteros and other public lands, respondents or-
dered the removal of said houses on the ground that they constitute a public
nuisance. A petition for certiorari was filed with the Court of First Instance
of Manila in order to enjoin respondents from carrying out their order of
demolition of the houses. The trial court dismissed the petition, hence this
appeal. The Supreme Court in sustaining the dismissal of the petition, said
that the structures constitute an obstruction to the use by the public of the
parks, plazas, streets, and sidewalks that are affected by hem, hence, said
houses constitute a public nuisance which can be ordered demolished by the
city authorities pursuant to Section 1122 of the Revised Ordinance of the City
of Manila.t

Civil Law—Interpretation of contract; obligation of the vendor
in the transfer of homestead rights.

LEONISA BACALTOS, ET AL. v. FRANCISCO ESTEBAN, JR.,, ET AL.
G.R. No. L-9121, April 11, 1956.

An applicant for a homestead patent, with the previous approval of the
Secretary of Agriculture and Natural Resources may transfer his rights to the
land and improvements! to any person legally qualified to apply for a home-
astead. Every transfer made without the previous approval of the said secretary
shall be null and void and shall result in the cancellation of the entry and the

refusal of the patent.2

Under a contract of sale covering said rights to the land and improvements,
which does not specify the party who should secure such approval, several ques-
tions may arise. Who is in duty bound to secure the approval? Is it the
vendor or the vendee? If such approval be not secured, is the vendee justified
in asking for the rescission of the sale? The case under review resolved the

foregoing questions.

It appears that Abejay, Ambuyon and Partosa, original applicants of home-
stead on three lots, transferred their rights and improvements on said lots
to Dionisio Bonilla, who subsequently filed his own application over said lots.
Bonilla then sold hix rights and improvements on the same Jots to Francisco
Esteban Jr., and the Iatter in turn transferred the same rights to Leonisa
Bacaltos. The latter sale was made subject to the approval of the transfer
of rights from Abejay, Ambuyon and Partosa by the Secretary of Agriculture
and Natural Resources or his duly authorized representative.d This approval

S Bitchon, ¢t al. va. Aquino, G.R. No. L-8191, February 22, 19884.
Bec. 1122 of the Revised Ordinance of the City of Manila provides:
the owner or person res for any unauthorised obstruction shall, after

*““Whenever
afficial notice from the proper department, refu or peglect to remove tbe same within a
reascnable such obstruetion shall -publlcnuh‘nco.__nndthdvshnb-

ise
bﬂ-p.AdNo.ucx.tboeoodiuoa.pthme-boo-mdwphntwm

a vald transfer of his righ to the land anan fmpilovaments, are the following:
(1) After the nppro:'.ﬂ of thc application and before the peatent is issved, the appBeaant
ot Becretary of Agriculture and Natoral Rasources, that

the
requirements of the law,
bomaestead, through no fault of his own,
purchaser,
for purposes of speculation, and
(l)mmwmmwﬁumpm.ppmddwmduﬁ-
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was never secured so the vendee instituted the present action to rescind the
sale. The vendor contended that it was not his duty to secure the approval
and even {f it were his duty to do mo he had done all he could under the
circumstances by submitting to the Bureau of Lands all the papers necessary
for the granting of the requisite approval

As a general rule, the contract itself is the best evidence of its terms
and of the intention of the parties, whenever a contract is entered into in
writing.¢ A difficulty arises when the terms of the contract are obscure or
ambiguous. The interpretation of obscure words or stipulations in a contract
shall not favor the party who caused the obscurity.®! This is just because the
party who causes the obscurity generally acts with glterior motives.6 The nature
of the condition embodied in the contract in the case at bar is ambiguous be-
causs it failed to state precisely the party who should secure the approval
This ambiguity, notwithstanding, the Supreme Court, through Justice Felix
Bautista Angelo, said that it is the duty of the vendor to secure the approval
because it is he who should give to the vendee a clear title to the property
he is conveying.

The Court reasoned out thnt under the law the improvements on certain
lots applied for as homestead cannot be transferred, on pain of nullity, with-
out the approval of the Secretary of Agriculture and Natural Resources, and
because of that requirement it was his concern that that approval be obtained
within a reasonable time and as in the instant case more than one year had
elapsed since the execution of the contract, the vendor has had more than
enough time to secure such approval and his failure to do so justifies the
rescission of the of the contract by the vendee.

Civil Law-—Assignment of option to purchase; effect of absence
of notice to obligor of assigned credit.

PILAR BAUTISTA ET AL. v« THE COURT OF APPEALS ET AL.
G.R. Nos. L-8569 and 6576, April 18, 1858

On November 28, 1844, Mrs. Nelly Lovina, a registered owner of a fish-
pond, executed a deed granting Mariano Flores an option to purchase the fish-
pond. The option provided that the optionee shall exercise the option to pur-
chase within the pariod of eighteen months after six months subsequent to the
cesaation of hostilities between Japan and the United States of Americs, that
the term cessation af hostilities is understood to be the signing of the Treaty
of Peace by both countries.

On January 6, 1945, Flores sold and assigned to Pilar Bautista his rights
under the option. No notice of this assignment was served upon the grantor
of the option,! prior to its recording in 1946. In the meantime on December

4 Bec. 48, Rule 123, Rules of Oourt.

‘Ardchuﬂ.ctvnOo‘odunhmpm
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31In this ecnnection the Court of Appeals said, that It may well be doubted whether rights
fromm the ocorreiative obligatioms by of agresment Rmited

The reciproecal
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28, 1945, Flores assigned again the option to purchase to the Manila Surety
and Fidelity Co., Inc. represented by its president, Primitivo Lovina, the hus-
band of the grantor, stipulating that his option to purchase shall be within
two years from September 2, 1945, the official cessation of hostilities between
Japan and the United States, thereby agreeing to a definite limitation of the
period of the original option granted to Flores.

On February 25, 1946, Bautista recorded the assignment unaware of what
Flores had stipulated with the Manila Surety. On April 12, 1847, Bautista
without notice to Lovina, leased the fishpond to Wenceslao Pascual for two
years. On the assumption that the option of Flores had expired on September
2, 1947, without being exercised, Lovina attempted to resume possession of
the property. Hence Pascual filed a complaint against Bautista to rescind the
lease and for damages. Bautista filed a cross-claim against the Lovinas. The
Court of Appeals held that the option expired on September 2, 1947 and awarded
damages in favor of Pascual against Bautista only. Hence these petitions for
review filed by Bautista and Pascual

The bsasic issue in the case is whether the agreement of December 28, 1945,
whereby Flores stipulated that his option would expire on September 2, 1947,
is an effective defense against Bautista, the assignee. Bautista maintains that
the deed cannot modify the terms of the deed of November 23, 1944, for Mrs.
Lovina was not a party to it and the same was signed by Mr. Lovina in his
capacity as president of the Surety company. In this connection, the Supreme
Court, in sustaining the Court of Appeasals, said that the object of the contract
between Mrs. Lovina and Flores is presumed to form part of the conjugal
partnership2 of the Lovinas, hence the consent of Mr. Lovina was necessary
to give full effect to said agreement. Although Mr. Lovina signed as pres-
fdent, he thereby implicitly sanctioned, in his individual capacity the contract
executed by his wife.

It is next urged that the deed of December 28, 1945 cannot prejudice
her rights because her assignment is prior and she was not a party to said
deed. The Supreme Court held against the foregoing argument because-naither
Mr. Lovina nor Mrs. Lovina on December 28, 1945, knew that Flores had
January 6, 1945 conveyed his option to Bautista. The Court observed
there was not even a constructive notice of the assignment inasmuch as _
deed covering the same was filed sixty days after the execution of the assign-
ment in favor of the Manila Surety Co. Being.a mere successor to the rights
of Flores, Bautista could not have derived from him more rights than thoee
he had against the Lovinas as of the date of the registration of the assign-
ment,

It is a general rule in assignments that the obligor of the assigned credit
may interpose against the assignee any and all defenscas that could be validly
interposed against the assignor up to the date the obligor is notified or acquires
reliable knowledge of the assignment. The debtor or party liable on contracts
like the one in question is not affected by the assignment until he has notice
thereof, and consequently he may set up against the claim of the assignee
any defense acquired before notice that would avail him against the assigmor,
or any compromise or release of the assigned claim by the latter before notice,
will be valid against the assignce and discharge the debtor.®

5 The property subject of the option was purchased by Mrs. Lovina doring the marriage.
wherefore, the assent of the hsuband to the deed whereby the «xpimation of the option was
explicitly set on September 2, 1947 ta valid and binding upon the spouses.

8 Cf. Bison vs. Yap Tico, 37 Phil. 584, 8588 (1918).
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The same rule obtains in Anglo-American Law.4 The Restatement on
Contracts of the American Law Institute $ states the rule that an assignee’s
right against the obligor is subject to all limitations of the obligee’s right, to
all absolute and temporary defenses thereto, and to all set-offs and counter-
claims of the obligor which would have been avaiflable against the obligee
had there been no assignment, provided that such defenses and sct-offs are
based on facts existing at the time of the assignment or are based on facts
arising thereafter prior to knowledge of the assignment by the obligor.

Inasmuch as Bautista’s right of poesession was co-extensive with that of
her assignor, whose right expired on September 2, 1847, Bautista could no longer
luuthepmpertydtcrthind-taho?wud.bem;bohﬂzbbwm

Luis J. Fe, Jr.

Civil Law—Purchase and sale; rights of a purchaser in execu-
tion sale.
BELLEZA v. ZANDAGA, ET AL.

G.R. No. L-8080, March 26, 1958
52 O0.G. No. 5, 2542

It is settled that upon receipt of the definitive deed in an execution sale,
legal title over the property sold is perfected.l If the land bought at an execu-
tion sale is not redeemed within the period allowed for that purpoee, its cwner-
ship becomes consolidated in the purchaser and the latter as absclute owner
is entitled to its possession and to receive the rents and fruits therecf.®

In an instant case the plaintiff purchased a piece of land at an execu-
tion sale and a deed of definitive sale having been issued to him, the sheriff
placed him in poesession of a plece of land pointed out by the defendant Zandaga
but which in fact proved to be different. It turned out that Zandaga was in
possession of the land mentioned in the deed claiming it as “successor in in-
terest™” of judgment labor.

From the facts stated such claim by the defendant could not exclude the
plaintiff from possession of the land unless it was adjudged that this alleged
successor had a better right to the property than the purchaser. In the ab-
sence of further evidence of such better right, dismissal of the action based
on defendant’s claim was premature adjudication of such better right. There was
need for further bearing.

Although the Rules of Court? gives the purchaser of real property in
execution sale if he fails to recover possession thereof recourse against the judg-
ment creditor, }t does not bar him from his right to recover possession when
that right has not yet been denied by the courts.

Am. Jur. 301 (1032).

ol I BSee. 187, id

CJB. 884
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Civil Law—Successton; right of tllegitimate children to inherit.

MORALES v. YANES
G.R. No. L-9316, March 24, 1956
52 O.G. No. 4, 1945

The new right recognized by the New Civil Code in favor of illegitimate
children of the deceased cannot be asserted to the impairment of vested rights.

Plaintiff’s action in this case is based on the provisions of the new Civil
Code? giving fllegitimate children the right to succeed where decedent leaves no
ascendants nor descendants. There is no doubt that the land which is the sub-
ject matter of the action belonged to Eugeniano Sarenas who died intestate
in 1987 leaving no ascendants nor descendants and that defendant Yanes and
his sister as surviving nephews took possession of said lands. Defendant on
the other hand claim the right to inherit under the old Civil Code3 since dece-
dent died before the effectivity of the new Civil Code. The trial court decided
in favor of the defendant hence this appeal.

Appellant contend that the plaintiff cannot acquire vested right without
first commencing proceedings to settle Eugeniano’s estate. It has been held
before, however, that the right of heirs to the property of the deceased is
vested from the moment of death.¢

Of course judicial confirmation is still needed but before such judicial
declaration, such rights are already protected from encroachments.®

A more conclusive consideration is based on Art. 2268 of new Civil Code
which provides that rights to inheritance from a person who died before its
effectivity shall be governed by the old Civil Code.

Lilia R. Bautista

Civil Law—FE'ffect of sale by wife of the conjugal property.

8S8USANA CORPUZ v. DOMINGO GERONIMO
G.R. No. L-6786, March 21, 1956

By means of the conjugal partnership of gains the husband and wife place
in a common fund, the fruits of their separate property and the income from
their work or industry, and divide equally, upon the dissolution of the marriage
or of the partnership, the net gains or benefits obtained indiscriminately by
either spouse during the marriage.! Upon the death of one of the spouses, the
conjugal partnership is dissolved,®? and one undivided half becomes the prop-
erty of the surviving spouse and the other undivided half becomes the property
of the heirs of the deceased.? Since the surviving spouse is the owner of only
the undivided half, “a sale by a widow of the conjugal partnership property per-
taining to her and the deceased spouse, who is survived by the legitimate chil-

1 Uson v. de! Rosario, G.R. No. L4963, Jan. 29, 1983.
* See Arts. 287 and 888, new Civil Code.

& Art. 57, new Cilvil Code, Mijares v. Nerl. 3 Phil. 188 (1904): Velaaco v. Vizmanos, 45 PhiL
875 (1934): nutm v. Frondosa, 17 Phil 321 (1910); Bondad v. Bondad, 34 Phil 232 (1916);: Fule
supra 4.
8 Coronel v. Onn. 83 PhilL 488 (1918); Nable v. Nable Jose, 41 PhilL 713 (1916); Velasco v.
Vizmanocs, suprac note &
1 Art. 142, Ctvil Code.
s Art. 175, Civil Code provides: °*“The conjuga) partoership of agins tsrminates: (a) upon

* Siuliong and Co. v. Chio Taysun, 12 PhilL 13 (1908); Bondad v. Bondad, 34 Phil 232 (19186).
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dren, is void as to the half pertaining to the husband which passed by operation
of law to sai dchildren upon his demise.” ¢

In the instant case the ruling in Talag v. Langkengko® was reiterated
The facts are: In 1936, the spouses Domingo Geronimo and Olimpia Legazpi
sold to the spouses Domingo Corpuz and Eugenia Regal the land involved in
the litigation. Three years later, Eugenia Regal thumbmarked a document
acknowledging receipt of P100.00 from the vendors and giving the later the
right to repurchase the property within four years. Domingo Corpuz, the
husband of the vendee did not sign this document; however, his son Isabelo
was one of the witnesses thereto. In 1943, D. Corpuxz died. His wife recon-
veyed in 1946, the land to Geronimo, Susana Corpuz, Isabelo’s wife, acting as
one of the witneases thereto.

~ Eugenia Regal and Isabelo Corpux having died, Susana Corpuz, in her
capacity as guardian of her three minor children by the deceased Isabelo, ex-
ecuted an extrajudicial partition of the estate left by her husband (which estate
included the land in question). A transfer certificate of title was izsued in the
name of the minoras. However, Geronimo, who was then in possession of the
land refused to surrender the same to the plaintiff. Hence, plaintiff instituted
a complaint against Geronimo praying that the latter be ordered to vacate the
land. The defendant claimed that the transaction of 19368 with the spouses Cor-
pyg and Regal was a pacto de retro and that the land was in fact reconveyed in
1946.

The trial court held that there was no pacto de retro sale but that under
the evidence, the land was resold to the defendant. It relied on the documents
thumbmarked by Regal and witnessed by her son, Isabelo, and on the other
document likewise thumbmarked by Regal and witnessed by her daughter-in-law,
Susana, and ruled that Eugenia acted as her deceased husband’s representative
in the reconveyance and that Susana by acting as a witness participated in
behalf of her minor children in the reconveyance.

In ruling that the minors are owners of the undivided half of the land
(the other undivided half being ocwned by the defendant) the Supreme Court
said that the reconveyance by Eugenia Regal in 1846 was ineffective because
her husband did not participate in the agreement to reconvey executed in 1939
and {f ever there was a reconveyance it was beyond the four-year period. The
fact that Isabelo acted as a witness in the agreement of 1949 produced Do
effect as his father was then alive and the land was still the latter’s property.
Much less could Susana’s acting as a witness in the reconveyance executed in
1946 bind the minors because: (a) Eugenia had no authority to sell the un-
divided half of the conjugal property pertaining to her deceased husband which
passed after the latter’s death to his heir Isabelo Corpux® and (b) even assum-
ing that by acting as a witness, the plaintiff was estopped, her act could not
legally prejudice her minor children inasmuch as on the date of the transac-
tion, March 1, 1946, she was not yet the legal guardian of her children’s property
and even as natural guardian she was prohibited from selling, ceding or com-
promising her wards’ property without judicial authority.?

. onpre 4.
mmm&.m:“&:maummm-&qhmm:&-&b
trator of the property pertalniag to ohild under parea . property worth
more than two thousand pescs, the father or the mother shall give a sakiest to the appreval
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Civil Law—Contracts; nullity for lack of cause or consideration.

FRANCISCO MONARES v. JOSE MARARNON AND REMEDIOS PINUELA
G.R. No. L-6830, March 9, 1956

One of the essential requisites of contracts is cause.! Hence, contracts
without cause or with unlawful cause produce no effect whatever.2

In the instant case, a contract to set aside the reconveyance of a parcel of
land was held to be inexistent because of lack of consideration. The facts show
that the plaintiff and his wife sold in 1935 a parcel of land to the defendants,
with the right to repurchase after five years but not beyond nine years. Before
the expiration of the nine-year period, plaintiff and defendant executed a deed
of reconveyance wherein the latter in consideration of P800.00 emergency notes,
resold to the former the aforesaid lot.

It was however, further agreed that this property should be delivered after
August, 1944. The defendant, however, refused to accept the emergency notes,
but the plaintiff prevailed upon the former to keep the money, promising the
defendant that after the war, he would exchange these notes with genuine
money. This agreement was reduced to writing, which reads in part: “...That
each party acknowledges that after the emergency or war and the value of the
above money changes, it shall be necessary that the amount of P800.00 in our
genuine money be completed and to whichever party corresponds the deficit
or the excess in value shall respond for the deflcit or excess to complete the
amount of P800.00 in our genuine money....”

Twice, the defendant demanded of the plaintiff the exchange of the emer-
gency notes with genuine money; once in April 19456 and again in 19646, at
the rate of 10 emergency notes to 1 genuine peso. Having failed to comply
with this demand, the plaintiff declured that the resale of the land was not to be
carried out. Hence, on May 27, 1846, the defendant had the land registered in
his name and his wife's name and the corresponding transfer certificate of title
was iasued to them. In this action, the plaintiff sought to annul the transfer
certificate of title in the name of the defendans, to recover possession of the
property and to collect damages. The trial Court rendered judgment for the
plaintiff but the Court of Appeals reversed it, holding that the complaint should
be dismissed because the plaintiff failed to comply “with his obligation to ex-
change the redemption money with genuine Philippine money’. Hence, this
petition for review.

The Supreme Court held that no exchange of notes was agreed upon but a
payment of the difference in value between the notes delivered and the postwar
legal tender. Since the instrumnt did not specify the date or agency that would
determine the difference in value of the two currencies, the obligation of the
plaintiff was not legally demandable until the value of the emergency notes
was suthoritatively fixed by law or by the courts. This was done in 1949 when
Rep. Act 869 was cnacted. Thus, when the defendant demanded the exchange
of the notes with genuine currency in 1845 and in 1946, his demand was not
in accord with the agreement and the plaintif was not in any way bound
to comply. Hence, the defendant’s act in causing the title to the land be trans-
ferred to his name was not warranted.

1 Art. 318 of the Civil Code provides: "There is no contract uniless the following requisites
coneur: (1) Consent of the contracting parties: (2) Object certain which is the subject matter of
the contract: (3) Cause of the obligation which is established.”

? Art. 1382 Civil Code.
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Even assuming that Monares had agreed to renounce his right to reacquire
his property, such agreement was made on the erroneous assumption that (a)
he was obligated to exchange the emergency notes with legal tender and (b)
that the difference in value had been authoritatively fixed in 1946. Neither
assumption was true and consequently such waiver of the reconveyance was
invalidated by false or non-existing ‘“causa” or consideration, since the assent
of the plaintiff to the setting aside of the resale was based on false premises.3

Amelia R. Custodio

Criminal Law—Prescription as to fines.

PEOPLE v. SALAZAR
G.R. No. L-8570, March 238, 1956

The rule on prescriptions as to fines does not refer to subsidiary imprison-
ment. It takes into account the nature of the penalty: afflictive, correctional and
light.l Arvresto mayor is an exception.? Subsidiary imprisonment is not arresto
mayor and there is no reason to classify it as auch, considering especially that
exceptions are restrictively applied. This is the import of the ruling of our
Supreme Court in the case of People v. Salazar.

In the instant case the fiscal appealed from the order of the court of first
instance dismissing the information filed in 1958 which charged the defendant
with violation of Article 819 of the Revised Penal Code because between 1847
to 1848, after having mortgaged 75 cavanes of palay under the terms of the
Chattel Mortgage Law, he sold and disposed of them without the knowledge and
consent of the mortgage to the prejudice and damage of latter.s

Under the Revised Penal Code the crime is punishable by arresto mayor
or fine twice the value of the property¢ and the same code provides that ‘“those
punishable by a correctional penalty shall prescribe in ten years; with the ex-
ception of those punishable by arresto mayor which shall prescribe in five
year...” and Art. 26 of the code states that “A fine whether imposed as a
single or as an alternative penalty, shall be considered as afflictive penalty if
it does exceed PG000; a correctional penalty if it does not exceed P6000 but is
less than P200; and light penalty, if it be less than P200.”

The judge dizmissed the information on the ground that the crime must
have been discovered prior to February 19848 which is more than five years and
therefore has already prescribed.

To adopt the lower court’s viewpoint would mean that the heaviest fine,
even exceeding P6000 is never afflictive, because the subsidiary imprisonment
could not go beyond 6 months$

That his subaidiary imprisonment could not exceed 8 months is immaterial.?

® Obajera and Intok v. Iga By, 76 Phil. 81 (1948): The Court ruled that the desd of trunafer

dated April 19, 1943 wharehy the phaintiffs paid 7500.00 to the defendant and further promised to
thelr property under Transfer Certificats of Tithe No. 688 in case thay falled %0 return

;mg.xmmmammr«mmmuwmh“nmw

lack soasideration.

2 Art 34, Rev. Pemal Code.

5 Axt. 90, L

S Unitsd States v. Kilayko, 32 Phil 619 (1918).

4 Art. 319, Rev. Penal Code.

S Suprs, mote 2.

¢ Art. 39, par LM.MWM:W&.MMM&W
a fine, the subsidiary itmprisonment mwmmmumabmmnmmp:o-
secuted for a grave or jass grave felomy, and shall not axosel Aftesm dxys, i for a BEght felmy.

¥ People v. Caldito, 40 O.G. 523 (1044).
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Criminal Law—Conspiracy; liadility of tke conspirators.

PEOPLE v. RIPAS, ET AL.
G.R. No. L-6246, March 26, 1956

Persons who besides taking direct part in the killing also conspire with their
leader and co-accused, and act in concert with them for a common cause are
also guilty as principals of the crime. In conspiracy the act of one is the act
of all and participation in such criminal design may be established by the cir-
cumstances.l In one case it was held that conspiracy of the accused was suffi-
ciently established with their simultaneous and concerted attack and the gravity
of the wounds inflicted.2

The instant case was reopened for the imposition of sentence on the accused
who escaped after conviction for murder. The defendants, members of the
Hukbalahap Organization led by Ripas infiltrated into the town of Libaeso,
Capiz, captured a certain Apio but released him upon his promise to pay P100.
He did not keep his promise and the defendants went to his house, beat him,
took him with them and killed him on the way.

Previously, the case was reopened when one of the defendants, Orbists,
was recaptured, and the said accused was sentenced to reclusion perpetus. The
liability of two other defendants Agudas and Esto is now in question.

The Revised Penal Code enumerates those who are liable as principals?
The expression ‘“those who take a direct part in the commission of the deed”
in said enumeration means “those who, participating in the criminal resolution,
proceed together to perpetrate the crime and personally take part in its same
end.”¢ That was precisely what Agudo and Esto did. It is established by com-
petent testimony that they boloed their victim, each delivering a blow which
caused the intestines of the victim to come out. The liability of Agudo and
Esto, therefore, should be similar to their co-accused Orbista.

Lilia R. Bautista

Criminal Law—Coercion; where the allegations of the complaint
or information do not include violence as an element of the offense,
the crime is punishable under Par. (2) of Article 287 of the Revised
Penal Code.

PEOPLE v. REYES, ET AL.
G.R. No. L-7712, March 23, 1956

A person who, by means of violence, shall seize anything belonging to his
debtor for the purpose of applying the same to the payment of the debt is
penalized under par. (1) of Article 287 of the Revised Penal Code.l Under par.
(2) of the same article any other coercions or unjust vexations is penalized.2
In the first paragraph, violence in an element of the offense while in the second
paragraph, it is not.

1 People v. Tiam, G.R.  No. L-38, Aug. 29, 1%4&

* People v. Reyes, 47 Phil 635 (1828).

5 Bee Art. 17, Rev. Penal Code.

¢TI Viapa 841.

1 The penalty is arvesto mayor in (ts minimum period and a fine equivalent to the value of
the thing. but in no case less than scventy-five pesocs.

3 The offense %s punished by arresto menor or a fine ranging from five to two hundred pescs,
or both,
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When the information alleges the commission of coercion under the first

paragraph of article 287 without however, alleging violence can the accused be’

penalized under paragraph two of the same article? The Supreme Court an-
swered this question in the affirmative in the inatant case. The facts show
that the City Fiscal filed in the Municipal Court of Manila an information
herein quoted in part:

“The undersigned aoccuses Bernardo Reyes and Msariano Reyes of the crime of coercion
committed. . .through deceit and misrepresentation did then and thecre wilfully and felonfously
seiz~, take and hod possession of a pessenger jeep belonging to Agustin Blasco, without
the knowledge and consent of the latter, for the purpose of answering for the dedbt of sajid
owner....”

Upon motion of the defendants, the Court dismissed the information because
it did not allege the use of violence notwithstanding the fact that the offense
charged was coercion under par. (1) of article 287 of the Revised Penal Code.
The CFI dismissed the appeal for lack of merit, so the prosecution appealed to
the Supreme Court contending that the offense charged is coercion or unjust
vexation under par. (2) of article 287. The Bupreme Court agreed with the ap-
pellant. It ruled that although the offense named in the information is coercion
it does not necessarily follow that the applicable provision is the first paragraph
since the second paragraph also speaks of “coercions”. Inasmuch as the re-
citals in the information do not include violence, the inevitable conclusion is
that the coercion contemplated is that described and penalized under the sec-
ond paragraph. The offense falling under the second paragraph cannot include
violence as an element of the offense; otherwise it would come under the first
provision.

The Court added that the case of United States v. Tupular,® relied upon by
the court of origin was not controlling because the offense involved therein
was coercion defined in article 498 of the Old Penal Code which expressly
called for violence, and which was the counterpart of the first paragraph of
article 287 of the Revised Penal Code.

Amelia R. Custodio

Constitutional Law—Double compensation. Double appointment
i8 not sllegal provided there i8 no incompatibility tn duties.

QUIMSON v. OZAETA
G.R. No. L-8821, March 26, 1958

Under the Constitution, no officer or employee of the Government shall
receive additional or double compensation unleas specifically authorizsed by law.1
Legally there is really no objection for an employee or officer of the Govern-
ment occupying two posaitions or offices provided that the corresponding func-
tions appertaining thereunder are not incompatible. When there is incompati-
bility of duties between the two offices, the acceptanca of one of them ipso facto
results in the forfeiture of the other and for that matter, incompatibility be-
tween the two offices, the acceptance of one of them ipeo facto results in the
forfeiture of the other and for that matter, incompatibility between the offices
refars to the inconsistency in the functions of the two and not the physical in-

8 (1908). Here, attorney-in-fact De Ia Riva, ssised from the store of a Chimaman,
De Ja RI esrtain goods a3 paymeat of the debt, agninst the will of the dedtor.

-

[
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compatibility or impossibility of performing the duties pertaining to them
at the same time by the officer.2

The jurisprudence of the Philippines seems to be different from that of
the United States. In at least one case, the criterion laid down by the Supreme
Court is not so much on functional incompatibility as on physical incompatibility.3

The main purpose of the constitutional prohibition of giving double com-
pensation to an officer or employce is to prevent a person holding an office
or appointment for which the law provides a definite compensation by way
of salary or otherwise, which is intended to cover all services which as such
officer he may be called upon to render, from receiving extra compensation,
additional allowances or pay for other services which may be required of him
either by act of Congress or by order of the head of his department or in any
other mode, added to or connected with the regular duties of the place which
he holds.¢ This prohibition does not however, apply to a case of a person
performing functions of two distinct offices, each of which has its own duties
and its own compensation not incompatible with the other, for the officer,
in such case is in the eyes of the law, two officers holding two places of ap-

pointment, and according to all decisions, he is entitled to recover the two
compensations.®

It cannot be denied however, that under the Constitution, it is still per-
missible for an officer or employee of the Government to receive additional
or extra compensation provided there is a special legislation authorizing the
same and this has been interpreted to mean a specific authority given to a
particular officer or employee of the Government because of peculiar or

exceptional reasons warranting the payment of extra or additional compen-
sation.?

In this case of Quimson vs. Ozaeta,® the Supreme Court had another occa-
sion to interpret the aforementioned constitutional provision. Braulio Quimson
was serving as deputy provincial treasurer and municipal treasurer of Caloocan,
Rizal. By virtue of an action taken by the Board of Directors of the Rural
Progress Administration, he was appointed as agent-collector of the corpora-
tion with a salary of P720.00 per annum. The appointment was signed by
Chairman Ramon Ozaeta, and through the Secretary of Finance the appoint-
ment was endorsed to the President of the Philippines for his approval. There
were several objections to the appointment, among them, that of the Auditor
General, on the ground that since Quimson was deputy provincial treasurer and
treasurer, his additional compensation as agent-collector of the Rural Progress
Administration would contravene the Constitutional prohibition against double
compensation.

? People ex rel. Ryan v. Green, 58 N.Y. (1874). In this case the relator performing the
duties of a deputy clerk of the Court of special sessiona for the City of New York was later
electad member of the Jegislature. It was contended that his election operated to vacate the
office of deputy clerk and therefore cannot recover the salary pertalning to the latter office. It was
held that there may be physical Impossibility of performing the duties of the two offices at the
same time but the incompatibility of two offices refers to the i{nconsistency of functions between
them.

Bryan v. Cattel, 15 Iowa, §38. A district attorney was appointed captain in the volunteser
service of the United SBtatem. The court said that there was nothing in the nature of the
two offices {ncompatible with each other. Hia right to recover was sustained.

% Summers v. Ommata, G.R. No. L-1534, P.D. 1948B, 519,

¢ United States v. Saunders, 120 U.S. 126 (1887).

$ 8invco, Pourrical Law 680 (2nd ed.)

¢ United States v. Baunders, expro note 4.

T Baduests v. Surigmo, 72 Phil 485 (1941).

®* G.R. No. L-8321, March 26, 1988; 62 O.G. No. 4, 1954 (1956).
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In the meantime, pending the approval of his appointment, Quimson as-
sumed the position and rendered service as agent-collector without waiting
for the result of his appointment, until 'he was informed that his services
were terminated. In his opinion, however, the Auditor General opined that
under Section 691 of the Revised Administrative Code? the appointing of-
ficer who made the illegal appointment can be liable for the payment of salary
of the appointee. This contention apparently induced Quimson to file the ac-
tion for the recovery of his salary against Ozaeta.

The Supreme Court denied the claim of the plaintiff, ruling that Section

691 of the Revised Administrative Code refers and applies to unlawful em-

ployment and not to unlawful compensation. The appointment or employment

of Quimson as agent-collector was not in itself unlawful because there is no

incompatibility between the said appointment and his employment as deputy

provincial treasurer and municipal tressurer. Explaining further, the Supreme
Court stated:

‘mnhml'dohjxﬂoam.mtdﬁdllmmtmnmtd-

fices and performing the functions of both as Jong as there is no Incompatibility....

The objection or prohibition refers to donble compensation and not to double appoint-
ments and performanecs of functions of more than ooe office.”

The Supreme Court reiterated also the necessity of the approval of an
appointment of any government official beforw assuming the duties of his
office, otherwise the absence of the approval would be fatal to the recovery
of any salary due him. It declared:

*“The trouble was that phintiff herein assumed office without waiting for the result
of the action to be takem upom his appoiutment and compensation by the President and
the different offices which hls appointment had to go through... Phkintiff therefore took
the riak or hazard of not being pald for any service that he may render in the mean-
timne.”

Adminlatrauve Law-——Rtghta in indivisible sugar quota,; inter-
vention by the State in the transfer thereof.

SBUAREZ, ET AL. v. MOUNT ARAYAT S8UGAR CO.
G.R. No. 1-8485, April 11, 1958

Administrative controls over the most common economic activities are now
an inseparable part of local, state and national government. They affect the
conduct of the vast majority of trades, professions, business and public utili-
ties from the individual practitioner or tradesman to the great corporate en-
torprises which span the entire country.! As held in the case of Ang Tibay v.
Court of Industrial Relations,® the policy of laisses faire has to some extent
given way to the assumption by the Government of the right of intervention
even in contractual relations affected with public interest.3 To effectuate this
work of the Government to administer details and perform some ministerial
fanctions, administrative agencies are being created.

®* Rav. Ah.%h“lxmcdmwmuh“wc!
CAdaf of Offies.—No persom employed in eomtrary to lkaw or in viclation
the ctvll service rules asball be entitled t©o recsive pay from the Governmemt, but the Chief of
Burean or office respoumsidle for such mnhawfal employment shall be persomally Hable for
pay that would have scecrued had the emplryment bem hwful and the disbursing offiesr
shall make paymeat to the employes of such amount from the sslary of the officer so Nable
1 Caxsow, Mrrrox Micmam., Bacxosouwd oF AnMINizTeAYIVE Law (1848).
? 89 Phil 635 (1940).
s Law or Pumic Apmixrsraarion 8 (1968).
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The instant case is an illustration of the right of the State to interfere in
the exercise of the rights of the parties to transfer their rights over an
indivisible sugar allotments. This is a motion for reconsideration of the previous
decision of the Court,4 ruling that the sugar allotments given to the petitioner
and respondent, (sugar planter and miller, respectively) are indivisible and are
transferable only as a whole by joint action of the interested parties; that where
such parties fail to reach an agreement, the State may through the Sugar Ad-
ministrator, redistribute or reallocate the sugar quota. Both parties were dis-
gatisfied with that decision hence this motion.5

The Court ruled that the parties cannot transfer independently of the other
their respective rights in the quota. The quota is indivisible as it was given to
the central in consideration of its participation in the production and not as
a reward for past services. The entirety of the sugar allotment is held by
both the planter and sugar central, leading to the inevitable conclusion that its
disposition must be by their joint action. But when no such concerted action
is posasible, then the State, through the Sugar Quota Administrator, should in-
tervene to reallocate the quota as required by the general interest; for to recog-
nize in the planter or the mill the absolute ownership of their quota shares
is to declare that either or both have the right to refuse to produce the sugar
and thereby dislocate the economy of the country.

Justice J. B. L. Reyes, speaking for the Court, said:

*“0Of course, in making thiz reallocation, the Sugar Quota Administrator is bound to
consider the fact that the decision of the Central (sugar mill) to forego manufacturing
sugar can not result in compelling the planter to do lkewise and stop planting sugar cane:
nor can such decision reduce the planter’s share below the amount that he was entitled
to receive had the Central continued to manufacture sugar which would be an {ndirect
way of compelling the planter to abandon production because of diminished {ncentives.
Consequently, in reallocating the quota, the SBugar Administrator must not only determine
the central to which the planter can resort for the delivery of his cane, but also see to it
that new quota allocation will be sufficient to permit the planter to maintain hia original
share under the correaponding quota, taking into account the conditions of the plantars
agreement with the new central that should be found willing to mill the planter’s cane.

Pilipina A. Arenas

Naturalization—Enrollment of children of applicant for natural-
ization in public schools.

YU HIANG aliacs MARIANO YU v. REPUBLIC
G.R. No. L-8378, March 23, 1956

Aliens who desire to become Philippine citizens must possess each and
all of the qualifications laid down by the law and none of the disqualifications.!
From a decrce of the court granting the petition for naturalization filed Yu
Hiang oppositor appeals on the ground that: (1) the petitioner did not make a
declaration of intention to become a citizen of the Philippines one year prior

¢ Suarex v. Mount Arayat Sugar Co., G.R. No. L-6435, March 31, 1985.

8 The planter contended that under §9 of Act 4168 (Phlupplnc Sugar Limitation Act), the
‘‘allotment’’ attaches to the land: and this allotment, it {a argued, refers to the entire sugar *‘pro-
duction allowance’ as dhunmhb«l from “‘marketing allotment” uut fa divided between the planter
and the mill. The Court held this to be untenable because under the terms of the basic sugar lmi-
tation regulations (Exec. order nos. 477, 612, & B73 series of 1934 & 1938) the plantation owner's
allotment’” is only the sugar that may be °“‘marketed by the planter alone™: and is arrived at by
taking the plantation’s pro rofa share in the average sugar production of the mill district and
muttiplying it *by the plantation share cxpresscd in percentage.” Neither definition results in
the plantation owner's allotment *being equivalent to the totality of the sugar produced from
the cane ralsed in the plantation.”

3 Bell v. Attorney General 858 Phil €87 (1932).
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to the filing of his petition for naturalization, and (2) the petitioner has not
given primary and secondary education to all his children in public schools or

in private schools recognized by the government and not limited to any race
or nationality.

The requirement that the applicant must have enrolled his children of
school age in any of the public or recognized private schools in the Philippines,?
is not without utmost importance. It is intended that all the minor children
af an spplicant must learn Philippine history, government and civies inasmuch
as upon naturalization of their father they ipso facto acquire Philippine citizen-
ship.? The requirement is complied with if such children are studying, even
if they have not yet finished secondary education.$

The fact that one of the petitioner’s children is in China and has never
been to the Philippines shows that he has not enrolled all his minor children
of school age in any of the public or private schools recognized by the Govern-
ment and not limited to any race or nationality. The exemption from flling a
declaration of intention cannot embrace the case of petitioner.t His petition
should have been dismissed.s

Lilia R. Bautista

Taxation—Determination of gross estate of decedent; properties
outside of the Philippines not included.

INTESTADO DE DON VALENTIN DESCALS
v.
ADMINISTRADOR DE RENTAS INTERNAS
G.R. No. L-7253, March 28, 1966

Taxation is an inberent power of sovereignty. It is the act of laying a
tax or imposing those burdens or charges upon persons or property, or in other
words, th eprocess or mecans by which the taxing power is exercised. A tax
is a pecuniary burden laid on individuals or property for the purpose of sup-
porting the government. The theory of taxation is that the taxes are imposed
for the support of the government in return for the general advantage and pro-
tection which the government affords the taxpayer and his property and that
there where there is no such benefit, there is no power to tax.

In the Philippines, the principal law governing the raising and collection
of national taxes i{s Commonwealth Act No. 468, as amended, otherwisze known
as the National Internal Revenue Code. This case of Intestado De Don Valentin
Descals vs. Adminintrator de Rentas Internas,! involves the interpretation of
soctions 88 and 89 of the National Internal Revenue Code? with respect to the

3 Com. Act No. 478 as amended by Act No B35

8 In re Petition of Lim Lian Hong. G.R. No. L-3878, Dec. 26, 1940.

¢ Youa Bo Nan v. Republic, G.R. No. L-1806, May 28, 1949.

8 Swpru, note 2.

® Chan v. RepubBe, G.R. No. 18430, Aug. 31, 1964; Chen Bau Hok v. Republe, G.R. No.
1: Hao Lian Che v. Republe, 48 0.G. 1780 (1962);: Ang Yee Kes Bengkn

)
§
1
3

v. Republic, G R. No. L~-3388, Dec. 7, 198!
158 O.G. No. 4 1968 (1964).
® The pertinemt provisions of 58, N.ILR.C. states:

Gross estats: The vakie of the grose estate of the decedent shall be detarmined by in-
his death of all property, real or persconal, tangidle or intangible,
The pertinent provisions 8%, NIR.C s pines...
t of . states?
< :Po:t&moﬂhhuh:Mlnthhdnpmmn)oOol
the net estates ahall be determined: :
(8) In the case of citisen or resident of the Philippines, by deducting from the valus of the
gTOoSS estate—
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inclusion of properties of a decedent outside the Philippines in the determina-
tion of gross estate for inheritance and estate taxes purposes.

Valentin Descals, an American citizen, died on September 17, 1948, in the
City of Manila where he was a resident. He left as his heirs his brothers, An-
tonio and Ricardo, and a sister, Angeles. Two years before his death he and
Ricardo jointly bought a piece of real property in Barcelona, Spain, but because
of differences between them they agreed that Valentin should become the owner
uf the entire property after buying the interest of Ricardo in the amount of
46,000, as evidenced by a promissory note dated November 1, 1946. After his
death, administration proceedings were intiated but the administrator did not
include in his inventory that property in Spain. The gross value of the estate
was P64,000 but after paying the expenses it was reduced to P44,000 and when
the claim of Ricardo was approved there was practically no property left in
the estate and inheritance taxes. The Collector of Internal Revenue assessed
the estate for taxation without deducting the claim of Ricardo notwithstanding
its approval, and demanded P701.53 as estate taxe and 72,144.10 as inheritance
tax. The tax was paid under protest and this action was brought to get a re-
fund. The lower court dismissed the complaint and the plaintiff appealed.

Although it is expressly provided in section 88 of the Tax Code that prop-
erties of decedent outside of the Philippines are not taxable, the Supreme Court
nevertheless aflirmed the decision of th lower court by declaring thus:

“It will be seen that under section 88 real property situated outside of the Phlilippines
is not included in the value of the gross estate of the decensed resident. Not being included
as part of the estate, {t cannot be subject to taxation such as estats and Inberitance taxes.
Becatse of this, section 89(e) provides that for the purpose of the taxss imposed under
that chapter of the Tax Code. in the detarmination of the valve of the net estats, in order
that indtedtadness in respect to property may be allowed to be deducted from the valee of
the gross cstate, the value ¢of the decedent’s interest in sald property, undiminjshed by
sald Indebtadness must be included In the value of the gross estats. Where however, In the
determination of the gross estate the law dom pot permit the inclusion of property ocutaide
of the Philippines, then {t s but just and reasonable that the Indebtedness incurred by the
decedent by remson of sald property or in the acquisition thereof should also not be dis-
counted from the gross astate for purposes of taxation.”™

This also seems to be the rule and practice in the United States, that in the
determination of gross and net estate of a decedent properties outside the juris-
diction and indebtedness incurred in respect to or by reason of said property, are
not considered, the same being regarded as impossible items.?

(1) Ezpenses, losses, indedtednsss, and tases—8uch amounts—

(A) For funera] expenses which shall in no case, «xceed five per centum of the gToss estate:

(B) Yor judicial expenses of the testamentary or intsstate proceeding;

(C) For claims against the estate:

(D) Yor claims of the decensed against insolvent persons where tbe walue of the dcoedent’s
interest therein i3 included in the value of the gross estate; and

(E) For unpaid mortgages upon or any indedtedmness in respect to property where Lhe salue
of decedewt’s intevest tAerwin, undiminished by swcA mortpape or indedtodmnese s (mcluded in the
value of the groes estate, but pot Including sny income taxes upon {nocome received aftar the
dumdtbodmgwpmmmwwm his death or any estate or inberitance

s “Inasmuch as real property situated outside of the United States does not form a part of
the gToes estate, no deduction may be taken of any mortxage thereon or any indebtadness In respect
therwof.”” 2 RABKIN AND JomNeON, Froamal, INcoME, Girr AND ExvaTs Taxariox § 83.03 (10), 8319

(1954).

Rodiek vs. Helvering. 87 FPed. (2d4) 318, 331 (1337) where it was sald that *~ uu deduve-
tion is allowed only in case the mortgaged property was included lntha'ra--t-h

City Bank Farmers'’ Trust Co. v. Bowers, 68 Fed. (2d) 909, 913 (1834). where It was sald
that *. . .among the dednctions allowed were ‘onpaid rmortgages,” an impoesible itexn unless the
whole value of the mortgaged property is to be included in the gross estate under section 402(a),
40 8Stat. 1097, as an [nterest...subject to the payment of charge against his estate.”
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Taxation—Rentals dertved from the use of race tracks by the
owner 18 income and therefore taxable.

COLLECTOR OF INTERNAL REVENUE
v.
MANILA JOCKEY CLUB, INCORPORATION
G.R. No. L-8755, March 238, 19566

This case involves the interpretation of Republic Act No. 79' in relation
to Republic Act No. 809° and section 198* of the National Internal Revenue Code.
The ease arose because of an assessment made by the Collector of Internal Rev-
enue Code. The case arose because of an assessment made by the Collector of
Internal Revenue on the income of the defendant which claims exemption under
Republic Act No. 79. Noteworthy in passing upon this case is the settled rule
in our law and jurisprudence, that in taxation, exemptions are not favored and
in order to be entitled thereto, it must be shown indubitably to exist, the pre-
sumption being against the surrender of the taxing power.4 An exemption from
the common burden cannot be permitted to exist upon vague implication,® not-
withstanding the fact that in the interpretaion of statues levying taxes or daties,
doubt should be resolved most strongly against the government and in favor of
the citizen.$

The Manila Jockey Club, Inc. is the owner of the San Lazaro Hippodrome
which is used principally for holding horse races, either conducted by the Club
itzelf or leased to other charitable institutions. In 1951 and 1952 the Philippine
Charity Sweepstake Office held benefit races for charitable relief and civic pur-
poses in said hippodrome and because of this use the club was paid for rentals
the amount of P107,185.02 in 1951 and P122,855.47, in 1952 which were included
in the income tax return of the club for said years. From the total amount of
the rentals the collector assessed and collected the amount of P59,692.97 as in-
come tax. The club filled a claim for refund of said amount which was ordered
refunded by the Court of Tax Appeals on the ground that under Section 3 of
Republic Act No. 79, the rentals received by the club from the Philippinc Charity
Bweepstake Office for the use of the tracks were exempt from taxation. Omn the
days that the races were continued, the Charity Sweepstake Office employed its

own personnel, tellers and other employees in the race tracka. It did not employ
any personnel of the club but merely used its track, apparatus and other para-
phernalia necessary for horse racing.

The Supreme Court reversed the Court of Tax Appeals for the reason that
there is no clear showing that the exemption clause in section 3 of Republic
Act No. 79 exempts the racing club from its duty to pay income tax. “The pro-
visions of section 8 should be interpreted as conveying the meaning that one

1 Rep. Act No. TP js “An Act to Authorise the Holding by the FPhilippine Charity 8wespstaks
Office of Horse Raocms, with DBetting, on Saturday Afternoocas. for Charitable, Rellef and Civic

uammmmu..mmummmmmzdmum
niscipal or aatiomal tax.

3 Rep. Act No. 308, which regulates the borse racing in the Philippines, provides:

- *Bec. 26—Any persom, race track, racing clud or other entities holding or conducting a horve
rece shall be required to pay s city or municipal Noenee fse of P600 for each day of racing...”™

* The pertinent provisioms of § 183 N.LR.C. provides:

m:w—m;auuw—mum“m-.mumw-tm
the mount stated being for the whole year, where mot otherwise specified:

"'S.r)Ovmdrmh‘dafarnchdumvbidno-mmnoamm.ﬂvchnudrd

m‘(mmwmmso-mnm.nmm (1911); Molina vs. Raferty, 37 Phil
* Asistic Petroleum Co. ve. Lianes, {9 Phil 468 (1326): House va. Posadas, 53 Phil 338 (1929).
¢ Maniia Rallroad Co. v. Collector, 3 Phil 960 (1929).
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holding the races is not the racing club but the Philippine Charity Sweepstake
Office and that the exemption therein only refers to those taxes that the law
requires to be paid in connection with said races. In other words said provi-
sion should read to mean ‘the racing club where the races are held’ in order to
be consistent with the purpose of the law.”

To connect this meaning to Republic Act No. 8909 and Section 193 of the
Tax Code, the Court concluded:

“Section 3 of the law merely intends to exempt the racing club in whose premises or
tracks the races are held from the payment of license fee under Republic Act No. 309 and
a fixed tax under section 198 of the National Internal Revenue Code. and cannot refer
to any income tax that may be imposed on rentals that may be paid for the use of those
tracks and other paraphernalia. That i{s an income that the racing club has to account
for income purposes because it is an income that the cluib earned because of the use of
its tracks The tax paid for such {ncome cannot therefore be considered as one connected
with those races within the purview of the exemption clause.”

This is in line with the principle laid down in the United States that income
tax laws should be broadly construed with an obvious purpose to tax income
comprehensively.?

Mariano M. Tajon

. Taxation—Approval of the Secretary of Finance; requisite for
validity of municipal ordinances increasing license taxzes on business.

MUNICIPAL GOVERNMENT OF PAGSANJAN, LAGUNA v. REYES
G.R. No. L-8195, March 23, 1956

A municipal council is empowered to impose municipal license taxes upon
persons engaged in any occupation or business.! Municipal license taxes may
also be increased, subject however to the condition that the same be approved
by the Secretary of Finance2? Such approval is necessary to forestall abuse
of power by the municipal councils.,® The approval of the Secretary of Finance
is a condition sine qua non for the validity of an ordinance passed under Com-
monweatlh Act 472.¢

In the instant case the validity of a municipal ordinance increasing the li-
cense tax on a business was in question. The facts show that the defendant
was the owner of a dessicated coconut factory located in Pagsanjan. At the
time the defendant commenced his business the license tax was $£600.00 per
annum. On March 14, 1948, the municipal council of Pagsanjan passed Ordi-
nance No. 2, Series of 1948, increasing said tax to ?3,000.00 per annum, which
ordinance was approved by the Provincial Board of Laguna on April 5, 1848,
and by the Secretary of Finance on February 22, 1949, The defendant had paid

' Commissioner vs. Jacobson, 838 U.8. 28.

1 Commonwealth Act No. 472. § 1 provides: A municipal eouncil or municipal district shall
have authority to Impose municipal license taxes upon persons engaged in any occupation or busi-
ness, or exercising privileges In the municipality or municipal district, by requiring them to secure
licenses at rates fixed by the municipal counell or district council and to collect fess and charges
for services rendered by the municipality or municipal district and shall otherwise have power
to levy for public local purposes ,and for school purposes, including teachear’s salaries, just and
uniform taxes other than percentage taxes on specified articles.”

8 § 4, Idid provides that the approval of the Sccretary of Finance shall be secured °°2. When-
ever the rate of fixed municipal lcense taxes on business not excepted in thia Act or other-
wise covered by the proceding paragraph and subject to the fix annual tax imposed in section
one hundred eight-two of the National Internal Revenue is in excess of fifty pemsos per annum,
and 3. Whenever the municipal license tax on any business, occupation or privilege the rate of
which is not lmited above s incremsed by more than fifty per centam.”

® Bantos v. AQuino. G.R. No. L-5109, November 8, 1083

¢ Ii Seng Glap and Co. ¢t al v. Dact, 5¢ P:.'LL 6258 (1930): Smith Bell and Co. v. Munlicipsality
of Zamboanga 85 Phil 4687 (1930).
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P150.00 and made a deposit of P600.00 upon account of his license taxes. Com-
‘puting the tax at the rate of £3,000.00 per annum, the plaintiff demanded from
the defendant the sum of P4,500 which the latter refused to pay, contending not
only that the plaintiff had no power to enact Ordinance No. 2 which he claimed
was oppressive, unjust and unreasonable, but also that ever if valid, it became
effective only in the year succeeding the approval of said ordinance by the Sec-
retary of Finance. From a decision that Ordinance No. 2 became effective on
January 1, 1949, the year following its passage in 1948 and that the defendant
pay P4,140.00 plus surcharge, the latter appealed.

The Supreme Court held that Com. Act 472, under which the ordinance in
question was passed iz not merely one which permits or assumes the validity of
an ordinance until disapproved by the Secretary of Finance. The evident pur-
pose of the law is to forestall the imposition of unreasonable and oppressive li-
cense taxes on businesses. Thus, Ordinance No. 2 became valid only after it
was approved by the Secretary of Finance on February 22, 1949. The Court
added that to be valid, however is one thing and to be effective and enforceable
is another thing. Section 2280 of the Administrative Code provides that an or-
dinance or resolution shall take effect on the tenth day after its passage. This
is the general rule; but section 2309 of said Code provides that “a municipal li-
cense tax already in existence shall be subject to change only by ordinance
enacted prior to the fourteenth of December of any year for the next succeed-
ing year; but an entirely new tax may be created by an ordinanc enacted during
the current year, effective at the beginning of any succeeding quarter year....”
Since Ordinance No. 2 imposes a tax on dessicated coconut business, and mere-
ly changes the rate already in existence by increasing it to 3000.00 per annum
said ordinance became effective and enforceable on January" 1,1950, the year
following February 22, 1949, when it was approved by the Secretary of Finance.

As regards the contention that the ordinance was oppressive, unjuost and un-
reasonable, this fact was not mentioned in the stipulation of facts snbmitted by
the parties and no evidence was offered by the defendant to support uch a claim.

Taxation—Compensating taz,; not a tax on tmports but one on
the use of tmported goods not subject to sales tax.

INTERNATIONAL BUSINESS MACHINES CORPORATION
OF THE PHILIPPINES
v.
COLLECTOR OF INTERNAL REVENUE
G.B. No. 1L-68782, March 8, 1956

All persons residing or doing business in the Philippines who purchase or
receive from without any commodities, goods wares or merchandise not aub-
ject to specific taxes, nhallpnyseompenuﬁnzaxthamn,mchuxbobe
paid upon the withdrawal or removal of such commodities, goods, a wares, or
merchandise from the customhouse.! The purpose af this tax is to place persons
purchasing goods from dealcrs doing business in the Philippines on equal foot-
ing for tax purposes with those who purchase goods directly from without the
Philippines.2 It is also designed as a substitute to maks up or compensate for
the revenue lost to the government through the avoldance of sales taxes by
means of direct purchases abroad.?

* Com. Act No. 488 (The National uuful Revenue Code). §190.

:l“:mndunmw the Philippines, pp. 74-TE.
I
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In the instant use, the question involved is whether the tax on the machines
bought by the plaintiff directly from abroad, and rented by it to its customers,
is a compensating tax or a sales tax. The facts show that the plaintiff was
engaged in the business of selling machine cards and in leasing business ma-
chines. Plaintiff paid the 8-1/29% sales tax on the machine cards sold by it.
Defendant likewise collected from the plaintiff the amount of ¥1,267.76 represent-
ing the alleged compensating tax on the business machines brought by the latter
into the Philippine covering the period from July 1, 1939 up to and including
March 1, 1841. Within the two years from the date of the payment thereof,
the plaintiff flled a claim with the defendant but the latter denied such claim.
From a decision of the CFI on denying recovery of the amount claimed, the
plaintiff brought this appeal. The appellant contended that the compensating
tax collected during the Commonwealth under the original Section 190 of the
Internal Revenue Code, before the same was approved by the President of the
United States, was in fact, a tax on imports and could not become law without
Presidential approval, as provided for in section 2(a) par. 9 of the Philippine
Independence Act.

The Supreme Court affirmed the decision of the lower Court and ruled that
the compensating tax thus imposed is not a tax on the importation of goods.
According to the Court, this is evident from the proviso that imported merchan-
dise which is to be disposed of in transaction subject to the sales tax under sec-
tions 184, 185, 186, 187, and 189 of the Internal Revenue Code is expressly ex-
empted from the compensating tax.¢

This feature shows that it is not the act of importation that is taxed
under section 190 of the Code, but the use of imported goods not subjected to
sales tax; otherwise, the compensating tax would have been levied on all im-
ported goods regardless of any subsequent tax that might accrue. Moreover,
the compensating tax accrues whether or not the imported goods are subject to

pay custom duties.
Amelia R. Custodio

Labor Law—Appointment by the Secretary of Labor of a Wage
Board; nature and extent of duties of a Wage Board.

CALTEX INC,, ET AL. v. THE HON. AURELIO QUITORIANO
G.R. No. L-7162, March 21, 1856

Under the Minimum Wage Law, the Secretary of Labor is empowered to
appoint a Wage Board.! It is the duty of the Wage Board “to cause an inves-
tigation to be made of the wages being paid to the employees in such industry
and their living conditions, to ascertain if any substantial number of such em-
ployees are receiving wages which are less than sufficient to maintain them in
health, efficiency, and general well-being”.2 Must the Secretary of Labor hold

¢ §190 of the National Internal Revenue Code before its amendment by Commonwealth Act
No. 503 provides: °“‘Compensstling tom—All persons purchasing or recsiving froem without the
Philippines any commoditics, goods, wares, or merchandise, «xcepting those subject to spenifie
taxes undar Title IV of this Code, shall pay on the total value thereof at the time they are received
by such persoos, including freight, postage, {nsurance, commiss and all similar charges, a com-
pensating tax equivalent to the perventage tax imposed under Title on original transaction
effected by maerchants, importers, or manufacturers. such tax to be peld upon the withdrawal
or removal of sald commodities, goods, wares, or merchandise from the customhouse or post office:
Provided, however, mtmh.lmpom" and manufscturers, who are subject to tax shall
under sectiona 184, 185, 188, 187, and 189 of this Titlse not be required to pay the tax berein imposed
vbmt.baawd.puuhu.dofrmiv-dby&hcmtmwitbocttbo?bﬂlppb-mtobornokl.
bartered, or exchanged, or used In connection with their business.”

"Rlv Act No. 602, § ¢(n).
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public hearings and call interested parties before the appointment of a Wage
Board? This question was answered in the negative by the Supreme Court
in this case.

The facts show that the petitioners who were dealers in mineral oils and
allied products filed a petition for prohibition, seeking to restrain the Secretary
of Labor from enforcing Administrative Order WB-6, “creating a Wage Board
for the Mineral Oil Industry”™ for the purpose of “fixing a minimum wage for
such industry”. It appeared that the Acting chief of the Wage Administration
service conducted a preliminary investigation of the wage conditions in loeal oil
firms pursuant to the instruction of the Secretary of Labor. He submitted a
report that the employees were receiving a minimum wage rate which was less
than the minimum adequate standard of living and recommended the appoint-
ment of a Wage Board. Acting upon this report, the Secretary of Labor issued
the Administrative Order in question, pursuant to section 4(a) of the Minimum
Wage Law.

Petitioners claimed that the Order is null and void because; (a) no inves-
tigation was conducted as required by law prior to the appointment of a wage
board; (b) the Secretary of Labor did not render an opinion that a substantial
number of oil industry employees received “less than sufficient to maintain them
in health, efMiciency and general well-being”; (c) there was no proof before
the Secretary to justify such an opinion; and (d) the employers were not
heard before the Wage Board was appointed.

In upholding the legality of the appointment of the Wage Board and the
validity of Administrative Order WB-8(a), the Court said:

“The report o fthe Chief of the Wagwe Bervice sufficiently ahows that the Becretary
directed the investigstions reguired by haw to be made: and the facts disclosed in the report
indicate that the average mintmum wage in ofl industry was below the estimated reguire-
ment of a nadequate standard of living. It fs to be noted that the law does mot prescride
that the investigation be made bky the Becretary himself nor attsmpt to specify what the
precise facts must be disclesed by this investigation and for a good reascom. It is the Wage
Board that will conduet the real inquiry into the facts under Bection £(b)® of the Mint-
um Wage Law and for that purpose the Board §s empowered tov summon witbemseas and
for such additional {aformation as it may require. In addition after the Wage Board
filed ita report and recommendation Bection 6(a)¢ of the law reguires the Becretary
notify the interested parties and then bold public bearings therwon before lssuing a final
order....

“Bec. 4(a) 2 the Minlmum Wage Law {n requiring that the Secretary should be of
the opi that a substantia] nomber of the employess !n a given (ndustry are rvceiving

tasufficient to malatain them “In Health, eficiency and well being™ does not de-
than a ressonable bellef or conviction of the Secretary, that such undesirabie
conditions exist much less does it prescribe that the Becrvtary should express or lmsve a
writien statement of his opinfon.”

gSggl
]

L
:

As to the contention that the employers were not heard before the Board
was appointed, the Court held that the law contemplates no hearing or inves-

hearing provided for im this sectiom ehall be given iy pubdlication in such newspaper of gemerul
circulation and by such other means as the Besretary of Labor desmme ealeulated %O
give notice interested parties. mpmn?mmwmm
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tigation of the employers prior to the constitution of the Wage Board, because
the appointment of such Board was a mere preliminary step to the full inquiry
which will take place afterwards. Since the employers arc represented in the
Wage Board, their interests are fully protected.t

Amelia R. Custodio

~ Civil Procegiux:e——-Judgment; dispositive part of decision control-
ling. When principle of res judicata attaches.

EDWARDS, ET AL. v. ARCE, ET AL.
G.R. No. L-6932, March 6, 1958

Upon the conclusion of a judicial trial of a case presented before a compe-
tent court, it is incumbent upon the latter to render a judgment either for the
plaintiff or for the defendant! which judgment must be in writing, personally
and directly prepared by the judge, signed by him, stating clearly and distinctly
the facts and the law on which it is based and filed with the clerk of the court.2

Although it is 8 rule that judgments of the courts should be considered in
their entirety to get the true meaning and intent of any particular portion there-
of,3 it is however, necessary to distinguish the real judgment and the opinion of
the courté¢ for the purpose of applying the principle of res judicata® and for
execution purposes, because in a case decided by a court on appesal, the true
judgment-is that cntered by the clerk of said court pursuant to the dispositive
part of its decision.¢

After a judgment or order has become final, in the sense that it is no
longer subject to appeal or motion for a new trial such judgment or order
should be entered as having become final and executory? and is conclusive in a
subsequent case between the same parties and their successors in interst litiga-
ting upon the same thing and issue regardless of how erroneous it may be 8
or not withstanding the probability of its being reversed had an appeal been
taken by the party to the case.?

® §8(a) “The Wage Board appointed under the provigions of this Act shall be composed of
a member representing the publec who shall act as Chalrman of the Board, two representatives
of the employees in the Industry and two representatives of the employer in the same Industry.”™
1 2 Rule 4, §11, in the case of Inferior Courts, and Rule 35, §3, in the case of the Court of First
nstanoe.

* Art. VII. $12 Pan. Coxer. §1. Rule 35, Rules of Court, {n the esse of Court of First In.
stance, and {15, Rule 4, Rules of Court, in the case of Inferior Courta. With repect to the form
of judgment, a distinction should be made between the one rendered by a judge of the inferior
court and that rendered by a court of record in relation to the requirement of the Constitution that
“No decision shall be rendered by any court of record without expressing therein clrarly and dis-
tinctly the facts and the law on which it is based.”

® Facarella v. Director of Lands, G.R. No. 1L-1388, April 30, 1949.

4 “A jodgment must be distinguished froen an opinion. The latter ia the informal expression
of the viewn of the court and cannot prevail against its final order or decision. While the two
may be confined in one instrument tbhe opinjon forms no part of the judgment. Bo...there Is a
distinction between the findings and conclusions of a court and {ts judgmaent itself. They amount
to nothing more than an order for judgment, which must of couree, be distinguished from the
judgment.”’ !

I FrEzMAn OX JUDCMENTS 6: Contreras. et al v. Fellx, et al, 43 O.G. No. 11, 4308 (1047).

& Archblshop v. Director, 38 PhilL 339 (1916).

¢ Gutierres v. De Ja Riva, 46 Phil 827 (192¢).

Y Rule 35, §2.

® Lanuza v. Gonmales. 17 PhilL €13 (1010); Chereau v. Fuentebella, 4¢3 Phil. 216 (1923): Fer-
nandezx v. De Castro, 48 Phil. 128 (1925): Pacclal v. Palermo, «t al, 47 O.G. p. 6184 (1951).

® Resnlado v. Luchsinger & Co.. 8 Phil. €28 (1908): Macondray & Co. v. Quintero, ¢ Phil. {29
(1906); Tangulinlay v. Quiros, 10 Phil. 380 (1908).
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In this case of Edwards, et al. vs. Arce, et al, it appears that Rosario Neri
was the exclusive owner of a parcel of land consisting of 187 square meters,
and jointly with her husband, T. H. Edwards, of another portion consisting of
438 square meters. These two portions taken to gether from a lot called Divi-
soria Lot. This lot was delivered to the respondents for administration with
the obligation to render accounting thereof and surrender it when demanded
by the owners. Respondents never rendered an accounting but instead they
leased the property to a Chinese. The petitioners commenced this action to
recover the possession of the lot. It is admitted by the respondents that they .
administered the lot in question but they alleged that they had the portion eon-
sisting of 187 square meters and were declared owners thereof in a civil case
in whch the lot was litigated upon. In this clvil case, the Arces as plzintiffs
demanded specific performance against the petitioners to compel them to exe-
cute a deed of conveyance of the land. The trial eourt in that civil case decided
that the Arces were only entitled to demand fulfillment of the contract with
respect to the 187 square meters and absolved the petitioners. The Arces did
not however, appeal from this decision and consequently it became final and
executory. In their defense in this present suit, the respondents claimed that
petitioners should be ordered to execute the deed of conveyance in favor of them.

It is contended by the petitioners that the decision in the civil case previous-
ly rendered became final and executory for lack of appeal and since they
were absolved from the complaint, there is already res judioata which bars the
respondents in raising the question of specific performance of an alleged con-
tract of sale relative to the lot in question. Consequently the implication that

From the foregoing facts the Supreme Court declared:

*“While it is troe that in the decidom in Civil Case No. 123 the ecourt made s finding
that the respondents were aemntitied t© damand the fulfilment of the ocountract of sale
regurding the portion o fthe bt comtalniny an area of 137 square metsrs such bowever,
is mot oomtrolling for the purpose of ree judicsts but what sppears in the dispositive
part of the decision. In fact, the oaly portion of the decision that became the subject
of exscution is what is ordained or decresd in such dlspositive part.... The presumption
of ree judicsts cannot be deduosd from the groumds of the order, but from the fallo,
from the dispositive part of the order which is the real jodgment in the case ia Ntigation.

With respect to the question of when res judicata attaches, the court reite-
rated the well-gettled rule that a “final judgment or order on the merits
rendered by a court having jurisdiction of the subject msatter and of the
parties, is conclusive in a subsequent case between the same parties and their
successors in interest litigating upon the same thing and issve, regardless
af how erronecus it may be,”1° and the reason underlying the principle is
that “public policy and sound practice demand that st the riak of occasional
errors, judgments of courts should become final at some definite date fixed
by law. The very object for which courts were constituted was to put an
end to controversies.ll It seems however, that the court was too technieal
notwithstanding the fact that it was earnestly cognizant of the right of the
respondents with respect to a particular portion of the lot in litigation, while
we must bear in mind the time-honored rule that judicial litigation is not
“a game of technicalities in which one, more deeply schooled and akilled in the
subtle art of movement and position, entraps and destroys the other......

¥ Supre nots

nDrOvv.O’Brh-.uPu].m (1918): Layda v. Leguspl., 89 Phil 83 (1919): Aquinc v.
Director of Landa, 39 Phil. 850 (1919); Querido v. Querido, G.R. 2o L3373, July 25, 1964
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Lawsuits, unlike duels, are not to be won by a rapier’s thrust,” 12 the Court

should not have contented itself by saying, ‘“we sympathize with the plight of
the respondents.”

Civil Procedure—Dismissal of a clatm for damages on the ground
that it was premature and consequently it states no cause of action.

ERLANGER & GALINGER, INC.,, ET AL. v. VILLAMOR, ET AL,
G. R. No. L-8767, March 23, 1956

The defendant in an action filed against him, may within the time for
filing an answer, move for the dismissal of the action under certain legal
grounds provided for in the Rules of Court.l Among the grounds for dis-
missal of an action are that there is another action pending between the same
parties for the same cause and that the complaint states no cause of action.
When invoking the former ground it must be shown that there is an identity
of parties or at least represention of the same interest in both actions, identity
of rights asserted and relief prayed for, such relief being founded on the
same facts. The identity of parties and identity of rights should be such
that any judgment which may be rendered on the other action will, regardless

of which party is successful, amount to res judicata in the action under con-
sideration.2

When dismissal is sought on the ground that the complaint states no
cause of action, this fact must appear on the face of the complaint, in the
sense that only the facts alleged and no other should be considered." The
real test therefore of the sufficiency of the facts alleged in a petition to
constitute a cause of action is whether or not admitting the facts alleged,
the court could render a valid judgment upon the same in accordance with
the prayer of the petition,4 and when there is a conflict or contradiction
between the allegations of a complaint and a document or exhibit attached
to and made part of it, instead of dismissing the complaint, defendant should
be made to answer the same s0 as to establish an issue. Then the parties
will be given an opportunity, the plaintiff to reconcile any apparent conflict
between the allegations in this complaint and a document attached to support
the same, and the defendant to refute the allegations of the complaint and to
show that the conflict is real, material and decisive.t In the same manner,
when the court finds the allegations to be sufficient but doubts their veracity,
it must deny the motion to dismiss and require the defendants to answer and
then proceed to try the case on the merits.§

In this case of Erlanger and Galinger, Inc., et al, v. Hon. Emilio Villamor,
et al., the petitioner, a domestic corporation filed an action against Emilio
Flor in the Municipal Court of Manila to recover a refrigerator or its equivnlent

3 Alonzo v. Villamor, 16 Phil 318 (1910).

! Rule B, Bec. 1. Preliminary guestions:—Defendant may. within the time for plud!n: file
a motion to dismiss the action on any of the following mund.- ...{(d) That there another
action pending between the same parties for the same cause; ... (f) Thlt the camph!nt states DO
cause of action.

51 MomaN, CoMMENTS OM TR RULES or Couxr 139 (1960) Manuvel v. Wiggett, 14 Phil 9
(1909): Hongkong and Shangha! Banking Corporation v. Ibafiez de Aldecos and Past Co., 30 Phil
255 (1918); See also: Viuda de Hernsex v. Jison. 40 O.G. 38468 (1944): J. Northoott & Co. v.
VlllA-AbﬂUo 41 Phil 465 (1921): Santos v. Tierra, G.R. No. [~3999, Aug. 23, 1951: Capstl v.
Bunaurfo-. 47 O G. 5127 (1951);: Olayvar v. Olayvar, 81 O.G. No. 12, 6219 (1838).

® Paminsan Costales, 28 PhiL 487 (1914): Blay v. Batangaa Trunsportation Co., 8 O.G,
(SuDD to No. 9) 1 (1949); De Jesus v. Belarmino, 80 O.G. No. 7, 3064 (1984).
¢ Dimayuga v. Dh'ouun. 81 O.G. No. 6, 2397, (1985), citing, Paminsan v. Coatales, smpra.

8 World Wide Insurance and SBuarety Co. Inc., v. Manuel, ¢t al., 81 O.G. No. 12, 6214 (1985);
sce also: Mercado v. Tan Lingco, 27 PhiIL 819 (1914).

¢ Pinero v. Enriques, G.R. No. L-833, October 20, 1949.
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valoe and pursuant to a writ of replevin issued by the court the refrigerator
was seized by the sheriff. Flor was declared in default and after the denial
of a motion for new trial, he appealed to the Court of First Instance where
the case was docketed.

Two weeks after perfecting his appeal, Flor filed an action for damages
in the Court of First Instance of llocos Norte against the Corporation and
the Sheriff, claiming that the petitioner Corporation had misrepresented at
the trial the actual balance of his indebtedness and the amount of attorney’s

of Flor in the second action should be litigated in the Manifla Court of First
Instance to avoid multiplicity of actions. The judge refused to dismiss
ease, hence this petition for certiorari. The izsuc to be decided is whether
the complaint for damages states a cause of action.

In graning the writ the court stated that the existence of the alleged mis-
representation depends upon the final judgment to be rendered in the case
appaaled from the Municipal Court. “If the court sustains Flor’s appeal and
petition for relief, there will be a trial de movo where he can prove his cor-

3

Manila. In any event Flor's demand for damages is premature until the final
judgment in Manila has been rendered and as of now the complaint states no
cause of action.” In consonance with the established rule in this jurisdiction,
the damages claimed due to the replevin must be litigated in the main suit,
that is, the action in the Court of First Instance of Manila.

Civil Procedure—Ezxecution of judgment; Judgment cannot be
executed when the party had ceased to be entitled to the relief.

HERNANDEZ, et al. v. CLAPIS, et al
G.R. No. L-6812, March 28, 1958

Under the Rules of Court, execution shall {ssne upon a final judgment or
order upon the expiration of the time to appeal when no appeal has been per-
fected.l 1In such a case the prevalling party is entitled as of right to ita execu-
tion 2 and it becomes the court’s ministerial duty to iasue the writ of execution.®
His refusal would be considered unwarranted and consequently he may be com-
pelled to do 30 by mandamusé¢ The judgment cannot be vacated or amended,
except to correct clerical errors and the court loses its jurisdiction thereafter,
save to order its execution$ However, these principles would seem to be the
general rules only because there are doubtless certain exceptions settled by
decisions of the Bupreme Court, as for example, when there has been a change
in the situation of the parties which makes such execution inequitable$¢ or
when it appears that the controversy has never been brought and submitted
to the judgment of the court,?” or when it appears that the writ of execution

Court.
m’?mm(uu) Lism v. Siagian, 37 Phil 8517 (1917);: Xdero v.

mv.mue. lRo). 1%, 4353 (1%48).

Arnedo (1910): Anuran v. Aquino, 53 Phil 29 (1918): Velan v.
Justies of the Peses, £3 PRIl 47 (1921): Phil. Natiomal Bank v, De \ Vifia, ¢ PAIL 63 (1934):
Contreraa v. Fellx, ¢4 O.G. No. 11, 4308 (1948).

Amor v. Jugo, 44 O.G. No. 1. 60 (1948);: Ben Mcyer & Co. v. MeMicking, 11 FPAIlL X768
(1908); Molina v. De Ja Riva,K 8 Phil. 380 (1907): frttm v. Cromfieldd, 14 Phil 883 (1910);
Por Mata v. Lichaneo, 38 Phil 309 (1917): Chua A. Les v. Mape, §1 Phil €24 (15328).

Y Yulo v. Powell, 38 PAIL TER2 (1917).
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has been improvidently issued, or that it is defective in substance or is issued
against the wrong party, or that the judgment debt has been paid or other-
wise satisfied,? or when the writ has been issued without authority,10 or wHen
the judgment has left matters for completion and settlement in a subsequent
proceeding,!! in which case the judgment cannot be considered final, or, as
in this case, the party had ceased to be entitled to the relief.12

The record of this case of Hernandes, et al. vs. Clapis, et al, shows that
the plaintiff filed an action of forcible entry and detainer against the defend-
ants. The plaintiffs won and on appeal the Supreme Court affirmed the lower
courts decision. The decision of the court having become final, the plaintiffs
filed a motion for a writ of execution. Opposition was filed by the defendants
alleging, that the land in question is public agricultural land under the control
and disposal of the Department of Agriculture and Natural Resources, that on
March 5, 1849, the Secretary of said department revoked the plaintiff’'s right
to poassess and administer the land and the defendants were given the prefer-
ence to apply for and occupy the same by virtue of Republic Act No. 65. The
decision of the Secretary was affirmed by the President of the Philippines.
In spite of this new fact introduced by the defendants, the judge issued, never-
theless, the writ of execution under the theory that it was ministerial and
mandaory for him to do so, the decision having become final.l% From this
decision, the defendants appealed.

In giving due course to the appeal and modifying the ruling of the lower
court, the Supreme Court emphasized:

“While the decislon in the forcible entry and detainer case is final it can no loager
be executed at lesst, in s0 far as the posssssion of the Jand is concerned, becaunse under
section 4 of Commonwealth Act No. 141, the Director of Lands has direct executive eomtrol
of the survey, classification, lease... and his decision ss to questions of fact are concksive
when approved by the Becretary of Agriculture... The situstion & not that the jodgment
in the forcible entry and detainer case has Jost ita valBdity but the plaintiffiy had subse-
quently ceased to be entitled to the relief awarded by sald judgment.’”

Civil Procedure-——Petition for relief under Rule 38, Rules of
Court; when granted.

FAJARDO v. BAYONA, et al
G.R. No. L-8314, March 238, 1958

Rule 88 of the Rules of Court! prescribes the period 2 within which a party
prejudiced by the decision of the Court of First Instance which has become

® Veles v. Martines, et al. €3 Phil 231 (1938).
'DWV.DB.;;: 432

cedure that the parties will not be allowed to object to the e«xscution by ralsing new issuss of
fact or law. See Amor v. Jugo., 44 O.G. No. 1, 160 (1948): Castro v. Burtida, et al G.R.
No. L~3238, August 11, 1950. However, in justifying all allowance of the objection, it is sub-
mitted that the judicial situation between the parties has materially changed that the
execution of the judgment would be i{nequitable, or even illegnl, under the facta of this case.
See- Note 8, eupra (by implication).

1 Rule 38, §§1, 2. Rules of Court.

= Id, 8.

Under this section, there are two periods of time to be taken into account. The first s
sixly (60) days after the vetitioner learns of the judgment, order or prooceseding ecomplained of.
And the second is six (6) months after such judgment, order or proocseding was taken. The second
period i{s a lmitation to the first. The patition must be filed within sixty days sfter knowledge
is aogquired of the proceeding., provided it is not beyond six months after the proceeding has
actually occurred. I Momarn, COMMEXTS ON THE RuULEs or Couxr 699 (1980).
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final and executory? may file a petition to set it aside in the same court in
order to prevent a miscarriage of justice.4 However, it has been the settled rule
that the remedy provided for under Rule 88 is an equitable remedy which is not
regarded with favor by the courts ® and the period provided for therein is never
extendible nor interrupted by another independent action.s

The question that may be asked is: can the party avail himself of a remedy
at law, e.g., by appeal, certiorari, error, etec., and if unsuecessful proceed to
seek relief under the rule? There is authority to the effect that “except where
such remedies (at law) are cumulative under the governing statutes, a motion
to vacate or set aside a judgment will not be entertained when the proper
remedy of the party aggrieved is by appeal, error or certiorari...7 but the
courts have given more acquiescence to the more general proposition that it is
a “vicious practice indeed for a party first to pursue a legal remedy and later
abandon it and prosecute that in equity.® The apparent justice promoted by
this rule is to avoid multiplicity of suits because to allow the parties to avail
of remedy after another would result to an endless litigation.?

Under Philippine jurisprudence, this case of Fajardo v. Bayona, et al,
made it clear that once a party pursues a remedy at law he can no longer awvail
himself of a remedy in equity under Rule 38 of the Rules of Court. The facts
of the case are: In Civil Case No. 12845 entitled Fajardo v. Fajardo, a deci-
sion was rendered by the respondent court in favor of the defendant, and dis-
missed the plaintiff’s complaint. The plaintiff tried to perfect an appeal from
said judgment but failed to present the record on appeal within the period
fixed by the trial court, for which reason the appeal was declared abandoned.
In connection with the previous attempt of petitioner to appeal from said
judgment it should be noted that a petition for mandamuxs was filed before
the Supreme Court to compel the respondent judge to give due course to his

8 Aguino v. Aruran, 38 Phil 20 (1918): Veles v. Justice of the Peace of Sarisya, 42 Phil
587 (1921); Bes: Braca v. Tan, G.R. No. L-3083, Sept. 22, 1949.
Moztera and Eosiza v. Waest of SBeootiand Ins. Office, Ltd., 30 Phil 994 (19135).
to

ot al, §3 0.G. No. 1, 131 (1984)
v 49 C.J.8 » 81
® Mollerio v. Preosman, 211 302, 60 Atl
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On January 6, 1954, three days before the dismissal of his appeal plaintiff
filed a petition for relief under Rule 388, alleging the imposasibility of present-
ing the amended record on appeal because he was in Jolo at that time and the
record was so voluminous that the period of five days. Attached to the peti-
tion was an “affidavit of merit” supporting his counsel’s excusable negligence.

The defendant objected to the petition on three grounds, one of them being,
that the plaintiff'is barred from filing the petition for relief for the reason
that he had presented a petition with the Supreme Court to compel the judge
to give course to the appeal, which petition was denied.

In practically adopting the ruling laid down in the case of Palomares
v. Jimenez,10 the court declared:

““Tha presentation of the petition for relief under Rule 38, for the purpose of securing
an appeal should not be allowed petitioner because he alrady had the opportunity to
prosecute or compel the allowanecse of his appeal from the judgment when he instituted
the action of certiorari and mandamus against the judge who had refused to approve his
record on appeal... The remedy first pursued by the petitioner when he tried to have
his appeal admitted was a remedy at law. That which he subsegeuntly pursved whem
he sought relief because of excusable negligence was a remedy in equity... As we asald
the remedy under Rule 38 fa to be avalled of only in exceptional cases and where there
s othar remedy at law it should not be allowed to be used.”

But another potent reason why the relief should not be granted is the
fact that the affidavit of merit is defective because it states the counsel’s
excusable negligence and not an affidavit that petitioner Fajardo has a meritor-
fous cause of action. This pronouncement is an affirmation of a long line of
decisions on the matter promulgated by the Supreme Court.’!

Civil Procedure—Deprivation of a clear legal right with grave
abuse of discretion is a necessary element of a special civil action
of certiorari.

MONTOYA v. GONZALES, et al
G.R. No. 1-9413, March 26, 1956

When any tribunal, board or officer exercising judicial functions, has acted
without or in excess of its or his jurisdiction, or with grave abuse of discretion
and there is no appeal, nor plain, speedy and adequate remedy in the ordinary
course of law, a person aggrieved thereby may file a verified petition in the
proper court alleging the facts with certainty and praying that judgment be
rendered annulling or modifying the proceedings of such tribunal, board or
officer as the law requires, with costs.! The special civil action of certioram
does not interrupt the principal case unless there is a writ of injunction stop-
ping it2 and to warrant its issuance there must be a grave abuse of discretion
committed by the tribunal, board or officer taking cognizance of the procecedings

¥ The only distinction between the Palomares case and the Fajardo case is that in the
former, the remedy avalled of is mandamus, while the latter is ocertiorarl. DBut {t makes »o
difference because cwrtiorari and mandamus are both legal remediesn.

11 Coombs v. SBantos, 24 Phil 448 (1912) Phil 24 (1923); MecGrawth v. del Rosario, 49 Phil
330 (1926): Bank of P.I. v. De Coster, 47 PhIL 854 (1928): Baron v. Bampang. §0 Phil 738
(1927): Phil. Guaranty Co. v. Belanlo, 83 Phil. ¢10 (1929): Pas v. Inandan, 42 O.G. 714 (1948).
See alsc: Mehn Mayer & Co. v. Armmalot Hermancs, 7 Phil 742 (1907); Phil Eaignesriag Co.
v. Argoainio, 49 PhilL 983 (1927): Banco-Eapefio]l Filipino v. Palanca, 37 PhIL 921 (1918);
Estrella v. Zamors, 8§ Phil 418 (1908).

3 §1. Rule 67, Rules of Court

? Palomares v. Jimenes, G.R. No. L4813, Jan. 3], 19%2.
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complained of.3 As a general rule all special civil actions, including certiorari
will not be entertained where there is remedy by appeald4 However, in several
instances, court has established the propriety of granting certiorari notwith-
standing the remedy by appealls

From the foregoing theories the Supreme Court decided the case of
Montoya v. Gonzales, ¢t al. Here the records showed that a judgment for
damages in the amount of P381,000.00 was rendered against Marcelino Ignaeio
on December 29, 1958. To execute such judgment, the provincial sheriff levied
an attachment in February 1954 upon a house and lot set its sale by public
auction for April 20, 1954. Marcelino and his wife Estelita submitted a motion
to the court praying that said property be declared exempt from execution é on
the ground that it was their family home. The motion was denied, the counrt
noting that the constitution of the house had been recorded in the Register
of Deed’s Office7 only on January 19, 1954, after the promulgation of the
judgment against Marcelino. Because of this denial of the motion, the respond-
ents Marcelino and Estelita filed a petition for certiorari and ssandamus in the
Supreme Court but the latter dismissed said petition on the ground that
the petitioners, now respondents, had another adequate remedy of appeal or
suit against the sheriff. This action of the Supreme Court might have im-
pelled the petitioners herein to believe that it was a final ruling that the prop-
erty was not exempt from execution, forgetting that there was a pending ap-
peal in the Court of Appeals regarding the matter. The property was sold
at public auction—and Montoya was the highest bidder. After one year from
the sale, the sheriff issued to petitioners the final deed of sale. Consequently,
a motion for a writ of possession was filed in the trial court but the latter
denied it in view of the pendency of the appeal in the Court of Appesls in-
volving the exemption of the family home. This ruling is now the subject
matter of certiorart and mandamus.

The Supreme Court very aptly denied the petition on the ground that
there was no deprivation of a clear legal right with grave abuse of discretion,
a necessary element of a special civil action of certiorari because the question
of attachability of the property had been submitted to the Court of Appeals

® Abad Bantos v. Provisce of Tarlae, 67 Phil 48, (1838): Tan v. People, G.R. No. L-4289,
Aprﬂ”.lﬂl,!tmuldhtb.o“mtbmn.bmof discretion s meant such

and whimsgical exercise of
Inc. v. Nable, §7 Phil 340 (1938); Alafriz v. Nable, 72 Phil. 278 (1841). The abuse of dis-
mnmhmummthhnMchmunb

of or persomal
evasion of positive duty or %o a virtual refusal to mmmw«wmnm

¢ Vissyan Burety & .Im(hrpcntbn Lamon, et al, 81 O.G. No. & 2914 (1985):;
Chodio, et al. v. Zandueta, 64 Phil 812 (lm).mvth.&nJc-..dd-CCO.G.No.B.

2T08 (1948).
8 Certiorarl was granted notwithstanding remedy by appesl in order %0 avold a futare

vold and the to appeal had lndvtcaunvﬂto! was appled for
in thess cases. Alomeo v. Yatco, ¢ O.G. (Bupp. to No. 0)“(!“’).Dir-¢h:'dlndlv
Abada, 412 PRil 71 (1920): Director leands v, 504 (1923): Peries v. Con-
munn.uo (1918): Director Lands v. D-vﬂ. Phil 797 (1927); Claments

of Gutiarres 50
Lakban, §3 Phil 531 (19%29); Governmemt v. Judge, 57 Phil 500 (1532);: Ballis v. Imperial,
I! Phil 530 (1938).

Ceartiorari was also grantsd (n the following notwithstanding the remedy of appeal,
on reasoa pu wealfare and of publie policy, ia view of the maxy merchants
taterentad in the Clhiness Bookkesplag lLaw, and ss the Sarpius Property casss have

attrasted nstionwide attention making emsential to procssd with dispatch in the ocomsideration

m”‘?’cophv.MOIMMOI‘LAu." 1981; Yu Cong Eng v. Triaidad, (7 Phil
Likewise certiorari may be granted, motwithstanding the reumedy of sppeal, when the right
bm-lvunotum remedy, such cases, for instance as the right to appeal from
ordars of prellminary sttachment or pointment of recsivers. Rocha v. Cromsfleld, € Phil 338
(1908): Leung Bem 38 Phil 182 (1818).
A4 ption of family home extra} comstitated fromm execution, foroad sale or attach-

Coda.
'mmmdmmmmummmm
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and there being the collateral issue of suspension of the redemption year.
Furthermore, said the court, “at any rate if the trial judge felt reluctant to
proceed in view of the pendency of the appeal... he may not be declared
wrongfully neglected to enforce a clear legal right of the herein petitioners.”

Mariano M. Tajon

Civil Procedure—Grounds for dissolution of injunction; suffi-
ciency of petition.

PARINA v. CABANGBANG, ET AL.
G.R. No. 1-8398, March 21, 1956

An injunction is an order requiring a person to refrain from a particular
act. It may be of two kinds: (a) A preliminary injunction is one granted
at any stage of an action prior to a final judgment; (b) a final injunction
is one included in the judgment as the relief or part of the relief granted as
a result of the action.! 8ince this is a provisional remedy, parties may resort
to it ‘“for the preservation or protection of their rights or interests; and for
no other purpose, during the pendency of the principal action.” 2

One of the grounds for the dissolution of an injunction is the “insuffi-
ciency of the complaint as shown by the complaint itself or upon atffidavits
on the part of the defendants....”?# In the instant case, Parina sought to
enjoin the execution of the judgment rendered in the Casec entitled Cabangbanyg
v. Parina, ordering Parina to pay the sum of P558.31. The writ of preliminary
injunction was issued by the CFI1 ex parte and another order was issued order-
ing the sheriff to return possession of the properties levied upon.

Cabangbang sought to dissolve the injunction on the ground that Parina
had been given every opportunity to appear and that his petition for relief
was merely intended for delay. In effect, he questioned the sufficlency of
Parina’s petition. The motion to dissolve the injunction was secrved upon
Parina’s lawyer on October 15, 1954; hearing was set on October 16, 1954.
Parina's attorney objected to the consideration of the motion on the ground
that the three days period of notice for motions was not given. The injunction
was dissolved; reconsideration having been denied, a petition for certiorari
was filed by Parina to the Supreme Court. Petitioner claimed that the order
of dissolution was not based on any of the grounds mentioned in Rule 60 of the
Rules of Court.¢ Our Supreme Court disagreed with the petitioner. Speaking
through Justice Labrador, the Court said:

*“The action instituted by Parina was one for relief aguninst the decisiomn of the

e § 1.
Calo v. Roldan 42 O.G. 12, 3174, 3179 (1848).
ule 60, §

1

)

S R , 6.

¢ Dissclution of the writ of injunction may also be granted “If {t appears that the plhaintift

entitied to the injunction, bat the fssuance or continuance therecf, as the case may be,

would canse great damage to the defendant, while the plaintiff can be fully compensated for

such damages as De may suffer, and the defendant fllss a bond in an amount fixed by the
mmmwmm.pmuﬁwsmu

by reason of the continuance during the action of the acts comphined of...."

;
i
E
1
¢
:
E
5
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As regards the contention that the petitioner did not have the three days
notice of the motion to dissolve the injuntcion, the Court ruled that although
the pettiloner did not have the full three days notice be had an opportunity
to object thereto prior to the granting af the same by the Judge. Again op-
portunity was given him when he presented the motion for reconsideration.
As Le had the opportunity to be heard, he can not complain that the original
motion was set for hearing without the three days notice required by the
Rules.®

Civil Procedure—Jurisdiction; test to determine jurisdiction
when there are several causes of action arising out of the same or
different transactions.

CAMPOS RUEDA CORPORATION v. STA. CRUZ TIMBER INC.
and ALFONSO FELIX
G.R. No. L-6884, March 21, 1956

Courts of First Instance have original jurisdiction in all cases “in which
the demand exclusive of interest or the value of property in controversy amounts
to more than two thousand pesce.”! Justices of the Peace and the judges of
Municipal Courts have exclusive original jurisdiction in all civil actions “where
the value of the subject matter or the amount of the demand does not exceed
two thousand pesos, exclusive of interests and costs.”?

The question of jurisdiction, where several causes of action arising from
the same or different transactions is involved is no longer news$ In the in-
stant case, the Supreme Court settled once and for all this question. Here,
the plaintiff corporation filed in the CFI of Manila an action against the Sta.
Cruzx Timber Co. and Alfonso Felix, to recover the amounts of P1,125.00 and
£1,075.00 executed by the defendants jointly and severally. Holding that the
two notes constitute two separate causes of action, each involving less than
92,000, the CFI dismissed the case for lack of jurisdiction. Subsequently, the
plaintiff filed another action in the Municipal Court of Manila against the
same defendants for the collection of the two notes, which plaintiff consolidated
under a single cause of action. After trial on the merits, thoe Municipal Court
lkewise dismissed the action on the ground the case was outside its juris-
diction. On appeal, the CFI sustained the dismissal of the case by the Munic-
ipal Court. Hence, this appeal to the Supreme Court

Speaikdng through Justice J. B. L. Reyes, the Supreme Court ruled that
the CFI had jurisdiction because ‘...the correct and sound interpretation
of the Judiciary Act which bases the jurisdiction of both the CFI and the
Municipal Court on the amount of the demand iz that made in Soriamo v.
Owmilia:4 that where there are several claims or causes of action between
the same parties embodied in.a single complaint, the jurisdiction of the court
depends not upon the value of demand in each zingle cause of action but upon
the totality of the demand in all causes of action. In other words, the amount
of the demond means the total or aggregate amount demanded in the complaint
irrespective of whether the plural causes of action constituting the total claim,
arose out of the same or different transactions.”

De Borja v. Taa, G.R. Mo. 14130, Mxy 35, 1983,
Rep. Act No. 298 (Judiciary Act of 1948).

$83, Id
Villesefhor v. Erlanger, 19 Phil. 874 (1911); SBoriano v. Jase 47T O.G. 184 (1960); Go v.
g& GR. No. L-T620 Jume 30, 1964; Cutierren v. Ruis, 60 O.G. 2488 (1964{;, Borlano v. Omila,

1048,
21, 1964
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In adhering to the rule of the Omilia case, the Supreme Court abandoned
the rule in Go v. Go,f which held that a distinction should be drawn between
a claim composed of several accounts arising from different transactions and
another which is composed of several accounts arising from the same trans-
action. In the first instance, the amount of each account furnishes the test

of jurisdiction, while in the second, the jurisdiction is determined by the total
amount claimed.®

Criminal Procedure—Intervention of offended party in a crim-
inal case; when precluded.

OTILIO GOROSPE ET AL. v. HON. MAGNO GATMAITAN ET AL.
G.R. No. L-9609, March 9, 1958

One of the righta granted to an injured party is the right to take part
in the prosecution of the offense.! Section 15 of the Rules of Court guarantees
this right.2 Thus, the offended party may as of right intervene in the pro-
secution of a criminal action, but then only when, from the nature of the of-

fense, he is entitled to indemnity and he has not, expressly reserved or waived
his action.?

In the instant case, the question was whether the offended parties may
intervene in the prosecution of the criminal action notwithstanding the fact
that they had earlier instituted a civil action against the same defendants.
The facts show that petitioners filed an action against Samu and the General
Indemnity Co., to annul certain contracts and to recover damages. Upon the
instance of the petitioners, the City Fiscal of Manila filed against the same
respondents an action for estafa. When the attorneys for the petitioners entered
their appearance in the criminal case, the respondents objected and sought to
prevent such intervention on the ground that having already instituted a
civil action, the offended partics ceased to have a right or authority to inter-
vene in the criminal case. The trial Court ruled for the respondents., hence
petitioners filed a petition for certiorari.

The Supreme Court agreed with the trial court and quoted with approval
the rulings in People v. Maceda,é People v. Velez,b and People v. Capistrano.®
The resson of the law in not permitting the offended party to intervenc the
prosecution of a criminal case, if he has waived his right to institute a civil
action arising from the criminal act, or has reserved the right to institute

One wholmsome effect of this ruling is that {t would forwstall any attempt at circumvention
of the jurisdiction of inferior courts by joining different scocounts in one action even If they
arise out of different tranaactions simply becanse of the desire to place them within the
jurisdiction of a higher court. This would amount to a deprivation of the juriediction by judicial
roling...”

Chief Justice Ricardo Params concurred In this opinjon,

3 Goniales v. Judge of Court of First Instance of Bulacan, 63 Phil 848 (1938). The two
othear rights of the offended party are: to exset civil BabiBEty arising therefrom and to appeal
from such order of the court as affects the right to restitotion, reparstion, and indemnization,
but not with respect to the criminal actiom.

3 ~“Intervention of the offended Darty in criminal action—Unless the offended party has waived
m.dﬂl-dbuoruvr—bmmghtmlmtmllmthmlmafun

criminal case, and suhbject to the provision Bection 4 berecf!, he may intervene, personally
or by sttorpey in the p the offemse.”

* People v. 73 FPhil. €70,

4 T0id.

S 77 Phil 1028 (1947).
® G.R. No. L4448
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a separate action or, a fortiori, already instituted the said civil action. is that
he has no special interest in the prosecution of the criminal action.? Since the
offended party has already filed a civil action arising from the criminal act,
he has no right to intervene in the prosecution of the case®# The Court con-
cluded that this ruling is strengthemned by article 33 of the New Civil Code
which provides that, “In all cases of defamation, fraud, and physical injuries,
a civil action for damages entirely separate and distinet from the criminal
may be action brought by the injured party,” and that such action may be
proved independently of the criminal and for its determination preponderance
of evidence would suffice.

rdCrlmlnal Procedure—Amendment of information; double jeo-
paray.

PEOPLE v. OPEMIA, ET AL.
G.R. No. L-7987, March 26, 1958

Amendment is allowed before the defendant pleads, even without leave of
court, whether it be of form or substance.l After plea or during the trial,
however, amendment may only be allowed by the court as to matters of form if
such amendment would not prejudice the rights of the defendant.? There can be
no amendment as to substance becaase any such change would adversely affect
the rights of the accused. After trial or after judgment, no amendment is
allowed cxcept for purely clerical errors3 not afecting the rights of the
accused.

In Peopls v. Opemia, an information was filed charging theft of large
cattle alleged to have been committed on or about June 18, 1952. During the
trial, date of the crime was declared to be sometime in July, 1947 where-
jected on the ground that the rights of the accused would be prejudiced. The
trial court sustained the objection and dismissed the case.

The lower court with good reasons considered the amendment as referring
to substance and not merely to form. But even supposing it to be the contrary,
its allowance, after the defendants had pleaded was discretionary with the court
and would be proper only if it would not prejudice their rightsé¢ The court
made good use of its discretion in disallowing the amendments because it would
really be unfair to the defendants.t

The dismissal of the case by the lower court on the ground of varlance
between the allegation and proof amounted to an acquittal and the defendants
could not be tried again without defendants being put twice in jeopardy of
punishment for the same offense$

T Inid.
® Poopls v. Olavides, 43 O.G. 5334 (1M3).
3 Peopls v. Gabitanan, 43 O.G. 3207 (1947).
S United States v. Alabet. 38 PAIl €78 (1918); Castro et al. v. Osasta, & Fhil 535 (1938).
® United Btates v. Vaysom, 27 Phil 447 (18914).
cu-a,a.u-v.msma(unnu.u. v. Aress, 11 Phil 538 (1908).
S United States v. Dicheo, 27 Phil. €23 (1914). Whaere the cxact date exumot be fizad, or
M&MMhmmwhmmnpu&thm
tn the iaformation that the crime waa committed om or adout a date named. Umder such an
aBagation it is not required to prove the precise dats baot ary date whish is not 0 remots
as %© surprise and prajudice the defendant.
A4 . No. L-€518, Mareh 10, 1984: Pecple v. Bangaleo, G.R. No. L-8410,
baya, G.BR. No. L4911, Mxy 14, 194
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Special Proceedings—Settlement of the estate of a deceased per-
son,; residuary funt_la.

SIDECO, ET AL. v. TEODORO
G.R. No. L-6704 March 26, 1956

As a general rule, all of the property of a decedent of whatever character is
liable for the payment of his debts. But as to the order in which a decedent’s
property is liable, it is a well-settled principle that in the administration of
debts and legacies which must first be exhausted before the real estate can be
made liable.! In keeping with this principle, our Rules of Court provides
that the personal estate of the deceased shall be first chargeable with the
payment of debts and expenses.?

The applicability of the above mentioned rule is contested by the defendant
in this case on the ground that said rule refers to personal and real properties
and not to the properties of the deceased which are in the hands of the admin-
istrator nor to the properties of the estate which are already in the hands of the
heiressa.

In this case the Supreme Court in 1951 rendered a decision ordering
the Testate Estate of Margarita David to pay the claim of the Testate es-
tate of Crispulo Sideco. The other heiress, Sison, delivered her share of the
debt but the defendant Teodoro refused contending that the estate has real
property which could be sold to pay the Sideco claim. The administrator
of Sideco brought an action to compel Teodoro to deliver her share. In a
motion to sell real property to satisfy the amount the court stated that residuary
funds in the hands of the heiress can be used to satisfy he claim. From this
order the defendant appealed.

Contrary to the contention of Teodoro, the residuary funds in the hands
of the heiress are funds of the estate and court has jurisdiction to compel de-
livery to the administrator of the Sideco estate the necessary portion for the
payment of the claim.?

It is a rule that in the ordinary course of an intestate proceeding the pro-
bate court should not authorize the delivery of the properties until after pay-
ment has been made of the recognized debts of the deceased and the expenses
of administration.4 If there has been such delivery as when the court thinks
that there are no more debts 5 a remedy is provided under Section 6, Rule 89,

Rules of Court.®
Lilia R. Bautista

Special Proceedings—Validity of investments by the guardian of
the property of the ward; implied judicial authority.
P

IN RE: GUARDIANSBHIP OF BRAULIO MARCELINO
PHILIPPINE TRUST COMPANY v. MARCELA BALLESTEROS
G.R. No. L-8261, April 20, 1958

Butherland v. Harrisom, 88 IIL 363.
;}:.ﬂ:lah 2.&1;)-.0{(:0011.

v. Rcsa, 8 Phil. 70 (1907); lopes v. Enriques, 16 Phil 338 (1910 H v.
24 Phil 240 (1913). ¢ ): Favie
Cu Unfleng v. Tisoqui, 64 Phil 5&8 (1837). ’
§1, Rule 91, Bules of Court
"thudﬂh.-.).uz-.orbdnhavocnundlawpc-lonofporuamoftbo-hhbo-
fontbcdobhmdumhnb«nuuhdudp.ld.udh-nbocmoﬁabhlomtdbuufor
thpummtdmchdtbhundum.tbomﬂbaﬂn:}urbdkﬁoaofun-hhw.byordcr
for that purpose, after hearing, settle the amount of their several Nabilities, and order how much
u;.l in what manner each persom shall contribute, and may issue «xecution i{f circumstances re-
quire.”



768 PHILIPPINE LAW JOURNAL [VoL. 31

The general rule is that unless otherwise expressly provided bf statute, a
guardian maf make investments of his ward’s funds without an order of court.!?
Under our law,2 the authority of the court is necessary for a guardian3 to be
able to invest validly the proceeds of the estate of the ward. Thus, section § of
Rule 96 provides: ‘““The court may authorize a:&anqmre the guardian to invest
the proceeds of sales or encumbrances, and sther of his ward’s money in
his hands, in real estate or otherwise, as shall be for the best interest of all
concerned, and may make such other orders for the management, investment,
and disposition of the estate and effects, as circumstances may require.” In
the instant case, the Court laid down the ruling that granting that such judicial
authority is necessary to enable the guardian herein to invest the ward’s prop-
erty, such authority need not always be expreas; it may be impliedly given.

The petitioner Philippine Trust Co. was appointed guardian of the prop-
erty of tbe incompetent Braulio Marcelino; the latter’s wife (the respondent)
was appointed guardian of his person. The petiticner kept custody of the
pension that accrued in favor .of the ward. The accounting of 1947 showed
a deduction of P5,841.46 representing the pre-war loans extended by the appel-
lant. They were paid during the Japanese occupation, but which payment was
subsequently invalidated. It is worth noting that in a previous accounting made
by the appellant, the court did not disapprove the items submitted including
the loans in question.

The lower court, relying on Sections 1 and 2 of Rule 96 ¢ of the Rules of
Court, held that the deduction made was not binding on the ward because of

failure of the appellant to secure a prior judicial authority to make such invest-
ments.

In reversing the ruling of the lower court, the Supreme Court ruled that
the proper law applicable was Section 5 of Rule 96, because Sections 1 and 2
apply anly to sale or encumbrance of the property of the ward or investments
of the proceeds thereof;s that while Section 5 requires prior judicial authority in
order that a guardian may invest the ward’s money, it does not provide that
sald authority must always be express. The approval by the lower court aof the
accounting made before the war had the effect of impliedly validating appellant’s
accounts and will therefore bind the ward.

The Court through Chief Justice Paras declared: “The rule seeks princi-
pally to protect the funds of the ward against imprudent or unsafe investments

and the thereos.
'mﬁ“‘m"pm-ubphdnm reference to ARy persoa other than
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by the guardian; and it is not intimated herein that the loans made by he appel-
lant were of that kind.”

It should be noted that under the facts of the case, previous judicial au-
thority is not indispensable. Act No. 3854 dealing with the guardianship of
incompetent veterans, does not expressly profide for a previous judicial author-
ity. It was only since June 18, 1949, when Republic Act No. 390 which repealed
Act No. 3854 was passed that judicial authority has been required.s

Pilipina A. Arenas

. Evidence—Defense of alibi cannot frevatl over the positive iden-
tification of the offender by the offended party.

PEOPLE v. COLLADO, ET AL.
G.R. No. L-8433, March 23, 1956

In common parlance the defense of alibi simply means the absence of the
accused at the scene of the crime at the time of its commission and therefore
it would follow that the accused could not have been the perpetrator of the
crime. This is the weakest defense that can be resorted to,! the easiest to con-
coct? and requires positive, clear and satisfactory evidence to substantiate it.3
Weak as it is, however, it is not entirely useless for in the face of an air-tight
alibi testified to by witneases whose credibility is so apparent and positive, that
doubt may be engendered to an extent favorable to the accused.4

The principal defense in this case of People v. Collado, et al. is alibi. It
is established by the records of the case that Lim Ha, his wife, Guillerma Mar-
zan and their 13-year old daughter were living in their store in Quirino, Maria
Aurcra, Queson. On September 16, 1953, after the store had already closed for
the night, a band of four armed men, one of them masked, knocked at the door
of the complaintant, on the pretext of buying cigarettes. After gaining en-
trance, by the use of force and intimidation, they took money and goods amount-
ing to P343.43 and also raped Guillerma and her dauihter, and inflicted physi-
cal injuries upon Lim Ha. The commission of the crime was not disputed but
the controversy lies principally on the sufficiency of identification of the accused
made by the complainants. The accused alleged that on the hour in question
when the crime was committed, he was at his house four kilometers away, enter-
taining his guests with a dinner. His allegations were corroborated by his
comadre who is a teacher.

The offended party Guillerma testified that although the accused Collado
had his face partly covered with a handkerchief, she was able to recognize
him because handkerchief fell when she scratched it off as she pushed his head
while trying to prevent him from kissing her.

Under the foregoing facts, the court considered defendant’s alibi as *“in-
conclusive and cannot prevail over Guillerma’s postive testimony which the
trial court found so clear, natural, and convineing.” The court also noted the
that Guillerma could not have been mistaken about the identity of the accused

¢ It provides: “Every goardian shall invest the funds of his ward’s estate In such securities
or property as authorized under the laws of the Philippines but only upon prior order of the
coart exoept when {nvestment is In certain obligations of the governments of the Philippines or »f
the United Statss.”

! ITI Momaw, CoumuxTs O THE RULES oF Couxr 15 (1980).

% People v. De Asis, 61 Phil 884 (1934): see: People v. Lingad, 81 O.G. 6191 (19885).

3 People v. Limbo, 49 PhilL 94 (1928): People v. PiH, B1 PhilL 0965 (1928).

4 People v. de s 8antos, G.R. No. L-4880, Mxy 18, 1963,
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because there was liiht and she knew the accused well for he frequented her
store and they even addressed each other as “compadres”. This ruling is
to be expected from the facts of the case taking into account the numerous
casecs decided on the point®

' Mariano M. Tajon

Evidence-—Admission by silence; rule when a person is under ar-
rest or in custody.

PEOPLE v. TIA FONG aliacs AH SAM
G.R. No. 1L-7615, March 14, 1956

Qui tacet consentire videtur (silence means consent) is a well-recognized
rule of evidence.! Thus the Supreme Court once ruled that if a man remains
silent when he ought to speak, he will be debarred from speaking later2 A
number of principles had been pronounced by the Supreme Court as regards ad-
mission by silence. In a case, it was held that if a defendant remains silent
during an official investigation by a Fiscal such silence is no evidence of his
guilt as said official investigation was no occazion for denying the imputation
then being made against him. However, in United States v. Bay ¢ the Court ruled
differently. Here, the defendant was accused before the councilman of a barrio
with having criminally assaunlted the offended party. The defendant kept
silent as the latter explained the assault, neither admitting or denying the
imputation. At the trial, he alleged that the imputation was false, but the Court
held that if {t were s0, he would have instanly and indignanly denied the
mputaton when made before the councilman.

In the instant case, the Court ruled that in considerng whether silence is
an sdmission of guilt while a person is in custody or under arrest, all circum-
stances must be taken into account. The defendant Tia Fong and three others
were sccused of the murder of one Lisn Kao, the son of Wong Kiat. It ap-
peared that the defendant and the father of the deceased were partners in =&
business, but the defendant separated from Wong Kiat and formed his own
business. On February 20, 18561, the day before Lian Kao was found dead,
the defendant had a conversation with one Hermogenes Tago and the former
complained to the latter that he was losing in business because the father
of the deceased would not sell him bread. The defendant said that *“it is
better that Wong Kiat and Lian Kao be whipped.”

The evidence mainly relied upon for conviction of the accused was hia silent
participation in the reenactment of the crime by his throe co-accused. With
the aid of the written confessions of these three, two Philippine Constabulary of-
ficers (who acted as investigators) directed the accused to reenact the crime
and photographs of the reenactment were taken. In all the most important in-

S Peopls v. Asla, swpre; Peopls v. Medins, 71 PhilL 383 (1940): Peopls v. Niem, 78 Phil
648 (1948); People v. Dy Too, 47 O.G. 5633 (1961); People v. Falado, G.R. No. L-1604, June

(1961): Puople v. Lidria, G.R. No. 18585, July 16, 1984: People v. Jistiado, G R. No L-8478,
April 29, 1964; Pecple v. Faber, G.R. No. L8722, March 12, 1984; Peopls v. Mamadra, G.R. No.
14580, August 20, 1983; Pmi- v. Unay, G.R. No. L-$800, June 23, 1985. People v. Macion,
G.R. No. 1-7T027, August 30, 1968: People v. Bensal, G.R. No. L-22¢5, October 31, 1988: People
v. Tulale, G.R. No. L-TI38, May 18, 1368; People v. Custodio, G.R. No. L-T442, October 24, 1988;
People v. Casbat, et al, G.R. No. L-7T383, June 28, 196§.

1 Rale 123 provides: “Admimion by silence—Any sct or declaration made in the presencs or
within the obssrvation of a party who does or says nothing when the act or u_m
as naturally to eall for action or comment {f not true, msy be givem In «videnoce agaioat him.

® Gabrial v. Basua, 54 Phil 314 (1831).

S United BStatas v. De Ja Crusx, 12 Phil 7 (1908).

¢ 2T Puil. €98 (1814).
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cidents and details of the crime, the accused took part, although silently and
on one occasion he corrected the position of his co-accused as they were reenact-
ing their respective parts.

The trial judge held that the guilt of the accused Tia Fong was proved by
his participation in the reenactment of the crime. On appeal, the defense
claimed that it was error for the trial Court to consider said participation as
an evidence against him because all that the appellant did was to remain silent
and do what he was told and directed to do. The accused claimed that he fol-
lowed the directions of the investigators during the reenactment because he had
already been maltreated.

In affirming the conviction, the Supreme Court, after quoting extensively
from American authorities® and citing the provisions in the Rules of Court,
held that the better rule is to consider the circumstances in each case and decide
the admissibility of the silence accordingly.? The Court said:

*Jt is to be noted that the implication of guilt {n the case at bar is not derived from
mere silence: it is derived from appellant’s silent acquiescence in participating in the reenact-
ment of the crime. More than mere silence, appellant committed positive acts without
protest or denial when he was free to refuse. Had he not actually participated in the
commlission of the offense for which he was charged, he would have protested being made
to take part i{n the reensctment thereof, he would have informed the public officials at
the time of the reenactment or immediately prior thereto, that he did not actually take
part in commission of the offense. The trial court committed no error in taking into ame-
count appellant's participation In the reenactment as voluntary and i{n considaring it as
evidence against him.”

Amelia R. Custodio

5 g 1259 (d) Silence under arrest. Some of the courts have held that one fs under arrest
and In custody of an officer, when be is silent under accusation prevents his silence or the state-
ments themnselves from being admisaible agalnst him on the ground that under the circumstances
be is not called upon to speak. Other courts have held thst this circumstance alone does not
render the evidence inadmissible, and that an accusation of crime calls for reply even from a
person under arrest or in the custody of an officer. where the circumstanoes surrounding him
indicate that he is free to answer {f he chooses to do 80.” (16 CJ. 633). Bee also 20 Am. Jur. 488.

¢ Rule 111, §1 (c) *Rights of the defendant at the trial... His neglect or refussl to be a
witness shall not in any manner prejudice or be used sguinst....”

* Rules 123, § 79 provides: *““Witness bound to snswer. KExceptions—A witness must answer
quuﬁompcruncntlotbomtwt-thtuo.tbmbhhammuundtouuh&hncldm
against him but, unless otherwiss provided by law, he need pot give an answer which will have
a tendency to subject bim to punishment for an offense....”

8 “Certain situations in particular may furnish a positive for siler.ce without regard to the
truth or fakity of the statement whether the fact that the party is at the ime under arrest
creates a situation has been the subject of opposing opinions. A few courts (for the most part
in acoeptance of an early Massachusaets precedent) by a rule of thumb exclhide the atatement
invariably but the better rule is to allow some flexibility according to the circumstances...” IV
Wiodons ox Evipaxcz 80-81 (1940).




