
RECENT DECISIONS

Civil Law-Rights may be waived but the waiver must not be
prejudicial to a third person with a right recognized by law.

ISABEL PADILLA v. LUCIANO DIZON
G.R. No. L-8026, April 20, 1956

Waiver is defined as the relinquishment of a known right with both knowl-
edge of Its existence and an intention to relinquish it. The right, benefit or
advantage must exist at the time of waiver; there must be actual or consruc-
tive knowledge of such existence; and there must be an intention to relinquish
it. Voluntary choice is the essence of waiver.'

The rational foundation why a person can renounce 2 what has been estab-
lished in his favor or for his benefit is because he prejudices nobody thereby;
If he suffers some loss, he alone is to blame.% But the waiver must not be
contrary to law, public order, public policy, morals, or gvAI custom, or pre-
judicial to a third person with a right recognized by law.4

In Isabel Padilla vs. Dizon,5 the plaintiff was not permitted to renounce
her right because it was prejudicial to the defendant with a right recognized
by law. Padilla, represented by her guardian, bought from defendant a parcel
of land containing an area of 233.90 sq. In. for P18,000.00. Upon a resurvey,
it was found to contain only 182 sq. m- Hence plaintiff brought this action,
first to have the defendant return the purchase price upon a judicial declara-
tion of the sale as void, or to order defendant to refund to plaintiff the sum
of P4,000.00, as the proportionate reduction of the purchase price. The lower
court rendered an alternative judgment for the plaintiff. Plaintiff asked for
the second alternative but the defendant filed a motion to comply with the
first alternative. The defendant was sustained. Later plaintiff filed a -nanifes-
tation of waiver of her rights In the decision rendered in her favor by the trial
court and asking that the status quo of the parties before the filing of the
case be maintained. The plaintiff contends that only she as plaintiff acquired
a right under the decision.

The Supreme Court in rendering the position of the appellant as untenable
gave three reasons. Firstly, when acting upon the complaint which asked
for two alternative remedies, the trial court rendered judgment giving the
defendant the choice of complying with one of those remedies and he chose
to comply with the first, he certainly acquired a right recognized by law,
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and he would be prejudiced by a subsequent waiver on the part of the plaintiff
of her right acquired under the decision.

Secondly, the complaint may be regarded as an offer by her thru the
court, to the defendant for him either to return the P18,000.00 and get back
the land or refund P4,000.00. This offer was approved by the court. When
the defendant expressed to the court his willingness to comply with the first
alternative, he may be considered to have formally accepted the offer of the
plaintiff. Acceptance of an offer gives the offeree a right to compel the of-
feror to comply with the ofer.

Thirdly, when the trial court granted the prayer of the complaint to rescind
the sale and when that decision became final, the deed of sale was declared
rescinded and there was nothing that the plaintiff could do about it. Where
the judgment is in the alternative, granting defendant an option to do a
specified act or suffer judgment for a designated sum, his election eliminates
the alternative, and is binding on both parties.G

Civil Law-Lease

PHILIPPINE AIRLINES, INC. v. LEOPOLDO PRIETO, ET AL
G.R. No. L-6860, April 18, 1956

The National Airports Corporation and Prieto entered into a concession
contract,l whereby the latter was granted the exclusive right to establish,
operate, conduct and maintain a Snack Bar within the International Airport
for a period of two years from March 15, 1949. Alleging that Prieto was
delinquent In the payment of the rentals, the lessor instituted this action on
October 27, 1949, for the recovery of said rentals. Prieto answered by alleging
a breach of contract *on the part of the lessor 2 by alowing the establishment
in a building of petitioner to which the International Airport was leased, f a
store engaged in the same business, and hence, prayed for damages against the
lessor. Thereafter, the lessor filed a third party compaint $ against the peti-
tioner and to pay such amount as the lessor be sentenced to indemnify the lessee.

The only issue for determination is whether the lessor is entitled to reim-
bursement from the PAL. The latter maintains the negative upon two grounds,
namely: that the lessor had consented to the establishment and operation of
said cooperative store; and that the same was organised and maintained by.
and belongs to, the PAL Cooperative Association, not the PAL, which in mp.-
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rate and independent from said association. The Supreme Court in affirming
the decision of the trial court held:

-It is not disputed that the Ir is guiltr of beach of Its contract with Pr
that Prieto had. by reon of the oaeration of the cooperative store. sustalaed dmasli...

T2w lesor'ms aed co eet to the creation and operation of the cooperav sto
hadot been proved Apart from being eoclumive upon us. this findine of the Court
of Appeala. appears to be fully support by th reord.

With respect to the peruoes1ity of the PAL Cooperative Amociatioa. which is nmU
to be Independent of that of the PAL. suffice it to way that thn PAL in mot sued. and
has not been entenoed. for the acts of aid amsociation. Pklntif action and the dea-
saone against the PAL are base upon Its own acts for which the PAL cannot disdaslm
rmponality. namel: for having exprmbs aut'--k.I- d ever abettsd. b giving the
apeve aad the faCifitise n100127 tber0eor--tb orgmIutioU and operation, within Its
pronlmem in tb Internatioma Airport. of aid ooperative store, in vioistion of the rubes
and reulatione... which are binding on the PAZ--

Civil Law-Nuisance

HALILI, ET AL., v. ARSENIO LACSON
G.R. No. L-8892, April 11, 1956

One of the most serious hindrance to the enjoyment of life and property
is a nuisance,' whether public or private. Provisions for its treatment, both
judicial and extra-judicial, are therefore indispensable in a well rounded Civil
Code.s

What is a public nuisance? A public nuisance, defined by our new Civil
Codes as to the scope of its injurious effect, affects a community or neighbor-
hood or any considerable number of persons, although the extent of the annoy-
ance, danger or damage upon the individuals may be unequal. In Common Law,
a public nuisance is a condition of things which is prejudicial to the health,
comfort, safety, property, sense of decency, or morals of the citizens at large,
resulting either from an act not warranted by law, or from neglect of a duty
imposed by law.'

The case at bar, illustrates a public nuisance. Petitioner Alfredo HaliU,
Thomas Jacob and forty one other persons occupied the premises by building
inside the Palomar Compound without the knowledge, authority or consent of
the City of Manila, although later two of them succeeded in securing from
the City Mayor a sort of written permission wherein they agreed to occupy
the premises under certain specified conditions. This was allowed by the City
of Manila simply upon tolerance in view of the fact that they lost their homes
and their properties as a result of the liberation of said city, and one of the
conditions upon which their occupancy was allowed is that they will remove
the structures they had erected and vacate the premises within such time
as may be specified in a notice to be issued by the city engineer.

Wie term nuwanee is daned by Artfde V4 of tbe now Civi Cbde on:
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On May 5, 1952, in line with the policy to restore the lawful use by the
public of streets, parks, plazas esteros and other public lands, respondents or-
dered the removal of said houses on the ground that they constitute a public
nuisance. A petition for certiorari was filed with the Court of First Instance
of Manila in order to enjoin respondents from carrying out their order of
demolition of the houses. The trial court dismissed the petition, hence this
appeal. The Supreme Court in sustaining the dismissal of the petition, said
that the structures constitute an obstruction to the use by the public of the
parks, plazas, streets, and sidewalks that are affected by hem, hence, said
houses constitute a public nuisance which can be ordered demolished by the
city authorities pursuant to Section 1122 of the Revised Ordinance of the City
of Manila. 5

Civil Law-Interpretation of contract; obligation of the vendor
in the transfer of homestead rights.

LEONISA BACALTOS, ET AL. v. FRANCISCO ESTEBAN, JR., ET AL.
G.R. No. L-9121, April 11, 1956.

An applicant for a homestead patent, with the previous approval of the
Secretary of Agriculture and Natural Resources may transfer his rights to the
land and improvements I to any person legally qualified to apply for a home-
stead. Every transfer made without the previous approval of the said secretary
shall be null and void and shall result in the cancellation of the entry and the
refusal of the patent.

Under a contract of sale covering said rights to the land and improvements,
which does not specify the party who should secure such approval, several ques-
tions may arise. Who is in duty bound to secure the approval? Is it the
vendor or the vendee? If such approval be not secured, is the vendee justified
in asking for the rescission of the sale? The case under review resolved the
foregoing questions.

It appears that Abejay, Ambuyon and Partosa, original applicants of home-
stead on three lots, transferred their rights and improvements on said lots
to Dionisio Bonilla, who subsequently filed his own application over said lots.
Bonilla then sold hix rights and improvements on the same lots to Francisco
Esteban Jr., and the latter in turn transferred the same rights to Loonisa
Bacaltos. The latter sale was made mbject to the approval of th tramsfer
of rights from Abejay, Ambuyon and Partosa by the Secrvtary of Agricult re
and Natural Resources or his duly authorized representative.$ This approval

* Bitcbon. rt &L vs. Aqulno, G.IL No. L48191. FebrUar 2&, iM
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was never secured so the vendee instituted the present action to rescind the
sale. The vendor contended that it was not his duty to secure the approval
and even if it were his duty to do so he had done all he could under the
circumstances by submitting to the Bureau of Lands all the papers necessary
for the granting of the requisite approval.

As a general rule, the contract itself Is the best evidence -of its terms
and of the Intention of the parties, whenever a contract is entered into in
writing.4 A difficulty arises when the terms of the contract are obscure or
ambiguous. The Interpretation of obscure words or stipulations In a contract
shall not favor the party who caused the obscurity.5 This is just because the
party who causes the obscurity generally acts with ulterior motives.6 The nature
of the condition embodied in the contract in the case at bar is ambiguous be-
cause it failed to state precisely the party who should secure the approval
This ambiguity, notwithstanding, the Supreme Court, through Justice Felix
Bautista Angelo, said that it is the duty of the vendor to secure the approval
because it Is he who should give to the vendee a clear title to the property
he is conveying.

The Court reasoned out that under the law the Improvements on certain
lots applied for as homestead cannot be transferred, on 13ain of nullity, with-
out the approval of the Secretary of Agriculture and Natural Resources, and
because of that requirement it was his concern that that approval be obtained
within a reasonable time and as in the instant case more than one year had
elapsed since the execution of the contract, the vendor has had more than
enough time to secure such approval and his failure to do so justifies the
rescission of the of the contract by the vendee.

Civil Law-Assignment of option to purhcase; effect of absence
of not ice to obligor of assigned credit.

PILAR BAUTISTA ET AL vs. THE COURT OF APPEALS ET AL
G.R. Nos. 1,-569 and 6576, April 18, 1956

On November 23, 1944, Mrs. Nelly Lovina, a registered owner of a fish-
pond, executed a deed granting Mariano Flores an option to purchase the fish-
pond. The option provided that the optionee shall exercise the option to pur-
chase within the period of eighteen months after six months subsequent to the
cessation of hostilities between Japan and the United States of America, that
the term cessation of hostilities is understood to be the signing of the Treaty
of Peace by both countries.

On January 6, 1945, Flores sold and assigned to Pilar Bautista his rights
under the option. No notice of this assignment was served upon the grantor
of the option,1 prior to Its recording in 194. In the meantime on December
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28, 1945, Flores assigned again the option to purchase to the Manila Surety
and Fidelity Co., Inc. represented by its president, Primitivo Lovina, the hus-
band of the grantor, stipulating that his option to purchase shall be within
two years from September 2, 1945, the official cessation of hostilities between
Japan and the United States, thereby agreeing to a definite limitation of the
period of the original option granted to Flores.

On February 25, 1946, Bautista recorded the assignment unaware of what
Flores had stipulated with the Manila Surety. On April 12, 1947, Bautista
without notice to Lovina, leased the fishpond to Wenceslao Pascual for two
years. On the assumption that the option of Flores had expired on September
2, 1947, without being exercised, Lovina attempted to resume possession of
the property. Hence Pascual filed a complaint against Bautista to rescind the
lease and for damages. Bautista filed a cross-claim against the Lovinas. The
Court of Appeals held that the option expired on September 2, 1947 and awarded
damages In favor of Pascual against Bautista only. Hence these petitions for
review filed by Bautista and PascuaL

The basic Issue in the case is whether the agreement of December 28, 1945,
whereby Flores stipulated that his option would expire on September 2, 1947,
is an effective defense against Bautista, the assignee. Bautista maintains that
the deed cannot modify the terms of the deed of November 23, 1944, for Mrs.
Lovina was not a party to it and the same was signed by Mr. Lovin& in his
capacity as president of the Surety company. In this connection, the Supreme
Court, in sustaining the Court of Appeals, said that the object of the contract
between Mrs. Lovina and Flores is presumed to form part of the conjugal
partnership' of the Lovinas, hence the consent of Mr. Lovins was necessary
to give full effect to said agreement Although Mr. Lovina signed as pres-
ident, he thereby implicitly sanctioned, In his individual capacity the contract
executed by his wife.

It is next urged that the deed of December 28, 1945 cannot prejudice
her rights because her assignment is prior and she was not a party to said
deed. The Supreme Court held againzt the foregoing argument becanae-nalther
Mr. Lovina nor Mrs. Lovina on December 28, 1945, knew that Flores had'n
January 6, 1945 conveyed his option to Bautista. The Court observed th
there was not even a constructive notice of the assignment inasmuch as=
deed covering the same was filed sixty days after the execution of the assign-

ment in favor of the Manila Surety Co. Being a mere successor to the rights
of Flores, Bautista could not have derived from him more rights than those
he had against the Lovinas as of the date of the registration of the assign-
ment.

It is a general rule in assignments that the obligor of the assigned credit
may interpose against the assignee any and all defenses that could be validly
interposed against the assignor up to the date the obligor is notified or acquires
reliable knowledge of the ansignment. The debtor or party liable on contracts
like the one in question is not affected by the assignment until he has notice
thereof, and consequently he may set up against the claim of the assignee
any defense acquired before notice that would avail him against the assignor,
or any compromise or release of the assigned claim by the latter before notice,
will be valid against the assignee and discharge the debtor. s

mTe pro rty vubioet of th. option was purhae by Mrs. Loflas dorins the marriage.
whersforv. the assent of the hsuband to the died whereby the expiratJon of the option was
exptlelt set on September 2. 1947 Inmild vand blidfnz upon the spouse.

8 Cf. Bison v'. Yap Tico. 37 PhIL 54. 5388 (1911).
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The same rule obtains in Anglo-American Law.4 The Restatement on

Contracts of the American Law Institute& states the rule that an assignee's

right against the obligor is subject to al limitations of the obligee's right, to

all absolute and temporary defenses thereto, and to all set-offs and counter-

claims of the obligor which would have been available against the obllave

had there been no assignment, provided that such defenses and set-otis are

based on facts existing at the time of the assignment or are based on facts

arising thereafter prior to knowledge of the assignment by the obligor.

Inasmuch as Bautista's right of possession was co-extensive with that of
her assignor, whose right expired on September 2, 1947, Bautista could no longer

lease the property after this date to Pascual, hence she is liable to PascuaL

Luis J. Fe, Jr.

Civil Law-Purchase and sale; rights of a purchaser in execu-
tion sale.

BELLEZA v. ZANDAGA, ET AL
G. IL No. L-8080, March 26, 1966

52 O.G. No. 5, 2542

It is settled that upon receipt of the definitive deed in an execution sale,
legal title over the property sold is perfect&z If the land bought at an exu-
tion sale is not redeemed within the period allowed for that purpose, its ow-
ship becomes consolidated In the purchaser and the latter as absolute owner
is entitled to its possession and to receive the rents and fruits thereof.

In an instant came the plaintiff purchased a piece of land at an execu-
tion sale and a deed of definitive sale having been Issued to him, the sheriff
placed him in possession of a piece of land pointed out by the defendant Zandaga
but which In fact proved to be different It turned out that Zandaga was in
possession of the land mentioned in the deed claiming it as "successor in in-
terest of judgment labor.

From the facts stated such claim by the defendant could not exclude the
plaintiff from possession of the land unless it was adjudged that this alleged
sucieor had a better right to the property than the purchaser. In the ab-
mence of further evidence of such better right, dismissal of the action based
on defendant's claim was premature adjudication of such better right. There was
need for further bearing.

Although the Rules of Courts gives the purchaser of real property in
execution sale if he falls to recover possession thereof reourse against the judg-
ment creditor, it does not bar him from his right to recover possession when
that right has not yet been denied by the courta.

*4 Am. Jur. 501 (1932).
"VoL L Se. 197. dL

as Cj.jL 54.
F VWQ v. Pkifppne NatimcA Bak. 4 Pkf 4. 4 (1929).
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Civil Law--Succession; right of illegitimate children to inherit.

MORALES v. YANES
G.R. No. L-9315, March 24, 1956

52 O.G. No. 4, 1945

The new right recognized by the New Civil Code In favor of illegitimate
children of the deceased cannot be asserted to the impairment of vested rights.1

Plaintiff's action in this case is based on the provisions of the new Civil
Codes giving illegitimate children the right to succeed where decedent leaves no
ascendants nor descendants. There is no doubt that the land which Is the sub-
ject matter of the action belonged to Eugenlano Sarenas who died intestate
in 1937 leaving no ascendants nor descendants and that defendant Yanes and
his sister as surviving nephews took possession of said lands. Defendant on
the other hand claim the right to inherit under the old Civil Codes since dece-
dent died before the effectivity of the new Civil Code. The trial court decided
in favor of the defendant hence this appeal.

Appellant contend that the plaintiff cannot acquire vested right without
first commencing proceedings to settle Eugeniano's estate. It has been held
before, however, that the right of heirs to the property of the deceased is
vested from the moment of death.4

Of course judicial confirmation is still needed but before such judicial
declaration, such rights are already protected from encroachments.5

A more conclusive consideration is based on Art. 2263 of new Civil Code
which provides that rights to inheritance from a person who died before its
effectivity shall be governed by the old Civil Code.

Lilia R. Bautista

Civil Law-Effect of sale by/ wife of the conjugal propertyi.

SUSANA CORPUZ v. DOMINGO GERONIMO
G.. No. L-6786, March 21, 1956

By means of the conjugal partnership of gains the husband and wife place
in a common fund, the fruits of their separate property and the income from
their work or industry, and divide equally, upon the dissolution of the marriage
or of the partnership, the net gains or benefits obtained indiscriminately by
either spouse during the marriage.1  Upon the death of one of the spouses, the
conjugal partnership is dissolved,' and one undivided half becomes the prop-
erty of the surviving spouse and the other undivided half becomes the property
of the heirs of the deceased.s Since the surviving spouse Is the owner of only
the undivided half, "a sale by a widow of the conjugal partnership property per-
taining to her and the deceased spouse, who is survived by the legitimate chil-

l Uaon v. del Rosario. G.R. No. L-4943. Jan. 29. 1943.
* S Arts. 287 and 988, new Civil Code.
SBe* Arts. 946. 947 and 948 of the Old Civil Code.
'Art. 57. now Civil Code. MUUarm v. NedrL 3 PhiL 196 (1904): Veltao v. VImas. 4 PhIL

675 (1914): 1lutre v. Fro . 17 PhIL 21 (1910); Bonded v. ornd&d. 24 PhIL 232 (1916); Fale
Vjzano.. euvra note 4.

& CoTronel v. Ona. as PhiL 466 (2916); Nable v. Nable Joao. 41 PhiL 713 (1916); Veasco v.
Vlzmanol., .PvS no 4.

Art. 2L1 CtvlI Cod.
* Art. 175, Clvil Code provides: -Me conjugal partnership of agins trmilnate: (a) upon

the death of either sOos....
, Sfullons and Co. v. Chia Taysun. 12 PhIL 13 (1908); Bondad v. Boadd. 24 PHIL 231 (1916).
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dren, is void as to the half pertaining to the husband which passed by operation
of law to sai dchtldren upon his demise."'

In the instant case the ruling in Talazg v. Langkengkos was reiterated
The facts are: In 1936, the spouses Domingo Geronimo and Olimpia Legazpi
sold to the spouses Domingo Corpuz and Eugenia Regal the land involved in
the litigation. Three years later, Eugenia Regal thumbmarked a document
acknowledging receipt of P100.00 from the vendors and giving the later the
right to repurchase the property within four years. Domingo Corpuz, the
husband of the vendee did not sign this document; however, his son Isabelo
was one of the witnesses thereto. In 1943, D. Corpus died. His wife recon-
veyed in 1946, the land to Geronimo, Susana Corpuz, Isabelo's wife, acting as
one of the witnesses thereto.

Eugenia Regal and Isabelo Corpus having died, Susana Corpuz, in her
capacity as guardian of her three minor children by the deceased Isabelo, ex-
ecuted an extrajudicial partition of the estate left by her husband (which estate
included the land in question). A transfer certificate of title was issued in the
name of the minors. However, Geronimo, who was then in possession of the
land refused to surrender the same to the plaintiff. Hence, plaintiff instituted
a complaint against Geronimo praying that the latter be ordered to vacate the
land. The defendant claimed that the transaction of 1936 with the spouses Cor-
p and Regal was a pacto de retro and that the land was in fact reconveyed in

The trial court held that there was no pacto de retro sale but that under
the evidence, the land was resold to the defendant. It relied on the documents
thurnbmarked by Regal and witnessed by her son, Isabelo, and on the other
document likewise thumbmarked by Regal and witnessed by her daughter-in-law,
Susana, and ruled that Eugenia acted as her deceased husband's representative
in the reconveyance and that Susana by acting as a witness participated in
behalf of her minor children in the reconveyance.

In ruling that the minors are owmners of the undivided half of the land
(the other undivided half being owned by the defendant) the Supreme Court
said that the reconveyance by Eugenia Regal in 1946 was ineffective because
her husband did not participate in the agreement to reconvey executed in 1939
and if ever there was a reconveyance it was beyond the four-year period. The
fact that Isabelo acted as a witness in the agreement of 1949 produced no
effect as his father was then alive and the land was still the latter's property.
Much less could Susana's acting as a witnes in the reconveyance executed in
1940 bind the minors because: (a) Eugenia had no authority to sell the un-
divided half of the conjugal property pertaining to her deceased husband which
passed after the latter's death to his heir Isabelo Corpus$ and (b) even mum-
Ing that by acting as a witness, the plaintiff was estopped, her act could not
legally prejudice her minor children inasmuch as on the date of the transac-
tion, March 1, 1946, she was not yet the legal guardian of her children's property
and even as natural guardian she was prohibited from selling, ceding or com-
promising her wards' property without Judicial authority.7

Talmi v. Lagkmcim. GaL No. L-4az. October 24. 196L

*CtWi 1 TuLI v. XAgkke~ug. swpm zots 4.
v Art. U2 Civ'l Od Vnwidm: '1%0he fair Or iA hLs ebhmmo t08 Umter btr- 1 O ) f@NMI

bt= atr the ptope,' piata to the ehiN Ua6W PSMEWtai a fth. If th' P0Oper bI wth
no* th"mt tho atmaa v. the f U or thu shN g.te a bm ae t. t (1e8 th. m
ci the ogz t FUz J1*s tana&m.8 a bo P&In . Swl 33 7kB. 122 (1918).
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RECENT DECISIONS

Civil Law--Contracts; nullity for lack of cause or consideration.

FRANCISCO MONARES v. JOSE MARASON AND REMEDIOS PINUELA
G.R. No. L-6830, March 9, 1956

One of the essential requisites of contracts is cause.1  Hence, contracts
without cause or with unlawful cause produce no effect whatever.!

In the instant case, a contract to set aside the reconveyance of a parcel of
land was held to be inexistent because of lack of consideration. The facts show
that the plaintiff and his wife sold in 1935 a parcel of land to the defendants,
with the right to repurchase after five years but not beyond nine years. Before
the expiration of the nine-year period, plaintiff and defendant executed a deed
of reconveyance wherein the latter in consideration of P800.00 emergency notes,
resold to the former the aforesaid lot.

It was however, further agreed that this property should be delivered after
August, 1944. The defendant, however, refused to accept the emergency notes,
but the plaintiff prevailed upon the former to keep the money, promising the
defendant that after the war, he would exchange these notes with genuine
money. This agreement was reduced to writing, which reads in part: "...That
each party acknowledges that after the emergency or war and the value of the
above money changes, it shall be necessary that the amount of P800.00 in our
genuine money be completed and to whichever party correspondz the deficit
or the excess in value shall respond for the deficit or excess to complete the
amount of P800.00 In our genuine money...."

Twice, the defendant demanded of the plaintiff the exchange of the emer-
gency notes with genuine money; once in April 1945 and again in 1946, at
the rate of 10 emergency notes to 1 genuine peso. Having failed to comply
with this demand, the plaintiff declared that the resale of the land was not to be
carried out. Hence, on May 27, 1946, the defendant had the land registered in
his name and his wife's name and the corresponding transfer certificate of title
was issued to them. In this action, the plaintiff sought to annul the transfer
certificate of title in the name of the defendans, to recover possession of the
property and to collect damages. The trial Court rendered judgment for the
plaintiff but the Court of Appeals reversed it, holding that the complaint should
be dismissed because the plaintiff failed to comply "with his obligation to ex-
change the redemption money with genuine Philippine money". Hence, this
petition for review.

The Supreme Court held that no exchange of notes was agreed upon but a
payment of the difference in value between the notes delivered and the postwar
legal tender. Since the instrumnt did not specify the date or agency that would
determine the difference in value of the two currencies, the obligation of the
plaintiff was not legally demandable until the value of the emergency notes
was authoritatively fixed by law or by the courts. This was done in 1949 when
Rep. Act 869 was enacted. Thus, when the defendant demanded the exchange
of the notes with genuine currency in 1945 and in 1946, his demand was not
in accord with the agreement and the plaintiff was not in any way bound
to comply. Hence, the defendant's act in causing the title to the land be trans-
ferred to his name was not warranted.

2 Art. 318 of the Civil Cod. provides: "Th-rr is no contract unless th. followinz requisites
ooncur: (1) Consent of th e tonjctins parties: (2) ObJect certain which Is the subject matter of
the contract: (3) Cause of the obigmUon which is ftUtabed."

SArt 192 Civil Code-

1956] 731
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Even assuming that Monares had agreed to renounce his right to reacquire
his property, such agreement was made on the erroneous assumption that (a)
he was obligated to exchange the emergency notes with legal tender and (b)
that the difference in value had been authoritatively fixed in 1946. Neither
assumption was true and consequently such waiver of the reconveyance was
invalidated by false or non-existing "causa" or consideration, since the assent
of the plaintiff to the setting aside of the resale was based on false premises

Amelia R. Custodio

Criminml Law-Prescription as to fines.
PEOPLE v. SALAZAR

G.IL No. L-8570, March 23, 1956

The rule on prescriptions as to fines does not refer to subsidiary imprison-
ment. It takes into account the nature of the penalty: afflictive, correctional and
light 1 Arresto mayor is an exception.2 Subsidiary imprisonment Is not arresto
mayor and there is no reason to classify It as such, considering especially that
exceptions are restrictively applied. This is the import of the ruling of our
Supreme Court in the ease of PeopUe v. Salasar.

In the instant case the fiscal appealed from the order of the court of first
instance dismissing the information filed in 1953 which charged the defendant
with violation of Article 819 of the Revised Penal Code because between 1947
to 1948, after having mortgaged 75 cavanes of palay under the terms of the
Chattel Mortgage Law, he sold and disposed of them without the knowledge and
consent of the mortgage to the prejudice and damage of latter.$

Under the Revised Penal Code the crime is punishable by arresto mayor
or fine twice the value of the property4 and the same code provides that "those
punishable by a correctional penalty shall prescribe in ten years; with the ex-
ception of those punishable by armto mayor which shall prescribe in five
year...-s and Art. 26 of the code states that "A fin, whether imposed as a
single or as an alternative penalty, shall be considered as afflictive penalty if
it does exceed P6000; a correctional penalty if it does not exceed P8000 but is
less than F200; and light penalty, if it be less than PM00."

The judge dismissed the information on the ground that the crime must
have been discovered prior to February 1948 which is more than five years and
therefore has already prescrfld

To adopt the lower court's viewpoint would mean that the heaviest fine,
even exceeding P6000 is never afflictive, because the subsidiary imprisonment
could not go beyond 6 months.$

That his subsidiary imprisonment could not exceed 6 months is immaterial.?

SOber and X.o v. 1n 8w. TO Phil. M (10"): The Omit rul tba.1 the 6da of transer
dated April 10. 1642 obve the pulnttfb Paid P500.00 to the 6dat &ad fmrthe prva.ded to
trasfe tetr prsprint ouaw Traaa. C rta" of tO NO. 064 I ea e they Wind to rosm

Dec. S1. 140 the alknaee of the Me for which tb mz= be bold Sabl b nuD and vid
f. r laek at emu m.

z Art. 26. Re. Pnal Coda.
ALt .90. &i.
V_# mates V. Kthwko. as Phil. 619 (1915).

* Art. 51. Rev. Pel Ods.
Supraw. nw2.
A m.t. M9. imz. 2. Rev. Pael Co" R rowM tbamt: "When the rrtDeJ pana2t iped be onl

a Su. the sheub i himpi t act emed ax amte. it the at &an ave I - pz-
seeted for a gSn, or --- Sgv. t . and ahan not ea ean 607 0. It tw a Vt 2eb.-PeFople W. O*bNm " O,.L an (10"4).
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Criminal Law-Conspiracy; liability of the conspirators.
PEOPLE v. RIPAS, ET AL.

GIL No. L-6246, March 26, 1956

Persons who besides taking direct part in the killing also conspire with their
leader and co-accused, and act in concert with them for a common cause are
also guilty as principals of the crime. In conspiracy the act of one is the act
of all and participation in such criminal design may be established by the cir-
cumstances. 1 In one case it was held that conspiracy of the accused was suffi-
ciently established with their simultaneous and concerted attack and the gravity
of the wounds inflicted.2

The instant case was reopened for the imposition of sentence on the accused
who escaped after conviction for murder. The defendants, members of the
Hukbalahap Organization led by Ripas infiltrated into the town of Libacao,
Capiz, captured a certain Apio but released him upon his promise to pay P100.
He did not keep his promise and the defendants went to his house, beat him,
took him with them and killed him on the way.

Previously, the case was reopened when one of the defendants, Orbista,
was recaptured, and the said accused was sentenced to reclusion perpetua. The
liability of two other defendants Agudas and Esto is now in question.

The Revised Penal Code enumerates those who are liable as principals.3

The expression "those who take a direct part In the commission of the deed"
in said enumeration means "those who, participating in the criminal resolution,
proceed together to perpetrate the crime and personally take part in its same
end." 4 That was precisely what Agudo and Esto did. It is established by com-
petent testimony that they boloed their victim, each delivering a blow which
caused the intestines of the victim to come out. The liability of Agudo and
Esto, therefore, should be similar to their co-accused Orbista.

Lilia R. Bautista

Criminal Law--Coercion; where the allegations of the complaint
or information do not include violence as an element of the offense,
the crime is punishable under Par. (2) of Article 287 of the Revised
Penal Code.

PEOPLE v. REYES, ET AL.
G.P. No. L-7712, March 23, 1958

A person who, by means of violence, shall seize anything belonging to his
debtor for the purpose of applying the same to the payment of the debt is
penalized under par. (1) of Article 287 of the Revised Penal Code.1 Under par.
(2) of the same article any other coercions or unjust vexations is penalizedL

In the first paragraph, violence in an element of the offense while in the second
paragraph, it is not.

I' eople v. Tinr. G.R_ No. L-US. Aug. 29. 194.
I P.oplS v. Raesy. 47 PhIL 63 (1315).
6 B.. Art. 17. Rev. Penal Code.
* 1 VIADA $41.
% Thb ponafty i arrmto asavor in its ninimum period and a fin. quilvaunt to the value of

th. thing. but In no came l thalb sevnty-fire p4e.
8The offene I puniabed by arrsto e2or or a fine rancing frou eve to two hundred P-sos.

or both.
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When the information alleges the commission of coercion under the first
paragraph of article 287 without however, alleging violence can the accused be'
penalized under paragraph two of the same article? The Supreme Court an-
swered this question in the affirmative in the instant case. The facts show
that the City Fiscal filed in the Municipal Court of Manila an information
herein quoted in part:

Tim undetaigned aecuee. Bernardo Reym and Mariano Rteyac of the cran. of x eoit
committed. . throw deceit and misrepresntation did thma and ther wally and felanIoumly
mdzt. take and bold pomion of & pamengei jeep belonging to Arustn Blacto. witbout
the knowlmed and consent of the latter, for the purpos of answering for the debt of said
VoW r...

Upon motion of the defendants, the Court dismissed the information because
it did not allege the use of violence notwithstanding the fact that the offense
charged was coercion under par. (1) of article 287 of the Revised Penal Code.
The CFI dismissed the appeal for lack of merit, so the prosecution appealed to
the Supreme Court contending that the olfense charged is coercion or unjust
vexation under par. (2) of article 287. The Supreme Court agreed with the ap-
pellant. It ruled that although the offense named in the Information is coercion
it does not necessarily follow that the applicable provision is the first paragraph
since the second paragraph also speaks of "coercions". Inasmuch as the re-
citals in the information do not include violence, the inevitable conclusion is
that the coercion contemplated Is that described and penalized under the sec-
ond paragraph. The offense falling under the second paragraph cannot include
violence a an element of the offense; otherwise it would come under the first
provision.

The Court added that the case of United States v. Tupuar s relied upon by
the court of origin was not controlling because the offense involved therein
was coercion defined in article 498 of the Old Penal Code which expressly
called for violence, and which was the counterpart of the first paragraph of
article 287 of the Revised Penal Code.

Amelia R. Custodio

Constitutional Law-Double compensation. Double appointment
is not illegal provided there is no incompatibility in duties.

QUIMSON v. OZAETA
G.R. No. L-321, March 26, 19586

Under the Constitution, no officer or employee of the Government shall
receive additional or double compensation unless specifically authorized by law.1
Legialy there is really no objection for an employee or officer of the Govern-
ment occupying two positions or offices provided that the corresponding func-
tions appertaining thereunder are not incompatible. When there is incompati-
bility of duties between the two offices, the acceptance of one of them ipso favto
results in the forfeiture of the other and for that matter, incompatibility be-
tween the two offices, the acceptance of one of them ipeo facto results in the
forfeiture of the other and for that matter, incompatibility between the offices
refers to the inconsistency in the functions of the two and not the physical in-

15 7 PbJl 8 (19W4). Sme attorwn-fact Do Is Riva. selgW4 from the stove of a Ciaan.
a 4&btor of De i Ia Dva. cetain -gm, as peymat of the debt. awsJ meL the winl at the debtor.
He Wa fund guiltr of 3m evuion

I See. S. Au. XII. Pun-. 003dir.
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compatibility or impossibility of performing the duties pertaining to them
at the same time by the officerZ

The jurisprudence of the Philippines seems to be different from that of
the United States. In at least one case, the criterion laid down by the Supreme
Court is not so much on functional incompatibility as on physical incompatibility.3

The main purpose of the constitutional prohibition of giving double com-
pensation to an officer or employee is to prevent a person holding an office
or appointment for which the law provides a definite compensation by way
of salary or otherwise, which is intended to cover all services which as such
officer he may be called upon to render, from receiving extra compensation,
additional allowances or pay for other services which may be required of him
either by act of Congress or by order of the head of his department or in any
other mode, added to or connected with the regular duties of the place which
he holdl4 This prohibition does not however, apply to a case of a person
performing functions of two distinct offices, each of which has its own duties
and its own compensation not incompatible with the other,S for the officer,
in such case is in the eyes of the law, two officers holding two places of ap-
pointment, and according to all decisions, he is entitled to recover the two
compensations. 6

It cannot be denied however, that under the Constitution, it is still per-
missible for an officer or employee of the Government to receive additional
or extra compensation provided there is a special legislation authorizing the
same and this has been interpreted to mean a specific authority given to a
particular officer or employee of the Government because of peculiar or
exceptional reasons warranting the payment of extra or additional compen-
sation.7

In this case of Quimson vs. Ozaeta, the Supreme Court had another occa-
sion to interpret the aforementioned constitutional provision. Braulio Quimson
was serving as deputy provincial treasurer and municipal treasurer of Caloocan,
Rizal. By virtue of an action taken by the Board of Directors of the Rural
Progress Administration, he was appointed as agent-collector of the corpora-
tion with a salary of P720.00 per annum. The appointment was signed by
Chairman Ramon Ozaeta, and through the Secretary of Finance the appoint-
ment was cndorsed to the President of the Philippines for his approval. There
were several objections to the appointment, among them, that of the Auditor
General, on the ground that since Quirnson was deputy provincial treasurer and
treasurer, his additional compensation as agent-collector of the Rural Progress
Administration would contravene the Constitutional prohibition against double
compensation.

9 People ex reL RPyan v. Grven. 58 N.Y. (1874). In this ce the relator performing the
dutlm of a deputy clerk of the Court of rpecial sessions for the City of New York was later
elected member of the lesislature. It was contended that his election ope"ted to vacate the
office of deputy clerk and therefore cannot rcover the salary pertaining to the latter office. It wan
held that there may be physical imposslbility of performing the dutlm of the two offles at the
same time but the incompatibility of two offlem refere to the inconsWtency of functions between
them.

Bryan v. Cattel. 16 Iowa. 598. A district attorney was appointed captaln In the volunterr
service of the United Statea. The court said that there was nothing In the nature of the
two offlom Incompatible with each other. Ris right to rvcover was sustained.

* Summers v. Oaeta. G.K. No. L-1534. P.D. 1948B. 610.
• United States v. Saunders. 120 U.S. 126 (1887).
'Sico. PoLtcA. Law 660 (2nd .)
' United State v. Saunders, &up" note 4.

* Saduste v. Surgmo. 72 PhIL 485 (1941).
* G.R. No. L-8321. March 26. 1966; 52 O.G. No. 4. 1954 (1966).
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In the meantime, pending the approval of his appointment, Quimson as-
sumed the position and rendered service as agent-collector without waiting
for the result of his appointment, until 'he was informed that his services
were terminated. In his opinion, however, the Auditor General opined that
under Section 691 of the Revised Administrative Code s the appointing of-
ficer who made the illegal appointment can be liable for the payment of salary
of the appointee. This contention apparently induced Quimson to file the ac-
tion for the recovery of his salary against Ozaeta.

The Supreme Court denied the claim of the plaintiff, ruling that Section
691 of the Revised Administrative Code refers and applies to unlawful em-
ployment and not to unlawful compensation. The appointment or employment
of Quimson as agent-collector was not in itself unlawful because there is no
incompatibility between the said appointment and his employment as deputy
provincial treasurer and municipal treasurer. Explaining further, the Supreme
Court stated:

'Tbwr. is no lecal obJection to a government ofMi ooeupiag two government of-
fles and performing the functions of both as long "- there In no inomenpatibUity....
The objection or prohbUtion remfe to double compnsmation mad not to double appoint-
mmntB and performance of tunctions of moe than oe odke."

The Supreme Court reiterated also the necessity of the approval of an
appointment of any government official beforo assuming the duties of his
office, otherwise the absence of the approval would be fatal to the recovery
of any salary due him. It declared:

"Trbe trouble wa" that pklntiff hbe2en sumed offike without walting for the result
of the action to be takes upon his appointment and compensaton by the Preident and
the different offices which his appoatament bid to go thr ... Paintiff tberefore took
the risk or hazard of -not being paid for any servic that be may'render In the na-
thioe.-

Administrative Law-Rights in indivisible sugar quota; inter-
vention by the State in the transfer thereof.

SUAREZ, ET AL v. MOUNT ARAYAT SUGAR CO.
G.R. No. L-6485. April 11, 1956

Administrative controls over the most common economic activities are now
an Inseparable part of local, state and national government. They affect the
conduct of the vast majority of trades, professions, business and public utili-
ties from the individual practitioner or tradesman to the great corporate ean-
terprises which span the entire country.1 As held in the case of Aug Tiba v.
Court of Iniduatrial Relations,2 the policy of Laissz faire has to some extent
given way to the assumption by the Government of the right of intervention
even in contractual relations affected with public interest.3 To effectuate this
work of the Government to administer details and perform some ministerial
functions, administrative agencies are being created.

0Rev. Ada. Code. Bee. 601t Pa.mn of - 6 ip ev imWs to laws Lzdit of
Cuea of O100O.-No pam mnphi7e Ia the = ".Iu" Innum to kow or in Violation
of the etwa service rule. aball be antitled to zrseal. Y ow f the (loveranwont. but the CXWe of
the Burs&= or ottlee ronpomiblie for such anlewftl anvernowt sbAD be profambr liable for
the p" thmt wo" b-v sewrued ha the empormwnt be lwtu. &and the disburS otrfce
shad maks parment to the amp of soch a1 nti the sk"a o the s ao bl-.

SCAumow. MXao, Mx.m.. Bjcxasuro or Auatrwrnrvu LAw (1948).
49 lPfhl, a5 (1940).

*RZvULA. LAwr or Pin=- AzaemrMAxTWI 6 (1953).
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The instant case is an illustration of the right of the State to interfere in
the exercise of the rights of the parties to transfer their rights over an
indivisible sugar allotments. This is a motion for reconsideration of the previous
decision of the Court,4 ruling that the sugar allotments given to the petitioner
and respondent, (sugar planter and miller, respectively) are indivisible and are
transferable only as a whole by joint action of the interested parties; that where
such parties fall to reach an agreement, the State may through the Sugar Ad-
ministrator, redistribute or reallocate the sugar quota. Both parties were dis-
satisfied with that decision hence this motion.5

The Court ruled that the parties cannot transfer independently of the other
their respective rights in the quota. The quota is indivisible as it was given to
the central in consideration of its participation in the production and not as
a reward for past services. The entirety of the sugar allotment is held by
both the planter and sugar central, leading to the inevitable conclusion that its
disposition must be by their joint action. But when no such concerted action
is possible, then the State, through the Sugar Quota Administrator, should in-
tervene to reallocate the quota as required by the general interest; for to recog-
nize in the planter or the mill the absolute ownership of their quota shares
is to declare that either or both have the right to refuse to produce the sugar
and thereby dislocate the economy of the country.

Justice J. B. L. Reyes, speaking for the Court, said:

"Of course. in making this reallocation. the Sugar Quota Administrator is bound to
consider the fact that the decision of the Central (augrar mill) to forego manufacturing
sugar can not result In comnpelllng the planter to do likewise and stop planting surer cane:
nor can such decision reduce the planter's share below the amount that he was entitled
to re lve had the Central continued to manufactur, suur which would be an indirect
way of compelng the planter to abandon production because of diminished Ince-ntives.
Conseqxentb, In reallocating the quota, the Sugar Administrator mint not only determine
the central to which the planter can resort for the d*Uver of his cane. but also mee to it
that new quota allocation wil be sufficient to permit the planter to maintain hi original
share under the corresponding quota. taking Into acount the conditions of the planter's
Asr.ant with the new central that shotld be found willing to mill the planter's c"ae.

Pilipina A. Arenas

Naturalization-Enrollment of children of applicant for vatural-
ization in public schools.

YU HIANG alias MARIANO YU v. REPUBLIC
G.R. No. L-8378, March 23, 1956

Aliens who desire to become Philippine citizens must possess each and
all of the qualifications laid down by the law and none of the disqualifications.1

From a decree of the court granting the petition for naturalization filed Yu
Hiang oppositor appeals on the ground that: (1) the petitioner did not make a
declaration of intention to become a citizen of the Philippines one year prior

'Snares v. Mount Arayat Sugar Co.. GOR. No. L-4435. March 3I. 19".
£ The planter contended that under J9 of Act 4166 (Fbillppine Sugar Limitation Act). the

'a&Dotment- attache to the land: and this allotzment. it is argued, re-tm to the entire sugar *pro-
duction allowance" as disting mihed from "markmtng allotment" that is divided between the planter
and the mill. The Court held this to be untenable IP-ase under the terms of the basc sugar limi-
tation regulations (Exec. order nos. 477. 612. & 375 series of 1914 A 193S) the plantation owneor'
aLlotmnt' is only the aul-ar that may be "narketed by the pblnter alone": and Is arrived at by
taking the plantation's pro raL share in the average sugar production of the mill district and
murtiplying It -by the plantation share expremed In perc-ntag&v- Neither definition rwoulta In
the plantation owner's allotment "baing equivalent to the totality of the sugar produced from
the cane rased In the plantation."

71 Bell Y. Attorney' Gener&L. 66 Phil. 667 (1932).
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to the filing of his petition for naturalization, and (2) the petitioner has not
given primary and secondary education to all his children in public schools or
in private schools recognized by the government and not limited to any race
or nationality.

The requirement that the applicant must have enrolled his children of
school age in any of the public or recognized private schools in the Philippines,!
is not without utmost importance It is intended that all the minor children
of an applicant must learn Philippine history, government and civics inasmuch
as upon naturalization of their father they ipso facto acquire Philippine citizen-
ship.' The requirement is complied with if such children are studying, even
if they have not yet finished secondary education. 4

The fact that one of the petitioner's children is in China and has never
been to the Philppines shows that he has not enrolled all his minor children
of school age in any of the public or private schools recognized by the Govern-
ment and not limited to any race or nationality. The exemption from filing a
declaration of intention cannot embrace the case of petitioner.S His petition
should have been dismissed.6

Lilia R. Bautista

Taxation-Determination of gross estate of decedent; properties
outside of the Philippines not included.

INTESTADO DE DON VALENTIN DESCALS
V.

ADMINISTRADOR DE RENTAS INTERNAS
G.R. No. L-7253, March 26, 1956

Taxation is an inherent power of sovereignty. It is the act of laying a
tax or imposing those burdens or charges upon persons or property, or in other
words, th eprocesa or means by which the taxing power is exercised. A tax
is a pecuniary burden laid on individuals or property for the purpose of sup-
porting the government. The theory of taxation is that the taxes are imposed
for the support of the government in return for the general advantage and pro-
tection which the government affords the taxpayer and his property and that
there where there is no such benefit, there is no power to tax.

In the Philippines, the principal law governing the raising and collection
of national taxes is Commonwealth Act No. 466, as amended, otherwise known
as the National Internal Revenue Code. This case of Intestado De Don Valentin
Descals vs. Administrator de Rento* Intowia, 1 involves the interpretation of
sections 88 and 89 of the National Internal Revenue Code2 with respect to the

* Co. Act No. 4T a aoevded b7' Act No. AS1.
* In ro Pvtfl.m of Lim LLs.. Itoa. 0.3.. No. 1.4573. Doe- 26. 2940.
* Too Do N... v. Rapubflie G.E.. No. 1,164. Mayv M. 29.

5 03pi'. fot 2.
M ubam Tlao v. Rapubbe. CLI. No. L-44M Auc. S1. 1964; Cben go Hok v. Raublc. G.H. No.

L44T0. Nov. 27. 1961: Rmao Len Cbe v. Rawuhbo. 48 O.0. 17S0 (162); Ang Yes Kem 5.ukru
v. Rapb ub. 0.3R. No- 1-,48 Der. 7. 1261.

2 0.0. N.. 4. 1IO8 (164).
* nevertimt provw a m oI It3 Q(JC sttsm:

8w- 6S. Growu qsstU: The vyaoe of the wrm --- to of the decedeat shall be determwned bw In-
chadas the value st the thm ot bi d eth ot &D proy.rty. real or parsoins. tansible or Intsniblc.
"bel"e sitnated exemyt real pse v outa of tb Fbitp pluM...

"1se pertsiout provislom of 8. N. -RC. statin:
8acnow IL Not Estate:-For the pur o fbe taom npoasd in this eaptor the vae of

the not satat. shaDn be dseanIbod:
(a) In the a of dti or raidgt of the Philipplam. by deductLng from the value of the

cmm etate-
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inclusion of properties of a decedent outside the Philippines in the determina-
tion of gross estate for inheritance and estate taxes purposes.

Valentin Descals, an American citizen, died on September 17, 1948, in the
City of Manila where he was a resident. He left an his heirs his brothers, An-
tonio and Ricardo, and a sister, Angeles. Two years before his death he and
Ricardo jointly bought a piece of real property in Barcelona, Spain, but because
of differences between them they agreed that Valentin should become the owner
uf the entire property after buying the interest of Ricardo in the amount of
P46,000, as evidenced by a promissory note dated November 1, 1946. After his
death, administration proceedings were intiated but the administrator did not
include in his inventory that property in Spain. The gross value of the estate
was P64,000 but after paying the expenses it was reduced to 744,000 and when
the claim of Ricardo was approved there was practically no property left in
the estate and inheritance taxes. The Collector of Internal Revenue assesmed
the estate for taxation without deducting the claim of Ricardo notwithstanding
its approval, and demanded P701.53 as estate taxe and ?2,144.10 as inheritance
tax. The tax was paid under protest and this action was brought to get a re-
fund. The lower court dismissed the complaint and the plaintiff appealed.

Although it is expressly provided in section 88 of the Tax Code that prop-
erties of decedent outside of the Philippines are not taxable, the Supreme Court
nevertheless affirmed the decision of th lower court by declaring thus:

-It wM be seen that under section *a real property sltuated outside of the Phiilpptin
Is not Inchided in the value of the Wfos estate of the doeeased resident. Not neg included
as part of the itate. tt cannot be subject to taxatio such as estat. and Inh rtance taim.
Beces of this. section 85(e) provide that for the purpoee of the tam tmposed under
that chapter of the Tax Code. In the determination of the value of the net uetat., in Owder
that Ind Lbtadeam In rspect to property may be &Dwwod to be deductd fr the Wa00e of
the go estate. the value of the decedent' Interest In maid property. undiminished by
&.Jd Indebtednes must be Included In the vailue of the gro estate. Whet however. In the
determination of the .r estate the law doa not permit the Inclusion of property outside
of the Phil~pptnss. them It Is but just and reasonable that the Ind*titeum In-ur d by the
decedent by reson of said property or In the -qisition thereo ab, od also not be &Ie-

courted from the gras ortste for purpoe of taxation.-

This also seems to be the rule and practice in the United States, that in the
determination of gross and net estate of a decedent properties outside the Juris-
diction and indebtedness incurred in respect to or by reason of said property, are
not considered, the same being regarded as impossible items 3

(1) Expensess. toess.. indebtednss. ed tae&-8Such azmounta--
(A) For funerl expenses which shal in no ca". exceed five per centurn of the Cgro .a tate:
(B) For judicial expeze of the tmtarncntar7 or intmtate proevedinS;
(C) For clealms ar inst the estAte:
(D) For cl-1 of the deceased asaInst insolvent persons wbhe the vulue of the deceent's

Intervat therein is Included In the value of the gram ratat*: and
(E) For un paid mortUmm4 upon or any iwdbtdssss in reepect to pvop. Vl ,wre LA4 •aJa.

of dooodent's interve~ tAerer,. unsdiseisiahed by eiscA ine-tgage or indebtednss is ime-laded in. tA.4
yeiua of Me grwm estate. bet not Including any in c*e tAm n loo ince reoeived after the
death of the dece-eIt, or p.operty taxi not accrued before his death or any estate or Inheritance

t "-nasmueb an real property sJtuated outside of the United States does not form part of
the gru estate. no deduction may be taken of any mootgae thereon or any Indebtedam In rmpet
thervo." 2 RA3X3N AND JoSInson. FTZDrAL. Ipouxa. Girt AND EITATv rAX.ATO I 52.03 (10). &319
(1 14).

Rodiek vs. Helverins. 87 Fed. (24) SM. 21 (197) where It was said that. -... the deduc-
tIon Is alowed only in ca e the mortsared property waw included In the groam etate...-

City Bank Farmm' Trust Ca. v. Bowers. 68 Fed. (2d) 909. 913 (1914). where It wam said
that -... anong the deductions afawod were unpaid mort"uge. an Impossible Item unie- the
wbole value of the mortgaxod property is to be included In the Xrm estate under section 402(s).
40 8tat. 1097. a a ntvr t... subject to the payment of charge .ga.lmnt his estatn.
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Taxation-Rentals derived from the use of race tracks by the
owner is income and therefore taxable.

COLLECTOR OF INTERNAL REVENUE
V.

MANILA JOCKEY CLUB, INCORPORATION
G.RL No. L-8755, March 23, 1956

This case involves the Interpretation of Republic Act No. 791 in relation
to Republic Act No. 809' and section 193' of the National Internal Revenue Code.
The ease arose because of an assessment made by the Collector of Internal Rev-
enue Code. The case arose because of an assessment made by the Collector of
Internal Revenue on the income of the defendant which claims exemption under
Republic Act No. 79. Noteworthy in passing upon this case is the settled rule
in our law and jurisprudence, that in taxation, exemptions are not favored and
in order to be entitled thereto, It must be shown indubitably to exist, the pre-
sumption being against the surrender of the taxing power.4 An exemption from
the common burden cannot be permitted to exist upon vague implication,s not-
withstanding the fact that in the interpretaion of statues levying taxes or duties,
doubt should be resolved most strongly against the government and in favor of
the citizen.6

The Manila Jockey Club, Inc. is the owner of the San Lazaro Hippodrome
which is used principally for holding horse races, either conducted by the Club
itself or leased to other charitable Institutions. In 1951 and 1952 the Philippine
Charity Sweepstake Office held benefit races for charitable relief and civic pur-
poses in said hippodrome and because of this use the club was paid for rentals
the amount of P107,185.02 in 1951 and P122,85.47, In 1952 which were included
in the Income tax return of the club for said years. From the total amount of
the rentals the collector assessed and collected the amount of P59,69297 as In-
come tax. The club filed a claim for refund of said amount which was ordered
refunded by the Court of Tax Appeals on the ground that under Section 3 of
Republic Act No. 79, the rentals received by the club from the Philippine Charity
Sweepstake Offke for the use of the tracks were exempt from taxation. On the
days that the races were continued, the Charity Sweepstake Office employed Its
own personnel, tellers and other employees in the race tracks It did not employ
any personnel of the club but merely used its track, apparatus and other para-
phernalia necessary for horse racing.

The Supreme Court revereed the Court of Tax Appeals for the reason that
there is no clear showing that the exemption clause In section 3 of Republic
Act No. 79 exempts the racing club from its duty to pay income tax. "The pro-
visions of section 3 should be interpreted as conveying the meaning that one

I Rev. Aet No. TO Is -As At to Autbortze the HoMins b7 the MPbUpplrne C1rft7 Sw4,e ake
Ofre of Horse Racm, with Dettg. on Saturday Aftermc. far m aittabe. Raefle and Civic

-Seea. 3 2be racing elb hoi thee rmm sha be c pt from the permt of any mo-
xleftei or utiidd taz.-

2 Rte. Act No. S0. which rowuh.t the bars. racing to the Pblllvppiam provies
-S .-- Azy per. ra track. racing club or other eUiltie boidin or conducting a hos

rs" s be required to my a city or municipal brnoe foe of MOD for each day of ring..
SThbe pertiment prowfidkom of I 13 XN.LILC. provides:

e. ISS--Amsmt of tax as bi :-Fted tam an business aD be aoDected se toDows,
the a tr stated being foe the wbole rear, wbet, at otherwise specie:

-(r) Owners e r e tracks for each day on wbkh rac are run on any track. five buadred

' Oastie Dro. Woltnm aad 5 vs. McCoy. 2i Phil. I0 (1911): WoUn., vu. Raferty. 7 PhlL55(11?).
* Adhatie Petro Co. vs. Lnis. 49 PhIL 4" (ISI): Houoe vs. Posa . Phil. 1U (1M5).
" MAWIk Raikb CA6 v. Co~ee. I5 Phl. 900 (I rM).
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holding the races is not the racing club but the Philippine Charity Sweepstake
Office and that the exemption therein only refers to those taxes that the law
requires to be paid in connection with said races. In other words said provi-
sion should read to mean 'the racing club where the races are held' in order to
be consistent with the purpose of the law."

To connect this meaning to Republic Act No. 8909 and Section 193 of the
Tax Code, the Court concluded:

-Section 3 of the law merely intends to exempt the rscing club In whose premises or
tracks the races are held from the payment of license fe under Republic Act No. 309 and
a fixed tax under section 193 of the National Internal Revenue Code. and cannot refer
to any income tax that may be Imposed on rentals that may be paid for the use of those
tracks and other paraphernalia. That is an Income that the racing club has to account
for Income purposes because It is an income that the club earned because of the use of
Its tracks The tax paid for such Income cannot therefore be considered as one connected
with those races within the purview of the exemption clause.'"

This s in line with the principle laid down in the United States that Income
tax laws should be broadly construed with an obvious purpose to tax Income
comprehensively. 7

Mariano M. TaJon

Taxation-A pproval of the Secretary of Finance; requisite for
validity of municipal ordinances increasing license taxes on business.

MUNICIPAL GOVERNMENT OF PAGSANJAN, LAGUNA v. REYES
G.R. No. L-8195, March 23, 1956

A municipal council is empowered to impose municipal license taxes upon
persona engaged in any occupation or business 1 Municipal license taxes may
also be increased, subject however to the condition that the same be approved
by the Secretary of Finance.A Such approval is necessary to forestall abuse
of power by the municipal councils.' The approval of the Secretary of Finance
is a condition sine qua non for the validity of an ordinance passed under Com-
monweatlh Act 472.'

In the instant case the validity of a municipal ordinance increasing the li-
cense tax on a business was in question. The facts show that the defendant
was the owner of a dessicated coconut factory located in Pagsanjan. At the
time the defendant commenced his business the license tax was P600.00 per
annum. On March 14, 1948, the municipal council of Pagsanjan passed Ordi-
nance No. 2, Series of 1948, increasing said tax to 3,000.00 per annum., which
ordinance was approved by the Provincial Board of Laguna on April 5, 1948,
and by the Secretary of Finance on February 22, 1949. The defendant had paid

I CommigaSoner va. Jacobson. 526 U.S. 23.
1 Commonwealth Act No. 472. I I provides: **A munici1pal council or munlcipal district shall

have authority to Impose municipal license taxes up-on Persons enraged in any occupation or busi-
no, or exercising privileges in the municipality or municipal district, by requiring thm to secure
licenses at rates fixed by the municipal council or district council and to colkct few and charges
for services rendered by the municipality or municipal district and shall otherwise have power
to Ivy for public local purposes And for school purposes. Including teaschr'a sialrles. Just and
uniform taxes other than perntage taxes on specified articss.-

2 1 4. [bid provides that the approval of the Secrwtary of Finance shall be secured '2. When*
ever the rate of fixed municipal license taxes on business not excepted in this Act or other-
wise covered by the preceding paragraph and subject to the fix annua tax Imposed in section
one hundred eight-two of the National Internal Revenue is in excess of fifty peos per annum.
and 3. Whenever the municipal license tax on any business, occupation or privile the rat. of
which is not limited above is increased by more than fifty per contu=zn.

* Banton v. Aquino. G.R. No. 1-8109. November B. 196L
* Li Sng Glap and Co. ct aL v. Datl. 64 Pl.L M (1930): Smith Bell and Co. v. Municipality

of Zamboanga 56 PhIL 467 (1930).
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P150.00 and made a deposit of P600.00 upon account of his license taxes. Com-
puting the tax at the rate of P3,000.00 per anxum, the plaintiff demanded from
the defendant the sum of P4,500 which the latter refused to pay, contending not
only that the plaintiff had no power to enact Ordinance No. 2 which he claimed
was oppressive, unjust and unreasonable, but also that ever if valid, It became
effective only In the year succeeding the approval of said ordinance by the Sec-
retary of Finance. From a decision that Ordinance No. 2 became effective on
January 1, 1949, the year following its passage in 1948 and that the defendant
pay P4,140.00 plus surcharge, the latter appealed.

The Supreme Court held that Com. Act 472, under which the ordinance in
question was passed Is not merely one which permits or assumes the validity of
an ordinance until disapproved by the Secretary of Finance. The evident pur-
pose of the law is to forestall the imposition of unreasonable and oppressive i-
cense taxes on businesses. Thus, Ordinance No. 2 became valid only after It
was approved by the Secretary of Finance on February 22, 1949. The Court
added that to be valid, however is one thing and to be effective and enforceable
is another thing. Section 2230 of the Administrative Code provides that an or-
dinance or resolution shall take effect on the tenth day after its passage. This
is the general rule; but section 2309 of said Code provides that "a municipal li-
cense tax already in existence shall be subject to change only by ordinance
enacted prior to the fourteenth of December of any year for the next succeed-
Ing year; but an entirely new tax may be created by an ordinanc enacted during
the current year, effective at the beginning of any succeeding quarter year...."
Since Ordinance No. 2 imposes a tax on dessicated coconut business, and mere-
ly changes the rate already in existence by increasing it to P3000.00 per annum
said ordinance became effective and enforceable on January" 1.1950, the year
following February 22, 1949, when it was approved by the Secretary of Finance.

As regards the contention that the ordinance was oppressive, unjust and un-
reasonable, this fact was not mentioned in the stipulation of facts submitted by
the parties and no evidence was offered by the defendant to support uch a claim.

Taxation-Compensating tax; not a tax on imports but one on
the use of imported goods not subject to sales tax.

INTERNATIONAL BUSINESS MACHINES CORPORATION
OF THE PHILIPPINES

V.
COLLECTOR OF INTERNAL REVENUE

GIL No. L-6732, March 6, 1956

All persons residing or doing business in the Philippines who purchase or
receive from without any commodities, goods wares or merchandise not sub-
ject to specific taxes, shall pay a compensating tax thereon, such tax to be
paid upon the withdrawal or removal of such coarmodlties, goods, a wares, or
merchandise from the customhouse.I The purpose of this tax is to place persons
purchasing goods from dealers doing business in the Philippines on equal foot-
ing for tax purposes with those who purchase goods directly from without the
Philippines.2 It Is also designed as a substitute to mike up or compensate for
the revenue lost to the government through the avoidance of sales taxes by
means of direct purchases abroad.

0 om.. Act No. 4" (Mb. Nat7L-- tetnma Rev Codk). 531M.
I Report of th. Tax Oomaimn:0a of the Phpplas. pk. 74-IL

SIN&.
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In the instant use, the question Involved is whether the tax on the machines
bought by the plaintiff directly from abroad, and rented by it to its customers,
is a compensating tax or a sales tax. The facts show that the plaintiff was
engaged in the business of selling machine cards and in leasing business ma-
chines. Plaintiff paid the 8-1/2% sales tax on the machine cards sold by it.
Defendant likewise collected from the plaintiff the amount of P1,267.75 represent-
ing the alleged compensating tax on the business machines brought by the latter
into the Philippine covering the period from July 1, 1939 up to and including
March 1, 1941. Within the two years from the date of the payment thereof,
the plaintiff filed a claim with the defendant but the latter denied such claim.
From a decision of the CFI on denying recovery of the amount claimed, the
plaintiff brought this appeal The appellant contended that the compensating
tax collected during the Commonwealth under the original Section 190 of the
Internal Revenue Code, before the same was approved by the President of the
United States, was in fact, a tax on imports and could not become law without
Presidential approval, as provided for In section 2(a) par. 9 of the Philippine
Independence Act.

The Supreme Court affirmed the decision of the lower Court and ruled that
the compensating tax thus imposed Is not a tax on the importation of goods.
According to the Court, this is evident from the proviso that imported merchan-
dism which is to be disposed of in transaction subject to the sales tax under see-
ttons 184, 185, 186, 187, and 189 of the Internal Revenue Code is expressly ex-
empted from the compensating tax.4

This feature shows that it is not the act of importation that is taxed
under section 190 of the Code, but the use of imported goods not subjected to
sales tax; otherwise, the compensating tax would have been levied on all Im-
ported goods regardless of any subsequent tax that might accrue. Moreover,
the compensating tax accrues whether or not the imported goods are subject to
pay custom duties.

Amelia R. Custodio

Labor Law-Appointment by the Secretary of Labor of a Wage
Board; nature and extent of duties of a Wage Board.

CALTEX INC., ET AL. v. THE HON. AURELIO QUITORIANO
G.R. No. L-7152, March 21, 1966

Under the Minimum Wage Law, the Secretary of Labor is empowered to
appoint a Wage Board.1 It is the duty of the Wage Board "to cause an inves-
tigation to be made of the wages being paid to the employees in such industry
and their living conditions, to ascertain if any substantial number of such em-
ployees are receiving wages which are less than sufficient to maintain them in
health, efficiency, and general well-being".2 Must the Secretary of Labor hold

6 1190 of the Nationa] Internal Ree.ue Code before Its amendmnt by Comnmonvealth Act
No. S0S provid 4 : **Coonp-in ta--AUl persons paurchaIns or re'vins frm without the
Philippines any eomnsoditim. goods. warm, or mmrchandise. excepUn those subect to spuiLa
tax"s under Title rV of this Code. shan pay on the tota valoe thereof at the it they am e rved
by such p orrs. fncludinr freight. pmotaaw. insurance. wmmanlson. and all slmlar charge. a com-
petang& tax equivalent to the perventag tax tmpoed under t Title on oristnal tranaction
affected by tnerehant. Importer.s or man factwrm such tax to be p"id upon the withdrawal
or ramval of maid €monodtis., goode. wrm. or merchandi e from the cuntoaiouee or part ofLe:
Provided, however. That merchants. import*", and manufacturer . who are =bject to tax shan
under sectlos 134. 156. IM4 187. and 189 of this Title not be required to pay the tax bervin Unpod
where the articim purchaed or remmwed by them froam without the Phblppizm are to be a Kld.
bartered, or esch&nved. or used in onnect-on with their bumness-

I Pap. Act No. O0M. I 4(n).
2 1bJL

19 56] 743
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public hearings and call interested parties before the appointment of a Wage

Board? This question was answered in the negative by the Supreme Court
in this case.

The facts show that the petitioners who were dealers in mineral oils and
allied products filed a petition for prohibition, seeking to restrain the Secretary
of Labor from enforcing Administrative Order WB-6, "creating a Wage Board
for the Mineral Oil Industry" for the purpose of "fixing a minimum wage for
such industry". It appeared that the Acting chief of the Wage Administration
service conducted a pre]lminary Investigation of the wage conditions in local oil
firms pursuant to the instruction of the Secretary of Labor. He submitted a
report that the employees were receiving a minimum wage rate which was less
than the minimum adequate standard of living and recommended the appoint-
ment of a Wage Board. Acting upon this report, the Secretary of Labor issued
the Administrative Order in question, pursuant to section 4(a) of the Minimum
Wage Law.

Petitioners claimed that the Order is null and void because; (a) no inves-
tigation was conducted as required by law prior to the appointment of a wage
board; (b) the Secretary of Labor did not render an opinion that a substantial
number of oil Industry employees received "less than sufficient to maintain them
in health, efficiency and general well-being"; (c) there was no proof before
the Secretary to justify such an opinion; and (d) the employers were not
heard before the Wage Board w appointed.

In upholding the legality of the appointment of the Wage Board and the
validity of Administrative Order WB-4(a), the Court said:

-7emreport o fthe Che of the Wa" Service sutcientr Lmow' that the setary

directed the investigatione required by law to be made: and the facts di ecced in the rPoo
Indkate that the average neinbaum w*am In oindustry was bekw the estImated rYequre-

mant of a nadequate standard of Brims. It is to be noted that the law does not prescribe
tbat the tnwstJaton be made by the Secrvtary Mlasef nor attempt to specfy what the

prA facts must be dilae b7 this avestigatioa and for a od ren. It In the Wag

Board that wi conduc the rsJ inquiry into the facts under Section S(b)2 of the Xing-

mum Wa&e Law and for that purpose the Board to empowe to summon wietnemes and
cal for such additional laformatJom as It r requir. In addtio after the Wave Board

has fied Its report and recUmdaton Section 6(a)4 of the law requres the Eeretar r
to notity the Interested parties and then bold pabuc beazinga therein befores Ieuing a final

wage order. ...
-See- 4(a) A the Mihnium War* Law in reauirin that the Secretary shou be of

the optinoes that a substantia umber of the em plor n a given Industry se r AU
wages ta:umuient to maintain them -in Healh. dmecy and well being does not de-
mand more than a rssale beliset or covction of the Secretary. that such undueirahs
coodmit ist uch Io does it prescribe tbat the Secretary abou]d expres or $moe a
written statement of hli optman.

As to the contention that the employers were not heard before the Board
wai appointed, the Court held that the law contemplates no hearing or inves-

S* Scetary of Labor shan preseat to a Waoe Board all the videsee and informat
in his poemiom rekting to tbe wages In the Industry for whic the Wac Board was appointe!
and all other informat which be dern rsieent to the estabbshint of a mianimm wae for
geam industr and &ban amse to be be it bef the Board amy witnem wbe de am-
tarioL A Wage Board may a m o w wnmm or eal moc the Secretary to furnish add&-
tioa&a laformaItom to aid in

6 Upoa the &11ag ot the Wee' Board% repor the Becrofwat of abr shan gav" notie to
Intarested parties and amdoet a Vbf beries th a within Sfms dw .... Dow notice at any
bearing provided for in this so. -haln be given tr rucatIn i sc newspaper of eeraI
circulation and byr mub other immm em the sereor7 of Labor dse reaeoalah caalesated I*
gve samaral notice to In-s-- pares. The p-ced.r at the pubae emta beta" the seeta-
ry of Labor shll be consonant with due pruam ot law....-

[VoL 31744
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tigation of the employers prior to the constitution of the Wage Board, because
the appointment of such Board was a mere preliminary step to the full inquiry
which will take place afterwards. Since the employers are represented in the
Wage Board, their interests are fully protected.'

Amelia R. Cuatodio

Civil Procedure--Judgment; dispositive part of decision control-
ling. When principle of res judicata attaches.

EDWARDS, ET AL v. ARCE, ET AL.
G.R. No. L-6932, March 6, 1956

Upon the conclusion of a Judicial trial of a case presented before a compe-
tent court, it is incumbent upon the latter to render a judgment either for the
plaintiff or for the defendant 1 which judgment must be in writing, personally
and directly prepared by the judge, signed by him, stating clearly and distinctly
the facts and the law on which it is based and filed with the clerk of the court.2

Although it is a rule that judgments of the courts should be considered In
their entirety to get the true meaning and Intent of any particular portion there-
of,3 it is however, necessary to distinguish the real judgment and the opinion of
the court4 for the purpose of applying the principle of rea judioatas and for
execution purposes, because in a case decided by a court on appeal, the true-
judgment is that entered by the clerk of said court pursuant to the dispositive
part of its decision.6

After a judgment or order has become final, in the sense that it is no
longer subject to appeal or motion for a new trial such judgment or order
should be entered as having become final and executory7 and is conclusive in a
subsequent case between the same parties and their successors in interst litiga-
ting upon the same thing and issue regardless of how erroneous it may be g
or not withstanding the probability of its being reversed had an appeal been
taken by the party to the case.9

S1 IS (a) -rbe Wae&* Board appointed under the provions of this Act sham be composed of
a menber reprmenting the public who shall act as Chairman of the Board. two rrprmeeutatIves
of the mpo, in the industl and two Tepr owntatlyve of the ssploye. in the same industry.-

I Rule 4. Ill. in the ce of Inferior Courta. and Rule 35. 11. In the cm of the Court of First
Instance.

I Art. VII. §12 Pnr- CozTr. Ii. Rule 3s. Rules of Court. In the se of Court of First In-
stance. and 115. Rle 4. Rules of ort. In the ca" of Inferior Courta. With repect to the form
of Judgment, a detjnction ahould be mad* between the on* renderd b7 a judge of the Inferior
court and that rendered by a court of record In relation to the requirement of the Constitution that
"No decision whall be rendered by any court of record without expressing therein clearly and dim-
Unctly the facts and the law on which It is bae.

• Eacarella v. Director of Lands. .R. No. ,-1288. April 30. 1949.
-'A Judgment must be distinruished fro an opinion. The latter is the informal exprmion

of the views of the court and cannot prvlail sgalnst Its final order or decision. While the two
may be confined In ore instruwnt the opinion forms no part of the Judsnt. So... thee m a
distinction between the findIngs and onchtsiona of a court and its Judgment itsef. They amount
to nothina more than an order for Judgmnt. which must of course, he distinguished from the
Judjrnat."

I FaVXZXAm ON JUPCMKiT 6: Contreras. et &L v. Felt. e aL. 43 O.G. No. 11. 4206 (1947).
" Archbiahop v. Director. X& PhIL 3a" (1916).
e Gutierrez v. De lan Riva. 46 PhIL 27 (1924).
' Rule 2.. IL

Lanuza v. Gonsaks. 17 PhiL 413 (1910): Chereau v. Fuentbeia. 4a Phil. 21G (1923): Fer-
nandes v. De Castro, 48 PhiL 123 (1925): Pac ial v. Palermo. at aL. 47 O.G. p. 6184 (1981).

0 Revalado v. Luohainger & Co.. a PhIL 923 (1906); Macondray & Co. v. Quintsr. . PhiL 429
(100); Tanzulnlay v. Qurom, 10 PhiL 240 (1908).
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In this case of Edwards, et aL vs. Arce, et aL, it appears that Rosario Ner
was the exclusive owner of a parcel of land consisting of 137 square meters,
and jointly with her husband, T. EL Edwards, of another portion consisting of
43 square meters. These two portions taken to gether from a lot called Divi-
soria Lot. This lot was delivered to the respondents for administration with
the obligation to render accounting thereof and surrender it when demanded
by the owners. Respondents never rendered an accounting but instead they
leased the property to a Chinese. The petitioners commenced this action to
recover the possession of the lot. It is admitted by the respondents that they
administered the lot in question but they alleged that they had the portion con-
sisting of 187 square meters and were declared owners thereof in a civil case
in whch the lot was litigated upon. In this civil case, the Arces as plaintiffs
demanded specific performance against the petitioners to compel them to exe-
cute a deed of conveyance of the land. The trial court in that civil case decided
that the Arces were only entitled to demand fulfillment of the contract with
respect to the 137 square meters and absolved the petitioners. The Arces did
not however, appeal from this decision and consequently it became final and
executory. In their defense in this present suit, the respondents claimed that
petitioners should be ordered to execute the deed of conveyance in favor of them.

It is contended by the petitioners that the decision in the civil case previous-
ly rendered became final and executory for lack of appeal and since they
were absolved from the complaint, there is already roe judioata which bars the
respondents in raising the question of specific performance of an alleged con-
tract of sale relative to the lot in question. Consequently the implication that
can be drawn from it is that they are already freed from the alleged effects
of the contract of sale.

From the foregoing facts the Supreme Court declared:

-while t is tzue that In the deciam In Cv] Cs No. 1S the court made a flndins
that the rewpodents we a itued to dmand the tnlimt of the conact of esa
rvgardins the portion o fthe lot ontaiaime an ae of 1"7 aua" m ' sucb beet.
is so controal for the -urpoe o ro Jud.af but wNst avpearstn the hdrpasut
rert of the decdan. In ract. the ealr portic, of the decision that became the xubjct
of execution is what Is ordaload or deeed In sueh dbmpc&Uot prt.... 7%e rmsuiption
of roe udges" mannt be dedcd frm the giamda of the over. bat from the It.U. or

trum the dhepsthw wert of the oer which Is the real Judgment in the mae hn ettiatiou."

With respect to the question of when rva judicota attaches, the court reite-
rated the well-settled rule that a "final judgment or order on the merits
rendered by a court having jursdiction of the subject matter and of the
parties, is conclusive in a subsequent case between the same parties and their
successors in interest litigating upon the same thing and issue regardess
of how erroneous It may be,"10 and the reason underlying the principle is
that "public policy and sound practice demand that at the risk of occasional
errors, judgments of courts should become final at some definite date fixed
by law. The very object for which courts were constituted was to put an
end to controversies.11 It seems however, that the court was too technical
notwithstanding the fact that it was earnestly cognizant of the right of the
respondents with respect to a particular portion of the lot in litigation, while
we must bear in mind the time-honored rule that judicial litigation is not
"a game" of technicalities in which one, more deeply schooled and skiUed in the
subtle art of movement and position, entraps and destroys the other ......

SDi Cer v. O'Brien. as rhkM M1 (1115):. Layda v. loanspi. SS PhIL 83 (1019): Aculso v.
Dreb of l~n., n PhL a1" (191) Qaid v. Querido, 0.3. No. L4373 Jab M. 1355
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Lawsuits, unlike duels, are not to be won by a rapier's thrust," 12 the Court
should not have contented itself by saying, "we sympathize with the plight of
the respondents."

Civil Procedure-Dismissal of a claim for damage8 on the ground
that it was premature and consequently it states -no cause of action.

ERLANGER & GALINGER, INC., ET AL. v. VILLAMOR, ET AL.
G. R. No. L-8767, March 23, 1956

The defendant in an action filed against him, may within the time for
filing an answer, move for the dismissal of the action under certain legal
grounds provided for in the Rules of CourLi Among the grounds for dis-
missal of an action are that there is another action pending between the same
parties for the same cause and that the complaint states no cause of action.
When invoking the former ground it must be shown that there is an identity
of parties or at least represention of the same interest in both actions, identity
of rights asserted and relief prayed for, such relief being founded on the
same facts. The identity of parties and identity of rights should be such
that any judgment which may be rendered on the other action will, regardless
of which party is successful, amount to res judicata in the action under con-
sideration.

When dismissal is sought on the ground that the complaint states no
cause of action, this fact must appear on the face of the complaint, in the
sense that only the facts alleged and no other should be considered.' The
real test therefore of the sufficiency of the facts alleged in a petition to
constitute a cause of action is whether or not admitting the facts alleged,
the court could render a valid judgment upon the same in accordance with
the prayer of the petition,4 and when there is a conflict or contradiction
between the allegations of a complaint and a document or exhibit attached
to and made part of it, instead of dismissing the complaint, defendant should
be made to answer the same so as to establish an issue. Then the parties
will be given an opportunity, the plaintiff to reconcile any apparent conflict
between the allegations in this complaint and a document attached to support
the same, and the defendant to refute the allegations of the complaint and to
show that the conflict is real, material and decisive.& In the same manner,
when the court finds the allegations to be sufficient but doubts their veracity,
it must deny the motion to dismiss and require the defendants to answer and
then proceed to try the case on the merits.6

In this case of Erlanger and Galinger, Inc., et aL, v. Han. Emilio ViUamor,
et al., the petitioner, a domestic corporation filed an action against Emilio
Flor in the Municipal Court of Manila to recover a refrigerator or its equivalent

Is Alrazo v. V/lbmor. 16 PhIL 815 (1910).
I Rule k8,& 1. PrvUlinarv qeefioA:-Defendant nay. within the time for pleadinr, file

a motion to dismiss the action on any of the following grounda: .,. (d) That there is another
action peMnding between the same parties for the same cme: . .. (f) That the comnplaint stati no
caue of action.

1 1 MORAN. CoMMITrS oN yn. RVuI oV CouNT 129 (1960) Manuel V. Wizggt9. 14 Phil 9
(1909); Honzkong and Bbanchal Banking Corporation v. i babe de Aldocoa and Pact Co. s0 PhIL
255 (1915); See also: Viuda de Hernaes v. Jison. 40 O.G. 3446 (194"): J. Northoott A Co. V.
Vill&-AbriI. 41 Phil. 466 (1921); Santoe v. Tierra. G.5. No. L"9. Aug. 12. 1961. Capati v.

-anl-tero. 47 O.G. 5127 (1951): Olayvar v. Olayvar. 61 O.0. No- 1. 6219 (0116).
0 PrInna&n v. Coetales. 28 PhIL 487 (1914): Bay v. Batangas Transportation (o.. 46 O.G

(Supp. to No. 9). 1 (1949): D@ Jesus v. Balarmino. 80 0.G. No. 7. 8064 (1964).
SDimayuga v. Dizayuga. 51 O.G. No. 5. 23V7. (196). citing. Paminan v. Costal. eepreu

5 World Wide Insurance and Surety Co. Inc- v. Manuel. et L. l1 O.G. No. 12. 6114 (1965);
eealso: Mercado v. Tan LUnso. 27 PtL 819 (1914).

4 Pinero v. Enriques. G.R. No. L.-833. October 20. 1949.
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value and pursuant to a writ of replevin issued by the court the refrgerator
was seized by the sheriff. Flor was declared in default and after the denial
of a motion for new trial, he appealed to the Court of First Instance where
the case was docketed.

Two weeks after perfecting his appeal, Flor filed an action for damages
in the Court of First Instance of Ilooos Norte against the Corporation and
the Sheriff, claiming that the petitioner Corporation had misrepresented at
the trial the actual balance of his indebtedness and the amount of attorney's
fees due from him under the contract. The Corporation filed a motion to
dismi calling attention to the other case in Manila contending that the claims
of Flor in the second action should be litigated in the Manila Court of First
Instance to avoid multiplicity of actions. The judge refused to dismiss the
case, hence this petition for certiorari. The issue to be decided Is whether
the complaint for damages states a cause of action.

In graning the writ the court stated that the existence of the alleged mis-
reprmentation depends upon the final judgment to be rendered in the case
appealed from the Municipal Court. "If the court sustains Flor's appeal and
petition for relief, there will be a trial do sovo, where he can prow. his cor-
rect lndebtednes for he will be concluded by the Court of First Instance of
Manila. In any event Flor's demand for damages Is premature until the final
judgment in Manila has been rendered and as of now the complaint states no
cause of action." In conbonance with the established rule In this jurisdiction,
the damages claimed due to the replevin must be litigated in the main suit,
that is, the action in the Court of First Instance of Manila.

Civil Procedure--Execution of judgment; Judgment cannot be
executed when the party had ceased to be entitled to the relief.

HERNANDEZ, et al. v. CLAPIS, et aL
G.R. No. 1,4812, March 26, 1956

Under the Rules of Court, execution shall issune upon a final judgment or
order upon the expiration of the time to appeal when no appeal has been per-
fected.2 In such a case the prevailing party is entitled as of right to Its execu-
tion2 and it becomes the court's ministerial duty to ismue the writ of execution.'
His refusal would be considered unwarranted and consequently he may be com-
pelled to do so by mandamus4 The judgment cannot be vacated or amended,
except to correct clerical errors and the court loes its jurisdiction thereafter,
save to order its execution.S Hnwever, these principles would seem to be the
general rules only because there are doubtless certain exceptions settled by
decisions of the Supreme Court, as for example, when there has been a change
in the situation of the parties which makes such execution Inequitables or
when it appears that the controversy has never been brought and submitted
to the judgment of the court,? or when It appears that the writ of execution

a so. 2. Rau Wb ]ah of Court.
0 Flnta v. Lbohmt. 22 Ph. 6 (191): LLm v. Slaslsa. 21 PhIL 57 (1917); Zbwo v.

C"ST1 "8 0.0. N416 2. 735 (15 1
wona~mui v. Gaind@. '0 & 2. n (1394).

'Z~v. Pax*&sn. 43 PUMl 1 (139W).
8 A3u io v. Lrnts. 18 Ihil. 2I (191@): Anuim v. Aquf=. U Pbi. 13 (1313): Veal v.

Jti1 at the Pese. 42 P 8 ' (1921); Ph. Ntkw Dank v. Do b- VI.. 44 Pkl. 93 (94):
Coutrwrm. v. FOef. 44 0.. 6o.. 12. 43 (141).

* Awhor v. Ju 0 . 44 O.G. No. 2. 0o (104). Be waMsy & 0. w. Ma&ckng, 11 PIA. 276
(I.D): Moorn v. Do I Alva. 8 PhMl. OW 7): Nkpirtt. v. Ct 2ssl 14 2L. 5 (1310);
Fo w-ta v. Lehsueo. 34 PULL Ot (lIT): Cm A. .EL Lse v. Wae.9 1 Phl. 624 (IOU).

v Yuk v. PawsL 36 Pk. T82 (1917).
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has been improvidently issued, or that it is defective in substance or is issued
against the wrong party,S or that the judgment debt has been paid or other-
wise satisfied,' or when the writ has been issued without authority,1 0 or w~len
the judgment has left matters for completion and settlement in a subsequent
proceeding,"1 in which case the judgment cannot be considered final, or, as
in this case, the party had ceased to be entitled to the relief.12

The record of this case of Hernandez, et ca. vs. C/apie. et aL, shows that
the plaintiff filed an action of forcible entry and detainer against the defend-
ants. The plaintiffs won and on appeal the Supreme Court affirmed the lower
courts decision. The decision of the court having become final, the plaintiffs
filed a motion for a writ of execution. Opposition was filed by the defendants
alleging, that the land in question is public agricultural land under the control
and disposal of the Department of Agriculture and Natural Resources, that on
March 5, 1949, the Secretary of said department revoked the plaintiff's right
to possess and administer the land and the defendants were given the prefer-
ence to apply for and occupy the same by virtue of Republic Act No. 65. The
decision of the Secretary was affirmed by the President of the Philippines.
In spite of this new fact introduced by the defendants, the judge issued, never-
theless, the writ of execution under the theory that it was ministerial and
mandaory for him to do so, the decision having become final.1 2 From this
decision, the defendants appealed.

In giving due course to the appeal and modifying the ruling of the lower
court, the Supreme Court emphasized:

-Whle the decision in the forcible entry and detaler cae is final. it c-n no loawer
be executed at least. in so far a the poseion of the land Is concerned. became under
section 4 of Cnumonwealth Act No. 141. the Director of Lands h direct executive eantrol
of the survey. classtflcation. lease.., and his decision as to questmon of fact are co=.clsvte
when approved by the 8.crvw of Agriculture... The situation is not that the Judgment
in the forcibie entry and detalner case has lost its validity but the Plaintiffs bad sauh.-
quently ceused to be entitled to the relief awarded by said Judgmet."

Civil Procedure-Petition for relief under Rule 38, Rules of
Court; when granted.

FAJARDO v. BAYONA, et aL
G.R. No. L,-8314, March 23, 1956

Rule 38 of the Rules of Court 1 prescribes the period 2 within which a party
prejudiced by the decision of the Court of First Instance which has become

" Vales v. Martins. et al. 63 PhIL 231 (1938).
" Dimayca v. ]aymundo. 41 0.0. 2112 (194).

W olfsa v. Del Rosario, 46 Phil. 41 (1914).
32 Ignaco. et a. v. H]lbrlo, et aL. 43 O.G. No. 1. 140 (1947).
22 Harnandes v. lapis. et aL. G.R. No. L-4813. March 26. 196l.
22 The action of the trial Judge iu technicaly carrect under the general rule In our civi pro,-

oedure that the partims will not be allowed to obsect to the execution by raising nw Ismus of
fact or law. See A or v. Juro. 44 O.G. No. 1. 160 (1948): Castro v. Suntda. et al. G.R.
No. 2436. August 11. 1950. However. In justifying all allowance of the objection. It is sub-
mitted that the Judicial situation between the parties has materially changed that the
execution of the Judgment would be inequitable, or even Illegal under the facts of this case.
See* Not* 6. empre (by Implication).

• ule U. I11. 1. Rules of Court.
d I.. L5.

Under this section. there are two periods of time to be taken Into account. The first is
lxty (60) days after the vetitoner learns of the Judgment. order or proceeding complained of.

And the second in sLx (6) months after much Judgment. order or proeeding was taken. Tbe seod
Period is a limitation to the first. The pdr~t.on muat be filed within sixty days after knowledge
Is acquired of the proceeding. provided It is not beyond six months atar the proceeding han
actully occurred. I MotA. CounamwT ox Tn Ruim or CounT $99 (1960).
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final and executory 2 may file a petition to set it aside in the same court in
order to prevent a miscarriage of justice.4 However, it has been the settled rule
that the remedy provided for under Rule 38 is an equitable remedy which is not
regarded with favor by the courts 5 and the period provided for therein is never
extendible nor interrupted by another independent action.$

The question that may be asked is: can the party avail himself of a remedy
at law,. e.g, by appeal, certiorari, error, etc., and if unsuccessful proceed to
seek relief under the rule? There is authority to the effect that "except where
such remedies (at law) are cumulative under the governing statutes, a motion
to vacate or set aide a judgment will not be entertained when the proper
remedy of the party aggrieved is by appeal, error or certiorari...7 but the
courts have given more acquiescence to the more general proposition that it is
a "vicious practice indeed for a party first to pursue a legal remedy and later
abandon it and proecute that in equity.S The apparent justice promoted by
this rule is to avoid multiplicity of suits because to allow the parties to avail
of remedy after another would result to an endless litigaton.9

Under Philippine jurisprudence, this case of Fajardo v. Bayora et aL,
made it clear that once a party pursues a remedy at law he can no longer avail
himself of a remedy in equity under Rule 38 of the Rules of Court. The facts
of the case are: In Civil Case No. 12345 entitled Fajardo v. Fajardo, a deci-
sion was rendered by the respondent court in favor of the defendant, and dis-
missed the plaintiff's complaint. The plaintiff tried to perfect an appeal from
said judgment but failed to present the record on appeal within the period
fixed by the trial court, for which reason the appeal was declared abandoned.
In connection with the previous attempt of petitioner to appeal from said
judgment it should be noted that a petition for matdama was filed before
the Supreme Court to compel the respondent judge to give due course to his
appeal but the Supreme Court dismissed the petition without prejudice to the
filing of the proper action in the Court of Appeals, the remedy being in aid
of its appellate jurisdiction. But the Court of Appeals also dismissed the
petition.

0 Aquino v. Amuran. 33 PhiL 29 (118): Ve t o* v. JmtJce or the Pawns of Sarlya. 42 Phil.
"T (1311); Sw ramc v. Tai. G.3. No. L-30. Sept. 2. 1949.

4 Morars and rZ• v. West of Seothad lIn. Oflem. Ltd.. 80 PhiL 94 (1915).
8 -A suit to set maid. Julamt and retry the original c or an attack on a Judszment

as the ground at frad. Is geraVy an equttabie procdiag or In the astu" of such a pro-
z... 2%. riendr ta eVatr doe not dm the wourt 1n whikh the Judgment was ran-

4nd. it ued act oak to change. modify. send or vact the Judgenet but =sar be empl yd
to sdmy I against the 4 - t on the around that the rtists acured tareunder cannot
he ratataei sued cgmomcse,. (49 C.J.8. £0t).

Equibr a e w ver startfere to Vaate a Judmat where the party mesking the re*e CoUM
at posy dmtre anT he t from the rmiW sciaght. &ad thin he bA rMerwa. required to
abow that If re wr. grated. a differet t would obtain than tbat rsehed in the Judto
mt whikh he J... It k go* regardd th Cavr and the jdest would be voidd
where the ipltbstag pariy bo, or by - , , proper 411bes would habe ad am adequate
rImmot at bw or bw proaeedl1a in the orWiaa aotio, by nol. petttom. or the Ike to oen.
Vaoste. mmodufr or OUherwbm obtain -ee age dest the $udxnbot... but wm it v er edent
an abo by the tacts of the cos that the granting ot the wrt woM not proft the patitsove
to Obtan md rmwdt. for K. a mirage it w--Ud -ob rule tale bopM ad In the end avail
tie potioo nott. said petm... wM be I (49 C.J.8. "44686. See aLee Paner
V. Yals. 4 o.0. to (186").

e -Tie omw anomed bw noue3 as ofmta grace so It worm. dmigund to gitve the aar ee
part snother ad boot absoe. Bidg In the ptiom of e who b'isz much party*& Pri've-
is not to hapne 'uditions. ba:ggi or d'U-day, but to grab wbat Is offered ham. Pa i.aru Y.
Jbm, um 0.5. No. L-4818. Jan. 31. 183 of. Raraao v. Rata.aa. O.1 .. No 1. 228 (19").

aua' a. "Maaile Zetre 0. 0.). No. I.-T77. Dec- 29. 196: accord. Gana at al. v. AbaTa.
ot aL. 65 O.0. No. 1. Sa1 (134).

45 O.J. P. iL
3 9ahlkio v. rv.a. 211 Pa. Wt6. g0 At!. 7U.
is h, gped.o es baM tbal a pa rt t oai his rizght to aVPl ftt a a e odf thbe

adaemmt by pamr aim atr rviSOn. - by takhn app al f' It. or bw iautIutims an
ndependem t acUm fak matataxtly the mm rpse. 49 C.J.8. 611L

0 Pvlomr9M V. JimmMO. ovswe 6 S.
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On January 6, 1954, three days before the dismissal of his appeal plaintiff
filed a petition for relief under Rule 38, alleging the impossibility of present-
ing the amended record on appeal because he was in Jolo at that time and the
record was so voluminous that the period of five days. Attached to the peti-
tion was an "affidavit of merit" supporting his counsel's excusable negligence.

The defendant objected to the petition on three grounds, one of them being,
that the plaintiff I is barred from filing the petition for relief for the reason
that he had presented a petition with the Supreme Court to compel the Judge
to give course to the appeal, which petition was denied.

In practically adopting the ruling laid down in the case of Palomares
v. Jimenez,O the court declared:

Tbe presentation of the pettiou for relief under Rule S. for the purpose of securing
an appel shoud not be allowed petitioner becmus, be alrafy had the opportunty to
prosecute or compel the allowance of his appoa from the Judgment wben be Instituted
the action of certiorari and mandamus against the Judge who had refused to approve his
record on appeal... The remedy first pursued by the petitioner when be tried to have
his appeal admltted was a remedy at law. That which he subseqeuntly pursued whem
be sought relief because of excusable negligence wm a remedy in equity... As we ed
the remedy under Rule 38 Is to be avalled of only in exceptional caes and where theme
in other remedy at law It should not be allowed to be used-"

But another potent reason why the relief should not be granted is the
fact that the affidavit of merit is defective because it states the counsel's
excusable negligence and not an affidavit that petitioner Fajardo has a meritor-
ious cause of action. This pronouncement is an affirmation of a long line of
decisions on the matter promulgated by the Supreme Court.1 1

Civil Procedure-Deprivation of a clear legal right with grave
abuse of discretion is a necessary element of a special civil action
of certiorari.

MONTOYA v. GONZALES, et aL
G.R. No. L-9413, March 26, 1956

When any tribunal, board or officer exercising judicial functions, has acted
without or in excess of its or his jurisdiction, or with grave abuse of dscxetion
and there is no appeal, nor plain, speedy and adequate remedy in the ordinary
course of law, a person aggrieved thereby may file a verified petition in the
proper court alleging the facts with certainty and praying that judgment be
rendered annulling or modifying the proceedings of such tribunal, board or
officer as the law requires, with costs.1 The special civil action of oertiamri
does not interrupt the principal case unless there is a writ of injunction stop-
ping it and to warrant its issuance there must be a grave abuse of discretion
committed by the tribunal, board or officer taking cognizance of the proceedings

3' The only distinction between the Palkxmare eae and the FaJardo e 14 tht i th1e
former, the remedy avvld of is mjandmus, while the latter W certiorari. lut It MaLkes no
diLfternee I - use cwrtlorair and mandamus are both bogal remedles.

u Coome v. Santo. 24 PhIL 444 (191!) PhIL. 14 (192): c.Grawth v. del Rar4i 4) PkIL
3)0 (109): Bank of P.!. v. Do Coster. 47 PhIL 594 (1915): arou. v. Sa psaaf. 1o PhL 7S4
(1927): Phil. Guaranty Co. v. Belanlo. 1.3 PMIL 410 (19"1): Plaz v. Insalan. 43 O.G. 714 (1*44).

See &Zoo. Meb MEtyer & Co. v. Arnalot Hermance. 7 PhiL. 741 (1w07): PhLL E rUfau Co.
v. Arzoslnio. 49 PhiL 963 (1927): lanco-]epeol FPUpIno v. PaKIAca. 37 PhIL 921 (1915):
Ftrella v. Zamora. 5 PbIL 415 (190).

' II. Rule 47. Rolm of Court.
' Paknmarsa v. Jimene G.R. No. L-4613. Jan. 31. 2962.
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complained of.8 As a general rule all special civil actions, including certiorari
will not be entertained where there is remedy by appeaL4  However, In several
instances, court has established the propriety of granting certiorari notwith-
standing the remedy by appeal?&

From the foregoing theories the Supreme Court decided the case of
Montoya v. Gvnzales, et aL. Here the records showed that a judgment for
damages in the amount of P31,000.00 was rendered against Marcelino Ignacio
on December 29, 1953. To execute such judgment, the provincial sheriff levied
an attachment in February 1954 upon a house and lot set Its sale by public
auction for April 20, 1954. Marcelino and his wife Estelita submitted a motion
to the court praying that said property be declared exempt from execution 6 on
the ground that it was their family home. The motion was denied, the court
noting that the constitution of the house had been recorded in the Register
of Deed's Office 7 only on January 19, 1954, after the promulgation of the
judgment against Marcelino. Because of this denial of the motion, the respond-
ents Marcelino and Estelita filed a petition for certiorari and mandamtu in the
Supreme Court but the latter dismissed said petition on the ground that
the petitioners, now respondents, had another adequate remedy of appeal or
suit against the sheriff. This action of the Supreme Court might have im-
pelled the petitioners herein to believe that it was a final ruling that the prop-
erty was not exempt from execution, forgetting that there was a pending ap-
peal in the Court of Appeals regarding the matter. The property was sold
at public auction--and Montoya was the highest bidder. After one year from
the sale, the sheriff Issued to petitioners the final deed of sale. Consequently,
a motion for a writ of possession was filed in the trial court but the latter
denied it in view of the pendency of the appeal in the Court of Appeals in-
volving the exemption of the family home. This ruling is now the subject
matter of certiorari and mandzsta.

The Supreme Court very aptly denied the petition on the ground that
there was no deprivation of a clear legal right with grave abuse of discretion,
a necessary element of a special civil action of certiorari because the question
of attachability of the property had been submitted to the Court of Appeals

0 Abed Santo v. Province of Tarke. 67 Phi. 48. (1"8): Tan v. Peop. G.. No. L14M5.
April 27. 1361; It w ssad in tbese ases. that by rrave abuse of discretion lemeant such
capriciou and whimsical exercie of judswent se is equivalent to lack of Jurisdiction. Taver-Lana.
Inc. v. Nable. 67 Phi. $40 (1998); AiLfris v. Nable. 72 Phil. 278 (1941). The abuse of dia-
arekti mint be ravem " where the powur is exercied in an arbitnuuz or depotic manner by
ea of pmsiom or peruoal boatiltr and It mnt be so patent and grow se to amwaat to an

evuajos of vostv* duty or to a vbtoal refthm. to perform the duty snjoined or to act la an
in comempl tion of law.

SViyan Surety & Inrance orporation v. Zamook. at .1.. 51 0.0. No. 6. 2914 (195):
Caodlo. et al. v. Zsdu t.6 " Phi. 812 (1I): Haw Pin v. Ban Jose. et L 44 0.G. No. S.
2-06 (195).

S0rtiorari ws granted nvtb l r by appml in o6 to avoid a ft
tiga and in .me the ordt er. pkied of had been found to be ecmpleta nul and

void and the thu to appeal hd alred expirsd wben the wit of certiorari wa appd for
In thes c . Alfo v. Yatco, " O.. (Sap. to No. 9) 35 (1940); Drector of Lads v.
Abed&. 41 PUM 71 (120): Director at Lads v. SataumLri. 44 Phi. 54d (1I2): Pare v. Cbm-

8vos. 54 PhD. 599 (1916): Direcf o Land v. OCuirre Devil. 50 Phi. M1 (1W?): Carnts
v. Lukhan. ull. 931 (1M); Ooveru t v. Judge 57 PhDl. 60 (13m): beis v. Iinperial.
52 PhD 50 (IO).

Certiorazi wa mao granted tn the frnlwaf cm. not J a - the remdy o appeaL
an ros f publi wetare and the advoaneaot of pube V*,1p . in view of the maa aehbant
Intereted in the Chnee Bookkeeping Law. and I as the Surplas ? Gt

v ese - have
ataed natinwide makan g eeti to Vr with dkpatch In the cderation
ibmeof: People v. Zmets6 G.. No. L-401T. Au. 80. 11; Ye ComY ]ag v. Tr'fldad. 47 PhM
SM (1924).

AIDNsw e iartio n be grante methrwtaadlaz the zrme of avppi when the right
to appeal ws not en dewoae rmia . nook cee. for itance as the right to appeal fti
oCdls of Praliasry attaumt or appontanet of r vm. Rocka v. CvcesleM. 6 Phi. 335
(10N): Lawag ean v. 031m. 33 Phil. 182 (1918).

0 ]ZINEUlf of andlY b-t eztrjudwe' htu rtim exmtion. fm c sale 0? atcb-
noat. am. Art. 243. new Ctvil Code.

T For exzralioaldsl cositto of tl boze% em. Art. 140. new COvil Ooda.
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and there being the collateral issue of suspension of the redemption year.
Furthermore, said the court, "at any rate if the trial judge felt reluctant to
proceed in view of the pendency of the appeal... he may not be declared
wrongfully neglected to enforce a clear legal right of the herein petitioners."

Mariano M. Tajon

Civil Procedure--Grounds for dissolution of injunction; suffi-
ciency of petition.

PARINA v. CABANGBANG, ET AL.
G.R. No. "L-8398, March 21, 1956

An injunction is an order requiring a person to refrain from a particular
act. It may be of two kinds: (a) A preliminary injunction is one granted
at any stage of an action prior to a final judgment; (b) a final injunction
is one included in the judgment as the relief or part of the relief granted as
a result of the action.1 Since this is a provisional remedy, parties may resort
to it "for the preservation or protection of their rights or interests; and for
no other purpose, during the pendency of the principal action."I

One of the grounds for the dissolution of an injunction is the "insuffi-
ciency of the complaint as shown by the complaint itself or upon affidavits
on the part of the defendants...."& In the instant case, Parina sought to
enjoin the execution of the judgment rendered In the Case entitled Cabangbang
v. Parina ordering Parina to pay the sum of P55&3L The writ of preliminary
injunction was issued by the CFI ex part. and another order was issued order-
ing the sheriff to return possession of the properties levied upon.

Cabangbang sought to dissolve the injunction on the ground that Parina
had been given every opportunity to appear and that his petition for relief
was merely intended for delay. In effect, he questioned the sufficiency of
Parina's petition. The motion to dissolve the injunction was served upon
Parina's lawyer on October 15, 1954; hearing was set on October 16, 1954.
Parina's attorney objected to the consideration of the motion on the ground
that the three days period of notice for motions was not given. The injunction
was dissolved; reconsideration having been denied, a petition for certiorari
was filed by Parina to the Supreme Court. Petitioner claimed that the order
of dissolution was not based on any of the grounds mentioned in Rule 60 of the
Rules of Court.4  Our Supreme Court disagreed with the petitioner. Speaking
through Justice Labrador, the Court said:

-To action Instituted by Patina ws one for reliwf against the d4cia of the
MunIp&l Court on the ground that Parina fnld to appear on th4 expoctsuon that a
notion for vstpon mrnt prsented by hs lawyr would be rraztad. Ne.thwr party nor
a lawyer has tbe right to ssume that him motion for potponvnwat would be granted

by tb. co rt. Petitionwrs absence at the tIm, of the trial can not tberefore be said
to be exzcusabU) His peIton for relef was thus fsufficiet."

IRaul 0 1 2.
Cao v. Rolan 41 O.0. 12. 2174. 1179 (1944).

s Rz 60. I L
*Dismo iton of th. writ of InJunction maY also be granted -If It appears that tb. p-intilff

is entiled to the injunctson, bat the Isuance or continuance thereof. as the ae. , may be.
would ca gret dames, to the defendant. whle the plaintiff a.n be rally ompwsatad for
such dan:ngs m be may suffer. atd the defendant film a bond In sa amount fixed by the
Judge oodtioned that the defendant will per all the dmaves which the plaintiff may suffer
by reaon of the continuance during the action of the a ampla.ned of....-
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As regards the contention that the petitioner did not have the three days
notice of the motion to dissolve the Injuntclon, the Court ruled that although
the pettioner did not have the full three days notice be had an opportunity
to object thereto prior to the granting of the same by the Judge. Again op-
portunity was given him when he presented the motion for reconsideration.
As he had the opportunity to be heard, be can not complain that the original
motion was set for hearing without the three days notice required by the
Rules.6

Civil Procedure--Jurisdiction; test to determine jurisdiction
when there are several causes of action arising out of the same or
different transactions.

CAMPOS RUEDA CORPORATION v. STA. CRUZ TIMBER INC.
and ALFONSO FELIX

G.R. No. L-884, March 21. 1958

Courts of First Instance have original Jurisdiction in all cass "in which
the demand exclusive of interest or the value of property in controversy amounts
to more than two thousand pesos." I Justices of the Peace and the judges of
Municipal Courts have exclusive original jurisdiction in all civil actions "where
the value of the subject matter or the amount of the demand does not exceed
two thousand pesos, exclusive of interests and costa."

The question of jurisdiction, where several causes of action arising from
the same or different transactions is involved is no longer new.s In the in-
stant came, the Supreme Court settled once and for all this question. Er
the plaintiff corporation filed in the CFI of Manila an action axalnst the Sta.
Cruz Timber Co. and Alfonso Feltx, to recover the amounts of P1,100 and
71,075.00 executed by the defendants jointly and severally. Holding that the
two notes constitute two separate causes of action, each involving less than
P2,000, the CFI dismissed the case for lack of jurisdiction. Subsequently, the
plaintiff filed another action in the Municipal Court of Manila against the
same defendants for the collection of the two notes, which plaintiff consolidated
under a single cause of action. After trial on the merits, the Municipal Court
lkewise dismissed the action on the ground the case was outside its juris-
diction. On appeal, the CFI sustained the dismissal of the case by the Munic-
ipal Court. Hence, this appeal to the Supreme Court.

Speaking through Justice J. B. L Reyes, the Supreme Court ruled that
the CFI had jurisdiction because "...the correct and sound interpretation
of the Judiciary Act which bases the jurisdiction of both the CFI and the
Municipal Court on the amount of tAe domcnd is that mad. in Soriano w.
Olmia:A that where there are several claims or cause of action between
the same parties embodied in.a single complaint, the jurisdiction of the court
depends not upon the value of demand in each single cause of action but upon
the tota iNt of the demand in aU ousm of action. In other words, the amostnt
of the de"mad means the total or aggregate amount demanded in the complaint
irrespective of whether the plural causes of action constituting the total claim,
aose out of the same or different tranctio"

6 D* b v. Tan G. L No. L41W Kay 2S. I, W.
144. W3. Act No. 2" (JUdWAK27 Act ai MEni).

* VIea v. X zw. 15 9 P. 54 (L911); Sofism v. Jm 4? O.L 1" (2960); Go v.
0o. 0.3. No. L-TO Jum M 1964: Gutlemarr v. Ruiz. GO O.G. 2450 (1964P, BcrbTO v. OaiMUL.
G.I. No. 1-THl. w I1 I6

0.3GL Me. L-711L MOr 1. IIN.

764 [vor. 3 1
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In adhering to the rule of the Omilia case, the Supreme Court abandoned
the rule in Go v. Go,5 which held that a distinction should be drawn between
a claim composed of several accounts arising from different transactions and
another which is composed of several accounts arising from the same trans-
action. In the first instance, the amount of each account furnishes the test
of jurisdiction, while in the second, the jurisdiction is determined by the total
amount claimed.'

Criminal Procedure-Intervention of offended party in a crim-
inal case; when precluded.

OTILIO GOROSPE ET AL v. HON. MAGNO GATMAITAN ET AL
G.IR No. L-9609, March 9, 1956

One of the rights granted to an injured party Is the right to take part
in the prosecution of the offense.' Section 15 of the Rules of Court guarantees
this right.3 Thus, the offended party may as of right intervene in the pro-
secution of a criminal action, but then only when, from the nature of the of-
fense, he is entitled to indemnity and he has not, expressly reserved or waived
his action.'

In the instant case, the question was whether the offended parties may
intervene in the prosecution of the criminal action notwithstanding the fact
that they had earlier instituted a civil action against the same defendants.
The facts show that petitioners filed an action against Samu and the General
Indemnity Co., to annul certain contracts and to recover damages. Upon the
instance of the petitioners, the City Fiscal of Manila filed against the same
respondents an action for estafa. When the attorneys for the petitioners entered
their appearance in the criminal case, the respondents objected and sought to
prevent such intervention on the ground that having already instituted a
civil action, the offended parties ceased to have a right or authority to inter-
vene in the criminal case. The trial Court ruled for the respondents., hence
petitioners filed a petition for certiorari.

The Supreme Court agreed with the trial court and quoted with approval
the rulings in People v. Maceda,4 People v. Velex,& and People v. Capistrayto.4
The reason of the law in not permitting the offended party to intervene the
prosecution of a criminal case, if he has waived his right to institute a civil
action arising from the criminal act, or has reserved the right to institute

SG.. No. L-7O2O. June 30. 1914.
SJustice Anrlzo Bautita. In his co currnz and disenting opinion. i&ad: -I concur In tbe

rw.:t becme It sppeamr that tI% two proV1 ew notes bervin Involved arc* out of the same
transaction but I atifl adbw % the rulg laid 6&-a% to Go. v. Go. whk I behove to be eo..
One wbolsmoe effect of this ruling Is that It would forwrtafl say atiapt at dctrumveutin
of the Juriodictico of Infe6ov am.t by joining dff ervt acunts in one action even if they
arise out of diffevent tranactions aimpb, bau of the desire to plac them withlu the
Jurisdiction of a higher court. This would amount to a deprivation of tie Jurisdiction by Judial
ruin...-

Chief Ju tice RJ.ard Pares eoncormd In this opinion.
Gonealea v. Judgv of Court of First Inxtance of Bukaaa. £3 Phil. 944 (1934). The two

other rlghts of thue offended party are: to eact civil iabilty arising therefrom and to appelJ
from such ordee of the cort s affe-t the right to rmtitatian. rapartiou. and Indomnlatzicn.
but not with rpect to the crimlai actso.

a -Interventku of the off eWd party In arinmnua action---Unl the offended perty bas waved
the civil action or espram, rverved tie right to Institute It after the tar=2nslatl of the
crimilnal cme. &d subject to the prov iton of Section 4 hereof, be may nt-rs=en.P0a27
or by attorney In the precutiou of the offames."

9 People Y. Maceds. 73 PhIL 10.
4 IbLd4

77' Phil. 10on (1947).
GAOR- No. L-4441L
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a separate action or, a fortio, already instituted the sid civil action. Is that
he has no special interest in the prosecution of the criminal action.? Since the
offended party has already filed a civil action arising from the criminal act,
he has no right to intervene in the prosecution of the case 8 The Court con-
cluded that this ruling is strengthened by article 33 of the New Civil Code
which provides that, "In all cases of defamation, fraud, and physical injuries,
a civil action for damages entirely separate and distinct from the criminal
may be action brought by the injured party," and that such action may be
proved independently of the criminal and for its determination preponderance
of evidence would suffice.

Criminal Procedure-Amendment of information; double jeo-
pardy.

PEOPLE v. OPEMIA ET AL.
G.R. No. L-7987, March 26, 1956

Amendment is allowed before the defendant pleads, even without leave of
court, whether it be of form or substance.1 After plea or during the trial,
however, amendment may only be allowed by the court as to matters of form if
such amendment would not prejudice the rights of the defendant.2 There can be
no amendment as to substance becaise any such change would adversely affect
the rights of the accused. After trial or after judgment, no amendment is
allowed cxcept for purely clerical errors3 not afecting the rights of the
accused.

In People v. Opemia6 an information was filed charging theft of large
cattle alleged to have been committed on or about June 18, 1952- During the
trial, date of the crime was declared to be sometime In July, 1947 where-
jected on the ground that the rights of the accused would be prejudiced. The
trial court sustained the objection and dlsmissed the case.

The lower court with good reasns considered the amendment as referring
to substance and not merely to form. But even supposing It to be the contrary,
its allowance, after the defendants had pleaded was discretionary with the court
and would be proper only if it would not prejudice their rights.4 The court
made good use of its discretion in disallowing the amendments because it would
really be unfair to the defendants.5

The dismissal of the case by the lower court on the ground of variance
between the allegation and proof amounted to an acquittal and the defendants
could not be tried again without defendants being put twice In jeopardy of
punishment for the same offense. 6

* embl 'W. Okwrdeo. 45 0.0. Ma (Is"3).
P**ye v. GOMaan. 43 O.. 3"2 (1941).

* ulud et* v. Ah~bat. Phil M678 (181); Ckto at uL. Y. Ornats, "1 VM US (190S).
*Unitd 8t v. Vaiurn. a? Phfl. 44? (1914).
'Uishai Wfts v. ffh, 3 PhIL 20 (199): VAL. v. Azem, 11 IbL 5" 41M).

a Uad 8trem v. DMho ST Pdl. 42 (1314). Wbue the ,te - meI be fttz&d. or
wbo the vp ettag emr o not a taih that be ua pvzmi a pr date. be easdM aumoe
ta the tafornm"m tht the arL=vm cam= td on or &het a ht mba. Uwdm soch sa
al94stbm It t m reuired to prove the prece. date bat ww date w lto ot s o reot

t to m bpe aad pwuudlee the deemdaut.
0 Poo e v. Dias, G.. No. L-UR1. Mareb XO. 13,4. People v. B5me. G... No. 1..410.

Fcla. 1T. 194: Catilo v. Abys. G.I. No. 1.4 o. Ma 14. 194.
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Special Proceedings-Settlement of the estate of a deceased per-
son; residuary funds.

SIDECO, ET AL. v. TEODORO
G.R. No. L-6704 March 26, 1956

As a general rule, all of the property of a decedent of whatever character is
liable for the payment of his debts. But as to the order in which a decedent's
property is liable, it is a well-settled principle that in the administration of
debts and legacies which must first be exhausted before the real estate can be
made lnble.i In keeping with this principle, our Rules of Court provides
that the personal estate of the deceased shall be first chargeable with the
payment of debts and expenses.,

The applicability of the above mentioned rule Is contested by the defendant
in this case on the ground that said rule refers to personal and real properties
and not to the properties of the deceased which are in the hands of the admin-
istrator nor to the properties of the estate which are already in the hands of the
heiress.

In this case the Supreme Court in 1951 rendered a decision ordering
the Testate Estate of Margarita David to pay the claim of the Testate es-
tate of Crispulo Sideco. The other heiress, Sison, delivered her share of the
debt but the defendant Teodoro refused contending that the estate has real
property which could be sold to pay the Sideco claim. The administrator
of Sideco brought an action to compel Teodoro to deliver her share. In a
motion to sell real property to satisfy the amount the court stated that residuary
funds In the hands of the heiress can be used to satisfy he claim. From this
order the defendant appealed.

Contrary to the contention of Teodoro, the residuary funds in the hands
of the heiress are funds of the estate and court has jurisdiction to compel de-
livery to the administrator of the Sideco estate the necessary portion for the
payment of the claim.

It is a rule that in the ordinary course of an intestate proceeding the pro-
bate court should not authorize the delivery of the properties until after pay-
ment has been made of the recognized debts of the deceased and the expenses
of administration. 4 If there has been such delivery as when the court thinks
that there are no more debts 5 a remedy is provided under Section 6, Rule 89,
Rules of Court.6

Lilia R. Bautista

Special Proceedings--Validity of investments by the guardian of
the property of the ward; implied judicial authority.

IN RZ: GuAmziANsmr or BLAuuo MAxcm=No
PHILIPPINE TRUST COMPANY v. MARCELA BALLESTEROS

G.R. No. L-8261, April 20, 1956
Butherhand v. Haz8a.6 ID. L34.

'I . Rau 89. Rule of Court.
* Pavia v. do e Ross a PhIL 70 (1907); Lopez v. Enrlqume 16 Phil. a6 (1910); Favia v.

Yuo 24 PhIL 240 (1313).
* Cc UnJIenz v. Tc 0aquL 64 PhIL 6" (13M).

3 1. Rue 91. Ruls at Court.
-Wbere delsees. Iatam, or beru have entered Into poeson of portion& of the estate be-

fore the debt@ and expmns hare bee settled and paid, and have beme 1abl to contribute for
the payment of imch debts and experAse. the court having jurisdiction of the msat.t may. b7 OrdeWrfor that purpose. after bmerlng. seottl the amount of their sevvral -billtiem and order bow much
and In wbat maner each pers -IN, r-tribut., and ma iue caecution if crcumstasom re-
quire.-

19561
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The general rule is that unless otherwise expressly provided bf statute, a
guardian maf make investments of his ward's funds without an order of court-I
Under our law, the authority of the court is necessary for a guardian s to be
able to invest validly the proceeds of the estate of the ward. Thus, section 5 of
Rule 96 provides: "The court may authorize ana.quire the guardian to invest
the proceeds of sales or encumbrances, and a6j&-ther of his ward's money in
his hands, in real estate or otherwise, as shall be for the best interest of all
concerned, and may make such other orders for the management, investment,
and disposition of the estate and effects, as circumstances may require." In
the instant case, the Court laid down the ruling that granting that such judicial
authority is necessary to enable the guardian herein to invest the wa.-'w prop-
erty, such authority need not always be express; it may be impliediy given.

The petitioner Philippine Trust Co. was appointed guardian of the prop-
erty of the incompetent Braullo Marcelino; the latter's wife (the respondent)
was appointed gvardian of his person. The petitioner kept custody of the
pension that accrued in favor of the ward. The accounting of 1947 showed
a deduction of P5,841.46 representing the pre-war loans extended by the appel-
lant. They were paid during the Japanese occupation, but which payment was
subsequently invalidated. It is worth noting that in a previous accounting made
by the appellant, the court did not disapprove the items submitted including
the loans in question.

The lower court, relying on Sections 1 and 2 of Rule 96 4 of the Rules of
Court, held that the deduction made was not binding on the ward because of
failure of the appellant to secure a prior judicial authority to make such invest-
ments.

In reversing the ruling of the lower court, the Supreme Court ruled that
the proper law applicable was Section 5 of Rule 96, because Sections 1 and 2
apply only to sale or encumbrane. of the property of the ward or investments
of the proceeds thereof;s that while Section 5 requires prior judicial authority in
order that a guardian may invest the ward's money, it does not provide that
said authority must always be expresa. The approval by the lower court of the
accounting made before the war had the effect of Impliedly validating appellant's
accounts and will therefore bind the ward.

The Court through Chief Justice Paras declared: "The rule seeks princi-
pally to protect the funds of the ward against imprudent or unsafe investments

1 is Ax. Juan. 3.
2 Mak , of %te Maim of Co rt sor the o*Mg ad eseacustas of the propwty of the

Wrs ad Itmtas the p I thbama.
a Tb. WMr gmA.Wdk&aV pI a tInvhmt having r~atereac to any Pa.~ othaT tawn

judied. w'aah. Lrd f' v. L . n Pik x 274 (1312). eked is r M.aAi Gon Mm'"s o WEu
ttXm or Oow 415 (1947).

'11 of 3Mb 9 pw ovm: whn the tneo, ma 4 NMAr gmardlamp In tsauff"Mat
to malatatn the ward and his Lami or to miatol said etweat the wazd a s vmlur. or
0 ftt apam s tbat It to for the bawdt of the ward that Meea estatu orw pst thr
be solL or nowtem or otbhswe mnembared. and the piwn tbeio put out &t Lamt.- or
Wvuted In so prsoduaye sertty. or in the fmapiwvamt or seurty of otheral estate of the

w-8a, the guardfan W. a vert ed pati to the mt bw wd be wom apomd ot-
tiur forthh fac. adn praying that an ordr lmue mstharit the snm orew amm-

A vuerdahiss no autre,4t to a*U raml state of hl ward. owb br rvas of " avaerai
POwSM, ad ta the ahbeama of ay Opedsi authority to mn coafeTrd yt WM, etaxot or oe "a
eacrt. A sale of the war's rsaf bj the wmajdian wftboht autbaorty trvn the coort Is volkd In-
too. et &L. v. Quintana. at aL. 4 O.0. 543 (13.). efted ta JA.t2 '?O, AL lF"a0MXes Aw
1wu.VZXcr LAw 2*7 (1964).

4 T%* ohI s &t abe chn seatim 13M of Act No. 1459 which proriSa that deVotits or InK"24
30eodi h 7 trust somporsties - rd an or trwle of an ts peftwt. Umie o.Wis di-
r3ed by the instumment eruttar the t an be lammed ad tnv = In seco 5awe with the
pwu St lew serutMala LawtmW CC M&IMg sa d orteame banks: asd that being a trurt
e. oram.Y the apewt Won o rU,,sred to obtain prWI aUtGrt from the court to oan
Its ward's fuald.
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by the guardian; and It is not intimated herein that the loans made by he appel-
lant were of that kind."

It should be noted that under the facts of the case, previous judicial au-
thority is not indispensable. Act No. 3854 dealing with the guardianship of
incompetent veterans, does not expressly profide for a previous judicial author-
ity. It was only since June 18, 1949, when Republic Act No. 390 which repealed
Act No. 3854 was passed that judicial authority has been required.6

Pilipina A. Arenas

Evidence-Defense of alibi cannot prevail over the positive iden-
tification of the offender by the offended party.

PEOPLE v. COLLADO, ET AL.
G. R. No. L-8433, March 23, 1956

In common parlance the defense of alibi simply means the absence of the
accused at the scene of the crime at the time of its commission and therefore
it would follow that the accused could not have been the perpetrator of the
crime. This is the weakest defense that can be resorted to,l the easiest to con-
coct2 and requires positive, clear and satisfactory evidence to substantiate It.3
Weak as it is, however, it is not entirely useless for in the face of an air-tight
alibi testified to by witnesses whose credibility is so apparent and positive, that
doubt may be engendered to an extent favorable to the accused. 4

The principal defense in this case of People v. Collado, et aL is alibi. It
is established by the records of the case that Lim Ha, his wife, Guillerma Mar-
zan and their 13-year old daughter were living in their store in Quirino, Maria
Aurora, Quezon. On September 16, 1953, after the store had already closed for
the night, a band of four armed men, one of them masked, knocked at the door
of the complaintant, on the pretext of buying cigarettes. After gaining en-
trance, by the use of force and intimidation, they took money and goods amount-
ing to ?343.43 and also raped Guillerma and her dauihter, and Inflicted physi-
cal injuries upon Lim Ha. The commission of the crime was not disputed but
the controversy lies principally on the sufficiency of identification of the accused
made by the complainants. The accused alleged that on the hour in question
when the crime was committed, he was at his house four kilometers away, enter-
taining his guests with a dinner. His allegations were corroborated by his
comadre who is a teacher.

The offended party Guillerma testified that although the accused Collado
had his face partly covered with a handkerchief, she was able to recognize
him because handkerchief fell when she scratched it off as she pushed his head
while trying to prevent him from kissing her.

Under the foregoing facts, the court considcred defendant's alibi as "in-
conclusive and cannot prevail over Guillerma's postive testimony which the
trial court found so clear, natural, and convincing." The court also noted the
that Guilerma could not have been mistaken about the identity of the accused

0 It provide: vw7 uardian -hal Invst Lbe funds of his ward's etate In acb seurities
or property a athorised under the laws of the PhIiIppine but only upon prior order of the
wart exoept wben fnes'tawt ts In oertain oblations of the goiyr n-nts of the Pbhlippines or -3t

the United Statia.
SMI MORAN. OoiMUwm oN TMN RU Ms OW CoUT 15 (1960).

* Poople v. Do Asia. 61 Ph1. 884 (1944): sn: People v. Linnad. 51 O.G. 4191 (1966).
* People v. Lfmbo. 49 Phul. 94 (1916): People v. PM 51 PhIL 965 (1928).
* People v. de ke Santos. G.R. No. L-4880. Key 18. 1963.
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because there was liiht and she knew the accused well for he frequented her
store and they even addressed each other an "compadres'; This ruling is
to be expected from the facts of the case taking into account the numerous
cases decided on the point.s

Mariano M. Tajon

Evidence--Admission by silence; rule when a person is under ar-
rest or in custody.

PEOPLE v. TIA FONG alias AH SAM
G.R. No. L-7615, March 14, 1956

Qui tacoet consentire videtur (silence means consent) is a well-recognized
rule of evidence.1 Thus the Supreme Court once ruled that if a man remains
silent when he ought to speak, he will be debarred from speaking later.2 A
number of principles had been pronounced by the Supreme Court as regards ad-
mission by silence. In a cases It was held that if a defendant remains silent
during an offial investigation by a Fiscal such silence is no evidence of his
guilt as said official investigation was no occasion for denying the imputation
then being made against him However, In United State v. Bay 4 the Court ruled
differently. Here, the defendant was accused before the councilman of a barrio
with having criminally assaulted the offended party. The defendant kept
silent ua the latter explained the assault, neither admitting or denying the
imputation. At the trial, he alleged that the imputation was false, but the Court
held that if it were so, he would have instanly and indignanly denied the
mputaton when made before the councilman.

In the instant case, the Court ruled that in eonsiderng whether silence is
an *dmisslon of guilt while a person is in custody or under arrest, all circum-
stances must be taken into account. The defendant Tia Fong and three others
were accused of the murder of one Lian Kao, the son of Wong Kiat. It ap-
peared that the defendant and the father of the deceased were partners in a
business, but the defendant separated from Wong Kiat and formed his own
business. On February 20, 1951, the day before Lian Kao was found dead,
the defendant had a conversation with one Hermogenes Tago and the former
complained to the latter that he was losing in business because the father
of the deceased would not sell him breadL The defendant said that "it is
better that Wong Kiat and Lian Kao be whipped."

The evidence mainly relied upon for conviction of the accused was his silent
participation in the reenactment of the crime by his three ca-accu With
the aid of the written confessions of these three, two Philippine Constabulary of-
ficers (who acted as investigators) directed the accused to reenact the crime
and photographs of the reenactment were taken. In all the most important in-

s Pgeog v. AW. opu - P 3* v. Me I. '1 Phil 9113 (1940): People v. Nem. T7 Phil.
648 (1944): People v. D7 Too. 47 0.G. &4 (1561): P In v. h%5ado. 0.3. No. 1..lSt. June
27. 24,: People v. demaown. G.3. No. 1.-US. July 16. 1164; People v. Jitiodo. G.R.. No. 1,4.47S.
(1961): Pople ,. v. L i.. U. No. L-4543, July 16. 19.4: Peola v. Jintlado. GO.. Me. L.447L.
April 29. 1164: Peo Ie v. ber G. No. .4TM Krh 12. 1564: People v. Mamadre. G.. No.
L-44120. Augmt 2M, 16a; P v. Unay. GR. No. L4990. June 23, 154S: People v. Macioa.
0.3L. No. L-7. Aagwt 50. 1561: Poopis v. De I a G... No. 1.-82. October al. 1is": Peps
v. "Tuh&. "0.3L No. L.7232. May 18. 15; Pe v. Cutodlo. G... No. L.-7 7. October 24. 191:
Peop3e v. Caub-t. at l.. GAL No. ]-75. June 32. IU.

' Xxu) 122 prvrid.: -Andsalm bw ll oeu--Any act or dec,,ratio made In thep mreuo or
within the obeervaion of a party who does or sax nothing eth act or = I.t eu
as aataLVfy to mu ftr action or comment If not true. may be gives In evidence araIuet him.-

9 Gebrie v. Downs. 54 PLM 514 (1331).
* United States v. De I. Cru. 13 PIL 7 (190).
* 27 Pil.. 456 (1914).
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cidents and details of the crime, the accused took part, although silently and
on one occasion he corrected the position of his co-accused as they were reenact-
ing their respective parts.

The trial judge held that the guilt of the accused Tia Fong was proved by
his participation in the reenactment of the crime. On appeal, the defense
claimed that it was error for the trial Court to consider said participation as
an evidence against him because all that the appellant did was to r'emain silent
and do what he was told and directed to do. The accused claimed that he fol-
lowed the directions of the investigators during the reenactment because he had
already been maltreated.

In affirming the conviction, the Supreme Court, after quoting extensively
from American authorities 5 and citing the provisions in the Rules of Court,6

held that the better rule is to consider the circumstances in each case and decide
the admissibility of the silence accordingly.7 The Court said:

-It is to be noted that the Implcation of guilt In the case at bar is not derived from
mem silence: it is derived from appellant's silent acquiescence in participating in the re nact-
mnt of the crime. More than mere silence, appellant committed positive acts without

protest or denial when he was free to refuse. Had he not actually participated In the
commiilon of the offense for which he was charged, he would have protested being made
to take part in the reenactment thereof. he would have Informed the public officials at
the time of the reenactment or immediately prior thereto, that he did not actually take
pert in commission of the offense. The trial court committed no error In taking Into ac-
count appellant's participation In the reenactment as voluntary and in con.idaring it am
evidemce against him.-

Amelia R. Custodio

S"11 1259 (d) Silence under arret Stome of the courts have beld that one is under arrest
and in custody of an officer, when he is silent under accusation prevents his silence or the state-
ments themseives from being admissible against him on the ground that under the circumstances
be Is not called upon to speak. Other courts have held that this circumstanoe alone does sot
render the evidence inadmissible, and that an accusation of crime calls for reply even from a
person under arrant or In the custody of an officer, where the erutanes surrounding hhn
indicate that he is free to answer if be choos" to do so." (16 C.J. 63). see also 20 Am. Jur. 4.8.

a Rule 111. I I (e) 'lRghts of the defendant at the trial... His neglect or refusal to be a
witnes shall not in any manner prejudice or be used sailnst. ...

I Rules 128. 1 79 provides: Wltnese bound to asmwer. ixceptiou.-A witness must answer
questions pertinent to the matters at issue, though his answer may tend to establish a claim
against him bat, unle otherwise provided by .w, he need not giva an answer which will have
a tendency to subject him to punishment for an offense...."

@ *Certain situations in particular may furnish a positive for sllec.e without regard to the
truth or falsity of the statement whether the fact that the party Is at the Ine under arrest
creates a situation has been the subject of oppo ng opinions. A few courts (for the mot part
in acceptance of an *&ry Maahusts precedent) by a rule of thumb exclude the statememt
invariably but the better rule Is to allow some flerxbility according to the .1".. ... IVr
Wioxe oa x Eaumtcz 5041 (1940).


