RECENT DECISIONS

Civil Law—One who has been unlawfully deprived of a movable
may recover it from the person in possession of the same.

CRUZ v. PAHATI, ET AL.
G.R. No. L-8257, April 13, 1956

The rule that the possession of movable property acquired in good faith is
equivalent to a title! is subject to the exccption that one who has lost any mov-
able or who has been unlawfully deprived thereof may recover it from the per-
son possessing the same without indemnifying the possessor except if the latter
acquired it in good faith at a public sale. This is because no man can be divested
of his property without his consent, so that even an honest purchaser, under a
defective title, cannot resist the claim of the owner.2 However, to the foregoing
general rule there seem to be two exceptions:

First, where the owner has entrusted or delivered to an agent money or ne-
gotiable notes and where the money or ncgotiable notes have been delivered or
transfcrred to some innocent third party. This exception is based on the exi-
gencies of commerce and trade. Money bears no carmarks of peculiar ownership.
It is intended to pass from hand to hand as a8 medium of exchange without
cvidence of its title. Negotiable promissory notcs, so far as it is possible, are
intended to represent money, and like it, to be a mcans of commercial intercourse,
unfettered by any qualifications or conditions not appcaring on its face.

Sccond, another exception to the gencral rule is bascd on the doctrine of es-

toppcl. Thus, where a man voluntarily placed property in the possession of one
whose ordinary business it is to sell similar property as an agent for the
owners it is a warrantable inference, in the absence of anything to indicate
a contrary intent, that he intends the property to be sold. For example, where
“the owner sends his goods to an auction room where goods of a like kind are
constantly being sold, he will be estopped from recovering them in case they
are actually sold. In such cases, however, under this exception, there musat be
some act on the part of the real owner whereby the party selling is clothed
with the apparent ownership or authority to sell which the real owner will not
be hecard to deny or question to the prejudice of an innocent third party, dealing
on the faith of such appearance. If the rule were otherwise, people would not
be secure in sending their watches or jewelry to a jewelry establishment to be
repaired.3

In Cruz v. Pahati, ¢t al.,, an action for replevin to recover an automobile, an
attempt was made to bring the case under the second exception. The Court
found that:

“,..the automobile in Qquestion was originally owned by the Northern Motors, Inec.
which later sold it to Chinaman Lu Dag. This Chinsman sold it afterward to Jesusito Be-
lizo and the latter In turn sold it to paintiff. Bellzo was then a dealer In second band
cars. One year thervafter, Belizo offered the plaintiff to sell the automobile for him claim-
ing to have a buyer for it. Plaintff agreed. At that time, plaintiffs certificate of regls-
tration was missing and, upon the suggestion of Belizo, plaintiff wrote a Jetter to the
Motor Bection of the Bureau of Public Works for the lssuance of a New registiration certi-
ficate alleging as a remson the Joss of the one previously lasued to him and stating that
‘he was intending to sell his car. This letter was delivered to Belizo on Msrch 3, 1932,

1 Art. B89. Clvi]l Code.

® United States v. Botelo, 28 Phil 147, 188 (1914). Arenas v. Raymundo, 19 PhiL 47 (1911),
Varela v. Matute, 9 Phil. 479 (1908), Varela v. Finnick, 9 Phil (82 (1908).

8 United States v. Sotelo, note 2 sspra.
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He aleo turned over to Belizo the automobile on the latter's pretext that he was going to
show it to a prospective buyer. On March 7, 1982, the latter was falificd and converted
into an authorized deed of sale in favor of Belizo by erasing a portion thereof and adding
in its place the words ‘sold the above car to Mr. Jesusito Belizo of 25 Valencia, S8an Fran-
cisco Del Monte, for Five Thousand Pesos (P5,000).° Armed with this doed of sale, Belizo
succeeded in obtaining a certificate of registration in his name on the same date, March 7,
1952, and alo on the same date, Belizo sold the car to Felixberto Bulshan who in turn
sold it to Reynaldo Pahatl, a second hand car dealer. These facts show that the latter was
falsified by Belizo to enable him to sell the car to Bulahan for a valuable consideration.’”

Bulahan claimed that he had acquired the car from Jesusito Belizo for value
and without having any knowledge of any defect in title of latter. The trial
court held that defendant Bulahan was entitled to the car, hence this appeal to
the Supreme Court by the plaintiff.

In reversing the decision of the lower court, the Court applied Article 559
of the Civil Code and held:

“...plaintiff has a better right to the car in Question than defendant Bulahan for it
cannot be disputed that the plaintiff had been illegally deprived thercof because of the in-
genjous scheme utilizsed by Belizo to enable him to dispose of it as if he were the owner
thereof. Plaintiff therefore can still recover the possession of the car even if defendant
Bulahan had actsed in good falth in purchasing it from Belizo. Nor ean it be pretended
that the conduct of plaintiff in giving Belizo a Jetter to secure the issuance of a new certi-
ficate of registration constitutes sufficient defense that would preclude recovery because of
the undisputed fact that that jetter was falified and this fact can be clearly scen by a
cursory examination of the document. If Bulahan had been more diligent he could have
seen that the pertinent portion of the letter had been erased which would have plasced him
on guard to make an inquiry as regards the authority of Belizo to sell the car. This he
falled to do.”

It will be acen that Bulahan based his argument on the claim that he had
no “knowledge of any defect in the title of the latter.” In other words, Bula-
han thought that Belizo was the true owner of the car because of the falsified
letter. This contention cannot be sustained for the reason already given by the
Court. But the defendant could have invoked estoppel, not on that score (ap-
parcnt ownership) but on the ground that the plaintiff by his conduct made it
appear that Belizo had apparent anthority to sell the car. Precisely, the plain-
tiff delivered the car to Bulahan so that the latter might sell itt And previous
to this delivery, plaintiff had in fact accepted Belizo’s offer to secll the car for
him. Certainly, under such circumstances, plaintiff could be held in estoppel.
And the fact that Belizo was a dealer in second in second hand cars makes
this position all the more tenable.¢

Civil Law-—Rep. Act No. 1199 hag no retroactive application.

TOLENTINO, ET AL. v. ALZATE, ET AL.
G.R. No. L-9287, April 11, 1958

According to the Civil Code,! “laws shall have no retroactive effect unleas
the contrary is provided.” A statute operates prospectively and never retro-
actively ‘unless the legislative intent to the contrary is made manifest either by
the express terms of the statute or by neccessary implication.2 One exception

¢ In fact, under Article 1808 of the Civil Code, which the Court cited in aupport of itsa conch-
sion, “whete goods are e0ld by a person who fa Bot the owner thervof, and who does not sell them
under authority or with consent of the owner. the buyer acquires no better title to the gvods than
the selier had, unless the ocwner of the good is by his conduct precluded from denying the seller's
augthority to sell.™

P Art. &

? Begovia v. Noel, 47 Phil 543, 548 (1926). Neri v. Rchabilitation Finance Corporation, 81
O0.G. €209 (1%3), Manila Trading & SBupply Co. v. Santos and Saesz, 39 0.G. No. 3, ¢97.
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to this rule is that statutes regulating the procedure of the courts will be con-
strued as applicable to actions pending and undetermined at the time of their
passage.?

In Tolentino, et al. v. Alzate, et al., Antonio O. Alzate, manager of an ha-
cienda in Nampicuan and Guimba, Nueva Ecija, asked the Court of Industrial
Relations for permission to lay off nineteen tenants to enable its owner to
introduce mechanization program and thus increase its production at a lesser
cost. This petition was filed on August 12, 1954. The tenants denied that the
portion sought to be mechanized was suitable to mechanized farming and alleged
that the only purpose of the petitioner was to get even with them because they
had filed a claim against the hacienda in which they sought certain improve-
ments in their tenancy relations. On August 80, 1954, during the pendency of
the case, Rep. Act No. 1199 (Agricultural Tenancy Act of the Philippines)
was approved. Section 50, paragraph (a) of the law lists the causes whereby a
tenant may be dispossessed of the land, among them being the desire of the
landlord to cultivate the land “‘through the employment of farm machinery and
implements” and provides that in order that the mechanization may be under-
taken it is necessary that the landholder shall, at least one year but not more
than two years before the date of his petition to dispossess the tenant, file a
notice with the court and shall inform the tenant in writing in a language or
dialect known to the latter of his intention to cultivate the land himself, either
personally or through the employment of mechanical implements, together with
a certificate of the Secretary of Agriculture and Natural Resources that the
land is suited for mechanization.

The tenants then moved to dismiss the case on the ground that the landlord
not having complied with requirement of Section 50 paragraph (a) before flling
the petition, the Court of Industrial Relations had not acquired the requisite
jurisdiction. The motion was denied. Hence this appeal.

The Supreme Court found the tenants’ claim untenable, it appearing that
the petition of Alzate was flled on August 12, 1954, or prior to the approval of
the law. Invoking Article 4 of the Civil Code and the decision in Segovia v.
Noel,4 the Court ruled that there is nothing in Rep. Act No. 1199 which would
make its provisions operate retroactively. Equally held untensble was the claim
that the provision in question is merely procedural, because such s clearly sub-
stantive in nature and cannot be given retroactive effect uniess clearly expressed
in the law.

Vicente V. Mendoza

Civil Law—The rights of the parties under a contract vest at
the time of the perfection of the contract.

DOMINADOR NICOLAS, ET AL. v. VICENTA MATIAS, ET AL.
G.R. No. L-8093, Feb. 11, 1956

It is not seldom that the perfection of a contract is confused with the per-
formance thercof. When the distinction is not properly appreciated, the re-

* People v. Sumilang, 44 0.G. No. 3, 881, ARZ (1946). Guevaran v. Saico. 8¢ Phil 144 (1937),
Ho-anl v. Diomana, 88 Phil 741 (1927), Enrﬂ. v. Court of First Instance, 38 Phil, 74 (1917).
.Retroactive operation will more readily be ascribed to legislation that iea curative or legalix-
ing '.hAn to legislation which may dhndnnu:oomb though legally, affert past relations and tran.
aactions, (Ststutory Conatruction, p. 243).” (People v. Fateban Z«ta, 52 O.GG. 222 (198€])).
¢ 47 Phil 543 (1928).
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sultant effect is obviously the inability to designate the precise moment at which

the rights of the parties vest in them. Such inability in turn makes it difficult

to choose the right lJaw (as between an earlier and a later law on the same sub-

ject) to apply when issues arise regarding the rights of the parties under the

contract.

This problem was presented to the Supreme Court in the instant case. The
defendants urged the court to apply the new Civil Code, to a mortgage con-
tract executed before the date of effectivity of the Code.l

The facts were: On June 20, 1944, a document of mortgage was executed
between plaintiffs and defendants. By the terms thereof, defendants’ debt was
payable one year after the expiration of five years from date. Defendants
maintained that said period expired on June 29, 1950, which should be deemed
extended for ninety days, or until Sept. 27, 1950, because of the mortgagors’
oquity of redemption, under Section 2, Rule 70 of the Rules of Court, that as a
consequence thereof, plaintiffs’ rights, as mortgagees, became vested on the
date last mentioned, when the new Civil Code was already in force. Hence, de-
fendants concluded, said Code was applicable to the case

The basis of this contention of the defendants was that the rights of the

parties vested at the time of the performance of the contract. Under this

yeory, the proper law applicable would be that which is in force at the time
performance. In the instant case, it was the new Civil Code.

It is true that the proper law applicable i{s that which is in force at the
time of the vesting of the rights of the parties. But the defendants committed
& grave error in asserting that the vesting of the righta of the parties was at
the time of performance. The Supreme Court made it explicit that the vesting
was at the time of perfectiom, not performance. It said:

““The date of maturity of an obligation affects the enforcement thereof, not its exletence.
In a contractual cbligation, Yke the one under consideration, the right of the obligee accrues
upoa the perfectien of the contract. The term fixed determines, not the westimg of the
right of the creditor. but merely, the time at which he may exsct performance of the dede-
or’s obligation.”

With respect to the argament of the defendant that the ninety-day period
for redemption suspended the vesting of rights, the Supreme Court answered:

“The 90-day period of the rules did »ot postpone the vesting of the mortgages’s right.
comtrary, it Implhed that the rizchts of the atter bad vested already, for said provi-
siom of the rules directs the rendition of judgment {n favor of the mortgages — which would
ahle his rights had mot accrued as yet — alhough foreclksure shall not take

Place ualams the morigagor falls to satiafy the judgment within said period.”

|

Civil Law—The widow may impugn a transfer made by her de-
ceased Ausband during his lifetime, if such transfer is fictitious, simu-
lated or inexistent.

JOHANNA BORROMEO v. DR. VENUSTIANO BORROMEO, ET AL.
G.R. No. 1-7548, Feb. 27, 1958

VASQUEZ v. PORTA
G.R. No. L-8767, Feb. 28, 1958

These two cases, decided one day apart, involved the same question of law:
the authority of the widow to impugn a transfer made by her husband during

1 Effective August 30, 1980,
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his lifetime, which was without consideration or where the consideration was
illegal.

In the Borromeo case, the deceased husband sold the property for P3,000,
but the consideration was never paid. In the Vasquez case, the deceased hus-
band made a simulated mortgage of the property to avoid the judgment for
support in favor of the wife. And as a result of the connivance between the de-
ceased husband and the mortgagee, a foreclosure sale was effected; this was
not however confirmed.

In the first case, the defense was that the wife's right to contest the simu-
lated sale by the husband arose only after the liquidation of the conjugal part-
nership.

The Supreme Court ruled that this rule applies only in cases where the
sales are made under onerous title in violation of the Civil Code or in fraud of
the wife, and not to sales where there is absolutely no consideration. Since the
sale was fictitious, without any consideration, it should be regarded as non-
existent, not merely annullable.l

In the Vasquez case, the ruling of the Court was aof the same tenor. It
said that aince the mortgage and the sale in favor of the appellant were ficti-
tious, simulated and without consideration, they were not merely voidable but
totally vold ab initio, and incxistent in law. Consequently, the land remained
the property of the deceased. Wherefore under Rule 88, Section 2, and Rule 75,
Section 2, the plaintiff, as administratrix of the estate of the husband and as
liquidator of the conjugal partnership, had a right to sue for the recovery of
the lands which were fraudulently transferred.

Another important issue was raised in the case of Vasgques v. Porta, namely,
the applicability of the principle of in pari delicto non oritur actio in the case
of an action by a widow to annul the fraudulent conveyance made by the de-
ceased husband. The Supreme Court was explicit in denying the applicability
of said maxim in this case, first, because the widow sued not only as adminis-
tratrix of the deccased, but also in her own behsalf, and secondly, because the
maxim applies only in cases of contrscts with illegal consideration, and not to
simulated or fictitious and inexistenet contracts, as when there is no considera-
tion.

Benjamin C. Santos

Civil Law—Acquittal tn a criminal action not a bar to a civil ac-
tion; contract of trust, estoppel.

PHILIPPINE NATIONAL BANK v. CATIPON
G.R. No. L-6682, Jan. 31, 1856

Under Article 100 of the Revised Penal Code, a person criminally liable
for a felony is also civilly linble. It is a well-settled rule of statutory construc-
tion that criminal and penal laws are to be strictly construed against the state
and liberally in favor of the accused,! so that an accused may be convicted
only after proof beyond reasonable doubt as differentiated from civil actions
in which only a preponderance of evidence is required. Thus, in the past, the

' Citing Pascual v. Pascual, 78 PbiL 581 (1942).

" United Btatsa v. Abad Santos, 36 Phil 243 (1917); Fuentes v. Dir. of Priscns, (¢ Phil. 22
(1924).
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question often arose as to whether acquittal in a criminal action is a bar to an
action for civil liability. This was finally resolved by Article 29 of the new Civil
Code which provides:

“When the accused In a criminal prosecution is acquitted on the ground that his gullt
has not been proved beyond reassonable doubt, a civil action for damages for the same act
or omission may be instituted. Such action requires only a preponderance of evidenos.
Upon motion of the defendant, the court may require the plaintiff to file a bond to answer
for damages in case the complaint ahould be found to be malicious. If in a criminal case
the jodgment of acquittal is based upon reasonable doubt. the court shall so declare. In
the abesence of any declarsution to that effect, it may be inferred from the text of the deci-
sion whether or not the acquittal is due to that ground.”

In the instant case, the Court had the occasion to apply this provision. The
defendant Catipon was a customer of J. V. Ramirez & Co., Inc.,, which was an
indentor and importer. Because defendant desired to get the onions pur-
chased by him from the said company, he affixed his signature to a trust receipt
presented to him by J. V. Ramirez’ son who told him that the only way to get
the onions which he bought was to sign the trust receipt, making Ramirez and
the defendant trustees of the merchandise belonging to the plaintiff bank. The
plaintiff's claim flled in the insolvency proceedings of J. V. Ramirezx & Co.
was unsatisfied as the latter had no sufficient assets to meet all claims of its
creditors.

At the instance of the Philippine National Bank,® Catipon was charged
with estafa for having misappropriated, misapplied, and converted the mer-
chandise covered by the trust receipt, but after due trial, the defendant was
acquitted of the charge. The plaintiff brought the present action to recover
the value of the goods. The defendant alleged that his acquittal in the estafa
case was a bar to the present civil action, because the Bank did not reserve in
the criminal case its right to separately enforce the defendant’s civil liability.

The Supreme Court affirmed the decision of the lower court against the de-
fendant, because the acquittal in the estafa case in the lower court was predi-
cated on the conclusion that the “guilt of the defendant Catipon has not been
satisfactorily established,” as expressly recited in the decision. 8aid acquittal,
being equivalent to one on reasonable doubt, did not preclude a suit to enforce
the civil liability for the same act or omission under Article 29 of the Civil Code,
and did not finally determine nor expressly declare that the fact from which
the civil action might arise had not existed.? The declaration in the decision of
acquittal to the effect that “if any responsibility was incurred by the accused—
that is civil in nature and not criminal,” amounted to a reservation of the civil
action in favor of the offended party, for the court in jta decision had no reason
to dwell on a civil liability that it intended to extinguish.

The Court further ruled that the appellant having executed the trust re-
ceipt, he was liable ex-contractu for breach thereof. By merely signing the
trust receipt he assumed the obligations thereunder and the Bank having acted
on that assumption, and not having becen warned nor having reason to believe
that the latter did not intend to be bound by its terms or that there were special
arrangements between Ramirex and him, the defendant could not deny that
liability under the principle of estoppel.¢

* Hereinafter refarred to as the Bank.

® Rale 107, §1(d) of the Rules of Court provides: “Extinction of the penal action does not
carry with it extinction of the civil, unless the extinction proceeds from a declaration in a final
judgmaent that the fact from which the civil might arise did not exist. In the other cases, the
person entitled to the civil action may Institute it in the jurirdiction and in the manner provided
by law agsinst the person who may be llable for restitution of the thing and reparation or in-
demnity for the dameages suffered.”

¢ Th .ﬂoppd.a.dmh&onormm%hnndnﬁmchﬂnma&cm
m:t]lu it. and cannot be denied or disproved as against the person relying thereon. (Art. 1431,
(o] Code).
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Civil Law—Revocation of wills; its allowance and disallowance;
what constitute undue influence.

BARRETO v. REYES
G.R. No. L-6830, Jan. 31, 1956

The making of a will being a personal act,! the will shall be disallowed
if it was procured by undue and improper pressure and influence, on the part
of the beneficiary or of some other person.2 In the instant case, the Court de-
fined undue influence.

On March 30, 1948, Lucia Milagros Barreto filed a petition for the probate
of a will supposed to have been executed on March 14, 1946 by Maria Gerardo
vda. de Barreto who died March 5, 1948. Said will instituted the petitioner as
the sole heir to her property. The appellant Reyes opposed the probate of the
same, on the ground that the testatrix had two daughters, Milagros and the de-
ceased Salud (wife of Reyes). On April 7, 1948, Reyes filed a petition for the
probate of a will dated April 22, 1944, executed by the same testatrix. This
will alleged that she had two daughters, one was Salud, married to Reyes with
whom she had 3 children.

It was duly proved that Salud was not the legitimate daughter of the de-
ccased but of Lim Boco and Dim Tansi; that she was ‘adopted’ (but not legally
adopted in the strict sense of the word) when only three days old; that Mila-
gros, the only legitimate daughter was born fifteen years later; that the family
treated Salud as a daughter; that the will of 1944 was executed while Salud
was still alive and to avoid hurting her feelings, the testatrix did not reveal
the truth in the will; and the subsequent will was executed when Salud was
already dead.

Although probate proceedings should be limited to the question as to wheth-
er a will was executed in accordance with the formalities required by law and
whether the teatator was in a condition to make such will,? the court said ‘“this
fs correct only as a general proposition, but not where, as in the present case,
two successive inconsistent wills were presented for probate and the issue of
filiation was raised squarely to determine whether the testatrix intended really
to revoke the first will. When the issue involved is revocation, it is the func-
tion of the court to examine the words of the will.”

Assuming that Reyes had established that Milagros told the testatrix to
change her will because of the conduct of Reyes in squandering the estate left
by Salud and in trampling upon the rights of Milagros while the testatrix was
still alive, the Court said that such importunities were not sufficient to constitute
undue influence so as to invalidate the will of 1946.

The Court upheld said will to be a valid revocation of the previous one;
and then quoted from American Jurisprudence:4¢

It la not enough to establish unduc Influence that the testator has been perauaded to
make his will; it must be shown that he made his will under coercion, compuklon, or re-
straint, so that in fact the {nstrument docs not represent his own wishes... Moderate and
ressonable solicitation and entreaty addressed to the testator do not constitute undue in-

I Bew Art. 784, Civil Code: 8 ManrEsa 430 (3rd ed.).

* Art. 839, id

$ Among the evidence presented were the testimony of the attending physician when Milagros
who was younger than Salud, was born to the ¢ffect that the birth was primepara: the birth certl.
ficate of Salud; the teatimony of the neighbors, the nurse, the parish priest and the lawyer of the
teotatrix.

* Im re Eatate of Johnson, 39 Phil. 156 (1918).

¢ 87 AM. Jun, Wnana § 381.
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fluence even though they induce the testator to make the kind of will requested, if be
yields intelligently and from a conviction of duty. EKven earnest entreaty and persus-
sion may be employed upon the testator without affecting the validity of the will so jong
as they are not irresistible.”

Speaking for the Court, Chief Justice Paras said: “The alleged importuni-
ties merely constituted fair arguments, persuasion, appeal to emotions, and en-
treaties which, without fraud or deceit or actual coercion, compulsion or re-
straint, do not constitute undue influence sufficient to invalidate a will.”

Civil Law—There 18 no prescription of action in the probate of
a will.

ERNESTO M. GUEVARA v. ROSARIO GUEVARA
G.R. No. L-5405, Jan. 31, 1956

The provisions on prescription of actions are contained in Articles 1139-
1155 of the new Civil Code. The present case clarified doubts raised in previous
cases! and definitely set down a ruling that these provisions on prescription of
actions are applicable only to civil actions but not to special proceedings, par-
ticularly to a probats of a will.

It is provided in the Rules of Court,? that “any executor, devisee, or legates
named in a will, or any other person interested in the estate, may, at any time
after the death of the testator, petition the court having jurisdiction to have
the will allowed, whether the same be in his possession or not, or is lost or
destroyed.” The phrase “at any time after the death of the testator” is clear
enough to warrant the inference that the law allows an indefinite period, after
the testator’s death for the presentation of the corresponding petition for the
probate of a will.® :

On Aug. 26, 18381, Victorino L. Guevara executed a will, distributing his
assorted movables to his children, stepchildren and second wife and disposing
of his 259-ha. land, thus: 100 hectares reserved for disposal during his lifetime;
108 has. to his legitimate son Ernesto; and 21 has to his recognized natural
(“mi hija natural reconocida’) daughter Rosario. On July 12, 1983, the testa-
tor executed a deed of zale in favor of his son, Ernesto conveying to the latter
the southern half of the lot, and expressly recognized him as the owner of the
other half; so that a certificate of title for the whole tract of land was issued
in the name of Ernesto, exclusively. The testator died on Sept. 27, 1938, but
his will was not filed for probatse. Four years later, Rosario, claiming to be a
recognised natural child and on the assumption that her father died intestate
brought suit to recover her legitime. That action reached the Supreme Court
which rendered a decision in 1943, ordering the will to be presented for probate.
Rosario acted accordingly by flling a special proceeding for probate of the will
on Oct. 5, 1945,

Ernesto filed a motion to dizsmiss on the ground that whatever right to pro-
bate the parties might have had already prescribed.

The Court held that the will must be admitted for probate and said that
the application of the statute of limitations to the probate of a will would be
destructive of the right of testamentary disposition and violative of the owner's
right to control his property within legal limits; that if prescription would be

! Buntay v. Suntay, 50 O.G. 531 (1964).

? Rule 77, §1.
® Aquino, Ramona C., Review of 1954 Decisions in Ciril Law, 30 Par. LJ. 220 1853).
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applied, the will would be left at the mercy and whim of custodians and heirs
interested in their suppression. Justice Concepcion, speaking for the Court,
said: “It is not without purpose that the Rules of Court 77 prescribes that ‘any
person interested in the estate may, at any tinie after death of the testator, peti-
tion the Court having jurisdiction to have the will allowed’. Taken from the
Code of Proccdure of California, this provision has been interpreted as mean-
ing that the statute of limitations has no application to probate of wills.”

Having high persuasive value,4 some American decisions were quoted, thus:

““One of the most fundamental conceptions of probate law, is that it is the duty of the
court te cffectuate, in so far as may be compatible with the public interest, the devolutionary
wishes of a deceased person.””

Civil Law—Court’s poiwer to fix the duration of the period of an
obligation.

TIGLAO, ET AL. v. THE MANILA RAILROAD CO.
G.R. No. L-7900, Jan. 12, 19566

Under Article 1197 of the new Civil Code, there are two instances wherein
courts have the power to fix the duration of the period of an obligation, name-
ly: (1) when the obligation does not fix a period but the nature of the obliga-
tion and the circumstances warrant the inference that a period must have been
intecnded by the parties; and (2) when the duration of the period depends upon
the will of the debtor. An obligation, the duration of the period of which is
made to depend upon the will of the debtor is different from an obligation whose
condition is depecndent upon the will of the debtor. The latter is void; but if
what is left to the will of the debtor is not the existence or validity of the obliga-
tion but merecly the duration of the term for its fulfillment, the obligation is
valid and the courts may fix the period.l In the exercise of the power to fix
the period of the obligation, the courts shall determine such period as may
under the circumstances have been probably contemplated by the parties and
once fixed, the period cannot be changed by them,2 unless the parties change the
period by mcans of novation.?

In order that the courts may exercise this power, it is not always necessary
to expressly make the period dependent upon the will of the debtor.4 Thus,
when the debtor binds himself to pay when his means permit him to do so, the
obligation shall be dcemed to be one with a period, subject to the provisions of
Article 1197.8

In this case, the plaintiffs, 36 employees of the defendant, brought this ac-
tion to rccover the sum of P7,275 representing the aggregate balance of salary

4 Cu v. Republic, G.R. No. L-3018, July 18, 1951.

3 Papitta, Axanosto, Osticarroxn AND CONTRACTS 168 (19860).

" Art. 1197, 3rd par., Civil Code.

! See Art. 129], id.

¢ In the following cssew the Court fixed the duration of the period of the obligation: when the
contract fixed no period for fulfillment of condition, Barreto v. City of Manila, 7 Phil 416 (1907):
when the date for delivery of thing is not fixed, Smith, Bell & Co. v. Mattl, 44 Phil. 874 (1922):
when obligntion atipulates payment in installments but without a fixed term, Levy Hermanocs v.
Paterno, 18 Phil. 383 (1911): when the contract of kwse fixed no term, Yu Chin Piso v. Lim
Tuseco, 33 Phil 92 (1918).

$ Art. 1180, Civil Code.
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differentials still due them under a memorandum of agrecment$ concluded be-
tween them and the defendant. The defendant refused to pay sajid amount on
the ground that pursuant to its agreement payment of the salary differentials
after exhaustion of the P400,000 was subject to the condition that “funds for
the purpose are available,” and that no funds were available at that time be-
cause the defendant was lozing in its business. The Court did not give merit
to this contention of the defendant, as the memorandum of agreement did not
stipulats that the salary differentials were to be paid only from surplus profits.

~...in a golng concern the avalledility of funds for a rarticular purpose is a matter
thatl dove not mecemarily depend upoa the cash position of the company but rather upon
the Sadgment of its doard of directors in the choice of projects, messurss or cxpesnditures
thet should be given preferemoes or priority, or in the choice between alternatives. So if
was able %o reise or appropriate funds to meet olher ocbligations notwithetanding
the fact that it was leing, we hink it could have done lkewiss with rempect (o ita debt
to the plaiatiffs, an cdiligution which s dmerving of preferential attemtion becsuee it s
owed e the peer.”

The Court sajid that viewed in this light, the ability to pay salary differen-

i

will of the debtor, and therefore, pursuant to Article 1187 of the new Civil Code,
the duration of the term would be fixed by the court

Civil Law—Currency in wAich payment is to be made; applica-
tion of the Ballaniyne scale of values pa PP

GREGORIO ARANETA, INC. v. TUAZON DE PATERNO AND VIDAL
G.R. No. L-7877, Jan. 31, 1958

The payment of debta in money shall be made in the currency which is the
Jegal tender in the Philippines.! In case an extraordinary inflation or defla-
tion of the currency stipulated should supervens, the valoe of the currency at the
timse of the establishment of the obligation shall be the basis of payment, unless
there is a stipulation to the contrary2 It {s well-ssttied that obligations com-
tracted during the war and due and payable before liberation may be paid after
liberation on the basis of the Ballantyne scale.?

The present case was a three-cornsred contest among the purchaser, the
seller and the mortgagee of certain portions of residential land owned by the
defendant Pas Tuason de Patarno. In 1840, 1941, and 1943, ahe obtained from
Jose Vidal Joans secured by a mortgage on the several lota in question. The pay-
ment on the first loan was fixed at two yoars, and on the second and last, at
four years. In 1943, the owner decided to sell the entire property for P400,000
and entered into negotiations with the plaintiff, which resulted into the execu-
tion of the contract “Promesa de Compra y Ventsa,” whereby it was stipulated
that subject to the preferred right of the lessees and the mortgagee, Pax Tua-

® The dasis of the phintiffs clabm is Lhe contraat which ecostalnme the fellowing stipulatioss:
~1. That the Maniln Railresd Company hereky reitarates tts approval of the standardised selaries

ssheoguen of socordanes
Wn-um-mmmm.nm&madmm—.hwmw
!«Mm.tmtwmmmmtmdemm

of 1480,.000, the empleyess and borery affectad by the standardised phs will recetve their presemt
salaries previded that any wuge 4ifferential from date of exhamstion will b paid when funds for
the purpese are availabhle ™

3 Art 1249, Civil Code.

® Art. 1288, il

® Dela Cruz v. Dol Rosario, G.R. No. L4889, July 2. 18I: Arevalo v. Barreto, C.R. No.
L-3818, July 31, 196]1;: Wilkoa v. Berkenkotter, 49 0.G. 1401 (1962).
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zon would sell to Araneta and the latter would buy the estate for P400,000, 905%
of which would be paid at the time of the execution of the contract.

On Oct. 20, 1943, the day before the execution of the contract, Tuazon of-
fered Vidal a check amounting to P143,150 executed by Araneta in Vidal's
favor, in full settlement of Tuazon’s mortgage obligation, but Vidal refused to
receive the same, contending that by their agreement, the mortgage debt was
not to be paid either partially or totally before the end of four years from Ap-
ril, 1943.

In a previous case betwcen the same parties,é the Supreme Court held that
the plaintiff should bear the loss resulting from the non-collection of the checks.
The quc%m in this case was whether the aforementioned sum loaned during
the JapaBese occupation should be paid in Philippine currency, peso for peso
or in its equivalent under the Ballantyne scale.

In ruling that the Ballantyne scale should be applied, the Court said that in-
asmuch as the sum was part of the 190,000 (809 of the entire price) advanced
by the plaintiff to Tuazon on Oct. 19, 1943, as stipulated in the contract of prom-
ise to sell and said obligation became ‘‘due and payable during the occupation,
the amount therein given should now be paid, pursuant to a long line of deci-
sions of this Court, in its equivalent in Philippine currency as fixed in the
Ballantyne scale. The srgument of Tuazon to the effect that the credit of Vidal
matured after liberation and as a consequence, should be fully satisfled in Philip-
pine currency might have been good only against herself, as Vidal’s debtor;$
it may not be availed against plaintiff who has no juridical relation with Vidal,
as it was specifically stated in the contract between the plaintiff and the de-
fendant that the latter would settle her debts to Vidal.”

Civil Law—A threat to enforce a just or legal claim through
competent authority does not vitiate consent.

SISON VDA. DE ASPERER v. DUNGAN, ET AL.
G.R. No. L-8016, Jan. 27, 1956

One of the essential requisites of a contract is the consent of the contract-
ing parties.! Consent must be freely given;2 a contract where consent is given
through mistake, violence, intimidation, undue influence, or fraud is voidable.?
There is intimidation when one of the contracting parties is compelled by e
reasonable and well-grounded fear of an imminent and grave evil upon his per-
son or property, or upon the person or property, of his spouse, descendants, or
ascendants, to give his consent.4 Intimidation is the equivalent of threats under
Article 282 of the Revised Pcnal Code;® and the degree of the same depends
upon the age, sex and condition of the person intimidated.® However, under
the last paragraph of Article 1335 of the Civil Code a threat to enforce one's

¢ Araneta v. Tuazon, 49 O.G. 48 (1952).

8 The Court further noted: ‘This i{s not altogether legally sccurate, even as regards Pazx Tus-
zon, for our decision of Aug. 22, 1982, directa the applicalion of the Bollantyne scale to the loans
obtained by her during the Japanese occupation. Consequently, {f her contention were sustained,
she would collect from plaintiff, peso for peso, but would pay her debt to Vidal with benefit, part-
ly. of the Ballantyne scale.”

U Art. 1318, Civil Code.

® Comment on the case of Osorio de Fernandex v. Howard, G.R. No. L-4438, Jenuary 28, 1988,
30 Pun. L.J. 535 (1958).

* Art. 1330, Civil Code.

¢ Art. 1333, second par., id.

2 PaprLta, AMBaosgio, OBLICATIONS AND ConmmacCTs B78 (1960).

¢ Art. 13315, third par., Civil Code.
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claim through competent authority, if the claim is just or legal, does not vitiate
consent. This legal provision was applied in the instant case.

On April 30, 1935, the plaintiff sold to Ambrosio Garcia and Mariano Ri-
vera 1II a parcel of land, with a right of redemption within 10 years. The
transaction was closed through the intervention of Tomas Dungan, who con-
tinued tilling the land. On Dec. 4, 1944, Rivera and Guillerma Dungan (wife
of Ambrosio Garcia) reconveyed to the plaintiff said lot for 92,100, represent-
ing the purchase price. Since 1947, however, Dungan who had been tilling the
land refused to deliver to the plaintiff the latter’s share in the produce. Hence,
this action for forcible entry.

Among other things, the defendant contended that the redemption was null
and void, because it was made through force and intimidation on account of
the presence of a policeman and a Japanese soldier when the execution of the
deed of redemption was made on Dec. 4, 1944. The Court held that the pres-
ence of the policeman and Japanese soldier did not taint the redemption with
“duress that may nullify {t, for plaintiff was then entitled, as a matter of legal
right, to redeem the lot in question, and accordingly, to seek the assistance of
the duly constituted authorities in the enforcement of such righta.”’? At their
time of redemption, Japanese war notes had some value, apart from being
legal tender,’ and as such, sufficient to discharge obligations to effectively assert
plaintiff’s right of redemption.

Civil Law—Breach of a promise to sell is not covered by Art.
1592 of the Civil Code. '

AYALA Y COMPANIA v. ARCACHE
G.R. No. 1L-6423, Jan. 31, 1958

The power to rescind obligations is implied in reciprocal ones, in case one
of the obligors should not comply with what is incumbent upon him.! How-
ever, the power to rescind is not absolute,2 and the general rule is that rescis-
sion will not be permitted for a slight or casual breach of a contract.? Thus,
under Article 1592 of the Civil Code, it is provided that, in the sale of immova-
ble property, even though it may have been stipulated that upon failure to pay
the price at the time agreed upon, the rescission of the contract shall of right
take place, the vendee may pay, even after the expiration of the period as long
as no demand for rescission of the contract has been made upon him either
judicially or by a notarial act. The present case reiterated the rule that the
above provision refers only to slight or casual violations aof contractual obliga-
tions and not to substantial breach of contract; and that the same legal provi-
slon governs contract of purchase and sale, but has no application to a prom-
ise to sell. This rule has been applied in Caridad Estates Inc. v. Santeros, Aldbea
v. Inguimboy,t and the recently decided case of Jocson v. Capitol Subdivision,
Inc. and Court of Appealss.

T Doronila v. Lopes. 83 Phil 380 (1004): Babalvaro v. Erianger, ¢4 Phil 88 (1%37). Seec 8
Marmama 411 (8th od. Rev.).

8 Cla. .Genernl de Thbacalsra v. Araneta, Inc. G.R. No. L-8480. Jan. 31, 1968, as commented
on in 30 Puo. LJ. 622 (1968).

1 Are. 1191, last par. Civil Code

* 80 Pam. L.J. 540 (1983).

® Beag Fo & Co. v. Hawalian-Philippine Co., 47 PhiL 831 (1928).
PRIl 114 (1340).

1
7 O.G. 131 (1%40).
R. No. L4378, Feb. 18, 1M3.

[ 2
L]

(o]
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On July 1, 1948, the plaintiff and the defendant executed a deed whereby,
plaintiff agreed to sell to defendant and the latter to purchase from the former
four lots for P447,972 payable as follows: P100,0000 on or before Aug. 9, 1948,
a promissory note was executed simultaneously with the deed; the balance to
be paid in annual installment of P100,000 each, payable on Aug. 9 of the subse-
quent years, except the last installment, which should be P47,972. It was fur-
ther stipulated, among other things that upon payment of the first installment,
title to the property would be transferred to the defendant who would secure
payment of the balance with a first mortgage on said lots and improvements
thereon; that the defendant could take immediate possession of the lots, but,
until title thereto was transferred to him, as stated, his possession should be
that of a tenant, with option to purchase.

When on Aug. 9, 1948, the defendant failed to pay the promissory note
for P100,000, the date was extended to Oct. 8, 1948 and then to Jan. 81, 1949
and finally to April 4, 1949. The deed was properly amended.

On Aug. 9, 1949, when the first annual installment became due, the de-
fendant did not pay. An amendment was made extending its payment to Feb.
9, 1960. Soon after the defendant’s failure to pay at that time, this action was
brought to rescind the contract and to recover damages.

In finding the defendant’s contention that the plaintiff also incurred in de-
lay by his failure to execute the dced of conveyance after full payment of pro-
missory note to be without merit, the Court considered the evidence presented
to the effect that the defendant himself asked for its postponement due to
scveral suits filed by his creditors and that the defendant did not have the
money required to meet his obligations to the plaintiff. “... it clearly appears
that the plaintif was well-meaning, considerate and accommodating in dealing
with the defendant,” said the Court, referring to a series of extension of time
of payment of the obligation.

The defendant maintained that under Article 1592 of the Civil Code, res-
cission should not have been ordered without giving him opportunity to pay first
the first annual installment of P100,000 which he claimed he was rcady, will-
ing and able to pay and which he offered in open court. Against this the Court
ruled:

*The cases cited in support thereof refer to slight or casual violations of contractusl
obligations, whereas the breach in the present case is substantial.... Lastly, sald legal! pro-
vision governs coutracts of purchase and sale but has no application to a promise to sell
such as the one involved in the contract between the parties herein.”

Civil Law—Time to exercise right of legal redemption; redemp-
tion under Com. Act No. 141.

MANAOIS, ET AL. v. ZAMORA, ET AL.
G.R. No. L-6251, Jan. 31, 19858
BARADI AND BONITA v. IGNACIO
G.R. No. L-8324, Jan. 19, 1856

There are two kinds of redemption, namely, conventional and legal.! Legal
redemption is the right to be subrogated, upon the same terms and conditions
stipulated in the contract, in the place of one who acquires a thing by purchase
or dation in payment, or by any other transaction whereby ownership is trans-

! Art. 1600, Civi} Code.
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mitted by onerous title.2 The law specifically enumerates the persons who may
exercise the right to redeem;3 a co-owner of a thing may exercise the right of
redemption in case the shares of all the other co-owners or any of them, are
sold to a third person.4¢ Article 1623 of the Civil Code provides: *“The right
of legal pre-emption or redemption shall not be exercised except within thirty
days from the notice in writing by the prospective vendor, or by the vendor
as the case may be.” This repealed the old provision providing that the ‘“right
of legal redemption can be exercised only within nine days, counted from the
inscription in the Registry, and in the absence thercof from the time the re-
demptioner shall have had knowledge of the aale.”t

The case of Manaois v. Zamora,$ clarified the said provision of the old Civil
Code. The four plaintiffs and one of the defendants are brothers and sisters
and were formerly owners pro<ndiviso and in common of a parcel of land, left
by their father. On Jan. 10, 1943, said property was partitioned among the
heirs. On April 2, 1948, one of the heirs, Florencio Manaois, conveyed his one-
fourth share of the lot to the defendant Zamora in consideration of P500. On
same date, Zamora took possession thereof in the presence and with the acqui-
esence of the plaintiffs.

On May 3, 1943, Zamora, accompanied by one of the plaintiffs, got from
the register of deeds the certificate of title of the property bought by him.
Once in possession of the duplicate certificate of title, the defendant presented
the deed of conveyance of the property in order to be recorded in the Registry
of Property, however, he was advised that said deed could not be recorded unless
& copy of the deed of partition among the heiras was presented. Due to diffi-
culties encountered in securing the deed of partition, the defendant did not in-
sist in registering the deed of conveyance. On July 22, 1946, the Register of
Deeds upon being advised by the defendant why he could not secure the deed
of partition, accepted the deed and entered the same in the entry book of his
office. On the same date this action was brought for legal redemption, under
Articles 1523 and 1524 of the old Civil Code. The evidence clearly showed that
the plaintiffs had knowledge of the sale in question since its cxecution on April
2, 1943. The question to be decided was whether the nine-day period should
start from July 22, 1846 (date of registration) or from April 2, 1943 (when
petitioner had actual knowledge).

The Court held that the date when the petitioners had actual knowledge
should be the starting point, because the date of registration was intended to
be applied only to cases where the date of actual knowledge was unknown, the
idea being that knowledge of the aale might be presumed from its mere regis-
tration and not to cases where the date of prior knowledge was known, other-
wise, a legal presumption would be given more importance than a real fact.7
Chief Justice Paras, speaking for the Court, said:

It is deajrable that the purchsser of real property should not be left guessing or in
suspense as to the statoe of their title, 50 a3 to allow or enable them to dcoclde without de-
lay on what to do with said property. It ja true that the matter of registering a sale is
within the power of the purchaser who should be blamed for any delayed registration. BDut

Art. 1619, id.

Arts. 1601, 1620, 1421, 1822, (4

Art. 1620, first par., id. See¢ Saturnino v. Paulino, G.R. No. L-7385, May 19, 1985, 30 Pur.
[ 3]

).
$ Art. 182¢ of the old Civil Code.
* G.R. No. L4281, January 31, 1986.
T The Court gquoted Manresa. thus: “E] Codigo,...no qulere establecer para todos uniforme
de noeve dias a contar desde ella para todos Jos cascs de titulos sujetos a inscripeion, un plazo el
retracto, sino solo para el caso de no poder acreditarse se ¢l retrayentes tuvo 0 no conocimiento an-
terior de Ia de sjmre, besada en la publicidad de! Registro. 8i el retrayents conocia la venta, el
plaso ha de contarse dende ese conocimiento....” 10 Maxxesa 340 (dth od.).

a
L]
[

L.J.
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there may be instances where carly registration. as in the case at bar. cannot be effected
due to the icgitimate causes beyond the control of the purchaser. Upon the other hand, a
redemptioncr who has actual knowledge is afforded the same, if not more opportunity to
exercise his right, as a redemptioner charged with knowledge of the sale merely in virtue
of a registration.”

Under the new Civil Code, it is doubtful if a similar question as in this case
wili arise, because the prospective vendor or the vendor is required to serve no-
tice in writing to posasible redemptioners who may exercise the right only with-
in 30 days from said notice. The deed of sale shall not be recorded in the Regis-
try of Property, unless accompanied by an affidavit of the vendor that he has
given written notice thereof to all possible redemptioners.®

The case of Baradi and DBonita v. Ignacio,® clarified thc phrase “from
the date of conveyance” under Scction 119 of Com. Act No. 141.19 On Oct. 15,
1929, the defendant Ignaclo acquired the land in question by virtue of a home-
stcad patent and for which original certificate of title was issucd by the Regis-
ter of Decds of Nucva Ecija on Nov. 9, 1829. The land was mortgaged to the
Philippine National Bank!! to guarantee payment of P160. For failure of the
defendant to pay the debt, the Bank foreclosed the mortgage and the land was
sold to it on May 30, 1941 as the higest bidder. The conveyance by the de-
fendant to the Bank was made nearly ten years nfter the issuance of the patent,
and therefore the transaction was valid and binding.’2 On Sept. 8, 1943, the
Bank exccuted an aflidavit of consolidation of owmnership, by virtue of which
the original title was cancelled and in lieu thereof a transfer certificate of title
was issued in its favor. On Sept. 1, 1947, the Bank sold the land to the plain-
tiffs, and a transfer certificate of title was issued in their favor. Sometime in
May, 1950, the defendant asked the plaintiffs to allow him to redcem the prop-
erty pursuant to Scction 119 of Com. Act No. 141 which provides:

“Every conveyance of land acquired under froee patent or homostcad proviaions, when
proper, shall be subject to repurchase by the applicant, his widow, or legal heirs, within a

period of five ycars from the date of conveyance.™
The question was: From what date shall the period of five ycars within
which redemption should be made be counted? Is it from the date of convey-
ance to the bank or from the date of conveyance by the bank to the plaintiff?

The Court answered thus:

*“The anawer is not difficult to perceive. The law provides that the S.year period of
redemiption shall be counted from the date of cunveyance and this undoulttally refers 1o
the act of consolidation of {ta uwnership made by the PNI on Sept. 8, 1943 on which date,
the Register of Deeds issued in ita favor Transfer Certificate of Title No. 193545. Since
Manuel Ignacio atiermpted to repurchase the land only in May, 1050, or after nearly seven
years, it is evidcent that he has already forfeited his right to redeem under the law.

Civil Law—Sublcase distingutshed from assignment of lease.

MANLAPAT v. SALAZAR
G.R. No. L-8221, Jan. 31, 1956

The contract of lease may cither be (1) of things, or (2) of work and ser-
vice.! Lease of things is defined in the Civil Code, thus: “In the lease of things,
one of the parties binds himsclf to give to another the enjoyment or use of a

$ Art. 1623, Civil Code.

®* G.R. No. L-8324, January 19, 1986.
1 Public Land Law.

11 Hereafter referred to as the Bank.
13 Com. Act No. 141, §118.

1 Art. 1642, Civil Code.
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thing for a price certain, and for & period which may be definite or indefinite’.2
The lessee cannot assign the lease without the consent of the lessor, unless there
is a stipulation to the contrary,3 but he may sublet the thing leased, when in
the contract of lease of things there is no express prohibition.¢

The assignment or cession of a lease would amount to s novation by the
substitution of the obligor. Where this takes place the consent of the obligee
who is the lessor is essential.¥ Without the proper consent, the assignment ,would
be void.s

In this case, the fishpond in question formerly belonged to three co-owners
who had taken turns in leasing it to the same person, Enriquez. The last lease
was signed in 1931 and was to last until June 1, 1867. After the death of Enri-
quez, his widow, subleased the same to a certain Dr. Cruz and thereafter to the
present defendant, the sublease to the latter to commence from May 31, 1847
and to last until May 381, 1967. The plaintiff, the sole heir of the deceased co-
owners of the fishpond brought this action, in 19852, to recover the possession
of the fishpond on the ground that the sublease as well as the leases executed
by the plaintiff’s predecessor-in-interest was null and void, because the sub-
lease to the defendant was not really a sublease but an assignmcnt of lease,
which was void for want of the lessor’s consent.

The Court held that the contract sought to be invalidated was not an as-
signment of lease but s sublease. It should be noted that the period of the
subleasc to the defendant was one day shorter than the original lease. The dif-
ference was shown, by quoting Manresa:7

“...in the case of ocession, the lssee transmita abeolutely his rixhts, his pervonality
disappcars, there only remains in the juridical relation two persons, the kweor and the as-
signoe, who is converted into a lemsce. In the case of a sublemse, no perwonality diappcars:
thcre are two distinet juridical relations although intimately comnected and related to cach
other.”

The same test is applied at common law, where the transfer of a leasehold
by the lessee is deemed an assignment of lease only if he cedes his entire in-
terest in the estate; whereas, if he retains a reversionary interest, however
small, the transfer is deemed a mere sublease.? 8o, if the lessce underlets for
a period less than the entire term or reserves for himself a reversionary in-
terest in the term, the transaction is a subletting.?

Civil Law—Rule on ‘‘possessor in good faith” not applicable to
coniract of lease.

LOPEZ, INC. v. PHILIPPINE AND FAR EASTERN TRADING CO.
G.R. No. 1L-8010, Jan. 31, 1558

A possessor in good faith is one who is not aware that there exists in hia
title or mode of acquisition any flaw which invalidates it.! The same has been
explained by the Supreme Court, thus: “Bana fide occupant’” is ‘“‘one who sup-

4 Art. 1830, ¢4

8 A3a® Saxrtos, VicENTR, Brarurony Paovisions, Casxs AND Txxr ox Paorsayy 58] (1981).

¢ Fatate of Mota v. Berra, 47 Phil (64 (1828): Vda. ¢ Hijos de Barreto y Cia. v. Albo and
Bevilla, Inc., 82 Phil 593 (1938).

? 10 Maxemsa 810 (1980 ed.).

S 32 Ax. Junr. 200; 81 C. J. B. 5§33,

®* 851 C. J. 8 555

1 Art. 826, Civil Code.
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poses he has a good title and knows of no adverse claim; one who not only
honestly supposes himself to be vested with true title but ia ignorant that the
title is contested by any other person claiming a superior right to it.”2 In the
present case the Court reiterated the rule established in previous cases,’ that
the scope and extent of the rule or law on possessor in good faith refers only
to the party who occupies or possesses the property in the belief that he is the
owner thereof; it cannot apply to a lcssee because as such he knows that he is
not the owner of the leased premises.

Before the war, the defendant corporation, in the case under comment, had
been occupying, as lessees, two doors of the plaintiff’'s building situated in Ba-
guio City. During the bombing of the city by the American Air Forces in
1945, the Lopez building was burned and seriously damaged. Desiring to re-
build the building, the defendant tried, but failed to contact the president of the
plaintiff corporation; so that at its own expense the defendant procceded with
the repair of the building. Notice was given to the plaintiff by a letter. Later,
plaintiff and the defendant entered into an agrcement whereby the latter re-
occupied the premiscs paying a rental of P300 a month.

This action was brought for failure to pay the rental for the months of
February to September of 1947. Although admitting its own delinqueney, the
defendant was of the belief that inasmuch as it was entitled to the value of
improvements amounting to P14,5683.45, the delinquency and future rentals could
well be charged against it. The lower court sustained the contention that the
defendant, being a possessor in good faith, was entitled to reimburscment until
time of notice to vacate, when possession in good faith ceases.

It was ruled by the Court, through Justice Montemayor, that Article 458
of the old Civil Code¢ docs not apply to leases:

*“...we believe It not only advisable but necessary to clear and rescolve the misconcep-
tion about the scope and extent of the rule or law on possessor {n good faith... This rule ,
or principle contained in the civil law refers only to a party who occuplies or possesses prop-
erty in the belief that he i{s the owner therecf and 3ald good faith ends only when he dis-
covers a flaw in his title 50 a8 to reasonably advise or Inform him that after all he may
not be the legal owner of said property. This principle of possession in good faith nat-
urally cannot apply to a lessee because as such lssce he knows that he is not the owner of
the lrased premises. Nelther can he deny the ownemhip or title of his lessor. Knowing
that his occupation of the premises continues only during the life of the lease contruct,...he
introduces Improvement on sald property upon termination at his own risk in the sense that
he cannot rccover thelr value from the Jrssor, much less retain the premises unti]l auch re-
{mbursement.’” -

The right of the defendant with respect to the improvementas introduced
thercto was governed by Article 15735 in relation to Article 487¢ of the old Civil
Code, under which the lessce was given the rights of a usufructuary and could
remove the improvements introduced, provided that no injury was done to the
property.

If this case were decided under the new Civil Code, the result would have
been different by virtue of Article 1678, which states:

If the lesses makes, in good falith, wseful improvementa which are sultable to the use
for which the lecase is Intended, without altering the ferm or sublwtance of the property

* 30 Puun. LJ. 199 (1968).

8 The same ruling was applied in the following ceases: Alburo v. Villenveva, 7 Phil TV
(1807); Cortes v. Ramos, 46 Phil 184 (1924): Riveras v. Trinkdad, ¢8 Phil 398 (1928); Fojas w.
Velasco, $§1 Phil 820 (1928).

¢ Art. 546, new Clvil Code.

%2 This provision was not recnacted in the new Clvil Code

“A lesace shall have, with respect to useful and voluntary improvements, the same rights
which are granted to usufructuaries.” (Art. 1678 of the old Civil Code)

® Art. £79., new Civi]l Code.
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Jeased, the lessor upon the termination of the lease shall pay the lessee one-half of the
value of the improvements st that time. Should the lessor refuse to reimburse aajid amount,
the lessee may remove the improvements, even tbhough the principal thing may suffer dam-
age thereby. He shall not, however, cause any more impairment upon the property leased
than s necessary.”

Pilipina A. Arenas

Civil Law—Duration of lease contract; unlawful detainer.

CONSUELO VDA. DE PRIETO v. SANTOS
CONSUELO VDA. DE PRIETO v. GADDI
G.R. Nos. L-6639-40, Feb. 29, 1958

Article 1681 of the Spanish Civil Code as perpetuated under Article 1687
of the Civil Code provides that if the period for the Jease has not been fixed, it
is underatood to be from month to month, if the rent agreed upon is monthly. It
further provides that “even though a monthl!v rent is pald, and no period for
the lease has been set, the courts may fix a longer term for the lease after the
lessee has occupied the premises for over one year....” This article, which
specially governs lease of urban lands, together with Article 1678 of the Civil
Code in view of Article 2253 of the latter Code,! was applied in the present case
the main operative acts of which had occurred before the effectivity of the
Civil Code.

This case involved two unlawful detainer cases® appealed to and jointly tried
and decided by the lower court and finally elevated to the Supreme Court. The
defendants had been occupying separately the two urban lots in question since
the enemy occupation under lease contracts which fixed no definite duration,
but with the agreed rentals of so much a month. On June 1, 1950 plaintiff noti-
fied defendants of his desire to terminate the lcase contracts on June 30, 1960.
For this purpose defendants were given time until July 31, 1950 within
which to remove their houses. The CFI, applying the codal provisions cited
above, found the defendants guflty of unlawful detainer but allowed them
possession of the lands for six months within which to either receive reimburse-
ment of the value of their houses, or remove them therefrom, or yield them to
be demolished as the circumstances warranted. The defendants argued that
under Article 1687 of the Civil Code the courts may fix a longer term for the
contracts of lease and accordingly they could not have been and were not
guilty of unlawful detainer at the time of the institution of this proceedings
The Supreme Court, in affirming t: toto the decision of the CFI, said:

*“We are of the opinion that this present appea! cannot be sustained, for phintiff°s no-
tice of the termination of the respective contracts of jease was given to the defendants on
Junc 1, 1950, when the Civil Code of the Fhilippines was pot, as yet, effective. There be-
ing no stipulation as to the durstion of sajid contracts and the parties thereto having agreed
on a monthly rental, the Jease — under the proviaion of Art. 1581 of the Spanish Civil
Code, which was {n force on sald date — is understood to be from month to month and
to have been terminated therefore, upon the expiration of each month, without neccsalty

1 Art. 2258 provides: *““The Clvil Code of 1889 and other previous hawe shall govern rights ori-
ginating., under sajd Jaws, from acts done or events which took phce nnder their regime, even
though thih Code may regulate them in a different manner, oF may notl recognise them. But if a
right should be declared for the first time {n this Code, it ahall be effective at once, even though

the act or event which gives rise thereto may have been dove or may bave occurred under the
prior legislation, pm!d.d sald new right does not prrjudice or impalr any vested or acquired right,
of the same origin.

F 3 Consuelo Vda. de Pricto v. Bantos and Consuelo Vda. de Prieto v. Geddi, G.R. Nos. L-4839-40,
eb. TP, 1986.
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~

of special notice, in the absence of an impled renewal (Art. 1568, Spanish Civil Code).
which did not take place and could not have taken place, beginning from June 1, 1950
owing to said notice....”

The Supreme Court said further that Article 1687 of the Civil Code merely
gives the court discretion to extend the term of a lease contract without fixed
duration but providing for a definite rate of rentals.3

. Civil Law—No actionable misrepresentation where area of land
i8 not the principal consideration.

SIBUG v. MUN. OF HAGONOY
G.R. No. L-7131, Feb. 29, 1966

The Civil Code providecs that a contract in which conscnt is given through
mistake, violence, intimidation, undue influence, or fraud is voidable.! It fur-
ther provides that misrepresentation made in good faith is not fraudulent but
may constitute error.2 In order that mistake may invalidate consent, it should
refer to the substance of the thing which is the objcct of the contract, or to those
conditions which have principally moved one or both parties to cnter into the
contract.3 In previous cases decided by the Supreme Court where the parties
did not consider the area of a parcel of land as an essential element of the con-
tract,¥ and where the alleged agrieved party had the opportunity to and actually
did examine the object of the contract,® it was held that there could be no mis-
representation in such a case and the contract was valid.

The case at bar rciterated the aforementioncd rulings in connection with
the function of a notice of bid. The defendant municipal corporation leased to
the plaintiff two fishponds which in the contract were described as having re-
spectively arcas of 86 and 74 hectares. The lease was annual and good for
five years. In this suit for the reduction of the annual rentals and tac reim-
bursement of expenses of repair the plaintiff contends that appellee was guilty
of misrepresentation as to the arcas of the fishponds, because they were actual-
ly 40 mnd 31 hectarcs in areas, respectively. In affirming the order of dismissal
of the plaintiff’s complaint, the Supreme Court observed:

**The evidence shows that the notice of bid expresaly stated that the bLidding was by
1ot and not by the hectare... It {s furthermore admitted that the appcllant had gone to
and investigated the fishponds before the public bidding and his findings undoubtedly Jed
him to offer a higher rental for the smaller ot and a Jower rental for the larger Jot...a
strong Indication that the areas were not the principal consideration for his bids, The
areas mentioned In the contract of Jease and in the notice of bid were merely descriptive
of the fishponda and not intended as a unit measure for computing the rentals.”

Passing upon the issue of cxpenses of repair, the Court said:

“With refcrence to the clafim for seimbumcment of the expenscs incurred by the sppel-
lant for repairing the dikes due to damages resulting from typhoon snd waves of the Maniia
Bay, it is sufficient to point out that in the contract of kasc it is expressly provided that

5 Under the Bpanish Civil Code courts have no power or discretion to fix a longer term for
the lease under the circumstances governed by Art. 1637 of the Civil Code. See Art. 1881 of the
Spaniah Civil Code.

Art. 1330,

Art. 1843,

Art. 1381,

Terun v. Villanueva, 86 Phil 677 (1032).

Ararraga v. Gay, 52 Phil. 699 (1928): Safiga v, Zaballero and Bantos, 89 Phil 101 (1833).

3

s ow
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the appellant oblignted himself to make all the necessary repairs and to maintain the dikes
at any and all times at his own ¢xpenses during the existence of the coatract in good order
and ocondition.’™®

Jerry P. Rebutoc

Civil Law—A contract which stipulates that if the mortgagor
fails to pay the mortgage debt within a given period, the considera-
tion of the mortgage shall be considered as payment of the mort-
gaged property which thereby becomes the property of the mort-
gagee 18 null and void for being pactum commaissorium.

JOSEFA REYES v. FELIPE NEBRIJA, ET AL.
G.R. No. L-8720, March 21, 1956

When the principal obligation becomes due, the things in which the pledge
or mortgage consists may be alienated for the payment to the creditor.! But =&
contract of mortgage which amounts to pactum commissorium s expresaly pro-
hibited by the Civil Code.r The forfeiture clause has traditionally been out-
lawed because it is contrary to good morals and public policy.®

In the instant case, the plaintiffs brought an action to ¢compel the defendanta
to execute in their favor the necessary deed of conveyance of a parcel of land
in accordance with the stipulation which read as follows: ‘“That the conditiona
of this mortgage are that if I Eduvigis Hernandex or my heirs cannot redeem
this mortgage in the same amount plus 12% interest, then this consideration shall
be consideration as full payment of this parcel of land without further action
in court within two years from the date of this contract.” The defendants
claimed that this agreement was null and void.

In holding that the agreement was contrary to law because it amounted
to pactum commiszorium, tho Supreme Court said that the terms of the cove-
nant, especially the phrase that the money taken “shall be considered as full
payment of his parcel of land without further action in court” meant that upon
failure of redemption, the land would automatically pass to the mortgagvce.

The Court cited with approval the case of Tan CAun Tic v. Weat Coast Life
Insurance Co.,¢ which held that a stipulation in a mortgage that the mortgaged
l1and shall become the property of the mortgagee is null and void.

The Court distinguished the instant case from Dalay v. Aquiatin® and Maxi-
mo v. Rodrignes.8 It was held in these cases that a stipulation to pay the debt
with the property given as security does not violate Article 2088 of the Civil
Cods, bocause such stipulation does not authorize the creditor to appropriate the
property pledged or mortgaged or to dispose the same. 8uch a stipulatin con-
stitutes only a promise to assign said property in payment of the obligation if,
upon its maturity it is not paid.?

Amelia R. Custodio

4

2087, Civil Code.

2088, Civil Code.

1t of the Code Commission, p. 1848.
il. 381 (1%30).

M1 (1923).
217 (1939).
1258 the Civil Code provides: ~The deblor may cede or assign his property to hle
a peymsent of his dedts....”

as
i)

3

:
%

i
]
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Civil Law—Adoption; natural children, whether recognized or
not, may be adopted.

LEOPOLDO PRASNIK v. REPUBLIC
G.R. No. L-8639, March 23, 1956

Under the modern trend, adoption is deemed not merely an act to estab-
lish the relation of paternity and filiation but one which may give the  child a
legitimatc status. It is in this sense that adoption is now defined a “juridical
act which creatcs between two persons a relationship similar to that which re-
sults from legitimate paternity and filiation.”! In keeping with this modern
trend of adoption statutes, our Supreme Court held in Prasnik v. Republic that
an acknowledged natural child can properly be adopted under Art. 338 of the
Civil Code. Said the court: “It should be borne in mind that the rights of an
acknowledged natural child are much less than those of a legitimate child and
it is indecd to the grecat advantage of the Iatter if he be given, even though
through legal fiction, a legitimate status.”

The petitioner in this case filed a petition secking to adopt four minors
all of whom he had previously acknowledged as his natural children. The solici-
tor general opposed the petition on the ground that the petitioner was disquali-
fied to adopt acknowledged natural since Art. 338 refers only to a natural child
who has not been acknowledged as such. Said ground of opposition was the main
issue in this appeal. As mentioned earlier, the Court resolved the question in
favor of the adoption of the child.

Said the Court further: “Article 331 of the New Civil Code provides that
a natural child may be adopted by his natural father or mother. Apparently,
Article 338 merely refers to the adoption of a natural child and not to one who
has already been recognized but there is nothing therein which would prohibit
the adoption of an acknowledged natural child even if the law does not ex-
pressly say so. The reason for the silence of the law is obvious. The law evi-
dently intends to allow adoption whether the child be recognized or not.”

This view finds further support in the comments of Manresa? to the effect
that a natural child, not recognized, and other illegitimate children whose filia-
tion does not appear, are legally total strangers to their parents and maybe
adopted by the latter under Art. 337. But an acknowledged natural child or an
illegitimate child whose filiation had alrcady been established not being legally
strangers to the parents cannot not be adopted under the general principles of
adoption.? The present provisions, therefore, must be considered as creating
an express exception to the gencral principles of adoption of recognized natural
and illegitimate children.* This view is likewise justified by the rule that adop-
tion statutes should be construed to cncourage adoption.®

Lilia R. Bautista

' Varxaos 473.

3 20 Maxnrsa B80.

* Sec Art. 337 of the New Civi] Code.

¢ ] ToLaxTiINO, COMMENTARIKS AND JURISPRUDENCK ON Tux CiviL Coos or Tium Piitrrixes 640
(1953,

$ In re Havsgord's Eatate, 147 N.W. 378 (1914).
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Commercial Law—A carrier i8 not exempt from liability for loss
due to a natural disaster if he is negligent.

STANDARD VACUUM OIL CO. v. LUZON STEVEDORING CO., INC.
G.R. No. L-5208, April 18, 1966

Article 361 of the Code of Commerce provides:

“Merchandise shall be tranaportcd at the risk and venture of the -hipper, if the con-
trary was not cxpressly stipulated. .

*YThercfore, all damages and impairment suffered by the goods during the transports-
tion, by reason of accident, force majemre, or by virtue of the naturc or defect of articles,
shall be for the account and risk of the shipper.

*“The proof of these sccidents is incumbent on the carrier.”

However, the carrier shall be liable for the losses and damages arising from
the causcs mentioned in Article 361 if it is proved that they occurred on account
of his negligence or because he did not take the precautions usually adopted
by careful persons, unless the shipper committed fraud in the bill of lading,
making him believe that the goods were of a class or quality different from
what they really were.l

Article 361, particularly its first paragraph, gives the impression that the
exemption granted to common carriers is an absolute exemption from liability
and, so in the light of the provisions of the new Civil Code, is deemed repecaled,
because it is unreasonable, unjust, and against public policy.2 We believe, how-
ever, that Article 361 should be understood in a relative sense. Viewed in that
light, there is no inconsistency between the provisions of the Civil Code and
those of the Code of Commerce in question. Indeed, a reading of Articles 361
and 362 of the Code of Commerce and the cases thereunder conveys no such
idea that the article was ever intended to clothe common carriers with blanket
immunity to liability.

Thus, even before the advent of the new Civil Code,3 the Supreme Court
had already ruled that:

Proof of the delivery of goods in good order to a carrier and of their arrival
at the place of destination in bad order makes out a prima facie case; and it is
incumbent on the carrier, in order to exonerate itself to prove that the loss or
injury was due to some circumstance inconsistent with its liability.¢ This is
80 because as to how the merchandise was damaged, when and where, is a mat-
ter peculiarly and exclusively within the knowledge of the defendant, and in
the very nature of things cannot be in the knowledge of the plaintiff. To re-
quire the plaintiff to prove as to when and how the damage was caused would
be to force him to call and rely on the employees of the defendant’s ship which
in legal effect would be to say that he could not recover any damage for any

reason.t

¢ The Court applied the following codal provisions:

Art. 1306, Clvll Code: The contracting parties may establish such stipulations, clatses, terms
and conditions as they may desm convenient, provided they are not contrary to law, moral, good
customs, public order, or publie policy.

Art. 1174, id.: Except {n casen expremsly apecified by the law or when it Is otherwise declared
by stipulation, or when the naturc of the obligation requires the sssumption of risk, no person
shall be responsible for those events which could not be foreseen, or which, though foreseen, were
inevitabie.

1 Art. 382, Code of Commarce.
? Arta. 1744 and 1748, Civil Code. For instance, Profs. Padllla and Campos. Jr. Lelicve that

“the firat paragraph of this article (Art. 381 of the Codea of Commerce) is repealed by srticle 1748.”
(LAaw oN Traxsroxravion 97 [1963)).

* The provisions of the Clvil Code on Cummon Carriers are new onea.

¢ Ynchaustl Steamship Co. v. Dexter & Uneon, 41 Phil 289, 293 (1920), Miraso]l v. Robert
Dollar Bteamship Co., 83 Phil 124, 139 (1929).

& Mirasol v. Rodbert Dollar Steamabip Co., note § swpra at 129.
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But even if the injury may have becn caused by one of the excepted causes,
still the carrier will be responsible, if the injury might have been avoided by
the exercise of reasonable skill and attention on the part of the persons em-
ployed in the conveyance of the goods, but the onus probandi then is shifted
upon the shipper to show the negligence.®

These decisions have found their way into the new Civil Code. Thus, Arti-
cle 1741 of the same exempts the carrier from liability for loss due to natural
disaster only if the disaster is the “proximate and only cause of the loss.”?

In the case under review, \we see a reiteration by the Court of this uniform
construction placed on Article 361 of the Code of Commerce.?

The facts in that case were: Pursuant to their contract defendant’s barge
was laden with gasoline belonging to the plaintiff to be transported from Ma-
nila to the port of Iloilo. On February 2, 1947, the defendant’s tugboat “Snap-
per”’ picked up the barge outside the breakwater and sailed on its voyage until
February 4, 1947 when the cngine of the tugboat developed trouble because of
a broken idler. Upon receipt of a message informing it of the engine trouble,
the defendant called up several companies in Manila to find out if they had
any vessels in the vicinity of Santiago Point in Batangas, but said companies
replied in the negative and so the defendant sent its tugboat “Tamban” which
was docked at Batangas, ordering it to proceed to the place where the “Snap-
per” was. In the meantime, the captain of the “Snapper” tried to cast anchor,
but the water arcas off Elefante Island were deep and the anchor would not
touch bottom. The sea became rough and the waves increased in size and force
and despite the efforts of the crew to prevent the tug from drifting away, the
force of the wind and the violence of the waves dashed the tug and the barge
against the rock. The tug developed a hole in the hull and sank and the barge
carrying the gasoline was so badly damaged that the gasoline leaked out. The
“Tamban” came but it was too late. .

The plaintiff sued the defendant to recover damages. The defendant pleaded
that its failure to deliver the gasoline was due to fortuitous events. The lower
court found that the disaster was the result of an unavoidable accident and
the loss of the gasoline was due to a fortuitous event which was beyond the
control of the defendant and so dismissed the case. Plaintiff then appealed.
The Supreme Court found:

1. That the tugboat was a surplus boat, that it was used without first sub-
mitting it to an overhaul in a dry-dock, and that in 1946, the Bureau of Cus-
toms found it to be inadequately equipped and required the defendant to pro-
vide the boat with the requisite equipment but that the defendant was never
able to complete it.

2. That when the idler was broken, the engincer of the tugboat examined
it for the first time and it was only then that he found that there were no

¢ G. Martini, Ltd. v. Macondray & Co., 39 FPhil. 934, 946 (1919).

* For as was said, .. .one who has placed the property of another, entrusted to his care, in
an unseaworthy craft, upon the dangerous waters, cannot absolve himself by crying, ‘an act of
God.” when cvery effect which a typhoon produced upon that property could have been avoided
by the exercise of common care and prudence. To be exempt from lability for loss because of an
act of God, the common carrier must be free from any previous negligence or misconduct by
which that loss or damage may have been occasjoned.” (Sce diss. opinjon of Justice Moreland
fn Tan Chiong 8lan v. Ynchausti & Co., 22 Phil 182, 1756 [(1912]}).

®* The Supreme Court did not have the occasion to cite the corresponding provision of the
Civi]l Code because the eventa which gave rise to the rights herein asserted occurred before the
regime of the new Clvil Code. (See Art. 2253, Clvil Code).
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spare parts to use except a worn out driving chain. The necessity of carrying
such spare parts was emphasized by the very witness of the defendant.

3. That when ordered to do so, the “Tamban” set sail from Batangas for
the rescue only to return to secure a map of the vieinity where the “Snapper”
had stalled. This entailed a delay of two hours.

4. Another circumstance refers to the deficiency or incompetence in the
man power of the tugboat. According to law,? a tugboat of the tonnage and
powers of one like the “Snapper” is required to have a complement composed
of one first mate, one second mate, one third mate, one chief engineer, one sec-
ond engineer, and one third engineer, but when the trip was undertaken, the
“Snapper’”’ was manned by only one master, who was merely licensed as a bay,
river and lake patrol, one second mate, who was licensed as a third mate, one
chief engineer, who was licensed as a third motor engineer, one assistant en-
gineer who was unlicensed.

On the basis of these findings, and applying Article 861 of the Code of
Commerce the Court held that while the breaking of the idler might be due to
an accident, the cause of the disaster which resulted in the loss of the gasoline
could only be attributed to the negligence or lack of precaution to avert it on
the part of the defendant. .

The significant fact to be noted is that the defendant never raised the de-
fense of absolute exemption from liability under the first paragraph of Arti-

cle 361.
Vicente V. Mendoza

Commercial Law—Applicability of Section 18 of Act No. 1459 to
soctedades anonimas.

BENGUET CONSOLIDATED MINING CO. v. PINEDA, ET AL.
G.R. No. L-7231, March 28, 1956; 562 O.G. No. 4, 19851

The evident purpose of Act No. 1459 is to introduce the American corpora-
tion into the Philippines as a standard commercial entity and to hasten the diy
when the sociedad anonima of the Spanish law would be obsolete.! This avowed
policy of the law was followed in the case of Benguet Consolidated Mining Co.
v. Pineda, et al

The petitioner here was organized on June 24, 1903 as a sociedad anonima2
under the Code of Commerce of 1888 then in force in the Philippines. The ar-
ticles of incorporation provided that it was organized for a term of fifty years
In 1958 two documents for alternative registration were filed with the Securities
and Exchange Commission by petitioner; (1) for extension of another fifty
years; (2) for reformation or rcorganization as a corporation in accordance
with Section 76 of Act 1459 otherwise known as Corporation Law.3 Registra-
tion was denied hence this petition.

* § 1202, Revised Administrative Code.

! Hardem v. Benguet Consolidated Mining Co., 68 Phil 141 (1933).

* Becieded snonimsa s something very much liks the English jolntstock company with features
resembling those of both the partnership amd the corporation. Supre note 1.

* ~“Any corporation or sociedad enenime formed, organized, and existing under the laws of
the Philippines on the date of the passage of this Act, shall be subject to the provisiems hereof
so far as such provisions may be applicable and shall be entitled at its option either to continve
businees aa such corporatiom or to reform and organize under and by virtue of the provisjons of
this Act. tranaferring all corporats interests to the new corporstion which, If a stoek corporation,
is authorised to lesus shares at par to the stockholders or members of the old corporation accord-
ing to their Interesta.”™



1956) RECENT DECISIONS 573

In upholding the stand of the Commissioner the Supreme Court held that
Section 18 of the Corporstion Law which prohibita the extension of corporate
life by amendment of the original articles of incorporation was designed to apply
to a sociedad anonima. The duration of corporate life of the petitioner has
evident connection with the petitioner’s relation to the public and not to the pe-
titioner’s organization and method of transacting business.

The intention of petitioner to remain as a sociedad anonima was evidenced
by its failure during 1906-1953, to adopt the alternative to transfer its corporate
interests to a new corporation as required by Section 75.* Aside from such nega-
tive showing, the petitioner positively asserted in 1933 that as a sociedad anonima
it was not a corporation within purview of the laws prohibiting a mining cor-
poration from becoming interested in another mining corporation.¢

Having made its choice, the company could not go back and seek to change
its position and adopt the reformation that it has formerly repudiated. The
election of one of the several alternatives is irrevocable.

Lilia R. Bautista

Commercial Law—Prescription of action under the Carriage of
Goods by Sea Act.

TAN LIAO v. AMERICAN PRESIDENT LINES
G.R. No. L-7280, Jan. 20, 1958

Subject to the provision of Section 6,' under every contract of carriage of
goods by sea, the carrier in relation to the loading, handling, stowage, carriage,
custody, care, and discharge of such goods, shall be subject to the responsibili-
ties and liabilities and entitled to the rights and immunities set forth in the
Carriage of Goods by Sea Act.? )

“In any event the carrier and the ship shall be discharged from all lability
in respect of loss or damage unless suit {s brought within one year after delivery
of the goods or the date when the goods should have been delivered: Provided,
That, if a notice of loas or damage, either apparent or concealed is not given
as provided for in this section, that fact shall not affect or prejudice the right
of the shipper to bring suit within one year after the delivery of the goods or
the date when the goods should have been delivered.”3

Thus, in the inastant case, the action to recover loas suffered by the shipper,
which was not brought within one year, was held to have prescribed. On July
30, 1946, the plaintiff enterced into a contract with Kent Sales Co., Inc., New
York, through its agent in Manila for the importation of 2,000 cases of fresh

4 See § 191, Act No. 1489,
8 Justices Paras, Bautista Angelo and Jugo, dissenting, belleved that § 78 did not take awany

the petitioner’s right to exhaust ita term a3 a sociedad anenime already vested Defore the enact-
ment of the Corporation Law but merely granted it the cboice o organise ae a regular corpora-
tion, instead of extending ita life as a sociedad enonims. As Do period was fixed within which it
ahould exercise the option of continuing as a sociedsd anonims or reforming or organiiing under
a corporation, the petitioner should be entitled to registration (a their view.

® Harden v. Benguet Consolidated Mining Co., smwpres note 1.

1 ~“Notwithstanding the provisions of the preceding section, a carrier, master or agent of the
carrier, and a shipper shall, in regard to any particular goods, be at Mderty to enter into any agree-
ment in any terms as to the responafbility and Hability of the carrier im respect of such goods, and
as to the rights dnd {mmunities of the carrier In respect of such goods, or his obligatiom as te
aeaworthiness (s0 far as the stipulation regarding seaworthiness s not coatrary to public poliey),
or the care or diligence of his servants or agenta [a regsrd to the loading. handlng, stowage,
carriage, custody, care and discharge of the goods carried by ses...”

® Com. Act No. €3.

® §3, par. 6, 4.
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hen eggs for P91,040, to be shipped aboard the ‘“Marine Leopard,” owned by the
defendant. The eggs were dclivered to the captain of the ship on Aug. 6, 1946;
on Aug. 30, the eggs were transferred to another ship of the defendant. The
eggs arrived in Manila on Dec. 26, 1946; 687 cases were in deteriorated and
rotten condition. The plaintiff alleged that had the cargo arrived without any
delay caused by transferring the load from one ship to another, he could have
sold all the eggs for 120,000, thereby realizing a profit of P92,755. The de-
fendant contended that under the bill of lading, it was at liberty to transship
the eggs and that the delay was due to a strike of longshoremen in the western
coast of the United States. While the plaintiff received the goods on Dec. 26,
1946, he filed the claim for damages only on July 25, 1946 (denied Feb. 16, 1948)
and brought suit on May 25, 1948, that is, more than one year as allowed by
Bection 8 of Com. Aet No. 65.

The Court held that the action had prescribed under the Carriage of Goods
by Sea Act and did not give credit to the plaintiff’s contention that this being
an action for damages, the Civil Code should govern. *“Actually any and all
injury or damages suffered by the goods while in transit and in the custody of
the carrier, amounts to a breach of the contract of carriage.” In the same way
there is no differéence between damage to the goods and damage to the shipper
for any damage suffered by the goods would also result to damage to the con-
signee or shipper. This Act not only refers to “loading, handling, stowage, car-
riage, custody, care and discharge of goods” but also to unreasonable delay be-
cause the obligation to carry the goods naturally includes the duty not to delay
their transportation.

Speaking for the Court, Justice J. B. L. Reyes, said:

“There would be some merit in appellant’s ingistence that the damsges suffered by him
sa a result of the delay in the shipment of his eargo are not covered by the prescriptive
provigion of the Carriage of Goods by Sea Act above referred to if such damages were due,
not to the deterioration and decay of the goods while in transit, but to other cause iande-
pendent of the condition of the cargo upon arrival, like a drop in their market value.”

Az held in the cases of CAua Kuy v. Everctit Steamship Corp.4 and Go Chan
& Co. v. Aboitis & Co.% the prescriptive period established in the Carriage of
Goods by Bea Act modified pro tanto the provision of Act 180 (now embodied
in the New Civil Code) as to goods transported to and from Philippine ports in
foreign trade as the latter is a law of general application while the former f{s

s special sct.
Piliptna A. Arenas

Land Registration Law-—Effect of transfer by mvate instru-
ment of land registered under the Torrens system; wledge nec-
essary to constitute bad faith.

BETIA, ET AL. v. GABITO, ET AL.
G.R. No. L-7677, Feb. 18, 1956

It is basic that a land registered under the Torrens system should be dealt
with in accordance with the Land Registration Law, Act No. 496. It is also
fundamental that registration is the operative act that conveys and binds lands
covered by Torrens title.!

¢ 50 O.G. 159 (1983).

8 G.R. No. L-8319, Dec. 29, 1058,
1 §§ 50, 81, Act No. 4948,
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These rules found application in the instant case. The plaintiffs were the
heirs of Aungon, who inherited half of a parcel of land from Natividad and
bought the other half from her co-heirs for value and in good faith and for
which a Torrens title was issued in her name. Upon Aungon’s death in 1948, plain-
tiffs found the defendants in possession of a portion of the land. Defendants
claimed that Natividad, by means of a document never acknowledged before a
Notary Public, conveyed said portion to their predecessor for wvalue in 1919,
long before the acquisition of the same by Aungon.

It is indisputable that the acquisition by Aungon even if it was subsequent
to that of the predecessor of defendants, should prevail because it was duly reg-
istered, whercas the latter was not.

But the Court of Appeals ruled that the private transfer should prevail even
if the land in question was covered by certificate of title which did not show
any encumbrance on its face for the rcason that Aungon or her successors-in-
intecrest had acted in bad faith in acquiring the land.

It appeared, however, that the basis of the finding of the Court of Appeals
was the knowledge of the administrator of the deceased Aungon’'s estate and the
plaintiffs after the death of Aungon when they found the defendants in pos-
session of the land, claiming ownership thereof.

This knowledge, according to the Supreme Court, which was acquired after,
not before, the purchase did not constitute bad faith as to qualify the character
of the acquisition.

Land Registration Law—A levy on execution duly registered
takes precedence over a prior unregistered sale.

BIBIANA DEFENSOR, ET AL. v. VICENTE BRILLO, ET AL.
G.R. No. L-7265, Feb. 21, 1958

It is a settled doctrine that a levy on execution duly registered takes prefer-
cnce over a prior unregistered sale;l that even if the prior sale ia subsequently
registered, before the sale in execution but after the levy was duly made and
regiatered, the validity of the execution sale should be maintained, because it
retroacts to the date of the levy,2 otherwisc the preference created by the levy
would be mecaningless.

The instant case was a reiteration of this doctrinc. In this case, the plain-
tiffs purchased a lot from the registered owners thereof. After the purchase,
defendant obtained a judgment against the vendors and a writ of execution.
The lots were levied upon. The levy was duly registered on August 3, 1949.
Subsequently, after plaintiffs had registercd the sale on Nov. 5, 1949, they filed
a third party claim and later on commcenced this action. Execution sale was
in the meantime cffected on Dec. 13, 1849.

The issue was: which takes preference, the levy on execution duly regis-
tered or a prior sale of the property which is unregistered?

The Supreme Court was unanimous in reiterating the principle in the Gomes
and Vargas cases. The registered levy takes preference over the unregistered
sale. It explains thus:

! Gomez v. Levy Hermanos, €7 Phil 134 (1939).

% Vargas v. Tanaioco, 67 Phil 308 (1939): Chin Liu v. Mereado, €7 Phil. 409 (1839); Execu-
tive Commission v. Abedilla, 74 Phil €8 (1942).
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“This result is & necessary consequence of the fact that the propertioa herein involved
were duly registered under Act 49¢€, and of the fundamental principle that registration is the
operative act that conveys and binds lands covered by Torrens Title® Hence, if appellants
became owners of the properties in question by virtue of the recording of the conveyance
in their favor, their title aroee already subject to the levy in favor of the appellee, which
had been noted ahead in the records of the Register of Deeds.”

The instant case was differentiated from the cases of Potcrciano v. Dinerosé
and Barredo v. Barretto,® where the conveyances by the registcred owners were
duly presented for registration before the land was levied upon by the creditor.

Benjamin C. Santos

. Civil Procedure—Implied withdrawal of an appeal to revive
judgment appealed from.

HELEN SMITH, ET AL. v. RUPERTO KAPUNAN, ET AL.
G.R. No. L-9807, Feb. 9, 1956

The Rules of Court provide that “a perfected appeal shall operate to va-
cate the judgment... If the appeal is withdrawn, the judgment shall be deemed
revived and shall forthwith be remanded for execution™

In the instant case, the Supreme Court had occasion to explain the phrase
“If the appeal is withdrawn".

Briefly, the facts of this case are as follows: From a judgment of the
Municipal Court of Manila, ordering the defendants, petitioners herein, to pay
the plaintiffs rentals and water charges as lessees, the defendants took an ap-
peal to the Court of First Instance. Upon notice by the Court, the appellants
filed their answer, but did not serve a copy thereof on the plaintiffs. The latter
then moved for the dismissal of the appeal for failure to comply with Section
7, Rule 40 of the Rules, and the Court, finding faflure to serve notice within
the preacribed period, dismissed the appeal. Two months later (during those
two months defendants never took an appesal nor asked for relief from the or-
der of dismissal of the appeal), plaintiffs petitioned for the remanding of the
case to the municipal court for execution. Defendants opposed, on the ground
that the appeal to the Court of First Instance vacated the judgment of the mu-
nicipal court and deprived it of all jurisdiction. Opposition was denied, hence
this petition for certiorari.

The precise question is: What is the effect of the failure to sppeal or ask
relief from the order of the court of first instance dismissing the appeal from
the municipal court?

The Supreme Court observed that although the dismissal by the court of
firat instance of the appeal was erroneocus (since the procedure in case of falil-
ure to anawer is to declare the appealing defendant in default, hear evidence
for the plaintiff, and render judgment in accordance therewith), the failure to
take an appeal or ask relief therefrom is fatal

It is true that the perfection of an appeal vacates the judgment appealed
from, and that such judgment can be revived only by withdrawal of the appeal.
And it is only the appellant who can ask for the withdrawal and revival2

§ 80, 81, Ast No. 498,

.R. No. L-7614, May 81, 1985

Phil. 137 (1%42).

Rules of Court, Ruls 48, § 0.

Evangelista v. Soviano, 48 O.G. €373 (1981).

.—55:
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But the withdrawal of appeal by the appellant does not have to be express
in order to have effect. This is the clear import of the ruling of the Supreme
Court in the instant case. It recognizes an implied withdrawal of the appeal
and a consequent revival of the judgment appealed from. It said that “as the
petitioners failed to appeal from the order of dismissal, or to seasonably ask
for relief therefrom under Rule 88, their silence and inaction is equivalent to
an implied withdrawal of their appeal and an assent to the revival of the judg-
ment of the municipal court.”

Civil Procedure—Implied consent to a motion to dismiss; order
of dismissal i8 with prejudice where ordcr does not spectfy whether
it 18 with or wwithout prejudice.

CAMPO, ET AL. v. CAMILON, ET AL.
G.R. No. L-7903, Feb. 28, 1956

When a party to a case was notified of the hearing of a motion to dismiss
the case, and at the hearing he did not object but on the contrary gave his con-
formity, the fact that he did not sign the motion for dismissal is no bar to the
order of dismissal becoming res judicata, if such order was with prejudice.

Such ivas the ruling of the Supreme Court in the instant case.

In this case, counsel for both sides signed a joint motion for dismissal al-
leging that the parties were willing to settle amicably their dispute. Pursuant
thereto, the court dismissed the case. Plaintiff herein, who was a party to the
previous case, did not sign said motion, but he appeared at the hearing and filed
no objection thereto. In this action by the plaintiff, the defendants alleged that
it was barred by the previous case which involved the same parties and same
subject-matter.

The Supreme Court sustained the defendant. It held that the fact that
plaintiff did not sign the motion was of no consequence, there being an implied
consent through failure to object thereto. As the order of dismissal of the pre-
vious case did not state whether it was with or without prejudice, it should be
considered as a dismissal on the merits.l

Civil Procedure—Only jurisdictional defects may warrant a col-
lateral attack on an order of the court; lack of verification not juris-
dictional.

CARMEN PARDO DE TAVERA Y LOPEZ MANZANO
v.
EL HOGAR FILIPINO, ET AL.
G.R. No. L-5893, Feb. 28, 19586

This case reiterates the ruling in previous cases to the effect that if the
court has jurisdiction over a case, irregularities in the proceedings which would
or could invalidate the court’s order may be assailed directly by means of an
appeal but not collaterally.l It is also ruled in this case that lack of verifica-

! Rules of Court. Rule 30, § &
! Terma v. Antonio, et al, 6 PhilL 238 (1906): Vicents, ¢t al v. Lucas, ot al, G.R. No. €745,

August 81, 1984.
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|
tion of a petition flled in a probate court for the sale of real property belonging
to the estate of a minor is not a jurisdictional defect2

The relevant facts: A parcel of land was owned in common by plaintiff,
who was then a minor, and several others. In 1830, the co-owners agreed to
organize a corporation for the purpose of building a modern structure on the
parcel of Iand and of accepting shares of stock in the corporation in exchange
of their share in the land. Sometime later, the guardian of plaintif? filed a peti-
tion with the court asking for the confirmation of the agreement and for an
authority to receive the shares of stock for the minor. The petition was granted.
Subeequently, plaintiff (within three years after attaining the age of masjority)
brought an action to annul the transfer made by the guardian. The basis for
the action was the failure of the guardian to comply with Bection 66898, Act No.
190, in the filing of the petition.

The plaintiff contended that the petition was not verified, that it did not set
forth the condition of the estate of the ward and the facts and circumstances
upon which the petition was founded tending to show the necessity or expediency
of the sale, and that the court did not serve notice on the next of kin; henee
the order was a nullity for lack of jurisdiction of the court.

The Supreme Court recognized the rule that if the court had no jurisdio-
tion over the petition, the order may be attacked collaterally. But if the court
had jurisdiction, irregularities in the proceedings which would or could invali-
date the court’s order must be attacked only in an appeal and not collaterally.

The defects alleged in this instant case were not, according to the Supreme
Court, jurisdictional, hence could not be the basis for a collateral attack on the
order of the court. The Court was very explicit in ruling that faflure to verify
a petition in a probate court for the transfer of real property i{s not a juris-
dictional defect.

. Civil Procedure—The ﬁlingaof the record on appeal implies, and
18 equivalent to, the filing of the notice of a

CALO, ET AL. v. COURT OF FIRST INSTANCE OF AGUSAN, ET AL
G.R. No. L-8491, Feb. 17, 1956

In this case, petitioners asked for mandamus to compel the respondent to
give due course to an appeal taken. The last day for filing the appeal was Octo-
ber 5, 1854. Petitioners sent to the respondent court on October 2, by regis-
tered mail and special delivery, the necessary notice of appeal, record on appeal
and appeal bond, in one envelope. The letter was received on October 7. The
court assumed that the record on appeal was filed on October 2, the date of mail-
ing, but drew the conclusion that the notice of appeal and appeal bond were
filed on October 7, from the mere fact that the appeal bond was found in the
record immediately following the notice of appeal.

The Supreme Court ruled that the appeal was made on time, since there
was no proof that the record on appeal, the notice of appeal and the appesl
bond were not in the same envelope.

At any rate, the Court said, the flling of the record on appeal, which is
admittedly made on time, implies the filing of the notice of appesippnd is
equsvalent thereto.l

? Cting American cases: Elsworth v. Hall 12 N. W, $12: Hamiel v. Donnely, 39 N.W. 210:
Myers v. McGavock, 8 N.W. §22; and Ancel, ¢t al. v. 80. III. & Bridge Co., 122 B.W. 709.
3 Citing the case of Lopes v. Lopes, 77 PhIL 133 (1948).
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Civil Procedure—In an action to revive a judgment, the facts of
the original judgment may not be re-examined,; destruction of records
interrupts running of prescriptive period.

JOSE FRANCISCO, ET AL. v. JOSE DE BORJA
G.R. No. L-7953, Feb. 27, 1956

. There are two main rules of procedure put into test in this case: one on
the question of whether or not in an action to revive a judgment the facts in
the case wherein said judgment was rendered may be re-examined and a deci-
sion different from the judgment sought to be revived may be entered, and
another on the prescription of such action.

The relevant facts of the case: In a registration case instituted by plain-
tiffs’ predecessors before the war, wherein the defendant herein was an opposi-
tor, the lots in question in said case were awarded to plaintiffs’ predecessors.
After a motion for reconsideration had been denied on August 7, 1942, by the
Supreme Court, the decision became final and executory. On June 4, 1846,
plaintiffs filled a motion for the execution of the final decision, but due to loss
of records, reconstitution was to be accomplished first. This was completed on
February 38, 1947. After the reconstitution, plaintiffs filled several other unsuec-
cessful motions for execution each of which was opposed by Borja. In one of
these motions, filed on June 17, 1953, Borja was allowed by the Court of First
Instance of Rizal to introduce evidence to prove his ownership of the lota cov-
ered by the decision over the objection of the plaintiffs, and by virtue thereof
was awarded ownership of said lots. This was an appeal from that ruling.

The first {ssue was: In an action to revive a judgment, may the facts in
the case wherein said judgment was rendered be re-examined and a decision
different from the judgment sought to be revived be entered?

The Supreme Court disposed of this question with a negative answer. It
said through Justice Montemayor:

““Wae bold that & judgment sought to be revived after the Japse of five years from s
rendition must necessarily be final and executory. Consequently, it cannoct be re-opemed,
much less, the facts found therein modified or changed. The only quastion presented iz o
revival of a Sudgment {s whether the party asking for it is still entitled to it. The only de-
fenss to sald revival would be that more than ten years had passed alnce the entry of
judgment and so the action has prescribed, and facta occurring after the judgment, such
as satisfaction therevo! by the Josing party or counterclaims arising out of transactions not
conpected with the former ocontroversy.”?

The other question to be determined was whether Section 41 of Act No.
31102 had been repealed by Article 1156 of the new Civil Code.8 Holding that
such was not the case, the Supreme Court came out with the recognized principle
of statutory construction that a special law prevails over a general law, and the
repesl of the former by the latter must be express or clearly implied.

Hence, in the instant case, the prescriptive period began to run in 1842,
and was intcrrupted in February, 19456 when the records were destroyed, under
Act No. 3110. The running of the period was resumed on March 31, 1951, when

3 Cia. Gral. de Tabacos v. Martines, 29 Phil 818 (1918).

3 Al terms fixed by law or regulations shall cease to run from the date of destructions of the
records snd ahall only bexin to run agaln on the date when the partics or counsel shall have
received from the Clerk of Court notice to the effect that the records have been recomstituted.

8 New Civil Code, Art. 1188. The prescription of actions is interrupted when they are filed
before the court. when there is a written extrajudicial demand by the creditors, ahd when there
is any written scknowledgment of the debt by the dedtor.
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plaintiffs received notice of the reconstitution of the records. The action brought
on June 17, 1953, therefore, was not barred, only about § years of the period
having been consumed.

Benjamin C. Santos

. Civil Procedure—Total demand in all causes of action arising
out of the same transaction determines jurisdiction of the court.

DESPO v. HON. STA. MARIA, ET AL.
G.R. No. L-6908, Jan. 31, 1956

Courts of First Instance have original jurisdiction in all cases in which the
demand, exclusive of interest, or the value of the property in controversy, amounts
to more than two thousand pesos,! while the Justices of the Peace and the
Judges of the Municipal Courts have exclusive original jurisdiction in all civil
actions where the value of the subject matter or amount of the demand does not
exceed two thousand pesocs, exclusive of interests and costs2 The principle in
the case under consideration is a mere reiteration of the prévious rulings that
in a complaint with several causes of action, arising out of the same transaction,
the total amount of the claims and not the demand in each single cause of action
determines the jurisdiction of the court.

Cristeto Reyes filed a detainer case against Librada Despo in the municipal
Court of Manila. Despo denied the allegations in the complaint apd by way
of countsrclaim prayed for the recovery of the total sum of P6,000 under the
following causes of action: P500 for alleged improvement; (2) P2,000 for mo-
ral damages; (3) P1,000 for compensatory damages because of the demolition
of her shop at the apartment in question; (4) P2,000 for exemplary damages;
(5) P500 for attorney’s fees. Reyes moved to dizmiss the counterclaim on the
ground that the aggregate sum therein exceeded the jurisdiction of the Munie-
ipal Court. The Municipal Court ordered the dismissal of the motion. Despo
filed a petition for certiorari in the CFI of Manila against the Judge of the
Municipal Court for grave abuse of discretion. The CFI of Manila granted
certiorari and held that the counterclaim in question was within the jurisdiction
of the Municipal Court because each separate cause of action was for an
amount not in excess of P2,000. Reyes appealed.

In holding that the CFI1, and not the Municipal Court is the proper court
which has jurisdiction over the case, the Supreme Court cited the case of
Soriano v. Owmila,3 and said that the jurisdiction of a court depends not upon
the value or demand in each single cause of action contained in the complaint,
but upon the totality of the demand tn all caxses of action. The case of Go w.
Go,¢ was also cited to distinguish between (1) a claim composed of accounts
each distinct from the other and arising out of different transactions and (2)
clatm which is composed of several accountzs arising out of the same transae-
tion. In the first case, each account furnishes the test of jurisdiction, while in
the second case, the jurisdiction is determined by the total amount claimed. The
present case falls under the second class because all the five items demanded
under the counterclaim arose out of one and the same transaction, namely, the
alleged untimely demolition of the apartment from which the defendant was
ejected.

'l-..‘zaxo.m (Judielary Act of 1948) § (4.

b 3
s g8
S OR. No. L.T112, May 21, 1965: 30 Prrr. L.J. 963 (1%3).
¢ G.R. No. L-T829, June 80, 1984,
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The instant case is different from Argonza, et al. v. International Collegess
and Soriano y Cia. v. Jose,$ because in these cases, several plaintiffs having
separate and distinct claims against the same defendant were allowed to liti-
gate under the rule on permissive joinder of parties,7 and while the totality of
the claims of the several plaintiffs exceeded the jurisdiction of the inferior
court, the demand of each claimant furnished the jurisdictional test.

Civil Procedure—Necessary parties; action for payment of debt.™

BUTTE v. RAMIREZ
G.R. No. L-6604, Jan. 81, 1956

Under the Rules of Court,! indispensable parties are distinguished from~
necessa;y parties, by defining the former as parties in interest without whom no
final determination can be had of an action, while necessary parties are persons
who are not indispensable but who ought to be parties if complete relief is to
be accorded as between those already parties and the court may in its discre-
tion, proceed in the action without making such persons parties, and the judg-
ment rendered thercin shall be without prejudice to the rights of such persons.

Thus, in this case, it was ruled that if judgment will prejudice third persons,
these persons must be included as necessary parties so that complete relief
may be accorded. On June 10, 1946, a document entitled “Loan with a Chattel
Mortgage’ was executed by and between the plaintiff as creditor, the defendant
as debtor and Jose V. Ramirez as mortgagor, whereby the mortgagor executed
a special mortgage on 149 shares of the Central Luzon Milling Co. to guarantee
the debt of his son, the defendant. On Aug. 20, 1962, this action was brought
to recover the sum of P12,000 with interest from the defendant. The defendant
admitted the allegations in the pleading. He paid his debt accordingly and
demanded the return of the shares covered by the certificate transferred by
the mortgagor to the plaintiff. The lower court denied the defendant’s prayer
for the return of the shares on the ground that the matter was not covered by
the pleadings and the ownership of said shares was being claimed by the
plaintiff in virtue of a sale to her by the mortgagor subsequent to the execu-
tion of the chattel mortgage.

In affirming the decision of the lower court, the Supreme Court added two
more rcasons for denying defendant’s prayer to have the share stocks returned:
in the first place, the action instituted by the plaintiff was merely for the collec-
tion of a loan; although the document “loan with a Chattel Mortgage” was
made part of the complaint, this circumstance did not make the suit one for
foreclosure of a mortgage, as it was made only to establish the existence of the
obligation. In the second place, the deceased mortgagor, being the owner of
the shares, he or his legal rcpresentatives ahould have been included as neces-
sary parties in this case.

s G.R. No. L-3884, Nov, 29, 1951,
® 47 0.G. (12 Bupp.) 166 (1950).

* § & Rule 3, Rulea of Court.
! Rule 3, § 8.
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Civil Procedure—Whken declaratory relief not proper; res judi-
cata.

TANDA v. ALDAYA
G.R. Nos. L-9322-23, Jan. 80, 1956

By declaratory relief, any person interested under a deed, will, contract
or other written instrument, or whose rights are affected by a statute or ordi-
nance, may bring an action to determine any question of construction or validity
arising under the instrument or statute and for a declaration of his rights or
duties thereunder.! Declaratory Relief is one of the special civil actions enu-
merated in the Rules of Court and the rules applicable to ordinary civil action
shall also apply to said special civil actions, so far as sald rules are not in-
consistent with or may serve to supplement the provisions of the rules relating
to such special civil actions.2 In the present case, the Court ruled that the
words “other written instrument” under which declaratory relief may be availed
of do not include a court decision which has become final.

On April 10, 1948, the plaintiff instituted an action for the annulment of a
certain contract of sale with pacto de retro. The trial court declared the con-
tract valid. This decision was affirmed by the Supreme Court on July 23, 1851,
After two motions for reconsideration filled by appellant had been denied, the
decision became final and executory. On Nov. 8, 1951, the present case for
declaratory relief was initiated; upon motion of the defendant, the action was
dismissed because, while cutwardly its aim was to seek a declaratory relief on
certain matters, in effect its purpose was to nullify the judgment rendered pre-
viously. From that decision granting the defendant’s motion to dismiss, the
plainti¥ appealed.

The appellant contended that this case came under the purview of declara-
tory relief because his purpose was to obtain a clarification of a previous de-
cision of the Supreme Court which decision, in the opinion of the appellant,
was vague and susceptible of double interpretation. It was furthermore con-
tended that the words “other written instrument” should be interpreted as in-
cluding a court decision. In holding said contentions without merit, the Court
said:

“KEvidently, a8 court degision cannot be interpreted ss included within the purview of
the words ‘other written instrument’...for the simple reasce that the Rule of Court al-
ready provide for the ways by which an ambiguous or doubiful decisions may be ocorrected
or carified without need of resortiag to the expedisnt preserided by Rule 66.”

The remedies that may be availed of before resorting to declaratory relief
are motion for reconsideration or for a new trial,? or relief from a judgment or
order of an inferior court on the ground of frand, accident, mistake or excusable
negligence.4 The appellant had already availed himself of some of these legal
remedies but was denied relief because his claim was without merit.

But the fundamental reason in denying the petition for declaratory relief was
the principle of res judiosta, which stamps the mark of finality and commands

! Rule 88, § 1. Rule of Court.

In order that a petition for declammtory relief may prosper, the following reguinites must be
present: (1) there must be a justiciadle controversy; (3) the controversy must be betwren perwons
whose interesta are adverve: (3) the party sesking declaratory relief must have a legal interest in
the controversy: and (4) the lsve must be ripe for judicial determination. See¢ 11 Moman, Com-
MENTE OX THE RULES oF Couwmr 147 (1847).

? Rule 85, § 1. id ‘

® In the trial eourt, under Rule 37, 1 1; In the Court of Appeak or the Bupremme Court, under
Ruhlnd. §1. Rule 88, § 1 in connection with Rule §8, § 1 of Rulm of Court.

¢ Rule 38, §1.
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that once a case is definitely litigated it should not be reopencd.® The Court
quoted the ruling in Oberiano v. Sobremesana:®

**The foundation principle upon which the doctrine of reve judicata rests is that parties
ought not to be permitted to litigate the same issve more than once; that, when a right or
fact has heen judiclally tried and determined by a court of competent jurisdiction, or an
opportunity for such trial has been given, the judgment of the court, so long as it remains
unreversed, should be conclusive upon the parties, and those in privity with them in law
or estate.”

Pilipina A. Arenas

Civil Procedure—Time requirement for continuances and poast-
poncments ts only directory.

CASILAN and GALAGNARA v. TOMASSI, ET AL.
G.R. No. L-9820, Jan. 31, 1956
GALAGNARA and CASILAN v. GANCAYCO, ET AL.
G.R. No. L-9321, Jan. 31, 1958

These cases were commenced in the Justice of the Peace Court of Guiuan,
Samar, one for the recovery of possession of real property and the other for
the delivery of personal property. The cases were heard and decided only after
repeated postponements, at times for more than five days and all in all for more
than fiftten days. The defendants appealed to the Court of First Instance which
ordered the cases dismissed for want of appellate jurisdiction to try them on
the merits, the court believing that the Justicc of the Peace was relicved of his
jurisdiction to hear the cases for granting postponements for longer periods
than those allowed in the Rules of Court! so that the decision rcndered by him
was a nullity.

The Supreme Court reversed the decision of the Court of First Instance and
held that the suthority of inferior courts to adjourn hearings may conceivably
refer only to continuances after the hearing is begun, the purposc of limiting
the period of such continuances being to insure the continuily of trials2 and
thus promote the administration of justice.

Even assuming that Rule 4, Scction 9 also governs postponements after
the hearing is commenced, Justice Alex Reyes opined, the limitations therein
prescribed for periods of adjournment are only directory, so that non-compliance
thercwith by a Justice of the Peace does not divest him of his jurisdiction there-
after to proceed with the trial and render a decision on the merits but only
subjects him to disciplinary action.?

In the case of Alvero v. de la Rosa, et al.,4 the Supreme Court had occasion
to hold that strict compliance with the Rules of Court is mandatory and im-

T Rule 4, § 9.

® Sce Rule 31, § 4.

¢ Sce 30 Pur. L.J. B80 (1988).

¢ G.R. No. L4622, May 30, 1983.

® This is the substance of the ruling of the court in the case of Alejandro, et al. v. Judge of
First Instance of Bulacan, et al.. (70 Phil 749 [1940])) wherein it was held that the requirement in
said section for the judge of the inferior court to decide a case within the period prescribed by
law after trial in not jurisdictional and that a violation thereof docs not make the decision void
or null but only subjects the judge to disciplinary actiom. Thls ruling h.nd been reitsrated in the
canes of Barrueco v. Abeto. et al., (71 Phil 7 [1940)) and Gellano ¢. Rivers, et al.,, (T2 Phil. 277
{1941].)

4 76 Phil. 428 (1946).
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perative and that the periods therein prescribed for the performance of certain
acts are deemed absolutely indispensable in order to prevent needless delays and
promote the orderly and speedy discharge of official business. Commenting on
this, Justice Reyes said that it—

“does not necessarily militate against the decisions holding that observance of the pe-
riods presecribed for adjournments of trial fs merely directory, considering that those deci-
slons have not failed to take sccount of the need for enforcing rules against needless delzys
and have for that resson emphasised that a willful dleregard or reckless viclation thereof om
the pert of judges would subject them o disciplinary actiomn.”

Civil Procedure—Amendment of pleadings after a responsive
pleading is served may be made only by leave of court.

BASCOS v. COURT, ET AL.
G.R. No. L-8400, Jan. 30, 19568

The facts of this case were as follows: The Goyena Lumber Company im-
pleaded Ayson and others before the Court of First Instance of Pangasinan for
the collection of a sum of money. All the defendants, except Ayson, flled an
answer coataining a gencral denial whereupon the plaintiff filed a petition for
judgment on the pleadings.! Before the petition was heard, all the defendanta
except Ayson had filed an amended answer without leave of court. During the
hearing, the herein petitioner signified his intention to assume the whole obliga-
tion. However, due to the failure of the parties to reach an agreement, the court
rendered judgment on the evidence presented.

The petitioner assigned as error the failure of the trial court to accept the
amended answer. The Supreme Court, found no error and held that a party
may amend his pleading once as a matter of course at any time before a respon-
sive pleading is served2 Thereafter, the court may, upon motion at any stage
of an action and upon such terms as may be just, order or give leave to either
party to alter or amend any pleading to the end that the real matter in dispute
may be completely determined in a single proceeding.?

It must be remembered that in Trias v. Court of Firet Instance of Cavitc, et
al,4 where an answer containing merely a general denial was filed, the defendant
was allowed to file an amended answer containing a specific denial. This was
held to be discretionary upon the trial ecourt. Moreover, where the purpose of
the amendment is to submit the real matter in dispute without any intent to
delay the action, the court, in its discretion, may order or allow the amendment
upon such terms as may be just.? But such may be made only at any stage
of the action, not after the rendition of a final judgment.¢ The defendants in the
instant case, having filed an amended answer after the plaintiff had interposed

a reponsive pleading, had to ask leave of court for the admission of their
amended answer.

2 Rule 38, 1.

[ ]

4 42 O.G. 1485; 75 Phil 787 (1948).

S Dasansy, et al. v. Locero, 76 PRil 139, 42 O.G. 2119 (1948).
¢ Eapirita v. Crossfield, 14 Phil $88, §91 (1909).
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With respect to the claim that the trial court should not have allowed the
introduction of evidence by the plaintiff, the court having proceeded with the
case with only the petition for judgment on the pleadings, the Supreme Court
said:

‘““While as & rule, when judgment on the pleadings is proper, the court need not require
plainti? to advance cvidence, there is nothing in the rules which would prohibit the court
from doing so if in its opinion such is neceasary for better clarification of facts alleged in
the pleading. This (s especially s0 when the pleading contains a claim for damages which,
under the rule’ i{s not deemed admitted even if not specifically denfed. x x x. At any rats,
the rule is well-scttled that when one of the parties is entitled to and asked for judgment
on the pleadings, neither trial nor notice is necessary.''t

Civil Procedure—Res judicata; jurisdiction of the Court of Tax
Appeals.

NAMARCO v. MACADAEG and KHO KUN COMMERCIAL
G.R. No. L-10030, Jan. 18, 1956

The rule is well-settled that a final judgment on the merits, rendered by a
court having jurisdiction over the parties and the subject matter, is conclusive
in a subsequent case betwcen the same partics and their successors in interest
litigating upon the same thing and issue, no matter how erroncous such judg-
ment may be.! The requisites of res judicata, therefore, are the following: (a)
the former judgment must be final; (b) it must have becen rendered by a court
having jurisdiction over the parties and the subject matter; (c) it must be a
judgment on the merits; and (d) there must be, between the first and second
actions, identity of parties, of subject matter, and of cause of action.?

The instant special civil action of prohibition and certiorari against the
Court of First Instance of Manila involves these requisites of res judicata. The
Commissioner of Customs seized two shipments of garlic belonging to the Kho
Kun Commercial, an importing firm, for violation of Republic Act No. 1288.
Said shipments were turned over to the NAMARCO in order to be sold to the
public. In connection with an order of the President of the Philippines, the im-
porting firm brought suit against the NAMARCO to prevert the latter from
disposing of the shipments so that it may be able to redeem the same. The
NAMARCO filed a motion to dismiss on several grounds, the most important of
which are as follows: (a) that the action was barred by a prior resolution? of
the Supreme Court; and (b) that the Court of First Instance was without
jurisdiction of the subject matter becnuse appeals from the decisions of the Com-
missioner of Customs may be taken only to the Court of Tax Appeals. The
lower court denied the motion. Hence, this action.

The Supreme Court ruled that the action brought in the Court of First
Instance of Manila is the same as that disposed of by it in a previous resolution.
It noted that the subject matter of both was garlic. The partics, it said, were
also the same although in the first case, the respondents were the NAMARCO
and the Commiasioner of Customs while in the second, only the NAMARCO was
sued. Apparently, the Court was following the conversc of the rule that al-

! Rule 9, §8: “Material averment in the complaint, othrr than those as to the amount of dam.
age, ahall be deemed admitted when not specifically dented. ...

* Lichauco v. Guasch, 76 Phil. & (1948).

! B8an Diego v. Cardonsa. 70 Phil. 281, 292 (1940).

® Reyes v. Revyes, G.R. No. L-476]1, Feb. 27, 1952; People v. Macadaeg, G.R. No. L-4316, May
28, 1962; Lao v. Dee and Lao, G.R. No. L-3890, Jan. 23, 1052: Caridad v. Novells, G.R. No. L-4207,
Oct. 24, 1052

* Kho Kun Commercial v. Commissioner of Customs and NAMARCO, G.R. No. L-9778.
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though in the second action therc are joined parties who were not so in the first,
there is still res judicata if the party against whom the judgment is offered in
evidence was a party in the first action,f when it stated that the failure to in-
clude the Commissioner did not save it from the objection that there were the
samc partics because the Commissioner was a necessary and indispensable party.
Although more ixsues were involved in the second case, still the court considered
the issues to be the same. It said that the mere fact that new issues are raised
does not take the case out of the rule of rca judicata because it is not only the
issues actually passed upon that are barred, but also any other issue that could
have been raised in the previous case.t

With regard to the second ground relied by the NAMARCO, the Supreme
Court repeated its ruling in previous casesé to the effect that the Court of Tax
Appeals has exclusive jurisdiction over appeals from the decisions of the Com-
missioner of Customs,” which jurisdiction excludes that of the Supreme Court
and Courts of First Instance.

Civil Procedure—Ezecution of judgment as a matter of right lies
only in case of failure of adverse party to appeal.

LEDESMA v. TEODORO and AGAPUYAN
G.R. No. L-9174, Jan. 25, 1956

Jose Agapuyan brought an action against Joaquin Ledesma, mayor of Cadiz,
Negros Occidental, in which he sought his reinstatement as chief of police of
said muniecipality claiming that he was removed in 1946 and that despite his
efforts, he was ncver restored to the same. In June, 1954, however, the provin-
cial governor ordered his reinstatement which order the defendant ignored.

On April 15, 1955, after due trial, the court rendered its decision ordering
the reinstatement of the plaintiff with back salaries until actual reinstatement.
The motion for reconsideration was denied. On May 14, 1955, on motion of the
prevailing party and before the time to appeal had expired, the court ordered
the execution of the judgment despite the effort of the adverse party to stay
execution by offering superscdeas bond.

It is to be noted that only a finall! and not an interlocutory? judgment or
order may be executed, the only execption being an order for alimony pendents
lite, aecording to Rule 63, Section 6.* Hence, if the time to appeal has expired
and no appeal has been perfected, the judgment rendered becomes executory,
and the prevailing party is entitled as a matter of right to its execution.¢ It
then becomes the ministerial duty of the court to issue the writ of execution.®

¢ Pefinlosa v. Tusson, 22 Phil 308, 323 (1912). The reason for the rule is that otherwise, no
matter how often a care may be bheard and decided, the parties might renew the litization by simply
jolning with them a new party. (Alzua and Arnaiot v. Johnson, 21 Phil 308, 374 [1912]).

8 Sce Bule 39, § 45, Rules of Court: Pefisloaa v. Tusron, 22 Phil. 303, 212 (1912).

¢ Millares v. Amparo, G.R. No. L-8354¢, June 30, 1935: Millares v. Amparo and Nepomueesno,
G.R. No. L-8365, June 30, 1985;. Millares v. Amparo and Seree Invatmenta Co., G.R. No. L-8351,
June 30. 1955

T 3 7. par. 7, Republic Act No. 1128,

1 Pe-!:nas v. Perkins, 87 PhilL 223, 2%¢ (1932): PhiL Trust Co. v. Bantamaria, 83 Phil 483
(1929): Yulo, et al. v. Powrell, 38 PhilL 734 (1917); Mendoxa v. Parungso, 49 Phil. 271 (1926).

? Rule 41. 1 2: *No interlocutory or incidental judgment or order shall stay the progresa of an
sction, nor shiall it be the subimct of appeal, until final jodgment or order ls rendered for one
party or the other.”

& ] Mozan. CoMMENTS ON THMR Rurxs or CoUnt 786 (1952).

* L'm v. S'ngian. 37 Phil 817 (1018);: Ficsta v. Llorente, 25 Phil 854 (1913); Ebero v. Cafiiza-
res, 45 O.G. 7 5 (1047).

8 Bucuaventura v. Garcia, 78 Phil. 789 (1847).
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The above rules and principles were applied by the court in disposing of the
present petition for certiorari and mandamus. It declared that under Rule 39,
Section 2, the court may, in the exercise of its discretion, issue an order of execu-
tion, on motion of the prevailing party with notice to the adverse party upon
good reasons to be stated in a special order. However, if the execution is issued
before the expiration of the time to appeal,d it may be stayed upon approval
by the court of a sufficient bond by the appellant, conditioned on the perform-
ance of the judgment or order appealed from, in case it is affirmed in whole or
in part.

Since the time to appeal in the present case had not expired, the question
before the court was whether there was sufficient reason to deny the supersedeas
bond which was offered. To answer this question, the court resorted its previous
ruling:7

*The requircmcents as to spccial rcasons is one the importance of which trial courta
must not overlook. If the judgment s exccuted and, on appeal), the same is reversed, al-
though there are provisions for restitution, oftentimes damages may arise which cannot be
fully compensated. Accordingly, cxecution should be granted only when these considera-

tions are clearly outweighed by superior circumstances demanding urgency, and the above
provision requires a statement of those circumstances as a security for their existence.’”

The court concluded that a perusal of the order of the Judge showed that
the reasons given to justify the order did not outweigh the considerations above
adverted to. It added that although as a general rule the power to deny
or grant a motion for execution is addressed to the sound discretion of the court,
and generally the appellate court should not interfere to modify, control or in-
quire into the exercise of such discretion, yet the intervention becomes necessary
when it is shown that therec had been an abuse thercof.8 Such was the case
here.

Civil Procedure—Charge of contempt of court need not be filed

by Fiscal.

PEOPLE v. VENTURANZA, ET AL.
G.R. No. L-7974, Jan. 20, 1968

Courts possess the inherent power to punish a party for contempt.! This
power is essential to the preservation of order in judicial proceedings, and to
the enforcement of judgments, orders, and mandates of courts, and, consequently,
to the administration of justice.? Respect of the courts guaranteces the stability
of their institution.’

Civil contempt is the failure to do something ordered by a court to be
done for the benefit of a party. Criminal contempt is any conduct directed
against the authority or dignity of the court.¢ Undecr the Rules of Court, con-

A

¢ Rule 41. § 3.

' Aguilos v. Barrios, et al.. 72 Phil. 2R5 (1941).

5 Federal Firms, Inc. v. Ocampo. 44 O.G. 3819 (1947): Calvo v. Gutierrez, ¢ Phil 203 (1008):
Case v. Mectropole Hotel and Restaurant, 5 Phil. 40 (1905); Gamay v. Gutierres David, 48 Phil 7e¢n
(1926): Buenaventura v. Pefia. 44 O.G. 4923 (1947); Ong 8it v. Piccio, 44 O.G. 4918 (1947). Na-
redo v. Yatco, 45 O.G. 3390 (1948).

i Slade Perkins v. Director of Prisons, 08 Phil 271 (1933).

2 In re SBotto, 46 O.G. 2570 (1940): In re Kelly, 35 Phil. 944 (191€);: US. v. Lao Hoe, 34 Phil
867 (1917).

? Saleedo v. Hernandez, 61 PPhil. 724, 729 (19335).

¢ Slade Perkins v. Director of Prisons, sspra note 1.
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tempt is of two types: (a) direct contempt, which may be punished summarily;

and (b) constructive contempt,® or one that is committed outside the court.?

Respondent Atty. Torres, while appearing before the Court of First Instance
of Capix as counsel for one of the defendants in a criminal case, was found
gullty of contempt in the first case for charging the judge with arbitrariness,
inducing and encouraging his client not to appear in court for trial and to dis-
obey its orders, uttering disparaging remarks against the judge in his actuations
*before the public, and for instituting an action for moral damages against the
judge without lawful cause or reason; and in the second case, for sending a
telegram to the judge containing derogatory statements against the latter’s per-
son and dignity. The charge was properly made in writing and an opportunity
was given the respondent to be heard by himseclf or counsel. However, he failed
to attend the hearing, whereupon he was declared in contempt.

Torres contended that since the charges filed against him were criminal in
nature, the proceedings against him should have been begun by the filing of an
information by the fiscal, because were proceedings to be filed by a judge against
whom the contempt was committed, the latter would, in effect, act as accuser
and arbiter. The respondent was apparently relying on a statement made by
the court in a previous case$ to the effect that proceedings for contempt are
criminal in nature even when the acts complained of are incidents a civil ac-
tions. .

The Supreme Court found no merit in ‘this contention. It stated that the
proceedings, not being prosecuted as an offense under the Revised Penal Code
but under the Rules of Court, the intervention of the fiscal became unnecessary.
It said:

“Were the intervention of the prosecuting officer required and judges obliged to file
complaints for contempts sgainst them before the prosecuting officer, in order to bring the
guilty so justios, courts would be inferior to prosecuting officers and impotent to perform
their functions with diepatch and absolute independence. The {nstitution of charges by the
progsecuting officer o BOt necessary to hold persons guilty of civil or criminal coantempt
amenable to trial snd punishment by the court. All that the law requires is that there be a
charge in writing duly filed in court and an opportunity to the pervon charged to be heard
ty himself or counsel. The charge may be made by the Secal by the judge, or cven by
private person.”

Civil Procedure—WAen action for unlawful detainer is to be
brought.

ZOBEL v. ABREU and MERCADO
G.R. No. L-7668, Jan. 31, 19568

There is unlawful detainer when the defendant’s possession which was ori-
ginally lawful had become unlawful by virtue of the expiration of his right to

. Collector of Customa, 41 PhIlL 548 (1921): Narcisa v. Bowen, 22 Phil 343,

371 (1912): Calalang v. Pecson, 48 O.G. E14 (1980).
. Collsetor of Customs, {d at §52: “In procsedings against a person elleged
to be forgottem that such p are coenmonly
treated as eriminal in nature even when the acts complained of are incidents of cdvil actions. For
this reason, the mode of procedure and rules of evidence in contempt proceedings are sraimilated
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possess.! In the case under consideration, the Supreme Court, in accordance
with Rule 72, Section 2, of the Rules of Court, held that the period for bringing
an action for ejectment or unlawful detainer must be counted from the time the
defcndant has failed to pay the rents after demand therefor. It is not the failure
to pay rents as agreed upon in a contract, but the failure to pay the rents after
a demand therefor is made that entitles the lessor to bring the action.

Plaintiff Zobel lcased a fishpond to the defendant on April 1, 1950 for a term
of one year, renewable from year to year. Prior to and within one year from
the filing of the complaint on February b, 1954, the plaintiff had been deprived
of the posscssion of the property by the defendant, despite the repeated demands
of the former to rcturn the same, the last demand being made on October 9,
1053. Further the defendant Mercado failed to pay the rents due from him
from April 1, 1951 up to the flling of the complaint.

On motion of the defendant, the Justice of the Pecace Court declared itself
to be without jurisdiction on the ground that the cause of action accrued on
April 1, 1962 when the plaintiff could have demanded the return of the property
for failure of the defendant to pay rents from April 1, 18951 up to March 31,
1952.

The Supreme Court, in reversing the decision of the lower court held that
it posscssed jurisdiction, and declared:

“Furthermore, even if the lessee had falled to pay the rents after a demand had been

made upon him therefor, the lemsor still had the privilexe to walve his right to bring the
action, or to allow the lessees to continue in possession, thereby legalising such possession.’?

Gonzalo T. Santos

Civil Procedure—Courts will not render a judicial declaration of
presumption of decath of petitioner’s spouse for the sole purposge of
defining petitioner's civil status.

LUKBAN v. REPUBLIC
G.R. No. L-8482, Feb. 29, 1958

Can n presumption of death be judicially declared for the sole purposc of
defining the civil status of a married person who wishes to contract a second mar-
ringe? This question may now be considered a moot one in view of the decision
of our Supreme Court in the prescent case wherein the rulings of the same court

1 Rule 72. §1 provides: A “‘person against whom the possesajon of any land or building is un-
lawfully withheld after the expiration or termination of the right to hold possession, by virtue of
any contract, express or implied, X x X may at any time within one yesar after such unlawfu] de-
privation or withhoMing of possession. bring an action In the proper inferior court against the
person or persons unlawfully withholding or depriving of possemsion., or any person or persons
clalming under them, for the restitution of such posacssion, togcther with damages and costs. The
complaint must be verified”.

See Medel v. Militante, 41 Phil. 826 (1971): Co Tiameo v. Dias, «t al, 756 Phil. 872 (1946).

According to the abovequoted lezal provision, the action must be brought before the Justice
of the Peace Court (See Rep. Act No. 296, § 88) within one year after the unlawful deprivation
or withholding of possesaion complained of has taken place. (Alonso v. Municipality of Placer. &
Phil. 71 (1905); Gutierrezs v. Rosario, 156 Phil 116 (1910); Gumiran v. Gumiran, 21 PhiL 174
[1912)). The avowed purpoee of the law in fixing at one year the period within which such ac-
tions may be brought is to require cases of sald nature to be tried as soon sa possible and decided
promptly. II Moaax, ComMrxtas ox Tits Rurxs or Couxt, 292 (1952])).

8 This is the subsatance of the court’s ruling in fwcido and Lucido v. Vite, 26 Phil 414 (1913).
wherein it was held that: *...the landlord might conclude to give the tenant credit for the payment
of the rents and allow him to continue indefinitcly in the possession of the property....During
such period, the tenant woud not be in illegnl possesalon of the property and the landlord could
not maintain an sction of desaAwcio until after he had taken stcpe to convert the legal possession
into an illcxal possemaion.”
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in two previous cases! are reiterated and affirmed. In 1933, after 17 days of
married life the husband of the petitioner left her and since then he had not
been heard from for more than 20 years despite diligent search. Because the
petitioner intended to marry again, she asked that her civil status be determined.
The Solicitor-General opposed the petition on the ground that the same was not
authorized by law. From an adverse decision of the CFI the petitioner appealed.
The Supreme Court said:

“We believe that the petition at bar comes within tbhe purview of our decislon in the
case of Nicolali SB:atraw® wherein it was held that a petition for judicia]l declaratiom that
petitioner’s husband be presumed to be dead eannot be entertsined brecause it is not author-
ised by law, and If such declaration cannot be mado in a special procecding similar to the
present, much less can the court determine the status of petitioner as a widow since this
matter must of necemity depend upon the fact of death of the busband. This court ean
then declare upon proper evidence, but not to decree that he is merely prewumed to be dead.”

The pectitioner contended that her petition could be entertained by the Court
because Article 349 of the Revised Penal Code, in defining bigamy, provides that
a person commits that crime if he contracts a second marriage “beforc the ab-
sent spouse has becn declared presumtively dead by means of a judgment ren-
dered in the proper proceedings”. The Court said that the argument was un-
tenable for the words “proper proceedings’” used in said article could only refer
to those authorized by law such as those which refer to the administration or
scttlement of the estate of a deccased person.d? In support the Court quoted
from a case:¢

“For the purpose of the civil marriage law it s not necessary to have the former
spouse judicially declared an absentee. The declaration of abwence made in sccordance with
the provigions of the Civil Code has for its sole purpose to cnable the taking of thc neces-
sary precautiona for the administration of the estate of the absentee. For the celkbration
of civil marriage, however, the law only requires that the former spouse has been abeent
for seven consecutive years at the time of the second marriage: that the spouse present does
pot know his or her formmer spousc to be Nving; that such former spouse ka generally re
puted to be dead and the spouse prosent 50 believes at the time of the celebration of the
marriage (8ec. 111, par. 2, Gen. Order No. €8)."8

Then the Court restated the reason behind the ruling that a declaration of
presumption of death can not be made:

“A judicial promouncement to that effect, even of final and executory, would still be a
prima facie presumption (juris tentsm) omly. It {s atill dieputable. It is for that rosson
that it cannot be the subject of a judicial pronouancement, {f it la the only quetion or mat-
ter involved in a case, upon which & competent court has to pass....”¢

Civil Procedure—Judgment by default.

TAGUINOD, ET AL., v. MANGANTULAO
G.R. No. 1L-7970, Feb. 28, 1956

Under the Rules of Court! if the defendant fails to answer within the timae
specified therein, the court shall, upon motion of the plaintiff, order judgment
against the defendant by default,? and thercupon the court shall procced to re-

Nicolai Buzrlw case, 48 O.G. (supp. 1) 243 (1948); Jones v. Hortiquela, ¢4 Phil 179 (1937).
Supra, note L. '

See Articles 390 and 391, Ctvil Code.

Jones v. Hortiquela, smpre mote 2.

See Article 83, Civil Codo for = -lmlhr provision.

Nicolal Szatraw csse. supra note

Rule 9 §1;: Rule 10 § 9; Rnh 12, l(.

Rule 835, §6. A defendant who answered but failed to appear at the trial cannot be declared
in defavlt, but the trial may proceed without him. Go Changjo v. Roldan 8y-Changjo. 18 Phlil
408 (1911);: Cababan v. Weissenhagen, 38 Phil. 804 (1918), cited in | Momax, COMMENTS ON THE
RurLzs or Coumt 702 (1942).

LI B W N N
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ceive the plaintiff’s evidence and render judgment granting him such relief as
the complaint and the facts proven may warrant.! The failure of the defendant
who receives a summons to answer may be due to any of these causes; (a)
either to his resolution not to oppose the plaintiff’s allegations and relief de-
manded in the complaint and willingness to abide by the judgment granting said
relief after the presentation of evidence by the plaintiff (b) or to fraud, accident,
mistake or excusable negligence without which he could have filed his answer in
time, for he has a good defense.4

In the instant case, the Supreme Court did not hold the failure of the client
to find his former lawyer to defend his case in time an excusable negligence.b
The defendant herein was served with summons but he failed to file his answer
within the reglementury period. He appealed to the Supreme Court from an
order of the CFI denying his motion for reconsideration of the judgment taken
against him by default, and insisted that the lower court erred in declaring him
in default and in rendering a judgment against him. The Court said that if the
defendant could not find his former lawyer, hc could have retained the services
of another lawyer and proceeded with his case as soon as possible, but instead
he allowed 23 days to pass without making an effort to get another lawyer.

Civil Procedure—Relief from judgments; service of pleadings
and notices.

VIVERO v. SANTOS, ET AL.
G.R. No. L-8105, Feb. 28, 1956

This is a suit to recover a money judgment upon a loan. For failure of the
defendants or their counsel to appear on the date of hearing after their second
motion to postpone the hearing to any date after the 19563 national election was
dcnied, the court received the plaintiff’s evidence and rendered judgment against
the defendants. After an urgent motion to reopen the case was denied the judg-
ment became final, so defendants sought relief under Rule 38' but was likewise
denied.

On appeal the Supreme Court, passing on the right of defendants to petition
for relief from judgments or orders under Rule 38, said that petitions of this
nature, as a rulc, are addressed to the sound discretion of the court,2 and unless
abuse of discretion is shown the order of the court should be left undisturbed.’
In the casc at bar the act of defendant’s counsel in ignoring the court’s warning
to look for another lawyer to take over the case was reprehensible, but it was
not a sufficient ground for granting the relief prayed for considering the post-
poncments had in the case and the warning given to the defendants’ counsel.

® Rule 35, § 6.

¢ MomaxN, op. ¢it, supra note 2 at 703-704 citing 31 Ax. Jun. 137; Lim Toco v. Go Fay, 45 O.G.
3350 (1949).

3 The defendant who is declared In default eannot appeal, unless he files & motion under Rule
38 asking that the onler of default be set aside upon the ground of fraud, accident, error or mis-
ta¥e, or excunable negligence, and if his motion {s denled be may appeal from the order denying
snch motion and he may, in the mecantime, abply for a writ of preliminary injunction to stop the
execution of the judgment rendered on the merita. Jd. at 705, citing Lim Toco v. Go Fay, see note
4 su;ira; Son, et al. v. Melendres, et all, G.R. No. 1.-3824, May 16, 1951,

1 §2 providew that when a judgment or order is entered, or any other proceeding (s taken,
agninst a party in a CFI through fraud, accident, mistake, or excusabl negligence. he may flle a
rndl!o'n in such court and in the same cause praying that the judgment, order, or proceeding be
set aside.

8 Coomba v. Santos, 24 Phil 440 (1013): Dalipan v. Sigabu, 25 Phil 184 (19183): Mapua v.
Mendoxa, 45 Phill 4124 (1923); Felismino v. Gloria, 47 Phil. 067 (1924); Phil Guaranty Co. v. Be-
lando, 53 Phil. 410 (19029).

* La O v. Dec, ¢t al.,, G.R. No. L-3890, Jan. 23, 1983
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Commenting on the effect of the counsel’s conduct the Court ruled that the
lack of necessary diligence on the part of the counsel which was to his client’s
prejudice was a misconduct binding upon his clients and the latter eould not be
heard to complain that the result might have been different had he proceeded
differently,t and quoted:

“If such grounds were to be admitted as remsons for reopening cases, there would never
be an end to & suit so lony as new counsel could be employed who could allege and show
that prior counse! had not been sufficiently diligent or experienced, or learned.™

Coming to the allegation that had the defendants been notified of the hear-
ing or decision by the court or counsel, they could have taken appropriate action
in due time, the Court observed:

*“Under our rules, if a party appears by an attorney who makes of record his appear-
ance, service of the pleadings fs required to be made upon the attorpey. and not upon the

party (Rule 27, Section 2). And this Court bas held that in such a case notice given to
the client and not to his athorney s mot & motics In kw.”

This is true even where a copy of the decision is received by the client him-
self unless service to the client himself is ordered by the court.®

. . Civil Procedure—Amount of damages to be proved upon asking
Mmt on the pleadings or at least before judgment becomes final
exe '

a cutory.
RILI v. CHUNACO, ET AL.
G.R. No. L-8630, Feb. 29, 1956

The rule that material allegations are deemed admitted if not specifically
denjed! is not applicable to allegations regarding amount of unliquidated dam-
ages. Such allegations need not be specifically denied, but shall be deemed to
be in issue in all cases, unless expressly admitted.t

The operation of the rule stated is explained in the case of Rili v. CAunaoo.
In this action to vindicate ownership over two parcels of land and to recover
damages for alleged illegal possession thereof, the lower court rendered judg-
ment for plaintiffs on the pleadings because defendant was deemed to have
admitted the material allegations of the complaint filed against him he having
made a mere general denial thercof. After the judgment became final and
exocutory the plaintiffs moved that the case be set for hearing with respect to
the amount of damages allegedly suffered by them. Applying Rule 9, SBection 8,
the Supreme Court on appeal sald—

“Allagations regarding the amocant of damages are not deemmed sdmitted even if act
specifically denied and 80 munt be duly proved. Appellant did not offer to present evidemoe
to prove their damages but merely makad for judgment oan the plmdings. Henoe they
must be comsidered to bave walved or remcunced their clhaim for dameage.”™

‘Aven smuming that platntiffy esould still prove thelr damages evea after asking for
jodgment on the pleadings. they could do se omly before said fjodgment became fimal and
axscutory bacsuse thereafler the Jower court kst comtrol over its judgment save to order
its exeomtion... lowt juriadiction t©o alter or amend the same 80 e to inekde therein am

award of dameages In appeilanty faver ™

4 See United States v. Umal, 18 PAIL 33 (1910).
S Citing Le FViorem v. Raynolds, Fed. Case No. 3442, 16 Blatch (UB) s97.

d.
. ' Rule 8, § 8 proviéden theat material averment (n the comdpluint, other tham thoss as to the
amount of damage, ahall be dermed admitted when not specifienlly denied.

? Lichaveoo v. Gogah, T8 Phil § (1948) cited with approval in the present esse of Rili v. Chu-

naco, Q.R. No. 1-8838, Fed. 29, 1948
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In the instant case the Court in an obiter dictum held that the amount of
damages may be proved even after the judgment rendered on the pleadings has
become final and executory if there is an express reservation for that purpose
in the motion for judgment on the pleadings.

Civil Procedure—*“Calendar Month’’ as used in Section 8 Rule 72
defined. :

SALVADOR v. CALUAG
G.R. No. L-7458, Feb. 29, 1956

Under Rule 72, Section 8 an execution shall issue immediately upon a judg-
ment rendered against the defendant in a forcible entry case, unless, among
others, during the pendency of the appeal, he pays to the plaintiff or into the
court, on or before the tenth day of each calendar month, the reasonable value
of the use and occupation of the premises in question for the preceding month
at the rate determined by the judgment. What is meant by the term ‘‘calendar
month”? In the case of De Guzman v. Lichauco,! the court said that it does not
mean every period of thirty days beginning from the date of the appeal, but it
has reference to the month in the calendar. In the instant case of Salvador v.
Caluag, the lower court relied on the Lichauco case; the Supreme Court, how-
cver, disagreed with it, and held:

“It is our considered opinion that in cases of monthly rentals which could be paid
from a given day of a month up to a given day of the following month, the calendar month
within which the rent could be deposited or paid should be that following the month in
which the rent matured, that i{s, if the rent matures on any day of the month of October,
the calendar month referred to in Section 8, Rule 72 within which the rent should be paid
to avold execution of the decision shall be the month of November, and so on.”

To show no inconsistency in its decisions the Supreme Court further said:

‘In reaching the foregoing conclusion, we are not unmindful of the rulings laid down
in the case of De Guiman v. Lichauco which the Jower court took i{nto consideration in
issuing the disputed writ of execution, but the question ralsed {n that case, was whether
the starting point for computation of one month is the date of appeal and not the calendar
month composed of 30 days as defined by Section 13 of Rev. Adm. Code. That case there-
fore has no parity with the present case where the point In issue {s whether the deci-
sion of the Municipal Court of Quezon City should be executed only because the rent corre-
sponding to Scptember 26, 1953 to October 25, 1953 has been paid on October 20, 1053 and
not on or before October 10, 1953...°°

Civil Procedure—Time of objection to admissibility of evidence.

PEOPLE v. HON. J. TEODORO
G.R. No. L-8070, Feb. 29, 1956

The instant case is a petition for certiorari to annul two orders issued by
the respondent judge in the course of the trial of a criminal case. In both orders
respondent prevented the assistant provincial fiscal from identifying two certi-
fied true copies of the service record of the accused in two bureaus of the Gov-
ernment as part of public records upon objection of the counsel for the accused
that as the latter was being charged of falsification, the original documents must
be produced. The Supreme Court, after observing that the offense charged was
not falsification or forgery but the use of a falsified certificate under Article

132 Phnil. 201 (1921).
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176 of the Revised Penal Code, and that said official records could be proved by
certified copics without qucstion under Section 41 of Rule 123, held:
’ “As the officlal recordes sought to be identified were not yet presented, nor the pur-

pose thcreof disclosed, the objection thereto and the ruling sustaining the objection were
both premature.”

And in support the Court quoted the following:
'Evrpoh}ocuoawmldmhmnbo!aum«mummstthcu“mcheﬂ-
dence ls offered, or as soon theromfter as the objection to Its admissibility shall have becowmne
apparent; otherwise the objection shall Le treated as walved...”

Civil Procedure—FExzecution before expiration of time to appeal.

ASTURIAS, ET AL. v. VICTORIANO, ET AL.
G.R. No. L-8817, Feb. 29, 1956

Section 2 of Rule 39 provides that prior to the expiration of the time to
appeal, the court may issue execution on motion of the prevailing party and
with notice to the adverse party, upon good reasons to be stated in a special or-
der regardless of whether such order is izsued before or after the filing of the
rocord of appeal.l The reasons are required to be stated in the apecial order but
it has been held that statement by reference in sufficient as when such reasons
appear in a motion for execution, and reference thereto is made in the special
order as grounds therefor.?

In the case at bar,? the Supreme Court, in granting the writ of certiorari
found that the lower court’s special order specified no reason, and said that
while statement of the reasons by reference is sufficient, as when those reasons
appear in the motion for execution and reference thereto is made in the special
order as grounds therefor, the order complained of made no reference to the
reasons alleged by the movant as grounds for the immediate execution.

Besides finding that judicial discretion was improperly exercised, the Court
concluded that even if the lower court ordered the immediate execution of the
judgment on the strength of the allegation contained in the motion for execution,
the order would still be without sufficient basis, because the allegation of in-
solvency under oath was denied by the defendants and was not supported by

proaf.¢

Civil Procedure—Successors in interest.

CATALINA DE LEON v. ROSARIO DE LEON
G.R. No. L8965, Feb. 29, 1956

In order that a judgment or order rendered in a case may be conclusive in
a wbsequc:mt case, the following rcquisites must be present:

(1) It must be a final judgment or order;
(2) The ocourt rendering the same munt have jurisdiction of the aubject-matter and of

1 7 Momaw, CoMMENTS OX THE RuiLas or CoUwr 792 (1852 ed.) citing the case of Phil. Alen
Administration v. Casteln, G.R. No. 1L-3891, July 30, 1981.
* Helman v. Cabrera. 73 Phil. 707 (1842); Joven v. Bomcan, €7 Phil 253 (1939).
8 Asturies ¢t al. v. Victoriano et al., G.R. No. 1-8817, Feh. 29, 1968.
¢ Flling of bond by succemsaful party (Haciends Navarra, Inc. v. Labmdor et al, €3 Phil §36
938]) and the fact that the appeal is being taken for purpose of delay (Preabitero et al v,
al, 73 Phil. 300 [1941)): Tloilo Trading Center v. Rodas, 73 Phil 227 [1941]) where con-
siderTed good remsons to cause Immediate execut of judgment or order before the expiration of

-~
[
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the parties;

(3) It must be a\judzmcnt or order on the merits; and

(4) There must be between the two cases identity of cause of action: identity of subject-
matter and identity of parties.?

The parties in the sccond case must be the same as the parties in the first case,
or at least, must be successors in interest by title acquired subsequent to the
commencement of the former action or proceeding, as when the parties in the
subsequent case are heirs or purchasers who acquired title after the commence-
ment of the former action or proceeding.?

In Cataline de Leon v. Rosario de Lcon, the plaintiff bought onc-half of a
parcel of land from a certain couple. She commenced this suit against her ven-
dors asking for the formal execution of a transfer decd as well as the registra-
tion thereof. The trial court dismissed the case for lack of sufficient cause of
action, in that in a decision rendered by the CFI of Quczon City the transfer of
the land in question made by certain Roque and Bautista to the vendors of the
herecin plaintiff was declared rescinded and without effect, and since, the plain-
tiff was merely a successor in interest of the said vendors, the judgment against
them was binding upon her. The Supreme Court, after citing Section 44(b) of
Rule 39,3 held:

*“That to be successor in intereat a purchaser must acquire title sxbdeseguent to the com-
maoncement of the action, and not before as in the present case. If action i{s filed against
the vendor after he had parted with his title in favor of a third person, the latter is not
bound by any judgment which may be rendered against the former. In such a case the
principle of rece judicata does not apply.”

Civil Procedure—A ffidavit of merit.

GONZALES v. AMON
G.R. No. L-8963, Feb. 29, 1956

In the case of Valerio v. Hon. B. T. Tan ct al.,! it was held that although
affidavit of merit is required for a new trial under Rule 87 or for vacating a
judgment under Rule 38, yct such affidavit is not neccessary when an order is
sought to be vacated because the movant has been deprived of his day in court
through no fault or negligence on his part, because no notice of hearing was
furnished him in advance so as to enable him to prepare for trial.

In this case of Gonzales v. Amon an action for the recovery of two parcels
of land, the trial court ordered the complaint dismissed and authorized the clerk
of court to receive defendant’s evidence, for failure of plaintiff or his attorney
to appear at the trial notwithstanding due notice thereof. The Court found no
merit in this appeal because the motion for reconsideration, though supported
by the affidavit of the clerk of court to the effect that through inadvertence she
forgot to bring to the knowledge of plaintiff and his attorney the notice of hear-
ing that she received, was not accompanied by an affidavit of merit, that is,
a sworn statement that plaintiff had a good and valid cause of action against
the defendant, notwithstanding the latter’s defense that he had already redeemed
the land in question.

Jerry P. Rebutoc
1 S8an Diego v. Cardona .70 Phil. 281, 283 (1940).
3 I Moman, CoMMENTY, ON TUE RuULER orF TR CoURT 870 (1952 ed.), citing a good number of
cases decided by the SBupreme Court of the Philippines.
8 *In other cases the judgment so ordered is, in reapect to the matter directly adjudged, con-
clusive between the partiea and their successors in interest by title subsequent to the commence-
ment of the action or special proceeding, litigating for the same thing and under the same title

and in the same capacity.”
* G.R. No. L-8446, Scptember 19, 1955,
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Constitutional Law—A petition to declare a statute invalid must
show direct injury to petitioner.

JUAN BAUTISTA v. THE MUNICIPAL COUNCIL OF MANDALUYONG,
RIZAL ET AL.
G.R. No. L-7200, Feb. 11, 1956

In order that an individual may question the validity of a statute or law,
what requisite fact must he show the court?

In two earlier cases,! the Supreme Court announced this doctrine: “The rule
is that a person who questions the validity of a statute or law must show that
he has sustained, or is in immediate danger of sustaining, some direct injury
as the result of its enforcement.”

This ruling was cited with approval and reiterated by the Supreme Court
in the present case which involves a petition to declare an ordinance of the Mu-
nicipality of Mandaluyong, Rizal, invalid. Said ordinance provides:

“PROVIDED, HOWEVER, only one Special Watchman’s Agency shall be granted the
exclusive privilege or right to conduct a special watchman’s agency within the territorial
limits of this municipality subject to the power of the Municipal Mayor to revoke their M-
cense in view of the reasons provided elsewhere in this Ordinance.’'2

Petitioner alleged in support of his petition that the ordinance was violative
of law because his rights were affected, he being engaged and licensed in the
guard and watchman’s business and having contracted to guard the Wack Wack
Golf and Country Club.

The Supreme Court found the ground insufficient to constitute a cause of
action. It was unanimous in declaring that the petitioner could not properly
institute the present petition since his rights were not affected as he claimed in
his petition.

Speaking through Justice J. B. L. Reyes, it said: “Appellant’s petition does
show that his interests are, or about to be, adversely affected or prejudiced by
the enforcement of the ordinance which he claims to be invalid. On the other
hand, it appears that he still has license to engage in the guard and watchman
business, and there is no showing of any threat that his license would be revoked
or cancelled.”

It is implicit though in this ruling that it is not necessary that the rights
or interests of the petitioner be actually and presently afffected. It is suffi-
cient that such rights or interests “are about to be adversely affected or pre-
judiced.”

Political Law—The police power of the state justifies the abate-
ment of nuisances per se by summary proceedings, without judicial
process.

SITCHON, ET ALS. v. ALEJO AQUINO, CITY ENGINEER OF MANILA
G.R. Nos. L-8191; L-8897; L-8500; L-8513; L-8516; L-8620, Feb. 27, 1856

Thede are six class suits to enjoin the City Engineer of Manila from carry-
ing out his threat to demolish the houses of the pctitioners which were standing
' Custodio v. President of the Senate, G.R. No. L-117, Nov. 7, 1%48: Manila Race Horse Train-

ers’ Association v. De la Fuente, G.R. No. L-2%47, Jan. 11, 1951.
s Ordinance No. 13, § 3, Berias of 1946, Mandalkiyong, Rizal

4 e e e,
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on public streets or built on pbrtions of river beds, hence public nuisances under
the Civil Code.

First basis for the petition was that the City Engineer had no power to take
proper action against public nuisances, since Articles 700 and 702 of the Civil
Code empower the district health officer and not the city engineer to take such
action. The Supreme Court sustained the City Engineer since under the Revised
Charter of Manila, he is expressly authorized to abate public nuisances. A spe-
cial law prevails over a general law.!1

A second ground for these petitions was the fact that petitioners were not
given the chance to show in a judicial proceeding that their houses did not con-
stitute public nuisances. The Supreme Court deemed such proceeding unneces-
sary since the petitioners’ houses were nuisances per sc aside from being pub-
lic nuisances, so that sumimary proceeding was justified. It was enough that
petitioners were given notice of the contemplated action within a reasonable
time. The Court said:

‘“Houses constructed, without governmental authority, on public streects, and water-
ways, obstruct and at all times the free use by the public of said streets and waterways,
and, accordingly, constitute nuisances per se¢, aside from public nuisances. As such, the
summary removal thereof, without judicial proceas or proceedings may be authorized by the
statute or municipal ordinance, despite the due process clause.?

Political Law—The taxing power of a municipality or city is to
be determined by the charter or law creating it.

PEDRO ARONG v. MIGUEL RAFINAN, ET AL.
G.R. Nos. 1L-8673-74, Feb. 18, 1958

Questions have arisen as to whether a city or a municipality may imposc
taxes on business for the purpose of creating a source of revenue in addition
to an imposition which is merely regulatory.

This issue was first considered by the Supreme Court in the case of Eastern
Theatrical Co., Inc. v. Victor Alfonso, et al.l In that case the City of Manila
enacted an ordinance which imposed a fece on every admission ticket sold by
theatrical establishments in addition to other license fees paid by the same en-
terprises under another ordinance. The Court held that said ordinance imposed
a tax on business and was not merely regulatory, but its validity was upheld
because it was within the grant of power of the City of Manila under its charter.

In the subsequent case of City of Baguio v. de la Rosa,2 the same kind of
ordinance was considered, and its validity was sustained on the ground that
the ordinance was within the taxing power of the City of Baguio under its
charter.

It is clear from these cases that the validity of an ordinance imposing a tax
for revenue purposcs and not merely for regulatory purposes will depend on
the grant of power to the particular municipality or city.

In the instant case, an ordinance of a similar nature was passed by the
City of Cebu. On the basis of the two cases mentioned, the Supreme Court held

1 Jose Francisco v. Jose de Borja, G.R. No. L-7053, Feb. 27, 1956.
2 66 C.J.8. 733-734.

1 48 O.G. 303 (1949).

* G.R. No. 1-8668-70.
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it to be one imposing a tax for revenue purposes. But unlike the cities of Manila
and Baguio, the City of Cebu, under its charter, is empowered merely ‘to regu-
late and fix the amount of the license fees for the following: ...theatres, thea-
trical performances, cinematographs.” It does not have the power to tax, with
respect to these enterprises. It is not so expressly provided nor can it be im-
plicd. The Court said:

“When the law deaires to grant the power to tax, it expressly so provides, otherwise
it merely employs the words ‘to regulate’ or ‘fix the license fees.””

It is evident that the City of Cebu does not have the power to enact an or-
. dinance for revenue purposes. .

Benjamin C. Santos

Political Law—Civil service rule on suspension and reinstate-
ment with back salaries applicable to employees of government-owned
or controlled corporations.

NATIONAL RICE AND CORN CORP. v. NARIC WORKERS’ UNION
G.R. No. L-7788, Feb. 29, 1956

In the instant case a certain Mabagos held thiee civil service eligibilities.
From government service he transferred to the Naric in 1937 snd there served
in various capacities. In 1948 he was suspended under Section 694 of the Revised
Administrative Code as supervisor of all NARIC warehouses in the City of
Manila pending an investigation for involvement in a theft case. Upon his
acquittal he demanded his reinstatemcent and payment of his back salaries.
From a decision of the CIR in favor of the claimant the NARIC appealed con-
tending that as the claimant was not reappointed in the PRISCO within a fixed
period under Executive Order No. 350, series of 1950, he should be considered
separated from the service. The Supreme Court held:

“As bhe was marely suspended from office pending determination of the criminal charge.
there was a temporary cessation of his duties, not a removal, dismissal or permanent separation
froen service.

“Having proven that he had been suspended and dismissed without cause, contrary to
the expreas provision of the Constitution, his reinstatement becomes a plin ministerial duty
of the Auditor General, a duty whose performance may be controlled and enjoined by man-
damos, ... the payment of the back salaries {s maerely incidentsl to and follows rein-
statement....”

The principle stated above is applicable to officials and employees be-
longing to the Civil Service, but the Supreme Court ruled in this case that
these right and privileges have also been extended to employees in Government-
owned or controlled corporations, such as the NARIC, by virtue of Executive
Order No. 399, series of 1951.

The Court further held that the petitioner should have retained the posi-
tion of Mabagos during his suspension to await the result of the investigation
of charges brought against him. The petitioner had no right to abolish the
suspended employee’s position or to give it permanently to another during
the pendency of the case filed against the said employee.

Jerry P. Rebutoc
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Naturalization—An applicant becomes a citizen only upon taking
an oath of allegiance tn accordance with law.

TIU PENG HONG v. REPUBLIC
G.R. No. L-8550, Jan. 25, 1958

Naturalization, the proceas by which a State adopts a foreigner and stamps
upon him the impress of its own nationality,! is not a right? but a mere pri-
vilege.? An alicn who possesses the qualifications required by law¢ and is not
otherwises disqualificd may be naturalized as Filipino citizen. The moment he
acquires Philippine citizenship, his minor children are considered citizens under
the conditions prescribed by law.$

On July 30, 18562, the Court of First Instance of Manila handed down a de-
cision granting the petition for naturalization of the applicant-petitioner in the
instant case. Pursuant to the provisions of Republic Act No. 580, the court
received the evidence presented by Tiu Peng Hong on October 9, 1954. On the
same day, the court authorized the petitioner to take his oath of allegiance which
he did, whercupon the corresponding certificate of naturalization was jssued to
him.

On October 19, 1954, the petitioner filed a motion praying that his daughter,
who was a minor on July 30, 1952" but who became of age on March 15, 1958,
be allowed to take her cath of allegiance as confirmation of her intention to re-
tain Philippine citizenship. The court allowed the motion hence this petition for
the review.

The petitioner contended that since he became a citizen of the Philippines
30 days after the rendition of the decision of July 30, 1952, his daughter, who
was then.a minor, also became a Filipino citizen by virtue of Section 15, Com.
Act No. 473.

The Supreme Court, in rejecting this claim, declared that applicant for
naturalization becomes a Filipino citizen only upon the taking of his cath of
allegiance® and not before. He does not acquire Philippine citizenship by the
mere fact that the decision granting his application for naturalization has be-
come final. The taking of the oath of allegiance in conformity with the provi-
sions of Section 2, Republic Act No. 530 determines the beginning of his new
status as a regular member of the Philippine citizenry, according to the Con-
stitution.

Moreover, the court noted that under the provisions of Section 1, Republic
Act No. 530,° no decision granting an application for naturalization shall become

Gancia, Punirrixs Pourricat Law Prixcrrims aNp Paostaxs 266 (Revised FEd.).
State ex rel. Gorelick v. SBuperior Court, 76 Waah. 239, 134 P. 918 (1913).
United States v. Macintoah, 283 U.8. €08 (1931).

Cf. §§ 2 and 3, Com. Act 478,

Cf. §4. Com. Act No. 478

¢ § 18, par. 2, Com. Act No. 473 provides: “Minor children of persons naturalized under this
law who have been born in the Philippines shall be considered citisens thervof.”

T This was the date of approval of the applicant's petition.

® § 2, Republic Act No. 830: “After the finding mentioned In mection one, the order of tbhe
court granting citizsenahip shall be registered and the cath provided by existing laws shall be taken
by the applicant. whervupon, and not before, he will be entitled to the privileges of a Flilipino citi-
zen,”

* § 1, Republic Act No. 530: *The provisions of existing laws notwithstanding, no petition for
Philippine citisenship shall be heard by the court until after six montha from the publieation of
the application required by law, nor shall any declsion granting the application become executory
until after two years from ita promulgstion and after the court, on proper hearing., with the at.
tendance of the Solictor General or his reprwentative, is satisfied. and so finds, that during the
intervening time the applicant has (1) not Jeft the Philippines. (2) has dedicated himself comtin-
uvously to a lawful ealling or profesalon, (3) haa not been convicted of any offense or viclatiom of
Covernment promulgated rules, (é) or committed any sct prejudicial to the Interwst of the nation
or contrary to any Government announced policles.”

LI B
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executory until after two years from its promulgation and after it is shown, and
the court of finds on proper hearing, that during the intervening time, the ap-
plicant has complied with the conditions required of him by law. In other words,
the decision made by the court in favor of the petitioner did not become final
until October 9, 1954, at which time, the petitioner’s daughter was twenty-two
years of age, and, therefore, not entitled to the benefits of Section 15, Com. Act
No. 473. '

This decision of the Supreme Court prevented the absurd situation which
would otherwise result: where a child, whose claim to citizenship was based
solely upon the naturalization of the father, had become a citizen upon the ap-
proval of the petition for naturalization of her father, even before the latter
acquired Filipino citizenship upon taking the requisite oath of allegiance.

Gonzalo T. Santos

Naturalization—Stay tn foreign country for two weeks to settle
the estate of a decedent falls within the prohibition against leaving
the Philippines within the two-year period provided for in Naturaliza-
tion Law.

DEE SAM v. REPUBLIC
G.R. No. L-9097, Feb. 29, 1956

Lasgt year the Supreme Court held that an absence for medical and business
purposes not necessary to save applicant’s life,! or for vacation purpose,2 comes
within the purview of the prohibition aganinst leaving the Philippines provided
for in Clause 1 of Section 1 of Rep. Act No. 530.

In the case of Uy v. Republic,? the Court snid — nlbeit by way of dictum —
that the requirement as to non-absence might possibly admit of some exceptions,
as where the applicant is sent abroad on a government mission, or is kidnapped
or forcibly removed from the Philippines, or is obliged to go and stay abroad
to undergo an operation to save his life. The present case, however, obviously
does not come under any of those exceptions. The petitioner was not allowed
to take his oath of allegiance as a citizen of the Philippines on the sole
ground that in 1953 he made a trip to Saigon where he remained for two weeks
to settle, according to him, the estate of his father who had died in Paris, in
violation of Clause 1 of Section 1 of Rep. Act No. 530 which requires the ap-
plicant during the interval period of two years from promulgation of the deci-
sion granting the application for naturalization not to leave the Philippines.
The Court said:

. “...further relaxation of the aforesaid requirement in deference to private need or con.

venience should be avoided 50 as not to open the door to evasions and render tbe law (nef-
fective.”

1 Uy v. Republic, G.R. No. L-7084, April 29, 1888
? Te Tek Lay v. Republic, G.R. No. L-7412, Sept. 27, 1988.
? SBee note 1 supra.
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Election Law—A vice-mayor acting as mayor does not “actually
hold” the office of mayor.

SALAYSAY v. CASTRO, ET AL.
G.R. No. L-9669, Jan. 31, 1956

The law is specific in providing that upon the death, resignation, removal
cr permancent disqualification of the duly elected mayor, the vice-mayor shall
ipso facto become mayor,! and that in the event of a temporary vacancy in
such office, the vice mayor shall discharge the duties pertaining to the same.2
But in the latter case, does he actually hold the position of mayor? A divided
Supreme Court,3 with no precedents to follow, answered this question in the
negative in the case under consideration.

The undisputed facts were as follows: The regularly elected mayor of
San Juan del Monte, Rizal, \was suspended from his office due to the institution
of administrative charges against him. The petitioner, Salaysay, who was the
duly elected vice-mayor of the municipality, acted ns mayor during such sus-
pension pursuant to the provisions of Section 2195 of the Revised Administra-
tive Code, and while acting ns such, he filed his certificate of candidacy
for that position on September 8, 1956.

The Office of the President of the Philippines, interpreting the action
of the petitioner as an automatic resignation from his office of vice-mayor, ap-
pointed a certain Sto. Domingo in his stead. At about the same time, the
provincial governor informed him that having resigned as vice-mayor and,
therefore, having relinquished his right to act as mayor, he should turn over
the mayoralty to the new appointee. Salaysay, instead of complying with
the order, brought this action of prohijbition.

The issue hinged on the proper interpretation of Section 27 of the Revised
Election Code which provides as follows:

“Any elective provinclal, municipal, or city official running for an office, other than the
one which he is actually holding, shall be considered resigned from bhis office from the mo-
ment of the filing of his certificate of candidsey.™

It was the contention of the petitioner that he was not deemed to have
resigned because when he filed his certificate of candidacy for the office of
mayor, he was actually holding the same. The respondents, on the other hand,
maintained that the position he was actually holding was that of vice-mayor
because he was merely discharging the duties of mayor.

1 §21(b), Republic Act No. 180 provides: ‘Whenever in any elective local office a vacancy oc-
curs as a resull of the death, resignation, removal or cessation of the incumbent. the President
shall appoint thereto a suitable person belonging to the political party of the officer who he s
to replace, upon the recommendation of said party, save in the csse of a mayor, which shall be
filled by the vice-mayor.”

? §21(a), id.: “Whaenever a temporary vacancy {n any elective Jocal office occurs, the same
shall be filled by appolntment by the President if it fa a provincial or city office, and by the pro-
vincial governor, with the consent of the provincial board, {f it {s a municipal office.”

$ 2196. Revised Administrative Code provides: ““Upon the occasion of the slwmence. suapension,
or other temporary disability of the mayor, his duties shall be discharged by the vice-mayor, or f
there be no vice-mayor. by the councilor who at the last general election recerived the highest num-
ber of votes.”

The latter section, being more specific and particular than the former as far as the office of
mayor s concerned, must necessarily prevail

In the case of Ykalina w. Oricio, G.R. No. L8981, Oct. 30, 1953, it was heki that § 2198 of
the Revised Adm. Code does not distingulsh between an asppointive or elective vice-mayor to suc-
ceed the mayor.

8 Justices Padilla, Montemayor. Reyes. A, Jugo, Labrsdor, and Endencia formed the majority.
Chlt‘l(LJmu« Paras and Justices Bengron, Bautista Angelo, Concepcion and Reyes, J. B. L. dis.
sent
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After delving into the historical background of the section concerned and
after declaring that it was the intention of the legislature to make the ex-
ceptiont provided therein apply only to permanent, not temporary, officials, be-
cause the tenure of the latter is indefinite, uncertain and precarious, the court
ruled that the phrase “actually holding office” as used in the section is equivalent
to the term “incumbent” (that is, an official regularly selected for the post)
and that since the petitioner was only a temporary official, he was considered
to have resigned his office. From what office is he deemed resigned? It must,
necessarily refer to an office from which said official can resign, or from which
he could be considered resigned even against his will such as, for instance, a
mayor who runs for the office of provincial governor. This, the court em-
phasized, could not be said of a vice-mayor acting as mayor, for how could
he resign from the office of mayor when he was only a vice-mayor? A
vice-mayor acting as mayor does not cease to be a vice-mayor; that is his real,
principal and basic function. His acting as mayor is only an incident, an
accessory.

In the case of Gamalinda v. Yap,t it was held that a mayor under tempo-
rary disability continues to be a mayor and actually holds the office in spite
of his temporary disability to discharge the duties of the office. Proceeding
from this premise, the court concluded that if the vice-mayor acting as mayor
were also considered as actusally holding the office of mayor, then the absurd
and anomalous situation would arise whereby theie would be two mayors at
the same time.® This could not have been the intention of the legislature, for
that body contemplated only one office, not two or more, when it used the
singular instead of the plural in the phraseology of Section 27.

‘While admitting the fact that when a vice-mayor acts as mayor, people gen-
erally call him mayor or acting mayor and deal with him as though he were
the regular incumbent, nevertheless, the Court stressed the distinction between
the terms “acting mayor” and “acting as mayor’”’. It explained that when a
vacancy occurs in the office of mayor, the governor, under the provisions of
section 21(a), or the President of the Philippines, under section 21(b), (d) and
(e) of the Revised Election Code, appoints an acting mayor who becomes mayor
and actually holds office for the portion of the term that has not yet expired
because there is then no regular incumbent to the same. This, the court added,
does not take place when a vice-mayor acts as mayor because there is a regu-
lar incumbent to the office. Strictly speaking, therefore, he is only acting as
mayor.7

The question was posed: May a vice-mayor acting as mayor and running
for the latter office be allowed to retain the office of mayor? The court, having

¢ According to the majority, the genarsl rule fa that when a local elective official runs for an
office, he is deemed to have resigned ¢ mhhcﬁuhw&cmtdthﬂudhhm
cate of candidacy: that the exception §s when he runs for the same office, In which case, be o
not deemed resigned.

* G.R. No. 1.-617), May 30, 1983,

¢ The majority gave other examples of anomalous situations one of 'hleh was ss follows:
The regularly elected mayor files his ocertificate of candidacy for reslection, then goes on a vacation.
The vice-mayor takes over his duties and while 0 doing alsoc files his ocertificate of candidacy for
the office of mayor. He alo goes on vacation or falls sick. The ocouncilor who obtained the
bighest number of votes in the last generul election is next in line and does the same thing. The
majority pointcd out that in such a circumstance. there would be thres officials running for the
same officqg who would rcilain their respective positions despite the provisions of | 27 of the Ravised
Elcetion Code.

! This was refutsd by the minority of the court who argued that, aside from the fact that this
distinction in expreasions is imposed merely by the rules of grammar, when a permanent vacancy
takes place in the office of mayor, under § 21(b), no nvpoinuuc‘t {s made because the vice-mayor
becomes mayor. Morcuver, under either parsgraphs (d) or (e), the designation may be permanent
or temporary in character: i{f permanent, the appolatse (s certainly not an acting .nayor; If
temporary, he ia acting mayor.
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in mind the intention of the legislature that there should be continuity of the
performance of public duties during elections in enacting section 27, answered
in the negative. It explained that an incumbent mayor can and has a right to
retain his office until the expiration of his tenure but a vice-mayor, whose term
of office as mayor is only temporary, provisional and precarious, cannot do so
because his term may end at any time when the regularly elected mayor re-
turns.

That the provisions of law on this subject are ambiguous and susceptible to
varied interpretations is evidenced by the fact that Justice Concepcion was able
to register a very persuasive dissenting opinion in which he refuted the major-
ity opinion point by point. His main argument is that by the phrase “actually
holding office’” is meant that which the person holds at the time he files his
certificate of candidacy. When a vice-mayor, due to a temporary vacancy in
the office of mayor, assumes the office of mayor, performs its functions, dis-
charges its duties, and exercises its powers, he actually holds thc office of ma-
yor.

Election Law—In determining whether an elective municipal of-
fictal filing his certificate of candidacy i8 deemed resigned under sec-
tion 27 of the Revised Election Code, the office he i3 actually holding
at the time of such filing is what i8 considered.

CASTRO v. GATUSLAO
G.R. No. L-9688, Jan. 19, 1956

The issue in this case is whether a vice-mayor who had filed a certificate of
candidacy for reelection, and who, on the next day, became mayor duec to va-
cancy therein, comes within the sphere of action of section 27 of the Election
Law! reading as follows:

“Any elective provincial, municipal, or city official running for an office, otAcr tAan
the owe schich Ac is actwally Aolding.® shall be conaldcered resigncd frum hls office from the
moment of the filing of his certifieate of candidacy.”

In this case Petitioner Castro was vice-mayor of Manapla, Negros Occidental
on September 8, 1965. On the same date, he filed his certificate of candidacy for
the same post. On the following day, September 9, the office of mayor held by
or.c Gustilo was vacated due to his filing of a certificate of candidacy for the
office of provinecial board member, and the petitioner thereby assumed the same.3
On September 16, respondent governor of Negroas Occidental appointed a certain
Delfin as mayor. The ground for this action was that, under Section 27 of the
Flection Law, Gustilo was considered to have resigned as mayor on account of
his flling of a certificate of candidacy for a position other than that which he
was holding; that the petitioner automatically became mayor, but since he filed
a certificate of candidacy for the position of vice-mayor, he too was considered
to have forfeited the office of mayor; and that, therefore, the office of mayor, be-
ing vacant on these accounts, the respondent was justified in the appointment
made by him.

Upon the foregoing facts, the Suprecme Court upheld the petitioner. In
ruling that section 27 of the Revised Election Law does not apply to the herein
pctitioner, it declurcd that the last words of snid section, “shall be considered

' Republic Act No. 180, as amended by Republic Acta Nos. 509 gnd BE7.

* Italles supplied.
® 121(H), Repudlic Act No. 180.
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resigned from the moment of the flling of his certificate of candidacy’”, indicates
that the moment of such filing is the point of time to be considered in the appli-
cation of the statute.

Through Justice J. B. L. Reyes, the Court said:

“What office was petitioner Castro ecimally Aolding on September 8, 1985, when be
filed his certificate of candidacy?! Vice-mayor of Manapa. For what office did be run and
file his cortificate of candidacy?! For Vice-mayor of Manapla. Clearly then, he was a can-
didste for a position that he was scimally Aolding at the time Ae flod Ais ccrtificate ¢of can-
didecy, for ‘actually’ necessarily refers to that particular moment:...

““That the petitioner came later W0 hold another office by operation of law, docs not
alter the case.... The law does Dot make the forfeiture dependent upon future contingencies,
unforseen and unforscesble, since the vacating {s expressly made cffective a2 of the moment
of the Aling of the certificate of cendidacy., and there fa nothing to show that the furfcociture
is to operrate retroactively....

) “Bince the law dikd not divest the petiticaer of his position of Vice-mayor, be was en-
titled to the mayoralty of Manapla when that post became vacant the next day. and as his
assumption of that office did not make hervin petitioner bold a post diffcrent from that for
which he became a eandidate 6t the time his certificate of candidacy was filed, he did not
forfeit the ofMoe of Mayor; therefore. the respondent could not legally appoint another mayor
for Munjcipality Manaph....”

4 Election Law—Certificates of candidacy, ichen to be filed or with-
rawn.

MONTINOLA v. COMMISSION ON ELECTIONS
G.R. No. L-9860, Jan. 21, 1956

The fundamental law governing the clections of public officers and all voting
in connection with plebiscites is the Revised Election Code.t The procedure to
be followed for launching one's candidacy is outlined in this law. Under it no
person is eligible for any elective office unless within the time fixed, he files a
duly signed and aworn certificate of candidacy.t To be valid, such certificate
must pass through two acts: (a) Its presentation by the candidate; and (b)
Its acceptance by the official authorited by law for glving it due course. If it
is rejected, it is not a certificate of candidacy for legal purposes but simply a
plece of paper which the candidate has in his pocket.?

The certificate serves as the announcement for one’s candidacy for the office
mentioned, and of his eligibility therefor. He may state thercin the politieal
party to which he belongs, if any, and hia post office address for all clection
purposes.¢ No person. however, is cligible for more than one office to be filled in
the same election, otherwise he becomes ineligible for all of them.®

In connection with the elections held on November 8, 1955, the last day for
filing certificates of candidacy was September 9. On Scptember 8, the petitioner
herein filed his certificate of candidacy for mayor of Victorias, Negros Occliden-
tal, and on September 8 at 5:00 p.m., his certificate for provincial board mem-
ber. The following day at 9:40 a.m., he sent a telegram to the respondent with-
drawing his certificate for the latter poszition stating that it was filed by mis-
take. The respondent required the petitioner to flle with the provincial secre-
tary a sworn statement of his withdrawal, which he did. On October 18, how-
cver, the respondent declared the petitioner ineligible for both offices on the

§ 2. Republic Act No. 180.

§ 31, id

Yeain v. Canejs, 66 O.G. 433 (1950).
§ 32. Republic Act 180. -

§ 81, &

L g
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ground that he failed to file his withdrawal on or before September 9, under
Section 31 of the Revised Election Code.6 This declaration gave rise to the
present case.

The Supreme Court, in holding that the petitioner’s withdrawal of his cer-
tificate of candidacy for provincial board member on September 10 was effective
for all legal porposes and left in full force his certificate of candidacy for mayor,
snid:

“While section 31 of the Revised Election Code {as definite in requiring the filing of a
certificate of candidacy within the statutory perfiod, and In providing that {f one files certi-
ficate of candidacy for more than one office, he shall not be eligible for any of them, nelther
sald section nor any other section provides that the withdrawal of s certificate should be
made on or before the last day for filing the same.... We have already had occasion to
rule’ that there s no provision of law forbidding withdrawal of ecandidacy at any time be-
fore election.””

The court noted that there was an honest mistake in the filling of petitioner’s
second certificate. Moreover, the court realized that the petitioner, having re-
ceived more votes than his only opponent, a contrary holding would deprive the

electorate of their choice. .

Gonzalo T. Santos

Labor Law—'Dependency’ as used in Workmen's Compensation
Act defined.

MALATE TAXICAB & GARAGE, INC. v. VILLAR
G.R. No. L-7489, Feb. 29, 1956

The Workmen’s Compensation Act! considers certain classes of persons as
dependents entitled to compensation thereunder only if, among otbers they are
totally or partly dependent upon the deceased.?

In this action for compensation under the above-mentioned Act, the only
question was whether the respondents were partly dependent for support upon
their son, the deccased. The Court of Appeals found that although the record
failed to show that the amount with which the deceased helped his parents in
maintaining the family was a fixed one, yet he actually contributed to their ex-
penses with varied sums, at times amounti’fg to P20.00 a week or cvery ten
days. In deciding the appecal in favor of the ¢laimants, the Supreme Court quoted
many cases in Philippine and Amecrican jurisprudence, oned of which disposed
of the case at bar:

“Within the terms of the Workmen’s Compensation Act, ‘dependency’ does not mean
ataclute dependence for the necesaities of life but rather that the plaintiff Jook to and re-
lied on the contribution of the decedent in whole or in part, as a means of supporting and
maintaining herself in accordance with her station in life. A person may be dependent,
according to his view, although able to malntaln himnelf without sny assistance from the
decedent.”

¢ *No person shall be eligible unless, within the time fixed by law, he filed a duly signed and
aworn certificate of candidacy. nor ahall any person be eligible for more than one office to be filled
in the same election, and, if he files certificate of eandidacy for more than one office, he shall mot
be eligidble for any of them.'

! Clutario v. CommIission on Elections, G.R. No. L~1704, Nov. 5, 1947.

1 Act No. 3428, as amended by Rep. Acts Nos. 772 and 889.

® § 9. Act No. 3428,

¢ Caspiilo v. Cadwallader-Gibson Lumber Co., G.R. No. 41261, Sept. 26, 1934, citing Burawumw,
Canzt oN WorxMEN'S COMPENBATION ACT 513,



606 PHILIPPINE LAW JOURNAL [Vor. 31

Labor Law—Tournahauler and truck drivers of highly mechan-
ized farming concern are industrial workers under Etght-Hour La-
bor Law; permit for overtime work.

PAMPANGA SUGAR MILLS v. PASUMIL WORKERS UNION
G.R. No. L-7668, Feb. 29, 1956

One of the questions in the instant case was whether or not tournahauler
and truck drivers employed by the Pampanga Sugar Mills in transporting sugar
cane from the field to the ‘“switch” where they are loaded on railroad cars for
transportation to the mill are industrial workers and therefore entitled to 509%
additional compensation for work done in excess of eight hours a day.! The
Supreme Court, on appeal, resolved the question thus:

“If petitioner were a small farmer using tractors and trucks on a small scale, its con.
tention would perhape merit serious, if not favorable consideration, because the very ones
engaged in cutting the cane would be the same ones that bring it o the ‘switch’. But pe-
titioner is a highly mechanized Industrial concern with the work of planting and harvesting
elearly distinct from that of transporting the cane from fields, first to & “switch’ and later
to the mill. The rule, therefore, should be that all its workers are to be considered industrial

worksrs, except those devoted to purely agricultural work.”

It was argued that as the Secretary of Labor had not issued the permit re-
quired by Section § of the Eight-Hour Labor Law,? the claimants should not be
entitled to overtime pay in accordance with the ruling in case of Pasumil Work-
ers Union v. CIR.3 The Court said:

“The oase cited has become obeclets bemmnuse of the repesl of Acts Nos. 41, 23 and 4242,

Under Com. Act No. 444 only the employer has the obligation to secure authority to perform
overtime work.”

The Court cited the case of Gotamco Lumber Co. v. CIR4 where it was held
that such employer may not be heard to plead his own neglect as exemption
or defense:

““The employee In rendering extra service at the request of hia employer has a right
to sssumae that the latter has complied with the requirements of the law and thercfore has
obtained the required permit from the Department of Labor.”

Labor Law—Additional compensation for night duty.

DETECTIVE & PROTECTIVE BUREAU, INC.
v.
UNITED EMPLOYEES’' WELFARE ASSOCIATION
G.R. No. L-8175, Feb. 29, 1958

Night work is not “overtime’ work within the meaning of this term as em-
ployed in Eight-Hour Labor Law, it is a complete working day of eight hours,

3 Com. Act No. 444, applies to all pervons employed {n any (ndustry or occupation, whether
public or private, with the exception of farm-laborers, mborers who prefer to be patd on piece work
tie servants and perscns {a the persomal service of ancther and members of the family

of the em player working for bhim. (§ L)

LA I pmtd- “Exemption from the provisions of sections two and three herecf msy be
granted by the Becretary of Labor in the Intsrest of the public, or If, {n hls opinion, such exemp-
tion is Justifiable either because the organization or nature of the work requires i, or becavse of
lack or insuffiency of competent laborers in a Jocalily.

s ¢9 PhilL 370, 378-378 (1940).

¢ 47 O.G. 3421 (1981). Bee alwo Manila Terminal Co. v. CIR, 48 O.G. 2728 (1382) {cr simlilar

ruling.
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only that instead of being performed in the daytime, it is done at night.l1 This
being the case should night work be treated like daytime work or with better
pay? The answer, favorable to the laborers, to this question as laid down in
the Shell Co. case? was reiterated in the present case.

The petitioner filed with the CIR an action against the respondent praying
that 26 employees, members of the association, be granted by the respondent cor-
poration an additional compensation of 509: for night duty from Jan. 1, 1850
to Dec. 81, 1962, The respondent set up the defense that the employees asking
for additional compensation for night duty were made to understand that they
would not be paid additional compensation for work at night because salaries
were fixed for such work. The Supreme Court, in afirming the CIR overruling
the second defense, observed:

**The decision is based on our rulings in the casc of the Shell Co. v. National Labor
where we held that work done at night is more strenuous than that performed during the
day; that it i{s attended by innumerable inconveniences for hygienic, medical, moral, cultural
and sociological reasons, and therefore deserves more compensation than work done during
daytime...and that the CIR has the right to grant for night work additional compensation
amounting to 509 ...."”

Jerry P. Rebutoc

Labor Law—IUegal strikkers may be ordered reinstated.

NATIONAL CITY BANK OF NEW YORK
v.
NATIONAL CITY BANK EMPLOYEES UNION
G.R. No. L-6848, Jan. 31, 1956

The law recognizes the right of employees to self-organization, to join labor
unions of their own choosing, and to engage in concerted activitiesl such as
- strikes. A strike has been defincd as any temporary stoppage of work by the
concerted action of the employees as a result of an industrial dispute.?

The term employee includes “any individual whose work has ceased as a
consequence of, or in connection with, any current labor dispute or because of
any unfair labor practice and who has not obtained any other substantially equiv-
alent and regular employment.’’”® Referring to this provision of law in the case
of Rex Taxicad Co. v. Court of Industrial Relations,® the Supreme Court said:
“It need be only stated that the declaration of a strike does not amount to a
renunciation of the employment relation.”

If the strike is valid and the employer refuses to rcinstate the workers, the
Court of Industrial Relations in an appropriate action may order such reinstate-
ment. Such an action will lie if the strike is occasioned by an unfair labor prac-

3 Shell Co. v. National Labor Union, ¢6 O.G. Supp. No. 1, 97 (1948). Com. Act No. 444, §1
providea that the legal working day for any person employed by another person shall be of not
more than eight hours daily. When the work i{s not continuous the time during which the laborer
ts not working and can leave his working place and rest completely shall not be counted.

e A

1 §3, Rep. Act No. 875 (Industrial Pemce Act or Magna Carta of Labor, June 17, 1983):
“Employees shall have the right to self-organization and to form. join or assist labor organization
of their own choosing for the purpose of collective bargaining through representatives of thelr own
choosing and to engage In councerted activities for the purpose of collective barxaining and other
mutual afid or protection. Individuals employed as supervisors shall not be eligible for membership
in a labor organizsation of employees under their supervision, but may form separate organizstions
of their own.”

? g2(1), ¢

s §2(ad), (d

¢ 70 PhiL 621, 623 (1940).
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tice of the employer.t! Where the strike is illegal, it would seem to follow that
the employees hive no legal right to reinstatement or back pay.¢ The instant
case seems to belie the validity of this conclusion.

The facts were as follows: The employees of the petitioner went on a strike
on June 11, 1852. The case was referred to the Court of Industrial Relations
which ordered the employees to return to work on the following day, June 12,
with the understanding that ‘“‘should any striker fail or refuse to return to
work, the bank, through its management, is hereby authorized to replace them.”

The trial soon followed, and the court declared the strike illegal, ordered
the dismissal of the leaders but allowed the return of the fifty-one striking em-
ployees. Thereupon petitioner complained of the order of reinstatement, claim-
ing that the court itself authorized the petitioner to hire new employees in place
of the strikers who did not return to work as ordered.

In deciding the case, the Suprcme Court held that the order for the re-
placement of the striking employees was a provisional order, which did not fin-
ally determine the right of the striking employees to go back to work or of the
new recruits to continue therein as permanent employees. According to the
Court, the order of replacement was merely an expedient to allow the petitioner
to comply with its functions which were closely related to the public interest.
Moreover, from the very nature of things, the right of the striking employecs
to be reinstated to their former jobs was to depend upon the finding of the
Court of Industrial Reclations regarding the legality or illegality of the strike.
In the words of Justice Labrador:

~“Certainly, no permanent right to the positions temporarily occupied ecould have been
scquired by the recruits, or obligation on the part of the petitioner to retain them therein
{mplied therefrom. The modification thereof by the decision of the court after trial, and
in accordance with the results thersof, must be beld to be perfectly proper, just and legal”™

The fact that the Supreme Court affirmed the decision of the CIR would
seem to make the conclusion drawn above invalid.

Labor Law—What a labor dispute ts.

CALTEX (PHIL.) INC. v. KATIPUNAN LABOR UNION
G.R. No. L-7496, Jan. 81, 1956

The duty to bargain collectively is imposed by law on both labor union and
an employer.! When an agreement is reached, while in effect and before nulli-
fied, it governs the rights, duties and obligations of the parties thereto,2 and
neither party may modify, or terminate such agreement without the knowledge
of the other.? The case under consideration concerns one such agreement.

‘ Caxioe a¥p Ymmawpo, Lasos axp TExaxcy Laws 184 (1963).
® Thie be drawn from the decisioa in the case of National Ledor Union v.

may
Court, 68 Phil 752, 734 (1939). mmmhwumwwmdctskf:muanu&-
of the United Statss Supreme Court, who referred to the seisure and detentiomn of the respondent’s

pmham:u{k.n.m-bnnddpmdb‘ﬂwma-hﬂ and
mmr&htdmlwdm strikera, holding that the strikers had their
mivoonduct ~...a position ocutaslde the protection of the statute and accepted the risk of

mm!ux}ud!bdrmpbym upon grounds aside from the exercise of legal rights which
thmmum‘-l‘md(om“ {Naticnal Labor Relations Board v. Metallurgical Corp.
mv.s. 240, discussed in Caxtos Axp Framawoo, id at 194-1L).

Cariota SBugar Central v. Era, ot al, CIR No. 106-V, Jan. 2, 1948, cited in Caxmro8 AXD
Murn Lance awd Txxawcy Laws 182 (1868).
8 § 13(2). Rep. Act. 8S76. When the 8Sup nmcCoudmkdlntbowco{DcmS“vdoncv
pelia Meritime, (G.R. No. L-4330, w 24, 1982) that the Court of Induatrial Relations was
without power to cancel or nullify exlsting agreementa between employens and labor organizations,
it sbowed itsa determinstion to uphold and respect collective bargaining sagresments.
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The Court of Industrial Relations received a petition of the Katipunan
Labor Union alleging that an employee of the Caltex (Phil.) Inc., who was a
member of the union, had been dismissed by the company without sufficient or
valid cause and without investigation. The union alleged that this was in vio-
lation of an order of the Court of Industrial Relations incorporating an agree-
mcent between the company and the union to the effect that ‘“the company prior
to any dismissal, lny-off or suspension should give the union opportunity to be
heard and the union should be given not less than three days notice before any
hearing or investigation” was conducted.

During the hearing, the Court of Industrial Rclations ordered the provi-
sional reinstatement of the employce concerned, pending the detecrmination of the
legality of the dismissal. The motion for rcconsideration having dcen denied,
the present petition was interposed, the company alleging that the court had
no jurisdiction over the casec because only one, not thirty-one,4 employee is con-
cerned and that there was no dispute betwcen the workers and the company.
The Supreme Court found no merit in this contention and held: “The term la-
bor dispute is defined as including *...any controversy concerning terms, tcnure
or conditions of employment...'"”

The existing agrecment between the union and the company, the court
concluded, was a condition or term of the employment agreement, the cnforce-
ment of which is not the concern of the employece alone but that of the whole la-
bor union to which he belongs.

Gonzalo T. Santos

Labor Law—Employer-employee relationship distinguished from
lessor-legssee relationship.

NATIONAL LABOR UNION v. DINGLASAN
G.R. No. L-7949, March 23, 1956

Under the Industrial Peace Act, the term “employce’” is given a broad
meaning.l This enables the government to excrcise complete jurisdiction over
unfair labor practices.2 Frequently employers seck to evade their obligations
under labor laws by assuming to have formed different legal relationship with
their employees. Some shicld themselves under the guise of contractors, while
others under the guise of lessors.

In the instant case, the Supreme Court found the following: Dinglasan
was the owner and operator of TPU vehicles plying Espana-Quiapo-Pier routes.
Petitioners were drivers who had verbal contracts with the respondent for the
use of the latter’s jeepneys at P7.50 per day. Said drivers did not reccive sala-
ries or wages from Dinglasan; their day’'s earnings or wages consist of what-
ever amount excecded P7.60. If they did not earn more respondent did not have
to pay them anything. Respondent’s supervision consisted in the inspection of
the jeepneys.

4 §4, Com. Act No. 103, provides that the CIR shall take cognizxance for purposes of preven-
tion., decision and settlement of any {ndustrial dispute causing or likely to cause a strike or lock-
out, arising from differences as regards dismissals, lay-offs or suapensions of employees, provided
that the number of employees involved exceeds thirty.

3 Rep. Act No. 875, § (2) provides: ““The term employee shall include any c¢mployee and shall
not be limited to the employee of a particular cmployer unless the Act explicitly states otherwise
and shall include any individual whose work has ccascd as & consequence of, or {n connection with
any current labor dispute or because of any unfair labor practice and who has not obtained any
other substantially equivalent and regular employment'

* Cantos AND FERNANDO, LABOR AND TENANCY Law 182 (1938).
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Through the National Labor Union, the drivers filed a complaint against
the respondent for unfair labor practice. Respondent claimed that the relation-
ship between him and the drivers was that of lessor and lessees. An Associate
Judge of the Court of Industrial Relations declared that the relationship be-
tween the complainants and the respondent was that of employer-employee but
this order was reversed by the Court of Industrial Relations in a resolution in
banc. Hence this petition for review.

In holding that an employcr-employec relationship existed, the Supreme
Court said:

“Not having any Intercet in the business because they did not invest anything in the
acquisition of the jeepe and did nol participate in the management thereof, thelir service
as drivers of the jecps being their only contribution to the business, the relationship of
lcesor and lessce cannot be sustained. In the lease of chattels, the lessor Joses compliete
control over the chatiel Jemsed although the lessce cannot make bad use thercof, for he
would be responsible for damages to the lessor should he do s0. In this case there is a su-
pervision and a sort of control that the owner of the jeeps exercises over the drivers. It
fa an attempt by an ingenlous scheme, to withdraw the relationship of the owner of the
Jceps and the drivers thereof from the operation of the Jabor Jaws enacted to promote in-
dustrial peace....”

Amelia R. Custodio

Taxation—A night’s use or renting of a night club does not con-
stitute a lease of a night club as contemplated in Section 260 of the
Internal Revenue Code.

COLLECTOR OF INTERNAL REVENUE
v.
JUNIOR WOMEN’S CLUB OF THE PHIL.
G.R. No. L-6992, Feb. 28, 1956

The Internal Revenue Code imposes a lower amusement tax on the pro-
prietor, lessce, or operator of cockpits, cabarets, and night clubds, than on the
proprictor, lessee, or operator of theaters, cinematographs, concert halls, cir-
cuses, and other places of amusement.l

The Junior Women'’s Club, a charitable organization, held a cultural pageant
at the Fiesta Pavilion of the Manila Hotel which it rented for one night. The
Collector assessed amusement tax on the club as a lessee of other places of
amusement, and not as a lessee of a night clud, as the respondent contended. In
the Iatter case it would pay a lesser amusement tax.

~A botel] la one which furnisbes a traveler with Jodging in addition to food and drinks.’?

~“A anight club js a place or establishment seling to the public food or drinks, where
the customers are allowed to dance.”?

Hence, a hotel is a night club; the Manila Hotel, or more properly the
Fiesta Pavilion, is a night club.

But is a night's renting of a night club, like the Fiesta Pavilion, a lease of
a night club as contemplated by the Revenue Code?! The Supreme Court an-
swered it in the negative:

~“Evidently, said paragraph contemplates the operation of a certain place of amusement
as & business or for prefit and not merely for special ocessions more or less essual or cir-

1§ 260, Intarnal Revenue Code
* Opinion of the Beervtary of Justice, Dec. 10, 1851.
¢ Executive Order No. 318,
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cumstancial. In other worda, to come under the purview of said paragraph, the place
must be used and operated as a night club in {ts true sense and not merely for some ocea-
sional celebrations. Otherwise. the subject of the lesse would be merely a place of amuse-
ment and in that case it would come under the first paragraph.”

1
i

Taxation—The compensating tax under Section 190 of the Inter-
nal Revenue Code i8 a tax on the use of imported goodg and not on
the tmportation of goods.

MASBATE CONSOLIDATED MINING CO.
v.
COLLECTOR OF INTERNAL REVENUE
G.R. No. L-7898, Feb. 27, 1958

This case involved the quecstion as to the nature of the tax imposed and
collected under Section 190 of the Internal Revenue Code.l

The immediate issue invalved was whether the tax under said section is
an import tax. The question arose when the plaintiff sought to recover from
defendant the amount it paid under Scction 180. The basis of the claim was
that said section was in effect a tax on imports and the same could have no
valid effect unless approved by the President of the United States in line with
the provisions of Section 1(9) of the Ordinance appended to the Constitution.
And since the requisite approval was proclaimed only on Oct. 16, 1840, after
the importation subject of the tax was made, plaintiff contended that the collec-
tion of the tax was invalid and unconstitutional.

In discussing the nature of the tax imposed by Section 190, the Supreme
Court referred to the earlier case of Internal Business Machines Corporation of
the PRilippines v. Collector of Internal Revenue2 the firat case where such {ssue:
was raised. It said in that case that the compensating tax imposed therein was
not a tax on the importation of goods; it was rather a tax on the use of im-
ported goods. Hence, the alleged requisite approval in the instant case was not
necessary. '

In justifying such interpretation, the Court msade this observation:

**“This is evident from the proviso that imported merchsndise which ts to be disposed
of in transactions subject of sales tax under Sections 184-187 and 189, of the Internal Rew-
enue Code, is expresaly exempted from the compensating tax. This feature shows that it
is not the act of importation that ia taxed under Section 100, but the use of imported goods
not subjected to a sales tax: otherwise the compensating tax would have been jevied on all
{mported goods regardless of any subsequent tax that might accrue. Moreover, the com-
pensating tax accrues whethrr or not the Imported goods are subject to pay customs duties.””

Benjamin C. Santos

1 *All persons remiding or doing businesa in the Philippines, who purchase or receive from
without tho Philippines any commodities, goods, wares, or merchandise, excepting those subject to
apecific taxcs under Title IV of this Code, shall pay on the total value thereof at the time they
are received by such persons....a compensating tax equivalent to the percentage tax imposed under
this Title on original transactions cffected by merchanta, importers, or manufacturers, such tax
to be paid upon the withdrawal or removal of said commoditics, goods, wares, or merchandiee from
the customhouse or the post office...”

» G.R. No. L-8732.
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Criminal Law—Fraud and damage are requisites of estafa.

PEOPLE v. FRANCISCO
G.R. No. L-75662, Jan. 30, 1956

The Revised Penal Code punishes for estafa any person who, by using a fic-
titious name, or by falsely prctending to possess power, influence, qualifications,
property, credit, agency business, or imaginary transactions, or by means of
other similar deceits, shall defraud another.! The essential elements of ordinary
estafa being deceit or fraud? and damage or injury,? there can be no conviction
for the crime when these requisites do not exist or where there is reasonable
doubt as to their existence.4 These principles were applied in the instant case
of People v. Francisco.$

In this case the accused was induced by one Tomas Catitis for a reasonable
amount of compensation to aid him in bringing out of the NARIC compound one
hundred sacks of rice which had previously been purchased by a certain M. de
Guzman. In accordance with the instructions of Catitis, the accused signed the
name “M. de Guzman” on the papers required by the NARIC to be signed, in
the presence of a clerk of the NARIC, and was thus placed in possession of
the sacks of rice. In the Supreme Court, the accused contended that the invoice
he signed in the name of De Guzman was already paid for and only lacked the
signature of De Guzman, so that there was no damage caused to the NARIC.
The court ruled that the contention was untenable and declared that since De
Guzman was not the one who received the one hundred sacks of rice, the NARIC
was still liable to deliver the same to De Guzman. Hence, the rice delivered to
the appellant and his confederate was lost by the NARIC as a result of which
it suffered damage.

The second contention of the accused was that there was no sufficient proof
of the existence of deceit inasmuch as he merely complied with the instructions
of Catitis in good faith. In disposing of this contention, the Supreme Court held
that the appellant’'s act in signing De Guzman’s name® without permission or
authority even if done upon the instructions of another, was unlawful. Criminal
intent is presumed.?

Gonzalo T. Santos

Criminal Law—Unlaiwcful possession of jueteng paraphernalia.

PEOPLE v. SIQUENZA
G.R. No. L-8531, Feb. 29, 1956

The Revised Penal Code provides that the penalty of arresto menor or a
fine not exceeding two hundred pesos and, in case of recidivism, the penalty of

1 Article 318, par. ¢, no. 2(a).

? People v. An, 48 PhiL 183 (1928).

S United States v. Rivera, 23 Phil. §41 (191R2).
:Unlt-d States v. Pau Te Chis, 18 Phil 507 (1810).
L]

The (nstant case follows the decinions in the cases of: United Statas v. Dedicatoria, 4 Phil
183 (1908); United States v. Durban. 38 PhiL 797 (1917): People v. Concepcion, §9 Phil 818
(1934); People v. Contreras, 47 O.G. 782 (1949). In the case of Uniled Stetes v. de Castro and
Aragon, 18 Phil. 417 (1911), the sccused represented that he was the owned of the copra and
by such false representation secured 74,000 as advance payment on the price of seld copra which
did not exist.
* Rule 123 § ¢9(d).
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arrecsto mayor or a fine ranging from two hundred to six thousand pesos, shall
be imposed upon any person other than those referred to in subsections (b) and
{(¢) who, in any manner, shall directly or indirectly take part in any game of
monte, jueteng, etc.! Subsection (c) of Article 195 of the same code imposes the
penalty of prision correccional in its medium degree upon any person who shall,
knowingly and without lawful purpose, have in his possession any lottery list,
paper or other matter containing letters, figures, signs or aymbols which pertain
to or are in any manner used in the game of jueteng or any similar game which
has taken place or is about to take place.2

The present case was decided under the above subsection of the penal law.
The appellant was charged with a violation of Article 195. Pleading guilty to
the charge, he was sentenced to an indeterminate penalty under subsection (c¢)
of said article. Appellant’'s counsel contended that his client should have been
sentenced only to a fine under subdivision (a) of the same article. Against this
contention the Supreme Court ruled:

“Jt is clear that a person would come under subsectlon (a) of article 198 only if he
did not come either under subsection (b) or subsection (c). But in this case before us,
the accused comes under subsection (c) because the information to which he pleaded guilty
charges him with unlawful possession of, among other things, fuetang lists used or intended
to be used in a game of chance, commonly known as jueteng. The information, it s true,
allexes that he is a jueteng colector. But this allegation {s obvicusly made for the pur-
pose of showing that he had possemsion of the articles mentioned ‘knowingly and without
lawful purpose’ and ahould not be construed in the sense that he took part in the game of
jueteng other than as s malintainer, conductor, or banker under subsection (b) or illegal
poasession of any lottery list under asubsection (c).”

Jerry P. Rebutoc

Criminal Procedure—Plea of guilty itmports unqualified admis-
sion of facts alleged in the information.

PEOPLE v. JOSE DE LARA
G.R. No. L-8942, Feb. 29, 1856

In the parricide case of People v. Gaitel it was held that the plea of guilty
made by the accused in accordance with law was an admission not only of his
guilt but also of the material allegation in the information that he was the legi-
timate son of the decceased, notwithstanding the testimony of the mother during
the preliminary investigation which tended to create doubt as to the status of
the accused as a legitimate son, because it was not made a part of the pro-
ceedings in the lower court

In the instant case a similar ruling was made. The appellant pleaded guilty
to an information alleging ‘‘robbery in an inhabited house.’” The appellant's
counsel contended that Article 302° of the Revised Pcnal Code instead of Article

tATt. 198 (a).

3 The Supreme Court held that the mere possession of jueleng lists is enough to convict the
accused, who has the burden of explaining that he has no asnimus poesidendi in connection with
the jueteng Hata, Enecarnacion v. People, 73 PhiL €68 (1942) cited in R. C. AQUiIX0, NoTXS ON THE
PriLrrins Rxvisep Prxat Coos 621 (1961). In the present csse of Peeple v. Sigwemss, G.R.
No. L-8531. Feb. 29, 1388 the guestion of enimus posdend( did not arise because the accused
pleaded guilty.

! G.R. No. L-7929, Nov. 29, 19385.

3 Article 301 imposes the penalty of prisom correcciomal or that next Jower in degree, depend-
ing whether the vatue of the pDroperty taken exceeds 280 pesos or not. for amy robbery committed
in an uniohabited place or in a bullding other than those mentioned Iin the first parsgraph of
article 299, provided any of the circumstances enumerated under the former article is present.
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299" of the same Code should have been applied, on the ground that as there was
nothing in the record to show that the “bodega” where the alleged robbery was
committed was itself an inhabited house or a dependency of an inhabited house,
appellant could only be convicted of robbery in an uninhabited house and there-
fore sentenced to a lighter penalty. The Supreme Court, finding the contention
to-be without merit, said:

“A plea of gullty imports unqualified admiseion of the facts alleged (n the informa-
tion...The farct that from the affidavits of the complaining witnesses, counse] could glean
that the ‘bodega’ was uninhabited or that it was not a Jependency of a dwelling house
does not detract from appellant’s admission in his ples of guilty. Those affidavita were
not put in evidence to qualify the plea, and we cannot assume that, had that been done,
the prosecution could not have countered with proof that, as it had alleged, the dodega’ was
in fact inhabited.”

Jerry P. Rebutoc

Criminal Procedure—Justification for the mitigation of the liabi-
lity on bonds already confiscated if there is mere delay in the pre-
sentation of the person of the defendant.

PEOPLE OF THE PHILIPPINES v. PUYAL, ET AL.
G.R. No. L-8091, Feb. 17, 1958

Rule 110, Section 15, of the Rules of Court provides:

“When the appesarance of the defendant fs required by the court, his sureties shall be
notified to produce him before the court om a given date. If the defendant fails to appesar
as required, the bond fs declsred forfeited and the bondsmen are given thirty days within
which to produce their principal and to show csuse why a judgment abould not be rendered
against them for the amount of their bond....Falling in these two requisites, a judgment
shall be rendered aguninet the bondamen.”

This rule is the sanction for the forfeiture and confiscation of bonds when
the accused does not appear In court when required to do so. When however
there is but a delay in the production of the person of the accused when required,
the Court does not render a judgment against the bondsmen for the full amount
of the bond.!

There is no exact measure of the reduction of the amount of the bond for
delayed appearance of the accuscd in court. The circumstances of each case
must determine the reduction or mitigation to be allowed.

In the present case, the accused was required to appear in court on April 11,
1968, when the promulgation of sentence of the Court of Appeals in the criminal
case against him was to take place. The accused submitted himself to the court
only after ten months from the date when the order for the confiscation of the
bond was issued. Upon petition of both the accused and the surety, the amount
confiscated was reduced from P10,000, the amount of the bond, to P3,000.

The Supreme Court, in justifying the mitigation of the linbility on the bond,
said:

8 Article 299 imposms the pemalty af recluson tempersl or pnsom meyor or prisom mayor In
its mintmum period, depending whether the offenders carry arms and the value of the property
taken exoseds 2850 pesos, or without arms but the value exoceeds 250 pescs, or without arma and
the value does Dot exceeds 250 pescs, for any robbery committed in an Inhabited bouse or publie
building or edifice devoted to religious worship, provided any of the circumstances nnxmmud,

present. . -

3 People v. Alamada, G.R. No. L-2153, May 23, 1981;: Peovle v. Arlantinco, G.R. No. L-3411,
May 30, 1981; People v. Reyes, 48 Phil 1839 (1918).

} People v. Alger, 48 O.G. 4799 (1981).
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““The lberality which we bhave shown in dealing with bondsmen In eriminal cases and
in mitigating their Hability on bonds alrcady confiscated because of the delay in the presen-
tativn of defendant, finds explanation in the fact that the ultimate desire of the state is
not the monetary reparation of the bondsman's default, but the enforcement or execution of
the sentence... The intecrest of the state cannot be measured in terms of pesoce.... The
surrender of the person of the accused 30 that he can serve his sentence is its ultimate goal
or object. The provision for the conflscation of bond...is not based upon a desire to gain
from such fallure; it is to compel the bondsman to enhance its efforts to have the person
of the accused produced for the execution of the sentence.”

Criminal Procedure—Conviction for the theft of a firearm is not
a bar to a subsequent prosecution for tllegal posscssion of the same.

PEOPLE OF THE PHILIPPINES v. REMERATA
G.R. No. L-0971, Feb. 17, 1956

It has bcen ruled in this jurisdiction that a previous conviction for homi-
cide is no bar to a subsequent prosecution for illegal possession of the firearm
cmployed in the killing.! In the case of theft of firearm, the same rule obtains,
s0 the Supreme Court ruled in this present case.

In this case, Remerata, was charged with illegal possession of firearm after
having becn convicted for the theft of the same. He set up the defense of
autefois convict, that the conviction for theft bars the prosecution for illegal

possession.

The Supreme Court disposed of the defense thus:

“While in stealing a firearm the sccused must necessarily come into possession thereof,
the crime of (Degal possession of firearms s not committed by mere transient possecssion of
the weapon. It requires something more; there must aleo be not only intention to own
but akeo Intent to use® which is not necemsarily the case in every theft of firearms. Thus
stealing a firearm with intent not to use but to render the owner defenseisss, may suffice
for purposes of cstablishing a case of theft, but would not justify a charge of illegal poe-
scealon of the firearm, since intent to hokd and eventually use the weapon would be lacking.”

Thus, in a prosecution for theft of a firearm, intent to use the weapon is
not an escntial clement, whereas in the case of illegnl possession of firearm it
is a very indispensable element.

Criminal Procedure—Peace officers in U.S. military bases in the
Philippines may enforce therein Philippine laws.

CAYETANO LIWANAG v. ROBERT HAMILL
G.R. No. L-7881, Feb. 27, 1958

This case raises the issue of whether provost marshals in military bases es-
tablished by agrecement between the Philippines and the United States are peace
officers and have the authority to file complaints for violation of Philippine laws
inside the bases.

The case arose when respondent herein a provost marshal in a U.S. military
base, filled a complaint against the pectitioner herein with the justice of the
peace court in the base, for violation of Section 174 of the Internal Revenue
Code. The complaint was sworn to by respondent. Petitioner claimed that re-
spondent had no authority to swear to the complaint.

* Pceople v. Estoista, 49 O.G. 33830 (1982).

-t
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The Supreme Court sustained the respondent and upheld his authority to
file complaints for violation of Philippine laws inside the military base.

The court explained thus:

“Under the agreement between the Republic of the Philippines and the United States,
for the eatabdblishment of bases by the latter within the territory of the former, laws of the
Philippinces continue to be in force in sald bases except when otherwisc agreed upon in the
agreement.... The question of pcace and order within the bmses is k[t to peace officers
of the Unitcd States, the chief of whom is the provost marshal”

The basis of this holding of the Supreme Court seems to be the apprehension
that if pcace officers and agents of the Philippine government are authorized to
file complaints for violations of Philippine laws inside the bases, friction between
Philippine and United States authorities may arise. The Court said:

‘“To allow peace officers of sald Republic to go therein and make arrests or institute
prosecutions for violation of Philippine laws would certainly give occasion for confllcts
of authority.”

How wise this holding is, may be open to question.

Criminal Procedure—Grant of bail by justice of the peace in
capital offenses.

MANIGBAS, ET AL. v. JUDGE CALIXTO P. LUNA
G.R. No. L-8456, Feb. 27, 1956

May a justicc of the peace or a municipal judge, in a case involving a capi-
tal offense, act on an application for bail and receive evidence to determine if
the evidence of guilt is strong or otherwise grant bail if the evidence so war-
rants? May bail be granted on behalf of an accused who is not confined or
detained? Cox

The instant case answers these two important questions in criminal pro-
cedure.

Petitioners were charged with murder before the justice of the peace court
of Rosario, Batangas. Petitioners flled a motion for the grant of bail for their
provisional liberty. The accused were still at large at the time of filing of the
motion for bail, no order for their arrest having issued so far. The justice of
the peace dismissed the petition and refused bail on the ground that he had no
jurisdiction to entertain a petition for bail for a person charged with a capital
offense. Hence, this appeal.

The Supreme Court dismissed the petition as premature for the simple rea-
son that the accused had no existing right to bail since they were not detained.
It said:

“The right to bafl oaly sccrues when a person is arrested or deprived of his lberty.
The purpoee of ball is to secure one’s relesse and it would be incongruous to grant bail to
one who is free. Thus, "bail fa the security required and given for the release of a person
who je in the custody of the law’ (Rule 110, Bection 1), and evidently the accused do not
come within its purview.”

The Supreme Court could have dismissed the petition on that sole ground.
But it went on to consider the more important issue of whether a justice of the
peace may consider petitions for grant of bail, in cases involving capital offenses.
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The Supreme Court began with the general rule that judicial officers hav-
ing the power to hear and determine cases have the power to take bail, as an
incident thereto. And with respect to justices of the peace, they may admit to
bail, in their discretion, except where their power to take bail is limited by the
Constitution or statute, in which case they should act within such limits.

From this premise, it concluded that in our jurisdiction justices of the peace
have the power to admit to bail even persons accused of capital offenses, not
only because therc is no limitation in our Constitution but also because the Ju-
diciary Act of 1948 “scems to expressly confer this power upon them.” The
only limitation to this power is that the bond must be approved by that court.
The court admitted that the grant of power is not clear, though.

The Court was not unaware of the implication of its ruling, but it could
do no less than apply the law. It said:

“*Some apprehension has been expressed by some members of the court over the fact
that if such power is given to justices of the peace in capital cases the power may be
abused or improperly exercised considering the fact that some of them are not lawyers or
are politicians like the mayor who may sct under the law when the incumbent justices are
temporarily absent. While the possibility of abuse cannot be denied such cannot argue
against the cxistence of the power and if there is necd for a remedy such devolves upon
Congress. But before such curative messure is adopted, our duty {s to apply the law as
we see it regardless of its implications.'”

On this point, the concurring and dissenting opinion of Justice Montemayor,
which is more assertive than the majority, deserves notice:

**T'0 determine whether a person accused of a capital offense is entitled to bail, the
court determines not only probable cause but also whether the evidence for the prosecution
is strong. To make this determination involves a careful appraisal and weighing of the
evidence.... In this appraisal and weighing of the evidence the court must pass upon and
deeide many legal points requiring legal training, expericnce, and knowledge if not mastery
of the law of evidence.... I am not sure that s justice of the peace with some excsp-
tions of course, is in a position to do all this. And 1 greatly doubt that the Legislature
by the general, if not vaguc, terms used in the Judiciary Act intended to entrust all this
task to a justice of the peace who may not even be a lawyer or to the town mayor who
may be a complete stranger to a law book.’” :

Benjamin C. Santos

Criminal Procedure—In a preliminary. investigation, accused 18
not entitled as of right to cross-examine witnesses pregented against
him.

PEOPLE v. RAMILO
G.R. No. L-7880, Feb. 29, 1956

The city attorney of Roxas City filed with the municipal court an informa-
tion for grave oral slander against defendant who, upon arraignment, pleaded
guilty and waived her right to preliminary investigation. After the record of
the case had been forwarded to the CFI, the trial court, upon motion, remanded
the case for preliminary investigation at which defendant asked that the wit-
nesses for the prosecution be called for cross-examination and refused to submit
to the reinvestigation unless she could cross-examine them. Thereafter, the city
attorney moved for the continuation of the case in the CFI but the latter court
dismissed the case allegedly because the city attorney had refused to hold fur-
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ther preliminary investigation. The Supreme Court, in reversing the decision
of the trial court, held:

*J]f there has besn no such preliminary investigation, it was because she explicitly
walved her right thereto when she was armaigned for that purpose...and when the case
was to be reinvestiguted by the city attorney, she made an {llagal demand instead of sub-
mitting ber evidence.... As of right, therefore, in a preliminary investigation, an accused

of the harein accused during the reinvestigation...that the witnesses for the prosecution be

recalled o0 that she could cross-examine them was not based on s provision of law, and
therefore, the city attorney...has eorrectly denied such demand.”

Jerry P. Rebutoc

Criminal Procedure—Power of the judge to determine whether
probable cause exists or not before the issuance of a warrant of ar-
rest after prehmmary investigation conducted by the fiscal

AMARGA v. ABBAS
G.R. No. L-8666, March 28, 19566
52 O.G. No. 5, 2545

The petitioner, the provincial fiscal of Sulu, filed an information for mur-
der with a certification that he has conducted a preliminary investigation pur-
suant to Rep. Act No. 732 The respondent judge dismissed the case without
prejudice to its reinstatement should the fiscal support his information with
further evidence to make out a prima facie case. Hence, this petition for cer-
tiorari and mandamus.

The main issue was whether or not it was ministerial on the part of a
judge to issue a warrant of arrest after the fiscal had conducted the preliminary
investigation.

Article III, Secction 1, par. 3 of the Constitution provides that “no warrant
shsll issue upon probable cause, to be determined by the judge after examination
under oath or affrmation of the complainant and the witnesses he may pro-
duce. ..

In the case of United States v. Ocampo,?® it was said:

*“The question whether ‘probable cause’ exists or ot must depend upon the judgmentd
and discretion of the jodge or magistrate lwuing the warrant. It does not mean that the
particular facts must ¢xist in each particolar csse. It stmply means that sufficient faele
most be preventesd to the judge or magietrats fesuing the warramt to convinee him mot that
the particular person hae comnmitted the crime buwt that there $s prodable cause for believ-
tag that the persom whoss arrest s scught committed the erime charged. No rule can be
aid down which will govern he discretion of the cotrt in this matter.™

3 Rep. Act No. 732 authorisem the flacal o econdoct preliminary examinations even without
of the accused. This

rocedure

tutss due prooess of aw. since it was adopted im order to aveold Jengthy procesdinge Nke that out-
lined ia §§2 and 11 of Rule 108, nﬁmmdhp‘ul-mdhpaﬂbudmlndm Be-
sldes, the qualfications demanded of the position is a suficient guarantes of promptness and tm-
Nmﬂhl)bmumhootpml. (Rodrigoes v. Arellanc, G.R. No. L-83x2, April 30,
b

? Accdrding (o the dissenting opinion of Justioe Montemayor this provision refers to sesrch
warrants oaly. The reference to the word “persons™ does not mean arrest of persons. This has
referemce to the security of one’s person aguinst unreasonable searches and seirures.

' 18 Phil 1, 61-42 (1910).

Dissenting, Justice Padilla believed that the power to determine “‘probable cause™ is statu-

wnuuu-uwm.mswm Rep. Act No. TSR sesems to have vested It
in the fiacal concurrently with the ocourt.
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If he decides, upon proof presented, that probable cause exists, no objection can
be made upon constitutional grounds against the issuance of the warrant. His
conclusion as to whether “probable cause” existed or not i{s final and conclusive.$
If he is not satisfled, he may however call such witness as he may deem
necessary before issuing the warrant. The issuance of the warrant of arrest
is prima facie evidence that in his judgment at least, there existed “probable
cause” for bclieving that the person against whom the warrant is issued is
guilty of the crime charged. There is no law which prohibits him from reach-
ing the conclusion that ‘probable cause’ exists from the statement of the prose-
cuting attorney slone® or any other person whose statement or afidavit is en-
titled to credit in the opinion of the judge.

However, the fajilure or refusal to present further ecvidence, although good
as a ground for refusing to issue a warrant of arrest,7 is not a legal cause for

dismissal of the case.
Lilia R. Bautista

Criminal Procedure—FEffect of a plea of guilty.

PEOPLE v. ACOSTA
G.R. No. L-7449, March 23, 1958

There are two kinds of pleas: guilty and not guilty.! The essence of a
plea of guilty is that the accused admits his guilt, freely, voluntarily, and with
a full knowledge of the consequences and meaning of his sct and with a clear
understanding of the precise nature of the crime charged in the complaint or
information.2 When formally entered on arraingment, a plea of guilty is suffi-
cient to sustain a conviction of any offense charged in the information without
the introduction of further evidence, the defendant himself having supplied the
necessary proof of his guilt.?

When the defendant pleads guilty to an information charging a capital of-
fense may the Court impose the death penalty without requiring the introdue-
tion of further evidence? In the instant case the Court ancwered this question
in the affirmative. Here the defendant was charged with having shot and robbed
one Olimpia Santos. The information alleged the aggravating circumstances of
superior strength, the use of motor vehicles, and violence against or intimidation
of persons, and habitual delinquency.

Upon arraingment, the accused pleaded not guilty. But when the case came
up for trial, accused withdrew his plea of not guilty and when the informa-

cs ;hth‘L gm’v’.sl’roﬂn’ cial Fiscal of Tlocos Norte, 88 PhiL B84 (1933), People vs. Ocampo, ot al,
121 8).

¢ Justice Montemayor criticised this statement as inconsletent with the previcus t of
the majority opinion of the applicability of the Conatitution to warrantas of arrest. If it s a
duty imposed by the Constitution, how could a judge rely on the facts stated in the informatioa
flled Yy the fiscal when according to the Constitution the judge must examine under oath the soms-
plhainant and the witneasea he may produce, he asked.

T According to the dlssenting opinlon., the preliminary investigation takes the place of the
preliminary inveatigation by the judge before the issusnce of a warrant of arrest and the judge
has no other alternative but to fssue the warrant becasuse the flacal acts as a committing magie-
trate and the resson why the court has to isaue it fs because the fiscal has 20 power to lssue it.
Citing the case of Sayo v. CAief of Police, 46 O.G. 4889 (1949), the dissenting opinjon said that the
{sauance of warrant i3 mandatory unicas questions of regularity or validity of the preliminary In-
veutigation is

3} Rule 114, §§1 and 2.

" United States v. Burlado, 42 PhiL 72, 74 (1921); United Btates v. Dinerce, 18 Phil. 588, §72
(1911): United States v. Jamad, 37 Phil. 306 (1917).

8 United States v. Burlado, supro note 2: United States v. Dineros, supra; United States v.
Jamad, supra; United States v. Talbanos, 6 PhiL 841 (1906): United States v. Acaolli, 31 Phil
91 (1015); Pcople v. Sta. Rosa, L-3487, April 18, 1951,
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tion was recad to him again, he entered a plea of guilty. Asked by the Court
whether he was fully aware of the consequences of his voluntary plea of guilty
in view of the aggravating circumstances alleged in the information, the accused
reiterated his plea of guilty. When the defendant was sentenced to death, his
attorney de oficio appealed, praying for a new trial on the ground that it was
an error for the lower court to mete out s0 heavy a penalty on the basis of a
mere plea of guilty. He claimed that the court had not explained to the accused
the consequences of his plea.

In affirming the decision (per curiam) the Court said:

‘““This Court has already declared that the essence of the plea of guilty in a criminal
trial fs that the accused on srraingment admita his guilt freely, voluntarily and with full
knowledge of the consequences and meaning of his act, and with a clear understanding of
the precise nature of the crime charged in the Information, even a capital ofense, without
the Introduction of further evidence, the defendant having himself supplied the necessary
proof, and that while {t may be prudent and advisable in some csses aspecially where grave
crimes are charged to take additional evidence as to the guilt of the accused and the cir-
cumstances attendant upon the commission of the crime, nevertheless it lies in the sound
discretion of the Court whether to tale cvidence or not in any case wherw it is satisfied
that the plea of guilty has been entered by the accused with full knowledge of the meaning
and consequences of his act.™

The Court noted that the lower court had satisfled itself that the defendant
was aware of the consequences of his plea and that this must have been brought
home to him by his counsel who must be supposed to have duly performed his
duty. It was observed by the Court that there was no offer to prove any miti-
gating circumstances and that the counsel must have figured that only a frank
admission of guilt would mitigate the defendant’s liability.

Amelia R. Custodio

Special Proceedings—In a guardianship proceeding, the court
has the discretion to grant or not the petition depending on the at-
tending circumstances of the case.

CEFERINO BALABAT, ET AL. v. LILY BALABAT DE DAIROCAS, ET AlL.
G.R. Nosa. L-7733-34, Feb. 13, 1958

Between the grandfather who has shown much affection and care, and the
mother who through her conduct and deeds, has shown not much, if any, mater-
nal affection and concern, the Court would in all likelihood grant the custody
and guardianship of the child to the former.

That i{s the import of the ruling of the Supreme Court in the instant case.

The relevant facts: Lily Balabat had a child by a void marriage. When
the child was five years old, she left her with her (the child’s) grandfather
in order to elope with another man — her present husband. Three years later
she went back to Ozamiz City to claim custody of the child but the child's grand-
father opposed it and filed a petition for guardianship of the child.

The evidence showed that the grandfather was capable of taking good care of
the child and that the child had in fact been well taken care of. On the other hand
the mother had not lived long enough with the child, so much so that the child,
when asked to make her choice between her grandfather and her motber, “with-
out hesitation expressed her preference for the home and care of her grandpar-
ents, innocently disclaiming all knowledge or recognition of her mother who
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years before had left her, to elope and luter marry and live in another province
and who only after threc years, belatedly remembered her daughter and against
the Iatter’s will and desire now seeks thru the courts to uproot and separate
her from the only home and loving parents she has ever known.”

Considering the special circumstances attending the present case, the Court
could not but unanimously grant the custody of the child to the grandfather.

However, the Court did not totally disregard the claim of the mother to the
child. Through Justice Montemayor, it said:

“‘Sometime in the future when Helen (the child) is older and better acquainted with
her mother and if and when the latter shall have shown thru her conduct and deeds, more
maternal affection for her daughter, perhaps herein petitioner may make another bid thru
appropriate proceedings to let her have and keep her daughter fn her home and persuade
and convince the courts and Helen that the latter would be better off and happier by com-
ing to live with her own mother.”

The Supreme Court tried to distinguish the instant case from the earlier
case of Celis, et al. v. Cafuir, et al.l where a natural mother was allowed to have
the custody of her son in preference to one who had taken care of him from his
infancy until he was about two years old. The Supreme Court justified its
ruling in the Celis case on two grounds: (1) The mother was innocent of all
blame for her failure to take care of the child herself, her father having pre-
vented her from taking custody of the child, and (2) the person in whose cus-
tody it was given was a stranger. The facts of the present case were certainly
different from those of the Celis case.

Benjamin C. Santos

Evidence—Documents not made during the performance of a
duty required by law constitute hearsay evidence as to third persons.

NGO SENG, ET AL. v. FERNANDEZ, ET AL.
G.R. No. L-7086, Jan. 20, 1958

When part of an act, declaration, conversation, or writing is given in evi-
dence by one party, the whole of the same subject may be inquired into by the
other;! and the witness may be cross-examined by the adverse party as to any
matter stated in the direct examination, or connected therewith.2 Hence docu-
ments never presented before the court, thus denying the adverse party an op-
portunity to question their authenticity and correctness shall be incompetent evi-
dence as regards third persons. Said documents are hearsay,? except when
circumstances are shown to justify their admission as an exception to the rule.4

In the present case, the defendant Paz Fernandez and Gusadalupe Darjuan,
were proprietors and operators of a carpentry shop for the construction of bus
bodies. Through the intervention of Norberto Quisumbing, funds needed by
them were secured from Ngo Seng and Go Pin, and mortgages were executed.
Quisumbing was also authorized by the proprietors of the shop to purchase the
materials and pay the laborers and to collect the accounts due said proprietors.

1 G.R. No. L-.3382, June 12, 1980.

! Rule 123, § 23, Rules of Court.

?* Rule 123, § 87, /d.

? The rule on hearmay evidence is found in Rule 128, § 27 of the Rules of Court which pro-
vides: A witness can testify to those facts only which he knows of his own knowl«.!re: that fs,
which are derived from his own perception, except ss otherwise provided in this rule.’

¢ Aldecor & Co. v. Warner Barnes & Co.. 30 Phil. 153 (1918).
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" The creditors brought this action to recover the mortgage debt amounting
to P28,600 which the defendants failed to pay. Quisumbing intervened, demand-
ing accounting of the sums received by Fernandex in payment of constructed
buses and his share of the profits. The defendants flled a counterclaim against
Quisumbing and demanded payment for losses and damages, overpayment and
usurious interest. The Court of Appeals did not give credit to expenses in-
curred by Quisumbing, the receipts of which were not signed and did not bear
the conformity of Fernandez, and so decided against Quisumbing for P5,069.16
which represented the one-half profit due to Fernandez from Quisumbing.

The main issue raised by Quisumbing was the failure of the Court of Ap-
peals to take into account the report of a certiied public accountant, Exhibit O,
in which it appeared that the balance of collections for which Quisumbing was
responsible was P63.69 only.

The Court, in refusing to admit said evidence, said that the commissioner
who submitted the statement of accounts was not designated for the purpose of
trying or considering an issue in a case within the meaning of Section 1, Rule
34, and was only asked to “examine all the records relevant to this case, now
jn the custody of the Anti-Usury Board.” The papers examined were, most pro-
bably, statements prepared by Quisumbing himself, and said documents were
never presented before the Court. The opposite party never had the opportunity
to question them, therefore they were hearsay as regards other persons. The
Court said that “no reason of necessity or circumstantial guarantee of trust-
worthiness was adduced; Quisumbing was living, indeed he actually testified.
Neither were the documents shown to have been kept in the performance of a
duty required by law.”®

The Court quoted from American Jurisprudence:8

“A mere ex parte memorandum of transaction or ococurrence, even though made at the
time of such transaection or occurrence, s not ordinarily admiesible as evidence thereof
against 8 third person, unless prepared in the discharge of some public duty or of some
duty arising out of the business relatioms of the person making it with others, or in the
regular course of his cwn business, or with knowledge and concurrenee of the party to be
charged and for the purpose of charging him.”

Legal Ethies—Attorney’'s fee.

MARCELINO ILADA, ET AL. v. FRANCISCO ILADA, ET AL.
G.R. No. L-6488, Jan. 238, 1956

The right to collect attorney’s fees is based on a contract of employment
or service between the lawyer and his client. The contract may be express or
implied. And the absence of an express promise on the part of the client to
pay fees shall not prejudice the right of counsel to recover.l! An attorney shall
be entitled to have and recover from his client no more than a reasonsable com-
pensation for his services? What is a reasonable fee must depend in a large
measure upon the facts of each particular case, and be determined ke any other
fact in issue in a judicial proceeding. Courts are qualified to form an inde-

8 By written coneent of both partiss, flled with the clerk, the eocurt may order any or all of
the issues in a case to be referred to a commimionar to be agreed upon hy the parties or to be
appointed by the Court. As used in thewe rules the word “Commissioner” includes referee, an
suditor, and an examiner. . .

® 20 AM. Jun., § ML

1 VENTURA,

v FraAMCIsC00, NoThs oX LacarL awp JupicialL Ernics 52 (1984).
® Rule 127, § 22, Rules of Court.
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pendent judgmeént on such questions and it is their duty to do so3 It has al-
ready been ruled by the Supreme Court in the case of Orozco v. Hernaez,4 that
persons who receive benefit from the services of an attorney are not obliged to
compensate him, when the same are rendered without their knowledge or con-
sent, or against their protest. The instant case held that as long as the contract
to hire the services of an attorney was authorized by the court, the persons
benefited by his services shall be bound to pay the attorney.

The facts were: in a previous special proceeding, Marcelina Ilada was
declared incompetent; and her husband, Martin Mendoza, was appointed guardian
of her person and property. When Mendoza died, Francisco Ilada, nephew of
Marcelina asked the court to be appointed as guardian in lieu of the dcceased
but Crispina Villadiego objccted, claiming a preferential right, as he was named
cxecutrix in the will. Francisco Ilada was forced to employ the services of
Atty. Manuel A. Alvero, in order to show to the court the need of appointing a
person who could better protect the interests of the incompetent in the settle-
ment of the estate of her deceased husband. Conscquently, Francisco Ilada was
appointed guardian of the property while Villadiego as guardian of the person
of the incompetent. Incidentally, it should be noted that Francisco Ilada, upon
request, was given authority to hire the services of Atty. Alvero to better pro-
tect the rights of the incompetent.

Mcanwhile, Atty. Alvero moved for the payment of attorney’s fees. Mar-
celina Ilada and Villadiego opposed on the ground that far from redounding to
the benefit of the incompetent, the services of the attorney worked to her preju-
dice and that, if they served any purpose at all, it was to advance the interest
of her own guardian. The lower court denied the motion of the incompetent,
and awarded as reasonable fee P1,000 instead of P2,000 which had been asked by
Atty. Alvero. The record wherein the services rendered were enumerated showed
that the services of Atty. Alvero had, to a certain extent, served the interest of
the incompetent Marcelina Ilada. That decision of the lower court was affirmed
by the Supreme Court, holding that ‘“a careful scrutiny of the pleadings would
show that they redounded to the benefit of the incompetent” and so shc was
made to answer for the fces for the services rendered.

Pilipina A. Arenas

8 Ibid.; Delgado v. Dels Rams, 43 Phil. 419 (1922): Panis v. Yangco, 82 Phil. 492 (1928); Are-
vajo v. Adriano, 62 PhilL 671 (1838).
¢ 1 Phil. 7T (1901).



