
RECENT DECISIONS

Civil Law-One who has been unlawfully deprived of a movable
may recover it from the person in possession of the same.

CRUZ v. PAHATI, ET AL.
G.R. No. L-8257, April 13, 1956

The rule that the possession of movable property acquired in good faith is
equivalent to a title is subject to the exception that one who has lost any mov-
able or who has been unlawfully deprived thereof may recover it from the per-
son possessing the same without indemnifying the possessor except if the latter
acquired it in good faith at a public sale. This is because no man can be divested
of his property without his consent, so that even an honest purchaser, under a
defective title, cannot resist the claim of the owner.2 However, to the foregoing
general rule there seem to be two exceptions:

First, where the owner has entrusted or delivered to an agent money or ne-
gotiable notes and where the money or negotiable notes have been delivered or
transferred to some innocent third party. This exception is based on the exi-
gencies of commerce and trade. Money bears no earmarks of peculiar ownership.
It is intended to pass from hand to hand as a medium of exchange without
evidence of its title. Negotiable promissory notes, so far as it is possible, are
intended to represent money, and like it, to be a means of commercial intercourse,
unfettered by any qualifications or conditions not appearing on its face.

Second, another exception to the general rule is based on the doctrine of es-
toppcl. Thus, where a man voluntarily placed property in the possession of one
whose ordinary business it is to sell similar property as an agent for the
owners it is a warrantable inference, in the absence of anything to indicate
a contrary intent, that he intends the property to be sold. For example, where
the owner sends his goods to an auction room where goods of a like kind are
constantly being sold, he will be estopped from recovering them in case they
are actually sold. In such cases, however, under this exception, there must be
some act on the part of the real owner whereby the party selling is clothed
with the apparent ownership or authority to sell which the real owner will not
be heard to deny or question to the prejudice of an innocent third party, dealing
on the faith of such appearance. If the rule were otherwise, people would not
be secure in sending their watches or jewelry to a jewelry establishment to be
repaired.S

In Crux v. Pakti, Ct aL, an action for replevin to recover an automobile, an
attempt was made to bring the case under the second exception. The Court
found that:

-... the automobile In Question wiL ortlnalb ow-ned b7 the Northern Moto". Inc.
which later sold It to Chinaman Lu Da:. This Chlnsaman sold it &ftsrward to Jea s.to B-
11= and the latter In turn sold it to pkinUff. BeU1 was then a dealer In second band

m One year thereafter. Beiiz offered the piaintiff to son the autoomoile for him claim-
Ing to have a buyer for it- Plaintiff agreed. At that time. plaiAtifra cartificats of regLa-
traton was mising and. upon the ugrtion of 1DeBlIo. aintiff wrote a letter to the
Motor Boction of the Bureau of Public Works for the Lasuane.o of a new reaLetration errU-
flete alleging as a rvison the lose of the one previously szud to him sad estafa that

'he was int-ending to e11 his car. This letter was deUvered to 11.U1so on March S. 1952.

Art. 519. Civil Code-
Unlttd States v. Sotelo. 25 PhIL 147. 168 (1914). Areuan v. Raymundo. 1 PhIL 47 (1911).

Varela v. btatute. 9 Phil. 479 (1908). Varela v. Finnick. 9 PhiL 482 (1906).
* United State@ v. got*lo. note 2 rapt.
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He also turned over to Bellso the automobile on the latters pretext that he was going to
show it to a prospective buyer. On March 7. 1952. the lattr was falsiflle and converted
into an authorized deed of sale In favor of Belizo by erasing a portion thereof and adding
in its place the words "old the above car to Mr. Jeuuito Belzo of 25 Valencia. San Fran-
clsco Dal Monte. for Five Thousand Peace ('5.000)." Armed with this deed of sale. Be lso
succeeded In obtaining a certificate of registration in his name on the same date, March 7.
1952. and also on the same date. Beliso sold the car to Fefixberto Bulahan who in turn
sold it to Iteynaldo Pahati. a second hand car dealer. These facts show that the latter was
falsified by Belize to enable him to sell the car to Bulahan for a valuable consideration.-

Bulahan claimed that he had acquired the car from Jesusito Belizo for value
and without having any knowledge of any defect in title of latter. The trial
court held that defendant Bulahan was entitled to the car, hence this appeal to
the Supreme Court by the plaintiff.

In reversing the decision of the lower court, the Court applied Article 559
of the Civil Code and held:

-... plaitiff has a better right to the car in question than defendant Bulahan for it
cannot be disputed that the plaintiff had been illegally deprived thereof because of the in-
genious scheme utilized by Belizo to enable him to dispose of it && if he were the owner
thereof. PlainUff therefore can atill recover the posession of the car even if defendant
Bulahan had acted in good faith in purchasing it from Belizo. Nor can It be pretended
that the conduct of plaintiff in giving Bellso a letter to secure the issuance of a new cerU-
Seate of registration constituts sufflclent defense that would preclude recovery because of
the undisputed fact that that letter was falsified and this fact can be elearky seen by a
cursory examination of the document. If Bulahan had been more diligent he could have
seen that the pertinent portion of the letter had been erased whkh would have placed him
on guard to make an inquiry as regards the authority of Belizo to sell the car. This he
failed to do."

It will be seen that Bulahan based his argument on the claim that he had
no "knowledge of any defect in the title of the latter." In other words, Bula-
han thought that Belizo was the true owner of the car because of the falsified
letter. This contention cannot be sustained for the reason already given by the
Court. But the defendant could have invoked estoppel, not on that score (ap-
parent ownership) but on the ground that the plaintiff by his conduct made it
appear that Belizo had apparent anthority to sell the car. Precisely, the plain-
tiff delivered the car to Bulahan so that the latter might sell it. And previous
to this delivery, plaintiff had in fact accepted Belizo's offer to sell the car for
him. Certainly, under such circumstances, plaintiff could be held in estoppel.
And the fact that Belizo was a dealer in second in second hand cars makes
this position all the more tenable.'

Civil Law-Rep. Act No. 1199 has no retroactive application.

TOLENTINO, ET AL. v. ALZATE, ET AL.
G.R. No. L-9267, April 11, 1956

According to the Civil Code,1 "laws shall have no retroactive effect unless
the contrary is provided." A statute operates prospectively and never retro-
actively unless the legislative intent to the contrary is made manifest either by
the express terms of the statute or by necessary implication.2  One exception

'In fa.ct. un Article 1606 of the Civil Code. which the Court cited In support of Its conclu-
sion. -wbe' 4w a are sold b7 a person who ts not the owner tberof. and who does not "e1 them
under authority or with consent of tb owner. the buy-r aqulrm no better title to the goods than
the sller ad. unla the owner of the good In by his conduct precluded from denying the sller's
authority to 8elL

Art. 4.
• Ses'vi.a v. Noel. 47 Phil 542. 546 (19?6). Neri v. Rehabilltation Finance Corporatio. &I

O.G. 4209 (1945). Manila Trading A Supply Co. v. Santo. and Bees 39 O.G. No. 3. 497.
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to this rule is that statutes regulating the procedure of the courts will be con-
strued as applicable to actions pending and undetermined at the time of their
passage.3

In Tolentino, et a/. v,. Alzate, et al., Antonio 0. Alzate, manager of an ha-
cienda in Nampicuan and Guimba, Nueva Ecija, asked the Court of Industrial
Relations for permission to lay off nineteen tenants to enable its owner to
introduce mechanization program and thus increase its production at a lesser
cost. This petition was filed on August 12, 1954. The tenants denied that the
portion sought to be mechanized was suitable to mechanized farming and alleged
that the only purpose of the petitioner was to get even with them because they
had filed a claim against the hacienda in which they sought certain improve-
ments in their tenancy relations. On August 30, 1954, during the pendency of
the case, Rep. Act No. 1199 (Agricultural Tenancy Act of the Philippines)
was approved. Section 50, paragraph (a) of the law lists the causes whereby a
tenant may be dispossessed of the land, among them being the desire of the
landlord to cultivate the land "through the employment of farm machinery and
implements" and provides that in order that the mechanization may be under-
taken it is necessary that the landholder shall, at least one year but not more
than two years before the date of his petition to dispossess the tenant, file a
notice with the court and shall inform the tenant in writing in a language or
dialect known to the latter of his intention to cultivate the land himself, either
personally or through the employment of mechanical implements, together with
a certificate of the Secretary of Agriculture and Natural Resources that the
land is suited for mechanization.

The tenants then moved to dismiss the case on the ground that the landlord
not having complied with requirement of Section 50 paragraph (a) before filing
the petition, the Court of Industrial Relations had not acquired the requisite
jurisdiction. The motion was denied. Hence this appeal.

The Supreme Court found the tenants' claim untenable, it appearing that
the petition of Alzate was filed on August 12, 1954, or prior to the approval of
the law. Invoking Article 4 of the Civil Code and the decision in Segovia v.
Noel,4 the Court ruled that there is nothing in Rep. Act No. 1199 which would
make its provisions operate retroactively. Equally held untenwble was the claim
that the provision in question is merely procedural, because such is clearly sub-
stantive in nature and cannot be given retroactive effect unless clearly expressed
in the law.

Vicente V. Mendoza

Civil Law-The rights of the partie8 under a contract vest at
the time of the perfection of the contract.

DOMINADOR NICOLAS, ET AL. v. VICENTA MATIAS, ET AL.
G.R. No. L-8093, Feb. 11, 1956

It is not seldom that the perfection of a contract Is confused with the per-
fornance thereof. When the distinction is not properly appreciated, the re-

4 People v. Sumilans. 44 O.G. No. 3. 9R1. 5R5 (1946). Gurvars y. saico. &4 PhIL 144 (1937).
Hossas v. Dtomana. 56 PhIL 741 (127). Xnrile v. Court of First Instane. 4 hIL 674 (1917).

"...PrtrolUvC opersto-n wifl morw readlty be at cribed to Iwtaatiaon that La cuative or ertlizs-
ins than to egltaktion which may dlsadvantasousy. thobugh WlV,. affert past rolatione and tron-
sactionA. (Statutory Contructknn. p. 243)." (Prople v. F-at.ban Zr"a. 52 0.G. 22 [ 4]).

4 47 PhIL &43 (1926).
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sultant effect is obviously the inability to designate the precise moment at which
the rights of the parties vest in them. Such inability in turn makes it difficult
to choose the right law (as between an earlier and a later law on the same sub-
ject) to apply when issues arise regarding the rights of the parties under the
contract.

This problem was presented to the Supreme Court in the instant case. The
defendants urged the court to apply the new Civil Code, to a mortgage con-
tract executed before the date of effectivity of the Code.'

The fact& were: On June 29, 1944, a document of mortgage was executed
between plaintiffs and defendants. By the terms thereof, defendants' debt was
payable one year after the expiration of five years from date. Defendants
maintained that said period expired on June 29, 1950, which should be deemed
extended for ninety days, or until Sept. 27, 1950, because of the mortgagors'
equity of redemption, under Section 2, Rule 70 of the Rules of Court, that as a
consequence thereof, plaintiffs' rights, as mortgage, became vested on the
date last mentioned, when the new Civil Code was alreidy in force. Hence, de-
fendants concluded, said Code was applicable to the case.

The basis of this contention of the defendants was that the rights of the
parties vested at the time of the performance of the contract. Under this
t.ory, the proper law applicable would be that which is In force at the time
of performance In the instant case, it was the new Civil Code.

It is true that the proper law applicable is that which is in force at the
time of the vesting of the rights of the parties. But the defendants committed
a grave error in asserting that the vesting of the rights of the parties was at
the time of performance. The Supreme Court made it explicit that the vesting
was at the time of perfection, not performano.. It said:

-7%e date of ouaturity of an obl~catiou o R the Vafovro-ent theroof. not H& eisatence.
In a contractual obigatlow. like the one under consideration, the right of the obne wram
upou te VerI.ion of the contract. 7he term £xed d6t.rvmlnm. rot the 9votimg of the
rM&M of the creditor. but merebr. the tin% at which he ua' exact Vfvm~wiPwa of te deb-
Oo&' oh*ieatiin.

With respect to the argument of the defendant that the ninety-day period
for redemption suspended the vesting of rights, the Supreme Court answered:

-7%* 00-"y Period of the ruke did not potpoue the vostla of the vartga's right.
0. the coetray. tt Lmvpbod that the richts of the latter bad v td ah----d, for mM prowt-
e of the rum dfrocta tbe rendtion of JudSat n favwor of the mortgages - which Would
be 1admi If h riebts had a" accrued as yet - afthougha foracwre &hall not take
plume aio the morteagor falls to satisfy the Ju~cmemt within said poriood.-

Civil Law-The widow may impugn a transfer made by her de-
ceased husband during his lifetime, :f such transfer is fictitious, simu-
lated or inexistent.

JOHANNA BORROMEO v. DR. VENUSTIANO BORROMEO, ET AL
G.R. No. L-7648, Feb. 27, 1956

VASQUEZ v. PORTA
G.R. No. L-6767, Feb. 28, 1966

These two cases, decided one day apart, involved the same question of law:
the authority of the widow to impugn a transfer made by her husband during

ffectlvo August 30. 134O.
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his lifetime, which was without consideration or where the consideration was
illegal.

In the Bo-rromeo case, the deceased husband sold the property for P3,000,
but the consideration was never paid. In the Vasquez case, the deceased hus-
band made a simulated mortgage of the property to avoid the judgment for
support in favor of the wife. And as a result of the connivance between the de-
ceased husband and the mortgagee, a foreclosure sale was effected; this was
not however confirmed.

In the first case, the defense was that the wife's right to contest the simu-
lated sale by the husband arose only after the liquidation of the conjugal part-
nership.

The Supreme Court ruled that this rule applies only in cases where the
sales are made under onerous title in violation of the Civil Code or in fraud of
the wife, and not to sales where there is absolutely no consideration. Since the
sale was fictitious, without any consideration, it should be regarded as non-
existent, not merely annullable.1

In the Vasquez case, the ruling of the Court was of the same tenor. It
said that since the mortgage and the sale in favor of the appellant were ficti-
tious, simulated and without consideration, they were not merely voidable but
totally void ab initio, and Inexistent in law. Consequently, the land remained
the property of the deceased. Wherefore under Rule 88, Section 2, and Rule 75,
Section 2, the plaintiff, as administratrix of the estate of the husband and as
liquidator of the conjugal partnership, had a right to sue for the recovery of
the lands which were fraudulently transferred.

Another important issue was raised in the case of Vasquez v. Porta, namely,
the applicability of the principle of in pari delieto lion orifur actio in the case
of an action by a widow to annul the fraudulent conveyance made by the de-
ceased husbandL The Supreme Court was explicit in denying the applicability
of said maxim in this case, first, because the widow sued not only as adminis-
tratrix of the deceased, but also in her own behalf, and secondly, because the
maxim applies only in cases of contracts with illegal consideration, and not to
simulated or fictitious and inexistenet contracts, as when there is no consider&-
tion

Beiijamin C. Santos

Civil Law-Acquittal in a crinzinal action not a bar to a civil ac-
tion; contract of trust, estoppel.

PHILIPPINE NATIONAL BANK v. CATIPON
G.R. No. L-6662, Jan. 31, 1956

Under Article 100 of the Revised Penal Code, a person criminally liable
for a felony is also civilly liable. It is a well-settled rule of statutory construc-
tion that criminal and penal laws are to be strictly construed against the state
and liberally in favor of the accused,l so that an accused may be convicted
only after proof beyond reasonable doubt as differentiated from civil actions
in which only a preponderance of evidence is required. Thus, in the past, the

I ClUng Pas-al T. Pa"erua. 73 PIL W41 (1942).
1 UnItod 5tset v. Ab.A Santos. 36 PhIL 243 (1917); FTuntm v. Dr. of Prisons. 46 PhU. 22

(1t24).
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question often arose as to whether acquittal in a criminal action is a bar to an
action for civil liability. This was finally resolved by Article 29 of the new Civil
Code which provides:

*'When the acced in a criminal prosecution is acuItted on the ground that his guilt
has not been proved beyond reasonable doubt. a civil action for damages for the same act
or omission may be Instituted. Such action requires only a preponderance of evidenc.
Upon motion of the defendant. the court may require the plaintiff to file a bond to answer

for damages In cape the ,o 9pklat should be found to be mallcious. If In a criminal case

the judgment of acquittal Is based upon reasonable doubt, the court shall so declare. In
tbe aboence of any declaration to that effect. it may be inferred from the text of the deci-
sion whether or not the acquittal is due to that tround."

In the instant case, the Court had the occasion to apply this provision. The
defendant Catipon was a customer of J. V. Ramirez & Co., Inc., which was an
indentor and importer. Because defendant desired to get the onions pur-
chased by him from the said company, he affixed his signature to a trust receipt
presented to him by J. V. Ramirez' son who told him that the only way to get
the onions which he bought was to sign the trust receipt, making Ramirez and
the defendant trustees of the merchandise belonging to the plaintiff bank. The
plaintiff's claim filed in the insolvency proceedings of J. V. Ramirez & Co.
was unsatisfied as the latter had no sufficient assets to meet all claims of its
creditors.

At the instance of the Philippine National Bank,: Catipon was charged
with estafa for having misappropriated, misapplied, and converted the mer-
chandise covered by the trust receipt, but after due trial, the defendant was
acquitted of the charge. The plaintiff brought the present action to recover
the value of the goods. The defendant alleged that his acquittal in the estafa
case was a bar to the present civil action, because the Bank did not reserve in
the criminal case its right to separately enforce the defendant's civil liability.

The Supreme Court affirmed the decision of the lower court against the de-
fendant, because the acquittal in the estafa ease in the lower court was predi-
cated on the conclusion that the "guilt of the defendant Catipon has not been
eatisfaetorily established," an expressly recited in the decision. Said acquittal,
being equivalent to one on reasonable doubt, did not preclude a suit to enforce
the civil liability for the same act or omission under Article 29 of the Civil Code,
and did not finally determine nor expressly declare that the fact from which
the civil action might arise had not existed.' The declaration in the decision of
acquittal to the effect that "if any responsibility was incurred by the accused-
that is civil in nature and not criminal," amounted to a reservation of the civil
action in favor of the offended party, for the court in its decision had no reason
to dwell on a civil liability that It intended to extinguish.

The Court further ruled that the appellant having executed the trust re*-
ceipt, he was liable ex-oontroctu for breach thereof. By merely signing the
trust receipt he assumed the obligations thereunder and the Bank having acted
on that assumption, and not having been warned nor having reason to believe
that the latter did not intend to be bound by Its terms or that there were special
arrangements between Ranirez and him, the defendant could not deny that
liability under the principle of estoppeL4

" Hereinafter ref d to as the Dank.
" Kale 107. 1 l(d) of the Rule of Court provid-: -rtlnction of the penal action does not

carr7 with it extinction of the civiL unlm the extinction prods from a declaration In a &nal
judgment that the fact fro which the eivil might arls did not exist. In the other cases. the
prso entitled to the civil action may Institute it In the Jurirdiction and in the maner provided
by jaw against the person who may be |lble for restitution of the thing ad reparaton or In-
derunity for the daages suffered.

SThrough estoppel an admissi or rep reentstioa is rendered oomumsive upon the person
making It. and cannot be daned or disproved as against the person rolying thereon. (Art. 1431.
Civil Code).
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Civil Law-Revocation of wills; its allowance and disaUowance;
what constitute undue influence.

BARRETO v. REYES
G.R. No. L-5830, Jan. 31, 1956

The making of a will being a personal act,1 the will shall be disallowed
if it was procured by undue and improper pressure and influence, on the part
of the beneficiary or of some other person.2 In the instant case, the Court de-
fined tindue influence.

On March 30, 1948, Lucia Milagros Barreto filed a petition for the probate
of a will supposed to have been executed on March 14, 1946 by Maria Gerardo
vda. de Barreto who died March 5, 1948. Said will instituted the petitioner as
the sole heir to her property. The appellant Reyes opposed the probate of the
same, on the ground that the testatrix had two daughters, Milagros and the de-
ceased Salud (wife of Reyes). On April 7, 1948, Reyes filed a petition for the
probate of a will dated April 22, 1944, executed by the same testatrix. This
will alleged that she had two daughters, one was Salud, married to Reyes with
whom she had 3 children.

It was duly proved that Salud was not the legitimate daughter of the de-
ceased but of Lim Boco and Dim Tansi; that she was 'adopted' (but not legally
adopted In the strict sense of the word) when only three days old; that Mila-
gros, the only legitimate daughter was born fifteen years later; that the family
treated Salud as a daughter; that the will of 1944 was executed while Salud
was still alive and to avoid hurting her feelings, the testatrix did not reveal
the truth in the will; and the subsequent will was executed when Salud was
already dead.

Although probate proceedings should be limited to the question as to wheth-
er a will was executed in accordance with the formalities required by law and
whether the testator was in a condition to make such will,$ the court said "this
is correct only as a general proposition, but not where, as in the present case,
two successive inconsistent wills were presented for probate and the Issue of
filiation was raised squarely to determine whether the testatrix intended really
to revoke the first will. When the issue involved is revocation, it is the func-
tion of the court to examine the words of the will."

Assuming that Reyes had established that Milagros told the testatrix to
change her will because of the conduct of Reyes in squandering the estate left
by Salud and in trampling upon the rights of Milagros while the testatrix was
still alive, the Court said that such Importunities were not sufficient to constitute
undue influence so as to invalidate the will of 1946.

The Court upheld said will to be a valid revocation of the previous one;
and then quoted from American Jurisprudence:'

-It is not enough to establish undue Influence that the testator has been p-muaded to
make his will; It must be shown that he made hin wiLi under coarcion. compusion, or rv-

straint. so that In fact the instrument does not reprment his ow-n wishes.. Moderate and
reaaonable solicltation and "ntreaty addrenred to the testator do not constitute undue In-

S 84w Art. 754. Civil Code; IS WAXSMA 430 (3rd ed.).
* Art. R39, id.
* Amnong the evidene Prvsented were the testimony of the attrnding physlcian when Mikalr o

who w-aa youngr than Salud. varn born to the effect that the birth wa Primepara; the birth Corti-
fteato nf Salud. the testimony of the neighbors, the nurae. the Parish priest and the Lawrer of the
tretAt riz.

* Ic re EAtat of Johnson. 59 Phil. 15G (1918).
4 57 Am. JViL. WrLL £ 361.
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fhlume eve tboush thmy induce the testator to mak the kind of will requeted, if be
yields inteligently sad ro a convictom of duty. Zewn earnewt entreaty and Peree-
slo m ay be mplay7d uvou the testator without affectins the validity of the will so ba
as they are not Irr*918tkbL_

Speaking for the Court, Chief Justice Paras said: "The alleged importuni-
ties merely constituted fair arguments, persuasion, appeal to emotions, and en-
treaties which, without fraud or deceit or actual coercion, compulsion or re-
straint, do not constitute undue influence sufficient to invalidate a wilL"

Civil Law-There is no prescription of action in the probate of
a will.

ERNESTO B. GUEVARA v. ROSARIO GUEVARA
G.R. No. L-5405, Jan. 31, 1956

The provisions on prescription of actions are contained in Articles 1189-
1155 of the new Civil Code. The present case clarified doubts raised in previous
casesl and definitely set down a ruling that these provisions on prescription of
actions are applicable only to civil actions but not to special proceedings, par-
ticularly to a probate of a will.

It is provided in the Rules of Court 2 that "any executor, devisee, or legatee
named in a will, or any other person interested in the estate, may, at any time
after the death of the testator, petition the court having jurisdiction to have
the will allowed, whether the same be in his possession or not, or is lost or
destroyed." The phrase "at any time after the death of the testator" is clear
enough to warrant the inference that the law allows an indefinite period, after
the testator's death for the presentation of the corresponding petition for the
probate of a will.$

On Aug. 26, 1931, Vlctorino 1. Guevara executed a will, distributing his
assorted movables to his children, stepchildren and second wife and disposing
of his 259-ha. land, thus: 100 hectares reserved for disposal during his lifetime;
108 has. to his legitimate son Ernesto; and 21 has. to his recognized natural
("mi hija natural reconocida") daughter Rosario. On July 12, 1933, the testa-
tor executed a deed of sale in favor of his &on, Ernesto conveying to the latter
the southern half of the lot, and expressly recognized him as the owner of the
other half; so that a certlamte of title for the whole tract of land was issued
in the name of Ernesto, exclusively. The testator died on Sept. 27, 1938, but
his will was not filed for probate. Four years later, Rosario, claiming to be a
recognized natural child and on the aasuzption that her father dld intestate
brought suit to recover her legitime. That action reached the Supreme Court
which rendered a decision in 1943, ordering the will to be presented for probate.
Rosario acted accordingly by filing a special proceeding for probate of the will
on Oct. 5, 1945.

Ernesto filed a motion to dismiss on the ground that whatever right to pro-
bate the parties might have had already prescribed.

The Court held that the will must be admitted for probate and said that
the application of the statute of limitations to the probate of a will would be
destructive of the right of testamentary disposition and violative of the owner's
right to control his property within legal limits; that if prescription would be

SWutay . santay. so O.G. Us' (iN4).
A 3i 7, I I1.

*Aquino. Samoas C.. PR4vi.w of 195d IDeciviova ini Ciri Law. 30 Pnrt- 1.4. 22O 19").

[Vor 31556
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applied, the will would be left at the mercy and whim of custodians and heirs
interested in their suppression. Justice Concepcion, speaking for the Court,
said: "It is not without purpose that the Rules of Court 77 prescribes that 'any
person interested in the estate may, at any time after death of the testator, peti-
tion the Court having jurisdiction to have the will allowed'. Taken from the
Code of Procedure of California, this provision has been interpreted as mean-
ing that the statute of limitations has no application to probate of wills."

Having high persuasive value, 4 some American decisions were quoted, thus:

*One of the most fundamental conceptions of probate law, Is that It Is the duty of the
court to effectuate. in so far as may be compatible with the public Interest, the devolutionary
wiahes of a deceased person.-

Civil Law--Court's power to fix the duratioit of the period of an
obligation.

TIGLAO, ET AL. v. THE MANILA RAILROAD CO.
G.R. No. L-7900, Jan. 12, 1956

Under Article 1197 of the new Civil Code, there are two instances wherein
courts have the power to fix the duration of the period of an obligation, name-
ly: (1) when the obligation does not fix a period but the nature of the obliga-
tion and the circumstances warrant the inference that a period must have been
intended by the parties; and (2) when the duration of the period depends upon
the will of the debtor. An obligation, the duration of the period of which Is
made to depend upon the will of the debtor is different from an obligation whose
condition is dependent upon the will of the debtor. The latter is void; but if
what is left to the will of the debtor is not the existence or validity of the obliga-
tion but merely the duration of the term for its fulfillment, the obligation in
valid and the courts may fix the period.' In the exercise of the power to fix
the period of the obligation, the courts shall determine such period as may
under the circumstances have been probably contemplated by the parties and
once fixed, the period cannot be changed by themt unless the parties change the
period by means of novation.3

In order that the courts may exercise this power, it is not always necessary
to expressly make the period dependent upon the will of the debtor.4 Thus,
when the debtor binds himself to pay when his eanms permit him to do so, the
obligation shall be deemed to be one with a period, subject to the provisions of
Article 1197.'

In this case, the plaintiffs, 35 employees of the defendant, brought this ac-
tion to recover the sum of P7,275 representing the aggregate balance of salary

' Cu v. Republic, G.R- No. L-3018. Jubr It. 1961.
rI LLA. Axmsaoto. Oau4CAIO'NA AN(D C0XTILACTS 164 (1940).

9 Art 1117. 3rd par.. Civil Code.
5" Art. 12,1. "L

I Zn the following c&am the Court fixed the duration of th. period of the obligation: when the
contract.fixed no period for ful!AllUmet of condition. Barrwto v. City of Manila. 7 PhIL 416 (1907);
when the date for deliverory of thing to not fixed. Smith. B.rU A Co. v. Matti. 44 PhiL 374 (112);
when ob lSMUon aUpulats pa)mnnt in instaltments but without a fixed term. Lervy Hfrmanos v.
Pater-o. 18 PhiL 383 (1911). when the contract of kisea fixed no term. Yu Chin Plao v. Lim
Tuavo, 33 Phil 92 (1915).

8 Art. 1180. Civil Code.
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differentials still due them under a memorandum of agreenents concluded be-
twern them and the defendant. The defendant refused to pay said amount on
the ground that pursuant to its agreement payment of the salary differentials
after exhaustion of the P400,000 was subject to the condition that "funds for
the purpose are available." and that no funds were available at that time be-
cause the defendant was losing in its business. The Court did not give merit
to this contention of the defendant, as the memorandum of agreement did not
stipulate that the salary differentials were to be paid only from surplus profits.

-... in & Solasoo w the avaiaiblity of funds for a rartkular purpo toa matt"
thea dome nt seerterb depend up" the Csah position of the , pany but rather upon
the i t of Ift boar of direcorus in the choke of proJoets. asmm or exaditurve
that dbeaM be tweia peferem or prioiri . or in the choice betwee abernatihe. So if
defuedat ws abl tetoise or appropriate tun&e to moeat e0hr W t-eg a notwaith.tanding
the fact that is ware hfeing we think it rom have dose kkewls. with respert to Its debt
to the phinwtJi. an obaesuos wbis I. ing of preferentlai attention Ie am it is
om0d to the pe.'

The Court said that viewed in this light, the ability to pay salary diffcren-
tials really depended upon the judgment of the board of directors. Said obliga-
tion might be considered as one with a term whose duration had been left to the
will of the debtor, and therefore, pursuant to Article 1197 of the new Civil Code,
the duration of the term would be fixed by the court.

Civil Law--Curecy in which payment is to be made; applica-
tion of the Ba tt yme scale of valaw.

GREGORIO ARANIETA, INC. v. TUAZON DE PATERNO AND VIDAL
G.IL No. L-7377. Jan. 31, 1966

The payment of debts in mosey shall be made in the currency which is the
legal tender In the Philippines' In case an extraordinary inflation or defla-
tin of the currency stipulated should supervene, the value of the currency at the
time of the estabilshmnt of the obligation shall be the basis of payment. unless
thee Is a stipulation to the contrary.$ It i well-asttld that obligations con-
traced during the war &ad due and payable before liberation may be paid after
liberation on the basis of the Ballatyne scale.s

The present case was a three-cornered contest among the purchaser, the
seller and the mortgagee of certain portions of residential land owned by the
defendant Paz Tuason de Paterno. In 1940, 1941, and 194, abe obtained from
Jo@e Vida loans secured by a mortgage cn the several lot in question The pay-
ment on the first loan was fixed at two yeams, and on the second and last, at
four years. In 190, the owner decided to sell the entire property for P400,000
and entered into negotiations with the plaintiff, which resulted into the execu-
tion of the contract "Pronsesa de Compra y Venta," whereby It was stipulated
that aubject to the preferred right of the lessees and the mortgage. Paz Tua-

0 %* bess of the p aiatIMa thn Is the seant h etalso the f witnet stpuktl h.:
-I. Tht , MasaW& Ra&Ired Ossopa hef rattersm t appreni of the stsadardiad "A'a4r
pV30Y for bW the EtadartimtJou Couin eecte so of Jab 1. 4i, to be carried Is an
su-4mt oet of the Ceap&". pwnt to be made Is soe awe wth Item 2: &*d imm*

W= p. o mid narim .0 'Msm " the a.wLnk tnd. t "4..S-arm* a -
W fe pumrpos: 2. That we hersh trthmr asxe that :x th e zuW. of the must

of kNoe. the mpbpuom abl bore asctpd bw the wtandez phu wian rwo see their prmet
OekvimprMPs t&at &=7 woe dI~rwU&I trmm data of ezhamtion Win be pad when tuad for
the pevem are avallkkis.-

I Art. 1249. MU Code.
" Art ls4, 6&
* Ds Cm v. Del StRoia. GJL No. L-486C July 24. 1941: Arev lo v. Darret. G.R. No.

L-351, Jut' 31. I9si: Wlou v. bw0kwwt. 49 0.0. 1401 (19&2).
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zon would sell to Araneta and the latter would buy the estate for P400,000, 90%
of which would be paid at the time of the execution of the contract.

On Oct. 20, 1943, the day before the execution of the contract, Tuazon of-
fered Vidal a check amounting to P143,150 executed by Araneta in Vidal's
favor, in full settlement of Tuazon's mortgage obligation, but Vidal refused to
receive the same, contending that by their agreement, the mortgage debt was
not to be paid either partially or totally before the end of four years from Ap-
ril, 1943.

In a previous case between the same parties,4 the Supreme Court held that
the plaintiff should bear the loss resulting from the non-collection of the checks.
The que.-I n in this case was whether the aforementioned sum loaned during
the JapalNese occupation should be paid in Philippine currency, peso for peso
or in its equivalent under the Ballantyne scale.

In ruling that the Ballantyne scale should be applied, the Court said that in-
asmuch as the sum was part of the P190,000 (90% of the entire price) advanced
by the plaintiff to Tuazon on Oct. 19, 1943, as stipulated in the contract of prom-
ise to sell and said obligation became "due and payable during the occupation,
the amount therein given should now be paid, pursuant to a long line of deci-
sions of this Court, in its equivalent in Philippine currency as fixed in this
Ballantyne scale. The argument of Tuazon to the effect that the credit of Vidal
matured after liberation and as a consequence, should be fully satisfied in Philip-
pine currency might have been good only against herself, as Vidal's debtor;5

it may not be availed against plaintiff who has no juridical relation with Vldal,
as it was specifically stated in the contract between the plaintiff and the de-
fendant that the latter would settle her debts to Vidal."

Civil Law-A threat to enforce a just or legal claim through
competent authority doea not vitiate consent.

SISON VDA. DE ASPERER v. DUNGAN, ET AL.
G.R. No. L-8016, Jan. 27, 1956

One of the essential requisites of a contract is the consent of the contract-
ing parties.' Consent must be freely given; 2 a contract where consent is given
through mistake, violence, intimidation, undue influence, or fraud is voidable.2

There is intimidation when one of the contracting parties is compelled by 0
reasonable and well-grounded fear of an imminent and grave evil upon him per-
son or property, or upon the person or property, of his spouse, descendants, or
ascendants, to give his consent. 4 Intimidation is the equivalent of threats under
Article 282 of the Revised Penal Code;5 and the degree of the same depends
upon the age, sex and condition of the person intimidated.6  However, under
the last paragraph of Article 1335 of the Civil Code a threat to enforce one's

' Araneta v. Tuazon. 49 O.G. 45 (1952).
SIhe Court further noted: "This is not altogether lsaly acuralte. even a rrrards Paz Tua-

zon. for our decision of Aug. 22. 1952. directs tho applicagioq of tMe Ballartav,, sreal to the nofs
obtained by her during the Japanese occupation. Consequently. If her cont"ntion were sustained.
she would coll-ct from plalnUff0 peso for peso. but would psa' her debt to Vidal with benedt. part-
ly. of the illantyne scaie.-

Art- 1315. Civil Code.
' Comment on the case of Osorio de Fernandez v. Howard. .]R. No. L-4436. January t2. 1s"5.

30 Psin. L.J. 535 (1955).
0 Art- 1330. Civil Code.
* Art. 133,5. second par.. id.
' PADILLA. AMwan io. OIUCATIONS AND COM[.ACrI 575 (1950).
* Art 13,5. third par., Civil Code.
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claim through competent authority, if the claim is just or legal, does not vitiate
consent. This legal provision was applied in the instant case.

On April 30. 1935, the plaintiff sold to Ambrosio Garcia and Mariano Ri-
vera II a parcel of land, with a right of redemption within 10 years. The
transaction was closed through the intervention of Tornas Dungan, who con-
tinued tilling the land. On Dec. 4, 1944, Rivera and Guillerma Dungan (wife
of Ambroslo Garcia) reconveyed to the plaintiff said lot for t2,100, represent-
ing the purchase price. Since 1947, however, Dungan who had been tilling the
land refused to deliver to the plaintiff the latter's share in the produce. Hence,
this action for forcible entry.

Among other things, the defendant contended that the redemption was null
and void, because it was made through force and intimidation on account of
the presence of a policeman and a Japanese soldier when the execution of the
deed of redemption was made on Dec. 4, 1944. The Court held that the pres-
ence of the policeman and Japanese soldier did not taint the redemption with
"duress that may nullify it, for plaintiff was then entitled, as a matter of legal
right, to redeem the lot in question, and accordingly, to seek the assistance of
the duly constituted authorities in the enforcement of such rights."? At their
time of redemption, Japanese war notes had some value, apart from being
legal tender,. and as such, sufficient to discharge obligations to effectively assert
plaintiffs right of redemption.

Civil Law-Breach of a promise to sell is not covered by Art.
1592 of the Civil Code.

AYALA Y COMPANTA v. ARCACHE
G.R. No. L-6423, Jan. 31, 1956

The power to rescind obligations is implied in reciprocal ones, in case one
of the obligors should not comply with what is incumbent upon him.' How-
ever, the power to rescind is not absolute,2 and the general rule is that rescis-
sion will not be permitted for a slight or casual breach of a contract.3 Thus,
under Article 1592 of the Civil Code, it in provided that, in the sale of immova-
ble property, even though it may have been stipulated that upon failure to pay
the price at the time agreed upon, the rescission of the contract shall of right
take place, the vendee may pay, even after the expiration of the period as long
as no demand for rescision of the contract has been made upon him either
judicially or by a notarial act. The present ease reiterated the rule that the
above provision refers only to slight or cazual violations cf contractual obliga-
tions and not to substantial breach of contract; and that the same legal provi-
sion goverm contract of purchase and sale, but has no application to a prom-
ise to sell. This rule has been applied in Caridad Estatea Invc. v. Saxtro4 , Albea
,'. Inquimb*o.ys and the recently decided case of Jo-on" v. Capitol Subdivision,
lit.. and Court of AppeaU4.

I Darxmils v. Loves. 2 PbML 40 (104): ftsb.~ro, v. rknaer. "4 PhCl &88 (19?). Soo a
BENUA411 (Ath Od. MOT.).

* C. .GmvsJ do "rm amr v. Aracta. Inc- G.R.. No. L-44;0. Jan. II. 19iS. s comumented
o In o PHU. L. 52 (1N).

& Arm. 13). lat par. Cvil Cod.
t "4 ?u. L-J. $40 (Is").
S mg. £o &O. v. HawSaLa-PhL,-1prie Co.. 47 rhIL I21 (I9U).
7 11 hIL. 114 (1540).

* 41 O.G. 121 (1944).
* G.r. No. L-44T. Feb. M 196.
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On July 1, 1948, the plaintiff and the defendant executed a deed whereby,
plaintiff agreed to sell to defendant and the latter to purchase from the former
four lots for P447,972 payable as follows: P100,0000 on or before Aug. 9, 1948,
a promissory note was executed simultaneously with the deed; the balance to
be paid in annual installment of P100,000 each, payable on Aug. 9 of the subse-
quent years, except the last installment, which should be P47,972. It was fur-
ther stipulated, among other things that upon payment of the first installment,
title to the property would be transferred to the defendant who would secure
payment of the balance with a first mortgage on said lots and improvements
thereon; that the defendant could take Immediate possession of the lots, but,
until title thereto was transferred to him, as stated, his possession should be
that of a tenant, with option to purchase.

When on Aug. 9, 1948, the defendant failed to pay the promissory note
for P100,000, the date was extended to Oct. 8, 1948 and then to Jan. 31, 1949
and finally to April 4, 1949. The deed was properly amended.

On Aug. 9, 1949, when the first annual installment became due, the de-
fendant did not pay. An amendment was made extending its payment to Feb.
9, 1950. Soon after the defendant's failure to pay at that time, this action was
brought to rescind the contract and to recover damages.

In finding the defendant's contention that the plaintiff also incurred in de-
lay by his failure to execute the deed of conveyance after full payment of pro-
missory note to be without merit, the Court considered the evidence presented
to the effect that the defendant himself asked for its postponement due to
several suits filed by his creditors and that the defendant did not have the
money required to meet his obligations to the plaintiff. "... it clearly appears
that the plaintiff was well-meaning, considerate and accommodating in dealing
with the defendant," said the Court, referring to a series of extension of time
of payment of the obligation.

The defendant maintained that under Article 1592 of the Civil Code, res-
cission should not have been ordered without giving him opportunity to pay first
the first annual installment of P100,000 which he claimed he was ready, will-
ing and able to pay and which he offered in open court. Against this the Court
ruled:

"The cases citod in ,upport thereof refer to allht or casual violations of contrac-tual
oblizations. wherea the breach In t.he present case in substantl.... Lastly, said lmal pro-
vision roverns coutracts of purchs" and sae but haa no "pplis ton to a promise to *ell
such as the one Invol-ed in the contract between the parties hbrean.-

Civil Law-Time to exerci8e right of legca redemption; redemp-
tion under Corn. Act No. 141.

MANAOIS, ET AL. v. ZAMORA, ET AL.
G.R. No. L-6251, Jan. 31, 1956

BARADI AND BONITA v. IGNACIO
G.R. No. L-8324, Jan. 19, 1956

There are two kinds of redemption, namely, conventional and legal.1 Legal
redemption is the right to be subrogated, upon the same terms and conditions
stipulated in the contract, in the place of one who acquires a thing by purchase
or dation in payment, or by any other transaction whereby ownership is trans-

' Art. 1600. Civil Code.
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mitted by onerous title.2 The law specifically enumerates the persons who may
exercise the right to redeem;3 a co-owner of a thing may exercise the right of
redemption in case the shares of all the other co-owners or any of them, are
sold to a third person.4 Article 1623 of the Civil Code provides: "The right
of legal pre-emption or redemption shall not be exercised except within thirty
days from the notice in writing by the prospective vendor, or by the vendor
as the case may be." This repealed the old provision providing that the "right
of legal redemption can be exercised only within nine days, counted from the
inscription in the Registry, and in the absence thereof from the time the re-
demptioner shall have had knowledge of the sale."6

The case of Manaois v. Zamora,4 clarified the said provision of the old Civil
Code. The four plaintiffs and one of the defendants are brothers and sisters
and were formerly owners pro-indiviso and in common of a parcel of land, left
by their father. On Jan. 10, 1943, said property was partitioned among the
heirs. On April 2, 1943, one of the heirs, Florencio Manaois, conveyed his one-
fourth share of the lot to the defendant Zamora in consideration of Ps00. On
same date, Zamora took possession thereof in the presence and with the acqui-
esence of the plaintiffs.

On May 3, 1943, Zamora, accompanied by one of the plaintiffs, got from
the register of deeds the certificate of title of the property bought by him.
Once in possession of the duplicate certificate of title, the defendant presented
the deed of conveyance of the property in order to be recorded in the Registry
of Property, however, he was advised that said deed could not be recorded unless
a copy of the deed of partition among the heirs was presented. Due to diffi-
culties encountered in securing the deed of partition, the defendant did not in-
sist in registering the deed of conveyance. On July 22, 1946, the Register of
Deeds upon being advised by the defendant why he could not secure the deed
of partition, accepted the deed and entered the same in the entry book of his
office. On the same date this action was brought for legal redemption, under
Articles 1523 and 1524 of the old Civil Code. The evidence clearly showed that
the plaintiffs had knowledge of the sale in question since its execution on April
2, 1943. The question to be decided was whether the nine-day period should
start from July 22, 1946 (date of registration) or from April 2, 1943 (when
petitioner had actual knowledge).

The Court held that the date when the petitioners had actual knowledge
should be the starting point, because the date of registration was intended to
be applied only to cases where the date of actual knowledge was unknown, the
idea being that knowledge of the sale might be presumed from its mere regis-
tration and not to cases where the date of prior knowledge was known, other-
wise, a legal presumption would be given more importance than a real fact-7

Chief Justice Paras, speaking for the Court, said:

"it I deasrable that the purchaar of resi property should not be k-ft rueaIng or In
suspense as to the statue of their tJtl, so as to aow or enable them to docide without de-
lay on what to do with said property. It Is tru, that the matter of reffistarnst a sale Is
within the power of the purchasi who sbould be blansed for any delayed ri wtraUon. lut

• Art. 119. id.
Art. 1601. 1620. 1621. 12. id.

' Art. 1610. first par., id. So Saturlnno v. PauUbo. G.. No. L-79". May 19. 1966. 30 PinrL.L.J. 65(1965).
* Art. 115,14 of the old Civil Code.
0 G.R. No. 1,4231. Januar" 1. 1964L
I The Court quoted Macrae&. thus: **El Cod lzo....no qul~er stableeer par& todo. un.forne

de nuoevo dias a contar desde *lo pars tods Soo csmos do ttmukl sujetos a I erlpeion. an plaso &I
retrt-to. 8ino solo pars el aso de no poder •.-iwditar"e so r*traret. tuvoo n o conoclrniento an-
terior de i de iurv. baada ean Ia pub 4cdad del RFACtro. i el r-trayents oonocia Ia venta. el
plaso ha de amtarse desed ae eonocimumiato....- 10 MAWR*" 340 (4th ad.).
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there may be Instancm whet. early reglstration. as In the case at bar. cannot be effecttd
due to the lergitimat. causes beyond the oontrol of the purvhaar. Upon the other hand. a
rcdemptioncr who has actual knowledge L afforded the &ame. If not more opportunity to
exercie his right, as a redenptloctr charged with knowledge of the sale merely in virtue
of a rslatrat.lon."

Under the new Civil Code, it is doubtful if a similar question as in this case
will arise, because the prospective vendor or the vendor is required to serve no-
tice in writing to possible redemptioners who may exercise the right only with-
in 30 days from said notice. The deed of sale shall not be recorded in the Regis-
try of Property, unless accompanied by an affidavit of the vendor that he has
given written notice thereof to all possible redemptioners.A

The case of Haradi and Bonita v. Ignacio,. clarified the phrase "from
the date of conveyance" under Section 119 of Com. Act No. 141.10 On Oct- 15.
1929, the defendant Ignacio acquired the land in question by virtue of a home-
stead patent and for which original certificate of title was issued by the Regis-
ter of Deeds of Nueva Ecija on Nov. 9, 1929. The land was mortgaged to the
Philippine National Bankl" to guarantee payment of P160. For failure of the
defendant to pay the debt, the Bank foreclosed the mortgage and the land was
sold to it on May 30, 1941 as the higest bidder. The conveyance by the de-
fendant to the Bank was made nearly ten years after the issuance of the patent,
and therefore the transaction was valid and binding.12 On Sept. 8, 1943, the
Bank executed an affidavit of consolidation of ownership, by virtue of which
the original title was cancelled and in lieu thereof a transfer certificate of title
was issued in its favor. On Sept. 1, 1947, the Bank sold the land to the plain-
tiffs, and a transfer certificate of title was issued in their favor. Sometime in
May, 1950, the defendant asked the plaintiffs to allow him to redeem the prop-
erty pursuant to Section 119 of Com. Act No. 141 which provides:

*'Every coneyance of land acquired under frve patent or humctcad pruvitiuns. "hen
proper. shall be subjret to repurchase by the applicant, his "ldow. or kICal heirs. ilthin a
perod of fl c ye s from the date of conveyance."

The question was: From what date shall the period of five years within
which redemption should be made be counted? Is it from the date of convey-
ance to the bank or from the date of conveyance by the bank to the plaintiff?
The Cobrt answered thus:

'"the answer is not dlffcult to perceive. Tle law provide that thr 5-irear period of
redemption shall be- cunt'd from the date of nv'ynnce and this und,,u tr-.ily r rfrs to
the act of consoldation of Ile ownership made b7 the PNIl on Sept. P. 1943 on which date.
the Re4gistrr of Deeds Issued In Its favor Transfer Certificate of TileV No. 10S46. Hincee
Manuel Ignaclo attemrpted to repurchase the land only In May. 1950. or after nearly wven
years. It is evident that he ha.. already forfeited his right to rrdcrn under the law."

Civil Law--Sblcaae distinguished from a.ssignmcnt of leaze.

M IANLAPAT v. SALAZAR
G.R. No. L-8221, Jan. 31, 1956

The contract of lease may either be (1) of things, or (2) of work and ser-
vice.1 Lease of things is defined in the Civil Code, thus: "In the lease of things,
one of the parties binds himself to give to another the enjoyment or use of a

S Art. 16 3, Civil Code.
" G.. No. L-324. January 10, 1966.
10 Public Land Law.
I I Hervafter referred to A.s the Bank.
22 Com. Act No. 141. 118.
I Art. 1642. Civil Code.
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thing for a price certain, and for a period which may be definite or indefinite".2

The lessee cannot assign the lease without the consent of the lessor, unless there
Is a stipulation to the contrary,3 but he may sublet the thing leased, when in
the contract of lease of things there is no express prohibition.4

The assignment or cession of a lease would amount to a novation by the
substitution of the obligor. Where this takes place the consent of the obligee
who is the lessor is essentiaL5 Without the proper consent, the assignment would
be void.6

In this case, the fishpond in question formerly belonged to three co-owners
who had taken turns in leasing it to the same person, Enriquez. The last lease
was signed in 1931 and was to last until June 1, 1967. After the death of Enri-
quez, his widow, subleased the same to a certain Dr. Cruz and thereafter to the
present defendant, the sublease to the latter to commence from May 31, 1947
and to last until May 31, 1967. The plaintiff, the sole heir of the deceased co-
owners of the fishpond brought this action, in 1952, to recover the possession
of the fishpond on the ground that the sublease as well as the leases executed
by the plaintiff's predecessor-in-interest was null and void, because the sub-
lease to the defendant was not really a sublease but an assignment of lease,
which was void for want of the lessor's consent.

The Court held that the contract sought to be invalidated was not an as-
signment of lease but a sublease. It should be noted that the period of the
sublease to the defendant was one day shorter than the original lease. The dif-
ference was shown, by quoting Manresa: 7

... In the case of osmlon. the Iss transmits absolutet his rights. his pcrsonalltY
dlaappear, there onub reumLs In the Juridica relaton two perons. the leveor and the a-
signe. wbo Ls converted Into a lwe4 In the ea.w of a subhLs. no personalty dLnppcaru;
thcre are tao distinct Juridkal reltions alhougb InUtmatebr coonected and rtiated to each
other."

The same test is applied at common law, where the transfer of a leasehold
by the lessee is deemed an assignment of lease only if he cedes his entire in-
terest in the estate; whereas, if he retains a reversionary interest, however
small, the transfer Is deemed a mere sublease So, if the lessee underlete for
a period less than the entire term or reserves for himself a reversionary in-
terest in the term, the transaction is a subletting.'

Civil Law-Rde on "posewor in good faith" not applicable t.
contract of lease.

LOPEZ, INC. v. PHILIPPINE AND FAR EASTERN TRADING CO.
G.R. No. L-8010, Jan. 31, 1968

A possessor in good faith is one who is not aware that there exists in his
title or mode of acquisition any flaw which invalidates it. The same has been
explained by the Supreme Court, thus: "Bopa fide occupant" is "one who sup-

A Art. 164k id.
9 Art. 1649. 4L
4 Art. 26k*. d.
9 As"3 SANT0S. VwsWM. SATUICK. PROVmDOwa. CAAMS A2ND 7'1= an PWRT Sal (1961).
* E tate of Mota v. Berra. 47 Phil 464 (1*2): Vda- a HiJos d Barreto 7 Cla. v. Albo and

Sevilla. Inc.- 62 PhiL 593 (1031).
' 10 MANCEiA 510 (I0 ad.).
8 92 Am. Jtu 20; 51 C. J. 5. 511.
*51 C. J. 8 5M5.
I Art. 626. Civil Code.
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poses he has a good title and knows of no adverse claim; one who not only
honestly supposes himself to be vested with true title but is ignorant that the
title is contested by any other person claiming a superior right to it.'2 In the
present case the Court reiterated the rule established in previous cases,8 that
the scope and extent of the rule or law on possessor in good faith refers only
to the party who occupies or possesses the property in the belief that he is the
owner thereof; it cannot apply to a lessee because as such he knows that he is
not the owner of the leased premises.

Before the war, the defendant corporation, in the case under comment, had
been occupying, as lessees, two doors of the plaintiff's building situated in Ba-
guio City. During the bombing of the city by the American Air Forces in
1945, the Lopez building was burned and seriously damaged. Desiring to re-
build the building, the defendant tried, but failed to contact the president of the
plaintiff corporation; so that at its own expense the defendant proceeded with
the repair of the building. Notice was given to the plaintiff by a letter. Later,
plaintiff and the defendant entered into an agreement whereby the latter re-
occupied the premises paying a rental of P300 a month.

This action was brought for failure to pay the rental for the months of
February to September of 1947. Although admitting its own delinquency, the
defendant was of the belief that inasmuch as it was entitled to the value of
improvements amounting to P14,583.45, the delinquency and future rentals could
well be charged against it. The lower court sustained the contention that the
defendant, being a possessor in good faith, was entitled to reimbursement until
time of notice to vacate, when possession in good faith ceases.

It was ruled by the Court, through Justice Montemayor, that Article 458
of the old Civil Code4 does not apply to leases:

"...we believe it not only advisable but neceeaary to cUer am4d r ae the miscouoep.
tion about the scope and extent of the rule or law on p<.mor in good faith... Thit rte
or principle contained In the civil law refer. only to a party who occupie-s or po 1" prop-
erty In the belief that he is the owner thereof and said good faith ends only wher he dis-
covers a flaw In his title so as to rs.onably advise or Inform him that after a be may
not be the legal owner of said property. Thbi principle of poasealon In good faith nat-
urally cannot apply to a 1"66 . because an such leases he known tkat he i, mot the owner of
the leased premises. Neither can he deny the ownership or title of Us lser. Knowing
that his occupation of the prrmlns continues only during the life of the lee&" cont.1lt....be
Introduce. Improvement on said propefty upon termination at hin own risk In the son-* that
he cannot rccover their value from the lessor. much Ie retWn the prermise until such re.
Imbu rtement."

The right of the defendant with respect to the improvements introduced
thereto was governed by Article 15735 in relation to Article 4876 of the old Civil
Code, under which the lessee was given the rights of a usufructuary and could
remove the improvements introduced, provided that no injury was done to the
property.

If this case were decided under the new Civil Code, the result would have
been different by virtue of Article 1678, which states:

"If the lease makes. in good faith, useful Improvemrnts which ae suitable to the u"
for which the ks. is Intended. without altering the form or eusbetno of th4 proport

2 30 P -ti. LJ. 199 (1965).
8 The same ruling was pppllUd In the fohowinl case.: Allano v. V1asuera. 7 PULL 27

(1907); Cortes v. Ramoe. 48 PhiL 184 (2l4): tivera v. Trinidad. 48 P2hiL 36 (1M); Fo)dj v.
Velasco. 61 PhIL 6:0 (1M).

'Art. £46. new Civil Code.
ThLs provison was not renacted in the new CIvU Code.

"A lessee shall have. with respect to uwsful and voluntary Improvements. the sane rights
which are granted to usufructu'arim.' (Art. 1,78 of th.e old Civil Code)

0 Art. 679. new Civil Code.
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)eseed. the lessor upon the terminstion of the lease shall pay the bese one-half of the

value of the improvenents at that timeL Should the lessor refuse to reimburse said amount.

th* lessee may remove the improvements. even though the princpalI thing may suffer dam-
ae thereby. He shall not. however. can" any more impairment upon the property leased
than is nftw00417.'

Pffipina A. Arenas

Civil Law-Duration of lease contract; unlawful detainer.

CONSUELO VDA. DE PRIETO v. SANTOS
CONSUELO VDA. DE PRIETO v. GADDI

G.K Nos. L-6639-40, Feb. 29, 1956

Article 1581 of the Spanish Civil Code as perpetuated under Article 1687
of the Civil Code provides that if the period for the lease has not been fixed, it
is understood to be from month to month, if the rent agreed upon is monthly. It
further provides that "even though a monthly rent is paid, and no period for
the lease has been set, the courts may fix a longer term for the lease after the
lessee has occupied the premises for over one year...." This article, which
specially governs lease of urban lands, together with Article 1678 of the Civil
Code in view of Article 2253 of the latter Code,' was applied in the present case
the main operative acts of which had occurred before the effectivity of the
Civil Code.

This case involved two unlawful detainer cases2 appealed to and jointly tried
and decided by the lower court and finally elevated to the Supreme Court. The
defendants had been occupying separately the two urban lots in question since
the enemy occupation under lease contracts which fixed no definite duration,
but with the agreed rentals of so much a month. On June 1, 1950 plaintiff noti-
fied defendants of his desire to terminate the lease contracts on June 30, 1950.
For this purpose defendants were given time until July 31, 1950 within
which to remove their houses The CFI, applying the codal provisions cited
above, found the defendants guilty of unlawful detainer but allowed them
possession of the lands for six months within which to either receive reimburse-
ment of the value of their houses, or remove them therefrom, or yield them to
be demolished as the circumstances warranted. The defendants argued that
under Article, 1687 of the Civil Code the courts may fix a longer term for the
contracts of lease and accordingly they could not have been and were not
guilty of unlawful detainer at the time of the institution of this proceedings.
The Supreme Court, in affirming in toto the decision of the CFI, said:

-We are of the opinion that this prment appeal cannot be sustained, for plaintiffs no-

toes of the termination of the rvopectire co tracts of it.. wa. sive to tie defendants on

June 1. lO. When the Civil Cede of the Phlippine was not- a Yet. efective. Terre be-

Ing no stipulton as to the duration of said contructs and the parties thereto having agred

on a monthly rental. tb lea" - under the provision of Art. 1631 of the spanh Civj

Code. whish was In force on said date - is underutood to be from month to month ant
to have been terminated thrwfore. upon the expiration of each month, without noeity

s Art. 2A.3 providen: -The Civil Cod&e of 18*9 and otbw prvwlo eme shall govmu rights ort-

gloating. under aid aws. from act. do, or nto which took pl e. un4er their regime, ev@e
though thi& Code may reg ,la tehmn in a different manner, or may not rom€ nla them. But If a
right should be declared for the first time in this Code. It sha he effectiv at ovce. even though
the act or evet which gives rise thereto may b ave been dome or y have occuno uMdeQr the
prior iegislation, provided said new right does not preJodice or hsp.Jr any vested or acquired right.
of tho same origin."

2 Consuelo Vda. de Prieto v. Bantoo and Con-aolo Vda. de Pvrito v. Gsd4l G.R. Now. L-44l-40.
Feb. 29. 1964.



RECENT DECISIONS

of special notice. in the absence of an implied renewal (Art. 156", Spanish Civil Code).
which did not take place and could not have taken place, beginning from June 1. 1960
owing to said notice...."

The Supreme Court said further that Article 1687 of the Civil Code merely
gives the court discretion to extend the term of a lease contract without fixed
duration but providing for a definite rate of rentals.3

Civil Law-No actionable misreprcsentation where area of land
is not the pr-incipal consideration.

SIBUG v. MUN. OF IIAGONOY
G.R. No. L-7131, Feb. 29, 1956

The Civil Code provides that a contract in which consent is given through
mistake, violence, intimidation, undue influence, or fraud is voidable.' It fur-
ther provides that misrepresentation made in good faith is not fraudulent but
may constitute error.2 In order that mistake may invalidate consent, it should
refer to the substance of the thing which is the object of the contract, or to those
conditions which have principally moved one or both parties to enter into the
contract. 3 In previous cases decided by the Supreme Court where the parties
did not consider the area of a parcel of land as an essential element of the con-
tract,4 and where the alleged agrieved party had the opportunity to and actually
did examine the object of the contract,5 it was held that there could be no mis-
representation in such a case and the contract was valid.

The case at bar reiterated the aforementioned rulings in connection with
the function of a notice of bid. The defendant municipal corporation leased to
the plaintiff two fishponds which in the contract were described as having re-
spectively areas of 86 and 74 hectares. The lease was annual and good for
five years. In this suit for the reduction of the annual rentals and the reim-
bursement of expenses of repair the plaintiff contends that appellee was guilty
of misrepresentation as to the areas of the fishponds, because they were actual-
ly 40 and 31 hectares in areas, respectively. In affirming the order of dismissal
of the plaintiff's complaint, the Supreme Court observed:

*The evidence shows that the notice of bid expresaly stated that the bidding was by

lot and not by the hectare... It I furthermore admitted that the appeflant had gon* to
and invostgated the fizbponds before the public bidding and his findings undoubtedly led
him to offer a higher rental for the smallwr lot and a lower ra.tsW for the larger hot...&
strong Indicati o that the arma were not the principal oonlderstion for his bids-. The
arms mentioned in the c*ontract of la." and in the notice of bid were merely descrJptive
of the ftshponda and not intrnded an A unit measure for compuUng the rvntak."

Passing upon the issue of expenses of repair, the Court said:

-With refcrene- to the clairn for rvimburncment of the expenses incurred by the appel-
lant for repairing the dikes due to damages resulting from typhoon and wavm of the 3Mani

t "

Day. it is su/fclent to point out that In the contract of kse it io expressly provided tbat

• Under the Spanish Civil Code courts have no power or distrtion to fix a longer tarmn for
the keA* under the circumstances governed by Art. 1637 of the Civil Code. See Art. 1181 of the
Spanish Civil Coda.

Art. 1130.
* Awl. I3.
* Art. 1221.

Teran v. Viflanueva. 64 PhiL $77 (19&2).
Azraa v. Gay. 52 PhIl. 5 (128); 4senra v. Zablkero and Santos. 59 PhiL 101 (1933).

1956] 567
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the app*Uant oblisatod himaelf to make aD the n"eAsary repalru and to aintaln the dikg@
at any ad an *I- at his m wxpturae during the exites. of the cotrct In ood order
and coed1tion." O

Jerry P. Rebstoc

Civil Law-A contract which stipulates that if the mnortgagor
fails to pay thMe mortgage debt within a given period, the couridera-
tion of the mortgage shall be considered as payment of the mort-
gaged property which thereby become8 the property of the mort-
gagee s null and void for being pactum commsorium.

JOSEFA REYES v. FELIPE NEBRIJA, ET AL.
G..L No. L-8720, March 21, 1956

When the principal obligation becomes due, the things in which the pledge
or mortgage consists may be alienated for the payment to the creditor.1 But a
contract of mortgage which amounts to pactm rn ommissorium is expressly pro-
hibited by the Civil Code.! The forfeiture clause has traditionally been out-
lawed because it is contrary to good morals and public policy.'

In the instant case, the plaintiffs brought an action to ompel the defendants
to execute in their favor the necessary deed of conveyance of a parcel of land
in aocordance with the stipulation which read as follows: "That the conditions
of this mortgage are that If I Eduvigis Hernandez or my heirs cannot redeem
this mortgage in the same amount plus 12% interest then this consideration ahall
be consideration as full payment of this parcel of land without further action
in court within two years from the date of this contract." The defendants
claimed that this agTeement was null and void.

In holding that the agreement was contrary to law bemuse it amounted
to pactum co misorivn, the Supreme Court said that the terms of the cove-
nant, especially the phrase that the money taken "shall be considered as full
payment of his parcel of land without further action in court" meant that upon
failure of redemption, the land would automatically pass to the mortgagee.

The Court cited with approval the case of Tan ChAun Tic v. West Coast Life
Imj suw . Co.,' which held that a stipulation in a mortgage that the mortgaged
land shall become the property of the mortgagee is null and void.

The Court distinguished the instant case from Dolay v. Aquiatin$ and Maxi-
mo v. Rodrigue.s. It was held in these cases that a stipulation to pay the debt
with the property given as security does not violate Article 2088 of the Civil
Code, because such stipulation does not authorize the creditor to appropriate the
property pledged or mortgaged or to dispose the same- Such a stipulatin con-
stitutes only a promise to assign said property in payment of the obligation if,
upon its maturity it is not paId.7

Amelia R. Cuztodio

tArt. ft". Civil Cod&
9 ArL 296, avil Cod&.
* R.evrt of the Code Commimaon. p. 1".
' 47 Phil. 541 (1*3).

* S9 PULL 117 (1*19).
* Art. 1t" at the Civil code prmmswI: -Tb debtor way cede or mwign hi. pv~arLy to bl -

credtoUr in paymnmt of his 6ebte...."
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Civil Law-Adoption; -natural children, whether recognized or
not, may be adopted.

LEOPOLDO PRASNIK v. REPUBLIC
G.R. No. L-8639, March 23, 1956

Under the modern trend, adoption is deemed not merely an act to estab-
lish the relation of paternity and fliation but one which may give the'child a
legitimate status. It is in this sense that adoption is now defined a "juridical
act which creates between two persons a relationship similar to that which re-
sults from legitimate paternity and filiation."l In keeping with this modern
trend of adoption statutes, our Supreme Court held in Praseik v. Republic that
an acknowledged natural child can properly be adopted under Art. 338 of the
Civil Code. Said the court: "It should be borne in mind that the rights of an
acknowledged natural child are much less than those of a legitimate child and
it is indeed to the great advantage of the latter if he be given, even though
through legal fiction, a legitimate status."

The petitioner in this case filed a petition seeking to adopt four minors
all of whom he had previously acknowledged as his natural children. The solici-
tor general opposed the petition on the ground that the petitioner was disquali-
fied to adopt acknowledged natural since Art. 338 refers only to a natural child
who has not been acknowledged as such. Said ground of opposition was the main
issue in this appeal. As mentioned earlier, the Court resolved the Question in
favor of the adoption of the child.

Said the Court further: "Article 331 of the New Civil Code provides that
a natural child may be adopted by his natural father or mother. Apparently,
Article 338 merely refers to the adoption of a natural child and not to one who
has already been recognized but there is nothing therein which would prohibit
the adoption of an acknowledged natural child even if the law does not ex-
pressly say so. The reason for the silence of the law is obvious. The law evi-
dently intends to allow adoption whether the child be recognized or not."

This view finds further support in the comments of Manresa 2 to the effect
that a natural child, not recognized, and other illegitimate children whose fillia-
tion does not appear, are legally total strangers to their parents and maybe
adopted by the latter under Art. 337. But an acknowledged natural child or an
illegitimate child whose filiation had already been established not being legally
strangers to the parents cannot not be adopted under the general principles of
adoption.3 The present provisions, therefore, must be considered as creating
an express exception to the general principles of adoption of recognized natural
and illegitimate children.' This view is likewvise justified by the rule that adop-
tion statutes should be construed to encourage adoption.'

Lilia R. Bautista

VALZIU 473.
20 MANPR.ZA SO.

Soc Art- 337 of the New Civil Code.
' I ToLjtTzxo. COXK9XTA2ZZZ AND JALgtSJSD$c-K ON Tit CIVIL COos o Til P14LUZMM'U 140

(1953).
s In re Iavgord'o Eatatr. 147 N.W. 378 (1914).
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Commercial Law-A carrier is not exempt from liability for loss
due to a natural disaster if he is negligent.

STANDARD VACUUM OIL CO. v. LUZON STEVEDORING CO., INC.
G.R. No. L-5203, April 18, 1956

Article 361 of the Code of Commerce provides:

'Merchandlse @hall be trnanportcd at the risk and venture of thc .htpevcr. if the con-
trait was not expressly stipulated.

Thercfore. all damagas and impairment suffered by the goods during the transporta-
tion. by reason of accident, foro majeurc. or by virtue of the nature or defect of articles.
ahaf be for the account and risk of the shipper.

-The proof of these accidents is Incumnbent on the carrier."

However, the carrier shall be liable for the losses and damages arisihg from
the causes mentioned in Article 361 if it is proved that they occurred on account
of his negligence or because he did not take the precautions usually adopted
by careful persons, unless the shipper committed fraud in the bill of lading,
making him believe that the goods were of a class or quality different from
what they really were.1

Article 361, particularly its first paragraph, gives the impression that the
exemption granted to common carriers is an absolute exemption from liability
and, so in the light of the provisions of the new Civil Code, is deemed repealed,
because it is unreasonable, unjust, and against public policy.2 We believe, how-
ever, that Article 361 should be understood in a relative sense. Viewed in that
light, there is no inconsistency between the provisions of the Civil Code and
those of the Code of Commerce in question. Indeed, a reading of Articles 361
and 362 of the Code of Commerce and the cases thereunder conveys no such
idea that the article was ever intended to clothe common carriers with blanket
immunity to liability.

Thus, even before the advent of the new Civil Code,3 the Supreme Court
had already ruled that:

Proof of the delivery of goods in good order to a carrier and of their arrival
at the place of destination in bad order makes out a prima facie case; and It is
incumbent on the carrier, in order to exonerate itself to prove that the loss or
injury was due to some circumstance inconsistent with its liability.4 This is
so because as to how the merchandise was damaged, when and where, is a mat-
ter peculiarly and exclusively within the knowledge of the defendant, and in
the very nature of things cannot be in the knowledge of the plaintiff. To re-
quire the plaintiff to prove as to when and how the damage was caused would
be to force him to call and rely on the employees of the defendant's ship which
in legal effect would be to say that he could not recover any damage for any
reason.$

0 Ths Court applied the folowine cods provisoa:
Art. 1 0, Civil Coda: The contractng partie ray establish such stipulsUon. clauses. t-rms

aud d/ties as thae moay deem oonvesient, provided thbe are not contrery to law. morsli. good
custorne. publ order. or puble po5K'.

Art. 1174, ".: xcept in cameo expresy specified by the law or when It is otherwise declared
by stpulatlon. or when the nature of the obliratlon rvquires the mauinrtion of risk, no person
sI,- be respoalsis for tbose events which could not be foreseen, or which. though foreseen. were
intovitahs.

Art. 342. Code of Commerce.
s Arts." 1744 and 174S. Civil Code. For Instance. Profs. Padilla and Carnpos. Jr. ml'rve that

-the first paragraph of this article (Art. 341 of the Cod* of Commerce) to repealed by artic)e 174."
(LAW ON TNAP4UPIoeT10o 97 [1962)).

* Te provykaote of the Civil Code on C~mrnon Carrirrs are new ones.
4 YachMa l Stmasmtup Co. v. Dwxter A Uno=. 41 PhIL 2:9. 2 9 (110). Mirasol v. Robert

Dollr 8teamship Co.. &3 Phil. 1:4. 1"9 (132t).
4 Miruol v. Robert Dollar Sta-amahip Co.. note 4 orspr at 129.
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But even if the injury may have been caused by one of the excepted causes,
still the carrier will be responsible, if the injury might have been avoided by
the exercise of reasonable skill and attention on the part of the persons em-
ployed in the conveyance of the goods, but the ontis probandi then is shifted
upon the shipper to show the negligence.6

These decisions have found their way into the new Civil Code. Thus, Arti-
cle 1741 of the same exempts the carrier from liability for loss due to natural
disaster only if the disaster is the "proximate and only cause of the loss.'"

In the case under review, we see a reiteration by the Court of this uniform
construction placed on Article 361 of the Code of Commerce.1

The facts in that case were: Pursuant to their contract defendant's barge
was laden with gasoline belonging to the plaintiff to be transported from Ma-
nila to the port of Iloilo. On February 2, 1947, the defendant's tugboat "Snap-
per" picked up the barge outside the breakwater and sailed on its voyage until
February 4, 1947 when the engine of the tugboat developed trouble because of
a broken idler. Upon receipt of a message informing it of the engine trouble,
the defendant called up several companies in Manila to find out if they had
any vessels in the vicinity of Santiago Point in Batangas, but said companies
replied in the negative and so the defendant sent its tugboat "Tamban" which
was docked at Batangas, ordering it to proceed to the place where the "Snap-
per" was. In the meantime, the captain of the "Snapper" tried to cast anchor,
but the water areas off Elefante Island were deep and the anchor would not
touch bottom. The sea became rough and the waves increased in size and force
and despite the efforts of the crew to prevent the tug from drifting away, the
force of the wind and the violence of the waves dashed the tug and the barge
against the rock. The tug developed a hole in the hull and sank and the barge
carrying the gasoline was so badly damaged that the gasoline leaked out. The
"Tamban" came but it was too late.

The plaintiff sued the defendant to recover damages. The defendant pleaded
that its failure to deliver the gasoline was due to fortuitous events. The lower
court found that the disaster was the result of an unavoidable accident and
the loss of the gasoline was due to a fortuitous event which was beyond the
control of the defendant and so dismissed the case. Plaintiff then appealed.
The Supreme Court found:

1. That the tugboat was a surplus boat, that it was used without first sub-
mitting it to an overhaul in a dry-dock, and that in 1946, the Bureau of Cus-
toms found it to be inadequately equipped and required the defendant to pro-
vide the boat with the requisite equipment but that the defendant was never
able to complete it-

2. That when the idler was broken, the engineer of the tugboat examined
it for the first time and it was only then that he found that there were no

0 G. Martini. Ltd. v. Macondrar A Co.. 39 PhIL 934. 946 (1911).
• For a* was maid. "°... one who has placed the prorerty of snother. entr-sted to his care. in

an unsaworthy craft. upon the dangerous water. cannot abolve himseM by cryingr. 'n ac-t of
God.' when every effect whkh a typhoon produced upon that proorty oald have been avoided
by the exercise of common care and prudence. To be exempt from lsbity for lose be ase of a
act of God. the common carrier must be free from any previous neslramue or miaeoaduct b7
which that Jose or daneo may have been occasioned." (See dise. opinion of Justice Moriand
In Tan Chlong Stan v. Ynchausti & Co.. 22 PhIL 1 2. 175 119121).

0 The Supreme Court did not have the occasion to cite the correponding provision of the
Civil Code becsus. the events which ave, ria to the rlghta herein asserted occurred before the
rrime of the ne-w Civil Code. (Sre Art. 2253. Civil Code).
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spare parts to use except a worn out driving chain. The necessity of carrying
such spare parts was emphasized by the very witness of the defendant.

3. That when ordered to do so, the "Tamban" set sail from Batangas for
the rescue only to return to secure a map of the vicinity where the "Snapper"
had stalled. This entailed a delay of two hours.

4. Another circumstance refers to the deficiency or incompetence in the
man power of the tugboat. According to law,9 a tugboat of the tonnage and
powers of one like the "Snapper" is required to have a complement composed
of one first mate, one second mate, one third mate, one chief engineer, one sec-
ond engineer, and one third engineer, but when the trip was undertaken, the
"Snapper" was manned by only one master, who was merely licensed as a bay,
river and lake patrol, one second mate, who was licensed as a third mate, one
chief engineer, who was licensed as a third motor engineer, one assistant en-
gineer who was unlicensed.

On the basis of these findings, and applying Article 361 of the Code of
Commerce the Court held that while the breaking of the idler might be due to
an accident, the cause of the disaster which resulted in the loss of the gasoline
could only be attributed to the negligence or lack of precaution to avert it on
the part of the defendant.

The significant fact to be noted is that the defendant never raised the de-
fens of absolute exemption from liability under the first paragraph of Arti-
cle 361.

Vicente V. Mendoza

Commercial Law-Applicability of Section 18 of Act No. 1459 to
sociedades alloiwtnla.

BENGUET CONSOLIDATED MINING CO. v. PINEDA, ET AL.
G.R. No. L-7231, March 28, 1956; 52 O.G. No. 4, 1951

The evident purpose of Act No. 1459 is to introduce the American corpora-
tion into the Philippines as a standard commercial entity and to hasten the dk'y
when the sociedad anonima of the Spanish law would be obsolete.1 This avowed
policy of the law was followed In the case of Benguet Consolidated Mining Co.
v. Pineda, et aL

The petitioner here was organized on June 24, 1903 as a sociedad anonima2
under the Code of Commerce of 1888 then in force in the Philippines. The ar-
ticles of incorporation provided that It was organized for a term of fifty years.
In 1953 two documents for alternative registration were filed with the Securities
and Exchange Commission by petitioner; (1) for extension of another fifty
years; (2) for reformation or reorganization as a corporation in accordance
with Section 75 of Act 1459 otherwise known as Corporation Law.1 Registra-
tion was denied hence this petition.

I 1243 Revised AdinitratUve Code.
H ar ,. seonet Cnoendated MInang CO.. &8 PhL 141 (1933).

a 5oagod" sauflms Is aomkjns wasp touch llke the Enst" Jolatstock ompwny with features
re mblins those of b4th the partnerfip and the corporaUon. Supra note 1.

0 -Ay or o tion or 0odtod .miusa foromd. oriana led. nd existing undr th Jew of
the PbUppiam on the dat of tho pase of this Act. shal be subsect to the praksms hereof
so far "s such provlslems may be appflche and abal be entitled at Its option eithar to eontinu.
basinese se sock corporstiou or to reform and orwanihe under and by virtue of the provlskot of
this Act. trasferr gll a corporate interem to the wew corporstlon which. If a stock corporatlon.
is aothorisd to I ewo aharm at par to the stoekboders or omnbere of the old €orporatioa accord-
tnS to their Interest .
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In upholding the stand of the Commissioner the Supreme Court held that
Section 18 of the Corporation Law which prohibits the extension of corporate
life by amendment of the original articles of incorporation was designed to apply
to a sociedad anonima. The duration of corporate life of the petitioner has
evident connection with the petitioner's relation to the public and not to the pe-
titioner's organization and method of transacting business.

The intention of petitioner to remain as a sociedad anonima was evidenced
by its failure during 1906-1953, to adopt the alternative to transfer its corporate
interests to a new corporation as required by Section 76.' Aside from such nega-
tive showing, the petitioner positively asserted in 1933 that as a sociedad anonima
it was not a corporation within purview of the laws prohibiting a mining cor-
poration from becoming interested in another mining corporation.'

Having made its choice, the company could not go back and seek to change
its position and adopt the reformation that it has formerly repudiated. The
election of one of the several alternatives is irrevocable.

Lilia R. Bautiata

Commercial Law-Precription of action under the Carriage of
Goods by Sea Act.

TAN LIAO v. AMERICAN PRESIDENT LINES
G.R_ No. L-7280, Jan. 20, 1956

Subject to the provision of Section 6,' under every contract of carriag, of
goods by sea, the carrier in relation to the loading, handling, stowage, carriage,
custody, dare, and discharge of such goods, shall be subject to the responsibili-
ties and liabilities and entitled to the rights and immunities set forth in the
Carriage of Goods by Sea Act.

"In any event the carrier and the ship shall be discharged from all liability
in respect of loss or damage unless suit in brought within one year after delivery
of the goods or the date when the goods should have been delivered: Provided,
That, if a notice of loss or damage, either apparent or concealed is not given
as provided for in this section, that fact shall not affect or prejudice the right
of the shipper to bring suit within one year after the delivery of the goods or
the date when the goods should have been delivered."'

Thus, In the instant case, the action to recover loss suffered by the shipper,
which was not brought within one year, was held to have prescribed. On July
30, 1946, the plaintiff entered into a contract with Kent Sales Co., Inc., New
York, through its agent in Manila for the importation of 2,000 cases of fresh

SBe 1 191. Act No. 1419.
' Justcea Parsm.. Blautists An lo and Jugo. dine-enting. belirved that 1 71 did not take away

the petitioner's right to exhaust Its term " a eoede4 anonimo slready vested befor. the wract-
nient of the Corporation Law but me-rely granted it the choice to orgarla - ma rIu-r corpors-
tLon. Instead of extending its life as a eocid d anioa. As no Period wam figd within which It
should exercise the option of conUnuing as a sod.sa4 &&uaima o1 reforminlr or orrantLing u r
a corporation, the petitioner should be entted to ristration In their view.

Harden v. uat CoTxoldstd Mining Co.. &wpm note 1.
% -Notwlthstandin the prov'sese of the prvedin.s c wtion. a carrier, mautt esr raget of the

carrier. end a shipper ahall. In regard to ay partiular goods, be at lbety to enter Into any age-
ment in any terms a to the responsibilty a aw -ldty of the carrIs.i respect of such goods. ad
aa to the rights ind Immunities of the carrier In respect of such evook or his obhlatiou as to
semworthiness (so far a& the stipulation rgardinX seaworthiness Is not contrary to public Valley).
or the care or dIlIgence of his servants or aSeats In r esrd to the loadin. hasdUns. stowa.
carrieae, custody. ears and discharre of the woods carried b7 as&...-

9 Com. Act No. 61.
2 I 3. par. , Id.
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hen eggs for P91,040, to be shipped aboard the "Marine Leopard," owned by the
defendant. The eggs were delivered to the captain of the ship on Aug. 6, 1946;
on Aug. 30, the eggs were transferred to another ship of the defendant. The
eggs arrived in Manila on Dec. 26, 1946; 587 cases were in deteriorated and
rotten condition. The plaintiff alleged that had the cargo arrived without any
delay caused by transferring the load from one ship to another, he could have
sold all the eggs for P120,000, thereby realizing a profit of P92,755. The de-
fendant contended that under the bill of lading, it was at liberty to transship
the eggs and that the delay was due to a strike of longshoremen in the western
coast of the United States. While the plaintiff received the goods on Dec. 26,
1946, he filed the claim for damages only on July 25. 1946 (denied Feb. 16, 1948)
and brought suit on May 25, 1948, that is, more than one year as allowed by
Section 8 of Comn Act No. 65.

The Court held that the action had prescribed under the Carriage of Goods
by Sea Act and did not give credit to the plaintiff's contention that this being
an action for damages, the Civil Code should govern. "Actually any and all
injury or damages suffered by the goods while in transit and in the custody of
the carrier, amounts to a breach of the contract of carriage." In the same way
there is no difference between damage to the goods and damage to the shipper
for any damage suffered by the goods would also result to damage to the con-
signee or shipper. This Act not only refers to "loading, handling, stowage, car-
riage, custody, care and discharge of goods" but also to unreasonable delay be-
cause the obligation to carry the goods naturally includes the duty not to delay
their transportation.

Speaking for the Court, Justice J. B. L. Reyes, said:

-bere woad be some iaeit fu apJn-t's Lasistene that the dammove suffered b7 bl~m
as a raft of the deoly In the ehfpaent of his cmrlro are mot ow v bd Ute preaiptl!
Provisaion of the Ceriss of Goods by 5e Act above referred to if such danmgm wae d=e.
not to the deterioratio and dem of the good. while in tranat. but to other caus lado-
IpedAt of the codltton of the cargo upon arrival. Uke a drop In their market valoeo.

An held in the cases of Chua, Kujj v. Everett Steamship Corp.4 and Go Chan
& Co. v. Aboitis & Co.A the prescriptive period established in the Carriage of
Goods by Sea Act modified pro taeo the provision of Act 190 (now embodied
in the New Civil Code) as to goods transported to and from Philippine ports in
foreign trade as the latter is a law of general application while the former is
a special act.

Pilipina A. Arenas

Land Registration Law-Effect of transfer by private instru-
ment of land registered under the Torrena system; knowledge nec-
essary to constitute bad faith.

BETIA, ET AL_ v. GABITO, ET AL
G.PR No. L-7677, Feb. 18, 1956

It is basic that a land registered under the Torrens system should be dealt
with in accordance with the Land Registration Law, Act No. 496. It is also
fundamental that registration is the operative act that conveys and binds lands
covered by Torrens title. 1

£0 O.G. 159 (IS").
' G.1E. No. 1,319. De- 9. 1958.

3150. II. Act No. 4S.
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These rules found application In the instant case. The plaintiffs were the
heirs of Aungon, who inherited half of a parcel of land from Natividad and
bought the other half from her co-heirs for value and in good faith and for
which a Torrens title was issued in her name. Upon Aungon's death In 1948, plain-
tiffs found the defendants in possession of a portion of the land. Defendants
claimed that Natividad, by means of a document never acknowledged before a
Notary Public, conveyed said portion to their predecessor for value in 1919,
long before the acquisition of the same by Aungon.

It is indisputable that the acquisition by Aungon even if it was subsequent
to that of the predecessor of defendants, should prevail because it was duly reg-
istered, whereas the latter was not.

But the Court of Appeals ruled that the private transfer should prevail even
if the land in question was covered by certificate of title which did not show
any encumbrance on its face for the reason that Aungon or her successors-in-
interest had acted in bad faith in acquiring the land.

It appeared, however, that the basis of the finding of the Court of Appeals
was the knowledge of the administrator of the deceased Aungon's estate and the
plaintiffs after the death of Aungon when they found the defendants in pos-
session of the land, claiming ownership thereof.

This knowledge, according to the Supreme Court, which was acquired after,
not before, the purchase did not constitute bad faith as to qualify the character
of the acquisition.

Land Registration Law-A levy on execution duly registered
takes precedence over a prior unregistered sale.

BIBIANA DEFENSOR, ET AL v. VICENTE BRILLO, ET AL.
G.R. No. L-7255, Feb. 21, 1968

It is a settled doctrine that a levy on execution duly registered takes prefer-
ence over a prior unregistered sale;1 that even if the prior sale ia subsequently
registered, before the sale in execution but after the levy was duly made and
registered, the validity of the execution sale should be maintained, because it
retroacts to the date of the levy,2 otherwise the preference created by the levy
would be meaningless.

The instant case was a reiteration of this doctrine. In this case, the plain-
tiffs purchased a lot from the registered owners thereof. After the purchase,
defendant obtained a judgment against the vendors and a writ of execution.
The lots were levied upon. The levy was duly registered on August 3, 1949.
Subsequently, after plaintiffs had registered the sale on Nov. 5, 1949, they filed
a third party claim and later on commenced this action. Execution sale was
in the meantime effected on Dec. 13, 1949.

The issue was: which takes preference, the levy on execution duly regis-
tered or a prior sale of the property which is unregistered?

The Supreme Court was unanimous in reiterating the principle in the Gomes
and Vnrgas cases. The registered levy takes preference over the unregistered
sale. It explains thus:

' Gorne-z v. L4vy Hermanos. G7 PhIL 134 (1939).
• Vargua v. TanAloco. 67 PhIL 308 (1939): ChIn Lu v. Mercsdo. 67 FPbL 409 (1939); Execu.

ive Comnnislon v. AbadIfla. 74 PhIL 68 (19&2).
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-This result Is a nmessary consequence of the fact that the properties herein Involved
were duly resiatered under Act 4M, and of the fundamental principle that registration is the
opeuUve act that convey and binds lands covered b7 Torren. Titla. Hence. if appelants
became owners of the properties in question by virtue of the recordlng of the couveyane
in their favor, their title at... alrhdy subect to the levy In favor of the appelee. which
had been noted ahead In the reeords of the Register of Deeod."

The instant case was differentiated from the cases of Potetwiapto v. Dineros4
and Barredo v. ffarretto,S where the conveyances by the registered owners were
duly presented for registration before the land was levied upon by the creditor.

Benjamin, C. Santos

Civil Procedure--Implied withdrawal of an appeal to revive
judgment appealed from.

HELEN SMITH, ET AL, v. RUPERTO KAPUNAN, ET AL.
G.R. No. L-9307, Feb. 9, 1956

The Rules of Court provide that "a perfected appeal shall operate to va-
cate the judgment... If the appeal is withdrawn, the judgment shall be deemed
revived and shall forthwith be remanded for executiow-"

In the instant case, the Supreme Court had occasion to explain the phrase
"If the appeal is withdrawn".

Briefly, the facts of this case are as follows: From a Judgment of the
Municipal Court of Manila, ordering the defendants, petitioners herein, to pay
the plaintiffs rentals and water charges as lessees, the defendants took an ap-
peal to the Court of First Instance. Upon notice by the Court, the appellants
filed their answer, but did not serve a copy thereof on the plaintiffs. The latter
then moved for the dismissal of the appeal for failure to comply with Seetion
7, Rule 40 of the Rules, and the Court, finding failure to serve notice within
the prescribed period, dismissed the appeal. Two months later (during those
two months defendants never took an appeal nor asked for relief from the or-
der of dismissal of the appeal), plaintiffs petitioned for the remanding of the
case to the municipal court for execution. Defendants opposed, on the ground
that the appeal to the Court of First Instance vacated the judgment of the mu-
nicipal court and deprived it of all jurisdiction. Opposition was denied, hence
this petition for certiorari.

The precise question is: What is the effect of the failure to appeal or ask
relief from the order of the court of first instance dismissing the appeal from
the municipal court?

The Supreme Court observed that although the dismissal by the court of
first instance of the appeal was erroneous (since the procedure in case of fail-
ure to answer is to declare the appealing defendant in default, hear evidence
for the plaintiff, and render judgment in accordance therewith), the failure to
take an appeal or ask relief therefrom is fatal.

It is true that the perfection of an appeal vacates the judgment appealed
from, and that such judgment can be revived only by withdrawal of the appeal
And it s only the appellant who can ask for the withdrawal and revival.2

Of 90. 51. Avt No. 496.
* G.3L No. ZL7614. Way 31. 196L
*7 Pull. 187 (1142).

Make of Cort. Ial 46. & S.
5 Evansi ta v. Soeano. 48 e.G. 4M71 (l1).
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But the withdrawal of appeal by the appellant does not have to be express
in order to have effect. This Is the clear import of the ruling of the Supreme
Court in the instant case. It recognizes an implied withdrawal of the appeal
and a consequent revival of the judgment appealed from. It said that "as the
petitioners failed to appeal from the order of dismissal, or to seasonably ask
for relief therefrom under Rule 88, their silence and inaction is equivalent to
an implied withdrawal of their appeal and an assent to the revival of the judg-
ment of the municipal court."

Civil Procedure--Implied consmit to a motion to dismiss; order
of dismissal is with prejudice whcre order does not specify whether
it is with or without prejudice.

CAMPO, ET AL. v. CAMILON, ET AL.
G.R. No. L-7903, Feb. 28, 1956.

When a party to a case was notified of the hearing of a motion to dismiss
the case, and at the hearing he did not object but on the contrary gave his con-
formity, the fact that he did not sign the motion for dismissal is no bar to the
order of dismissal becoming res judicata, if such order was with prejudice.

Such was the ruling of the Supreme Court in the instant case.

In this case, counsel for both sides signed a joint motion for dismissal al-
leging that the parties were willing to settle amicably their dispute. Pursuant
thereto, the court dismissed the case. Plaintiff herein, who was a party to the
previous case, did not sign said motion, but he appeared at the hearing and filed
no objection thereto. In this action by the plaintiff, the defendants alleged that
it was barred by the previous case which involved the same parties and same
subject-matter.

The Supreme Court sustained the defendant. It held that the fact that
plaintiff did not sign the motion was of no consequence, there being an implied
consent through failure to object thereto. As the order of dismissal of the pro-
vious case did not state whether it was with or without prejudice, it should be
considered as a dismissal on the merits. 1

Civil Procedure--Only jurisdictional defects may warrant a col-.
lateral attack on an order of the court; lack of verifications not jurfs-
dictionaL.

CARMEN PARDO DE TAVERA Y LOPEZ MANZANO
V.

EL HOGAR FILIPINO, ET AL.
G.R. No. L-6893, Feb. 28, 196

This case reiterates the ruling in previous cases to the effect that if the
court has jurisdiction over a case, irregularities in the proceedings which would
or could invalidate the 'court's order may be assailed directly by means of an
appeal but not collaterally. 1 It is also ruled in this case that lack of verifica-

Rulm of Court. Rule $0. 1 4.
Lvrma v. Antouio. At aL. 6 7hiL 234 f1504): Vicwrt*. 4rt aL v. Luces. vt aL. G.U. No. 6745.

August $1. 2"4.
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tion of a petition filed in a probate court for the sale of real property belonging
to the estate of a minor is not a jurisdictional defect.2

The relevant facts: A parcel of land was owned in common by plaintiff,
who was then a minor, and several others. In 1930, the co-owners agreed to
organize a corporation for the purpose of building a modern structure on the
parcel of land and of accepting shares of stock in the corporation in exchange
of their share in the land. Sometime later, the guardian of plaintiff filed a peti-
tion with the court asking for the confirmation of the agreement and for an
authority to receive the shares of stock for the minor. The petition was granted.
Subsequently, plaintiff (within three years after attaining the age of majority)
brought an action to annul the transfer made by thj guardian. The basis for
the'action was the failure of the guardian to comply with Section 569, Act No.
190, in the filing of the petition.

The plaintiff contended that the petition was not verified, that it did not set
forth the condition of the estate of the ward and the facts and circumstances
upon which the petition was founded tending to show the necessity or expediency
of the sale, and that the court did not serve notice on the next of kin; hence
the order was a nullity for lack of jurisdiction of the court.

The Supreme Court recognized the rule that if the court had no jurisdlo-
tion over the petition, the order may be attacked collaterally. But if the court
had jurisdiction, Irregularities in the proceedings which would or could invali-
date the court's order must be attacked only in an appeal and not collaterally.

The defects alleged in this instant case were not, according to the Supreme
Court, jurisdictional, hence could not be the basis for a collateral attack on the
order of the court. The Court was very explicit in ruling that failure to verify
a petition in a probate court for the transfer of real property is not a juris-
dictional defect.

Civil Procedure--The fdin of the record on appeal implies, and
is equivalent to, the filing of the notice of appeal

CALO. ET AL. v. COURT OF FIRST INSTANCE OF AGUSAN, ET AL.
G.R. No. 1,-491. Feb. 17, 1956

In this case, petitioners asked for mandamus to compel the respondent to
give due course to an appeal taken. The last day for filing the appeal was Octo-
ber 5, 1954. Petitioners sent to the respondent court on October 2, by regis-
tered mail and special delivery, the necessary notice of appeal, record on appeal
and appeal bond, in one envelope. The letter was received on October 7. The
court assumed that the record on appeal was fled on October 2, the date of mail-
ing, but drew the conclusion that the notice of appeal and appeal bond were
filed on October 7, from the mere fact that the appeal bond was found in the
record immediately following the notice of appeal.

The Supreme Court ruled that the appeal was made on time, since there
was no proof that the record on appeal, the notice of appeal and the appeal
bond were not in the same envelope.

At any rate, the Court said, the filing of the record on appeal, which is
admittedly made on time, implies the filing of the notice of appea*Wd is
equivalent thereto.l

Citn American az: Ewortb v. R&UL 1. N.W. 12: Haxm. v. Doonebr. go N.W. 210:
MIye- v. KeGavock. 5 N.W. t12; sad AneeL. et &L v. So. I. A Bzda Co. 121 8.W. 709.

' CltdUf tbM ea* of LP&s V. Lpes. 77 PhtL 13 (1144).
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Civil Procedure-In an action to revive a judgment, the facts of
the original judgment may not be re-examined; destruction of records
interrupts running of prescriptive period.

JOSE FRANCISCO, ET AL v. JOSE DE BORJA
G.R. No. L-7953, Feb. 27, 1956

There are two main rules of procedure put into test in this case: one on
the question of whether or not In an action to revive a judgment the facts in
the case wherein said judgment was rendered may be re-examined and a deci-
sion different from the judgment sought to be revived may be entered, and
another on the prescription of such action.

The relevant facts of the case: In a registration case instituted by plain-
tiffs' predecessors before the war, wherein the defendant herein was an opposi-
tor, the lots in question in said case were awarded to plaintiffs' predecessors.
After a motion for reconsideration had been denied on August 7, 1942, by the
Supreme Court, the decision became final and executory. On June 4, 1946,
plaintiffs filed a motion for the execution of the final decision, but due to loss
of records, reconstitution was to be accomplished first. This was completed on
February 3, 1947. After the reconstitution, plaintiffs filed several other unsuc-
cessful motions for execution each of which was opposed by Borja. In one of
these motions, filed on June 17, 1953, BorJa was allowed by the Court of First
Instance of Rizal to introduce evidence to prove his ownership of the lots cov-
ered by the decision over the objection of the plaintiffs, and by virtue thereof
was awarded ownership of said lots. This was an appeal from that ruling.

The first issue was: In an action to revive a judgment, may the facts in
the case wherein said judgment was rendered be re-examined and a decision
different from the judgment sought to be revived be entered?

The Supreme Court disposed of this question with a negative answer. It
said through Justice Montemayor:

"We hold that a Judgment sought to be relvivd after the ap of five years fr he
re-dition must necessarilr be final and executos7. Consequentb-. It eannot be r*.@Ped.
much lIss. the facts found therein modified or changed. Tb1 only auintion presitad l a
revlval of a judgment to whether the party asking for It Ia stil entitled to It. The only do-
fe-n" to said revival would be that more than ten years had passed since the entry of
Judgment and so the action has proscrbed, and facts occurring after the Judgment, such
as satlfaction thereof by the losing party or countercla ms axtsing out of trunaacona not
connected with the former otr.vesy."

The other question to be determined was whether Section 41 of Act No.
31102 had been repealed by Article 1155 of the new Civil Code.1 Holding that
such was not the case, the Supreme Court came out with the recognized principle
of statutory construction that a special law prevails over a general law, and the
repeal of the former by the latter must be express or clearly implied.

Hence, in the instant case, the prescriptive period began to run in 1942,
and was interrupted in February, 1945 when the records were destroyed, under
Act No. 3110. The running of the period was resumed on March 31, 1951, when

s Cis. Gr*L do Tabacou v. Martinez. 2 PhIL 51 (1915).
2 All terms fixed by law or reglations &hall ceae to run from the date of destructlons of the

record, and shal] only b6rin to run again on the date when the parties or counsel shall have
rece ved from the Clerk of Court notice to the offset that the record, have be reconUtuted.

0 New Civil Code. Art. 1165. The proscriptton of actions l interrupted when they are Wed
before the court. when there is a written e-rtrJudlcial demand by the creditors. and when there
is any wrlttrn acknowledgrment of the debt by the debtor.

i
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plaintiffs received notice of the reconstitution of the records. The action brought
on June 17, 1958, therefore, was not barred, only about 5 years of the period
having been consumed.

Benjamin C. Santos

Civil Procedur--Total demand in aU cause. of action arising
out'of the same transaction determines jurisdiction of the court.

DESPO v. HON. STA. MARIA, ET AL
G.R. No. L-690M Jan. 31, 1956

Courts of First Instance have original jurisdiction in all cases in which the
demand, exclusive of interest, or the value of the property in controversy, amounts
to more than two thousand peso.,l while the Justices of the Peace and the
Judges of the Municipal Courts have exclusive original jurisdiction in all civil
actions where the value of the subject matter or amount of the demand does not
exceed two thousand pesos, exclusive of interests and costs.! The principle in
the case under consideration is a mere reiteration of the prbWous rulings that
in a complaint with several causes of action, arising out of the same tra-sactiem,
the total amount of the claims and not the demand in each single cause of action
determines the jurisdiction of the court.

Cristto Reys filed a detainer case against Librada Despo in the municipal
Court of Manila. Despo denied the allegations in the conplaint apd by way
of counterclaim prayed for the recovery of the total sum of P6,000 under the
following causes of action: P500 for alleged improvement; (2) P2,000 for mu-
ral damages; (3) F1,000 for compensatory damages because of the demolition
of her shop at the apartment in question; (4) P2,00 for exemplary damaes;
(5) P500 for attorney's fees. Reyes moved to dismiss the counterclaim on the
ground that the aggregate sum therein exceeded the jurisdiction of the Munic-
ipal Court. The Municipal Court ordered the diamissal of the motion. Despo
fled a petition for certiorari in the CFI of Manila against the Judge of the
Municipal Court for grave abuse of discretioaL The CFI of Manila granted
certiorari and held that the counterclaim in question was within the jurisdiction
of the Muniipal Court because each separate cause of action was for an
amount not in excess of P2,000. Reyes appealed.

In holding that the CFI, and not the Municipal Court is the proper court
which has jurisdiction over the came, the Supreme Court cited the cam of
Soriano v. Ossfa,s and said that the jurisdiction of a court depends not upon
the value or demand in each single cause of action contained In the complaint,
but upon the totality of tA dwmaad in all oaaws of actigm The came of Go 9.
Go.' was also cited to distinguish between (1) a claim composed of accounts
each distinct frn the other and arising out of different transactions and (2)
claim which is composed of several accounts arising out of the same transe-
tion. In the first case, each account furnishes the test of Jurisdiction, while in
the second case, the jurisdiction is determined by the total amount claimed. The
present case falls under the second clas because all the five items demanded
under the counterclaim arose out of one and the same transaction, namely, the
alleged ;ntimely demolition of the apartment from which the defendant was
ej ected.

Bt . Aa . 2 " (3uleU Artet 134.5) 14 C4
I S3. 4L

* 0.3. No. L..rlt. MaS t1. In&: SO P'n-_ L.. on (is).
'G.3. No. L-73. Jum 50. 1 4..
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The instant case is different from Argonza, et al. v. International Colleges5
and Soriano V Cia. v. Jose,d because in these cases, several plaintiffs having
separate and distinct claims against the same defendant were allowed to liti-
gate under the rule on permissive joinder of parties,7 and while the totality of
the claims of the several plaintiffs exceeded the jurisdiction of the inferior
court, the demand of each claimant furnished the jurisdictional test.

Civil Procedure-Necessary parties; action for payment of debt.'

BUTTE v. RAMIREZ
G.R. No. L-6604, Jan. 81, 1956

Under the Rules of Court,l indispensable parties are distinguished from'
necessary parties, by defining the former as parties in interest without whom no
final determination can be had of an action, while necessary parties are persons
who are not indispensable but who ought to be parties if complete relief Is to
be accorded as between those already parties and the court may in its discre-
tion, proceed in the action without making such persons parties, and the judg-
ment rendered therein shall be without prejudice to the rights of such persons.

Thus, in this case, it was ruled that if judgment will prejudice third persons,
these persons must be included as necessary parties so that complete relief
may be accorded. On June 10, 1946, a document entitled "Loan with a Chattel
Mortgage!' was executed by and betw'een the plaintiff as creditor, the defendant
as debtor and Jose V. Ramirez as mortgagor, whereby the mortgagor executed
a special mortgage on 149 shares of the Central Luzon Milling Co. to guarantee
the debt of his son, the defendant. On Aug. 20, 1952, this action was brought
to recover the sum of P12,000 with interest from the defendant. The defendant
admitted the allegations In the pleading. He paid his debt accordingly and
demanded the return of the shares covered by the certificate transferred by
the mortgagor to the plaintiff. The lower court denied the defendant's prayer
for the return of the shares on the ground that the matter was not covered by
the pleadings and the ownership of said shares was being claimed by the
plaintiff in virtue of a sale to her by the mortgagor subsequent to the execu-
tion of the chattel mortgage.

In affirming the decision of the lower court, the Supreme Court added two
more reasons for denying defendant's prayer to have the share stocks returned:
in the first place, the action instituted by the plaintiff was merely for the collec-
tion of a loan; although the document "loan with a Chattel Mortgage" was
made part of the complaint, this circumstance did not make the suit one for
foreclosure of a mortgage, as It was made only to establish the existence of the
obligation. In the second place, the deceased mortgagor, being the owner of
the shares, he or his legal representatives should have been included as neces-
sary parties in this case.

* G.R. No. L4S84. Nov. 29. 1961.
* 47 O.0. (12 Supp.) 1" (1960).
v IS. Rule S. Rulm of Court.
I Rulo 3. 1 8.
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Civil Procedure-When declaratory relief not proper; res judi-
cata.

TANDA v. ALDAYA
G.R. No*. L-9822-23, Jan. 80, 1956

By declaratory relief, any person interested under a deed, will, contract
or other written instrument, or whose rights are affected by a statute or ordi-
nance, may bring an action to determine any question of construction or validity
arising under the instrument or statute and for a declaration of his rights or
duties thereunder.' Declaratory Relief is one of the special civil actions enu-
merated in the Rules of Court and the rules applicable to ordinary civil action
shall also apply to said special civil actions, so far as said rules are not in-
consistent with or may serve to supplement the provisions of the rules relating
to such special civil actions.2 In the present case, the Court ruled that the
words "other written instrument" under which declaratory relief may be availed
of do not include a court decision which has become final.

On April 10, 1948, the plaintiff instituted an action for the annulment of a
certain contract of sale with pacto do retro. The trial court declared the con-
tract valid. This decision was afth-rmd by the Supreme Court on July 23, 1951.
After two motions for reconsideration filed by appellant had been denied, the
decision became final and executory. On Nov. 8, 1951. the present case for
declaratory relief was initiated; upon motion of the defendant, the action was
dismissed because, while outwardly its aim was to seek a declaratory relief on
certain matters, in effect its purpose was to nullify the judgment rendered pre-
viously. From that decision granting the defendant's motion to dismiss, the
plaintiff appealed.

The appellant contended that this case came under the purview of declara-
tory relief because his purpose was to obtain a clarification of a previous de-
cision of the Supreme Court which decision, in the opinion of the appellant,
was vague and susceptible of double interpretation. It was furthermore con-
tended that the words "other written instrument" should be interpreted as in-
cluding a court decision. In holding said contentions without merit, the Court
said:

'tvideu y. a sourt deels/ow mn ot be Intatprstad am isched wftbin th* puroke of
the 0 01 *twr writtm .t'... for the slin rv that the Rik of Court a-
vady prov le for the ways I, whib an an iu or doubtful d6eio ia-- be correctod
or Sriged witboat u.d of rmartaa to the expediit prqbed by Rae U.-

The remedies that may be availed of before resorting to declaratory relief
are motion for reconsideration or for a new trial,$ or relief from a judgment or
order of an inferior court on the ground of fraud, accident, mistake or excusable
negligence.' The appellant had already availed himself of some of these legal
remedies but was denied relief because his claim was without merit.

But the fundamental reason in denying the petition for declaratory relief was
the principle of res judioata, which stamps the mark of finality and commands

I 3UJI ac 1 1. iRUm at Coart.
In orIer that a pejUon for decaratom resf may Prmpr. the fonolwtg raq i-lt4m mut be

promt: U) tbhe mut be a hJvtkiahJ coa troervy; (2) the con trovery most be brtwveu pervon
whooe Interseta as, adveTrs: (a). tlhe party waskji. doclarstory r.Ucf Imost hav. a SeaL temwt In
the Potaoervy: aad (4) the Amu* cumt be ripe for JdicIaj datortnimtlon. see II Moa&. Cox.
MaN" on run RVL or CoOWY 147 (1147).

a Rule 6". i 1. 4L
0 In the trial eourt. under Ruo* V7. 1 1: in the Cout of Appeah or the 5upare Court. undcr

Rule &4. 1 1. Rule I. I In cousoct'Uo with Rule 6. I I of 101m of Court.
4 Rule 38. 1 1.
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that once a case is definitely litigated it should not be reopened.5 The Court
quoted the ruling in Oberiano v. Sobreteaana:4

"The foundation principle upon which the doctrine of rea judic'ata rnts is that parties

ought not to be permitted to litigate the same issue more than once; that. when & right or

fact has heen Judicially tried and determined by a court of competent Jurisdiction. or an

opportunity for such trial has been given. the judgment of the court. so long as it r-mains

unreversed. should be conclusive upon the parties, and those in privity with them In law

or estate."

Pilipina A. Arenas

Civil Procedure--Timne requirement for continuances and post-
poncments is only directory.

CASILAN and GALAGNARA v. TOMASSI, ET AL.
G.R. No. L-9320, Jan. 31, 1956

GALAGNARA and CASILAN v. GANCAYCO, ET AL.
G.R. No. L-9321, Jan. 31, 1956

These cases were commenced in the Justice of the Peace Court of Guluan,
Samar, one for the recovery of possession of real property and the other for

the delivery of personal property. The cases were heard and decidcd only after

repeated postponements, at times for more than five days and all in all for more

than fiftten days. The defendants appealed to the Court of First Instance which
ordered the cases dismissed for want of appellate jurisdiction to try them on

the merits, the court believing that the Justice of the Peace was relieved of his

jurisdiction to hear the cases for granting postponements for longer periods

than those allowed in the Rules of Courtl so that the decision rcndered by him
was a nullity.

The Supreme Court reversed the decision of the Court of First Instance and

held that the authority of inferior courts to adjourn hearings may conceivably

refer only to continuances after the hearing is begun, the purpose of limiting

the period of such continuances being to insure the continuiy of trial&2 and

thus promote the administration of justice.

Even assuming that Rule 4, Section 9 also governs postponements after

the hearing is commenced, Justice Alex Reyes opined, the limitations therein

prescribed for periods of adjournment are only directory, so that non-compliance

therewith by a Justice of the Peace does not divest him of his jurisdiction there-

after to proceed with the trial and render a decision on the merits but only

subjects him to disciplinary action.3

In the case of Alvero v. do la Rosa, et al.,4 the Supreme Court had occasion

to hold that strict compliance with the Rules of Court is mandatory and im-

I Rule 4. 1 9.
9 See Rule 31. 1 4.
9 See 30 PIr. L.J. 980 (1965).
* G.R. No. L-4622. May 30. 1962.
4 This to the substance of the ruling of the court in the cast of Alaiaqdro. at &L v. Judge o

First Insta ,er of flara,. at aL. (70 PhiL "749 [19401) wherein it was held that the requiremwnt in

said section for the Judge of the Inferior court to decide a case within the period prvacrlbed by

law after trial In not jurisdictional and that a violation thereof does not make the decision void

or null but only subjects the Judge to disciplinary action. T1hin ruling had been reiterated in the

cjaus of Bevmucco v. Abeto. at al.. (71 PhIL 7 [1940]) and Gall no v. Rivers, et al.. (72 PhiL 277

[19411.)
' 76 PhiL 428 (1946).
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perative and that the periods therein prescribed for the performance of certain
acts are deemed absolutely indispensable in order to prevent needless delays and
promote the orderly and speedy discharge of official business. Commenting on
this, Justice Reyes said that it--

-does not nPerehr miLtate axaInst the d bcialons holdIng that observance of the p.-
nod. prescbod for adJouranmts of trial Is wey directory. oonsldering that those ded-
&$one have not falled to take aea t of the aeed for enlforcin rule alinst needles dais"
and have for that reaon eimpaslasd that a wrill disrwa or reckls violaUon t6ereof a
the p rt Of Jud would vbJect thin to discipUnary act op-

Civil Procedure-Amendment of pleadings after a responsive
pleading is served may be made only by leave of court.

BASCOS v. COURT. ET AL
G.E. No. .- 8400, Jan. 80, 1956

The facts of this case were as follows: The Goycna Lumber Company im-
pleaded Ayson and others before the Court of First Instance of Pangasinan for
the collection of a sum of money. All the defendants, except Ayson, filed an
answer cocntaining a general denial whereupon the plaintiff filed a petition for
Judgment on the pleadings.: Before the petition was hbard, all the defendants
except Ayaon had fld an amended answer without leave of court. During the
hearing, the herein petitioner signified his intention to assume the whole obliga-
tion. However, due to the failure of the parties to reach an agreement, the court
rendered judgment on the evidence presented.

The petitioner assigned as error the failure of the trial court to accept the
amended answer. The Supreme Court, found no error and held that a party
may amend his pleading once an a matter of course at any time before a respon-
sive pleading is served.L Thereafter, the court may, upon motion at any stage
of an action and upon such terms as may be just, order or give leave to either
party to alter or amend any pleading to the end that the real matter in dispute
may be completely determined in a single proceeding.'

It must be remembered that in Triia v. Court of First ltace of Cavitc, et
al,4 where an answer containing merely a general denial was filed, the defendant
was allowed to file an amended answer containing a specific denial. This was
held to be discretionary upon the trial court. Moreover, where the purpose of
the amendment is to submit the real matter in dispute without any intent to
delay the action, the court, in its discretion, may order or allow the amendment
upon such terms as may be just.6 But such may be made only at any stage
of the action, not after the rendition of a final judgment.6 The defendants in the
instant case, having filed an amended answer after the plaintiff had interposed
a reponsive pleading, had to ask leave of court for the admission of their
amended. answer.

I auk~ 58. 5 1.
2 Rale 17. # 1: -A perty msay assead his pleedinsg onow an a matlar of course at ay tiwe be.

ftro a rtft v plemdias Is served. or. it the pvs•ding is oe to which so rpo nsIva pleading in
prmitted amd the actlon Its not - eadie upan the tra calen&r. b mnay so amend it at any
time wttlhJ tan dary aftr It Is Psrv*L.

* Rule 17. It.
* 42 O.G. 149&; 75 Pil 757 (1$").
* D.cjuW. et &L v. Locero. 76 Pk. 185. 42 O.0. 2119 (1548).

Eapirita v. Cto f.M. 14 PIhL 61. 91l (10ft).
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With respect to the claim that the trial court should not have allowed the
introduction of evidence by the plaintiff, the court having proceeded with the
case with only the petition for judgment on the pleadings, the Supreme Court
said:

'While as a rule. when Judgment on the pleadings is proper. the court need not require
plaintiff to advance evidence, therv is nothing in the rules which would prohibit the court
from doing so if In its opinion such in necessary for better clarification of facts alleged In
the pleading. Thi to especially so when the pleading contains a claim for damages whic,
under the rule' is not deemed admitted even if not specifically denied. x x x. At any rate.
the rule is well-settled that when one of the parties is onUtled to and asked for Judgment
on the pleadings, neither trial nor notice is nece.mary. "

'

Civil Procedure-Res judicata; jurisdiction. of the Court of Tax
Appeals.

NAMARCO v. MACADAEG and KHO KUN COMMERCIAL
G.R. No. L-10030, Jan. 18, 1956

The rule is well-settled that a final judgment on the merits, rendered by a
court having jurisdiction over the parties and the subject matter, is conclusive
in a subsequent case between the same parties and their successors in interest
litigating upon the same thing and issue, no matter how erroneous such judg-
ment may be.l The requisites of rem judicata, therefore, are the following: (a)
the former judgment must be final; (b) it must have been rendered by a court
having jurisdiction over the parties and the subject matter; (c) it must be a
judgment on the merits; and (d) there must be, between the first and second
actions, identity of parties, of subject matter, and of cause of action.2

The instant special civil action of prohibition and certiorari against the
Court of First Instance of Manila involves these requisites of rea judicata. The
Commissioner of Customs seized two shipments of garlic belonging to the Kho
Kun Commercial, an importing firm, for violation of Republic Act No. 1296.
Said shipments were turned over to the NAMARCO in order to be sold to the
public. In connection with an order of the President of the Philippines, the im-
porting firm brought suit against the NAMARCO to preve:t the latter from
disposing of the shipments so that it may be able to redeem the same. The
NAMTARCO filed a motion to dismiss on several grounds, the most important of
which are as follows: (a) that the action was barred by a prior resolutions of
the Supreme Court; and (b) that the Court of First Instance was without
jurisdiction of the subject matter because appeals from the decisions of the Com-
missioner of Customs may be taken only to the Court of Tax Appeals. The
lower court denied the motion. Hence, this action.

The Supreme Court ruled that the action brought in the Court of First
Instance of Manila is the same as that disposed of by it in a previous resolution.
It noted that the subject matter of both was garlic. The parties, it said, were
also the same although in the first case, the respondents were the NAMARCO
and the Commissioner of Customs while in the second, only the NAMARCO was
stied. Apparently, the Court was following the converse of the rule that &l-

? Rule 9. 1 8: -Material averment in the complaint. other than those am to the amount of dam-
a'', shall be detmed admitted when not smpviflc&lDy denied ..

8 Llchauco v. Gua ch. 76 Phil. 6 (1945).
S San Diego v. Cardona. 70 Phil. 281. r92 (1040).

0 Re~es v. Reyes. G.R. No. L-4761. Feb. 27. 1952: People v. Macsdaeg. GR. No. L-4319. May
22. 1952: Lao v. Dee and Lao. G.R. No. L-3890. Jan. 23. 1952. Caridad v. Novells. G.R. No. L.-4:07.
Oct. 24. 1962-

0 Kho Kun Commercial v. Comrnisioner of Customs and NAMARCO. G.R_ No. L-971S.
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though in the second action there are joined parties who were not so in the first,
there is still res judicata if the party against whom the judgment is offered in
evidence was a party in the first action,4 when it stated that the failure to in-
clude the Commissioner did not save it from the objection that there were the
same parties because the Commissioner was a necessary and indispensable party.
Although more issues were involved in the second case, still the court considered
the issues to be the same. It said that the mere fact that new issues are raised
does not take the case out of the rule of rea judicata because it is not only the
issues actually passed upon that are barred, but also any other issue that could
have been raised in the previous case.5

With regard to the second ground relied by the NAMARCO, the Supreme
Court repeated its ruling in previous cases6 to the effect that the Court of Tax
Appeals has exclusive jurisdiction over appeals from the decisions of the Com-
missioner of Customs,7 which jurisdiction excludes that of the Supreme Court
and Courts of First Instance.

Civil Procedure-Execution of judgment as a matter of right lies
only in case of failure of adverse party to appeal.

LEDESMA v. TEODORO and AGAPUYAN
G.R. No. L-9174, Jan. 25, 1956

Jose Agapuyan brought an action against Joaquin Ledesma, mayor of Cadiz,
Negros Occidental, in which he sought his reinstatement as chief of police of
said municipality claiming that he was removed in 1946 and that despite his
efforts, he was never restored to the same. In June, 1954, however, the provin-
cial governor ordered his reinstatement which order the defehdant ignored.

On April 15. 1955, after due trial, the court rendered its decision ordering
the reinstatement of the plaintiff with back salaries until actual reinstatement.
The motion for reconsideration was denied. On May 14, 1955, on motion of the
prevailing party and before the time to appeal had expired, the court ordered
the execution of the judgment despite the effort of the adverse party to stay
execution by offering supersedeas bond.

It is to be noted that only a final and not an interlocutory2 judgment or
order may be executed, the only execption being an order for alimony pendent*
lite, according to Rule 63, Section 6. Hence, if the time to appeal has expired
and no appeal has been perfected, the judgment rendered becomes executory,
and the prevailing party is entitled as a matter of right to its execution.4 It
then becomes the ministerial duty of the court to issue the writ of execution.&

4 Pe-Aalosa v. Tuason. 2 Phil SOS. 123 (1912). The reason for the rule is that otberwise, no
anattr how often a we ms be heard and decided, the parties might renew the litigation by simply
$otnnr with them a nrw party. (Ahma and Arnaiat v. Johnson. 21 PhIL log. 374 [1912]).

" See Role 39. 1 45. Ruos of Court: Pef slosa v. Tuszon. FPhil. 303. 212 (1912).
* Mlflare. v. Amparo. G.R. No. L-8304. June 30. 1955: Miflares v. Amparo and Nepornuotoo.

G.R. No. L-836. June 30. 1965: Mallare v. Atnparo and &are* Invcstnents Co.. G.R. No. L-8I31.
June 90. 1955.

' 17. per. .% Republlc Act No. 1125.
SPe-' -na v. Perkins. 7 F hIL 2-3. 214 (1982): PhIL Trust Co. v. Sant&maria. 53 PhIL 4"S

(I 5): Ypio. et al. v. Powel. " PhiL 724 (1917). Mendoza v. Parunsso. 49 PhIl. 271 (1 9M).
T Rule 41. 1 2: -No Interlocutory or incidental Judgment or order ahail stay the proarvas of an

action. nor shall it be the sub t of appeal. until final Judgment or order Is rendered for one
party or the otbr.~ [/

* I MORAN. Coa 'eS oON Tqa RULM OF CoUT 786 (1952).
* L'm v. S!nuiain. 37 PhIL 517 (1018); Fiesta Y. LUorrnt., 23 PhIL 514 (1913): Xbo v. Cafima-

rm. 45 0.G. 7 5 (1947).
2 BueisAvwnturs v. Garcia. 78 Phil. 719 (1947).
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The above rules and principles were applied by the court in disposing of the
present petition for certiorari and mandamus. It declared that under Rule 39,
Section 2, the court may, in the exercise of its discretion, issue an order of execu-
tion, on motion of the prevailing party with notice to the adverse party upon
good reasons to be stated in a special order. However, if the execution is issued
before the expiration of the time to appeal,6 it may be stayed upon approval
by the court of a sufficient bond by the appellant, conditioned on the perform-
ance of the judgment or order appealed from, in case it is affirmed in whole or
in part.

Since the time to appeal in the present case had not expired, the question
before the court was whether there was suffcient reason to deny the supersedeas
bond which was offered. To answer this question, the court resorted its previous
ruling :7

.'The requircmcnL a.3 to trccial rraaons is one the importance of vhich trial courts
must not overlook. If the Judgxment is executed and. on appeal. the same is reversed, &I-

though there are proviuions for restitution. oftentimes damages may arise which cannot be
fully compensated. Accordlngly. executlon should be granted only -hen thes. considers-
tions Are clearly outweighed by superior circumstances demanding urgesncy. and the ahove
provision requires a statement of those circumstances as a security for their existafe."

The court concluded that a perusal of the order of the Judge showed that
the reasons given to justify the order did not outweigh the considerations above
adverted to. It added that although as a general rule the power. to deny
or grant a motion for execution is addressed to the sound discretion of the court,
and generally the appellate court should not interfere to modify, control or in-
quire into the exercise of such discretion, yet the intervention becomes necessary
when it is shown that there had been an abuse thereof.8 Such was the case
here.

Civil Procedure--Charge of contempt of court need not be fled
by Fiscal.

PEOPLE v. VENTURANZA, ET AL.
G.R. No. L-7974, Jan. 20, 1956

Courts possess the inherent power to punish a party for contempt.1  This
power is essential to the preservation of order in judicial proceedings, and to
the enforcement of judgments, orders, and mandates of courts, and, consequently,
to the administration of justice.2  Respect of the courts guarantees the stability
of their institution. 3

Civil contempt is the failure to do something ordered by a court to be
done for the benefit of a party. Criminnl contempt is any conduct directed
against the authority or dignity of the court. 4 Under the Rules of Court, con-

4 Rule 41. 1 3.
SAruilos v. Barrios. et aL. 72 PMil. 2M., (1941).

• Federal Firms. Inc. v. Ocamro. 44 O.G. 38419 (1947): Calvo v. Gutierrmrw. 4 PhiL 203 (1906);
Case v. Metropole Hotel and Rvetaurant. 5 PhiL 42 (I)061); anay v. GuUrrvs David. 418 PhIL 76L
(1926): Buenaventura v. Pefa. 44 O.G. 4923 (1147); Ong Sit v. Pkelo. 44 O.G. 4915 (1947); Na-
redo v. Yatco. 45 O.G. 3390 (1940).

9 Slade Perkins v. DIrvctor of Prieons. &8 PhIL 271 (1933).
0 In re Sotto. 46 O.G. 2570 (1949): In re Kely. 3.6 PhIL 944 (191G): U.S. v. Lao Itoe. 34 PhIl.

867 (1917).
8 Salcedo v. Hernandri. 61 hl. 724. 729 (1935).
6 Slade Perkins v. Director of Prisons, cupra note 1.
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tempt is of two types: (a) direct contempt,5 which may be punished summarily;
and (b) constructive contempt, or one that Is committed outside the court.1

Respondent Atty. Torres, while appearing before the Court of First Instance
of Capiz as counsel for one of the defendants in a criminal case, was found
guilty of contempt in the first case for charging the judge with arbitrariness,
inducing and encouraging his client not to appear in court for trial and to dis-
obey its orders, uttering disparaging remarks against the judge in his actuations

'before the public, and for instituting an action for moral damages against the
judge without lawful cause or reason; and in the second case, for sending a
telegram to the judge containing derogatory statements against the latter's per-
son and dignity. The charge was properly made in writing and an opportunity
wa given the respondent to be heard by himself or counsel However, he failed
to attend the hearing, whereupon he was declared in contempt.

Torres contended that since the charges filed against him were criminal in
nature, the proceedings against him should have been begun by the filing of an
information by the fiscal, because were proceedings to be filed by a judge against
whom the contempt was committed, the latter would, in effect, act as accuser
and arbiter. The respondent was apparently relying on a statement made by
the court in a previous cases to the effect that proceedings for contempt are
criminal in nature even when the acts complained of are incidents a civil ac-
tions.

The Supreme Court found no merit In this contention. It stated that the
proceedings, not being prosecuted as an offense under the Revised Penal Code
but under the Rules of Court, the intervention of the fiscal became unnecessary.
It said:

-Were the Intervetou of the proscutins oak-er required and Judges obliged to Ols
compkaInte for contmpts against them before the prosecuatng oftScer, in order to bring the
guilty %o Justice. courts would be Inferior to proeocuUag offtoere and Impotent to perform
their functions with dispatch and absolute Independence. The Instiftatso of charree by the
proosecutig offcer Is mot necasar7 to hold person. gulty of dV1i or crITrUJat contempt
amenable to trial and punshmrent by the court. AM that the law require Is that there be a
charge In writlng duly ffied in court and an oportunlty to the peruon ch rged to be beard
b, himself or counsel. The charge may be made by the fscal, by the judgr. or even by a
private person.-

Civil Procedure--When action for unlawful detainer is to be
brought.

ZOBEL v. ABREU and MERCADO
GIL No. L-7663, Jan. 31, 1956

There is unlawful detainer when the defendant's possession which was ori-
ginally lawful had become unlawful by virtue of the expiration of his right to

Lae R3ek lin v. Coletor of Cartma. 41 Phil. & (1921): Narcdis v. Bowe. n2 Phi 5.
81 (1912): C(a.islas v. Pecos. 44 O.G. 514 (1960).

a Lee Hck Hom v. Conetor of Custcos. id at 6&2z -in proedlas &agIst a pe afls
to be suBW of contesmt of court. It is not to be forgotten that suc proceedins ar emoa
treated " ertsizl In nature even wbe the act complained of are Incident* of civil actions. Pro
this raon. the mode of procedure and rules of ovidemce In comtupt procoodingm are armited
a& ar an practicable to those adapted to crtmial proseeution.
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possess.1 In the case under consideration, the Supreme Court, in accordance
with Rule 72, Section 2, of the Rules of Court, held that the period for bringing
an action for ejectment or unlawful detainer must be counted from the time the
defendant has failed to pay the rents after demand therefor. It is not the failure
to pay rents as agreed upon in a contract, but the failure to pay the rents after
a demand therefor is made that entitles the lessor to bring the action.

Plaintiff Zobel leased a fi.shpond to the defendant on April 1, 1950 for a term
of one year, renewable from year to year. Prior to and within one year from
the filing of the complaint on February 5, 1954, the plaintiff had been deprived
of the possession of the property by the defendant, despite the repeated demands
of the former to return the same, the last demand being made on October 9,
1953. Further the defendant Mercado failed to pay the rents due from him
from April 1, 1951 up to the filing of the complaint.

On motion of the defendant, the Justice of the Peace Court declared itself
to be without jurisdiction on the ground that the cause of action accrued on
April 1, 1952 when the plaintiff could have demanded the return of the property
for failure of the defendant to pay rents from April 1, 1951 up to March 31,
1952.

The Supreme Court, in reversing the decision of the lower court held that
it possessed jurisdiction, and declared:

"Furthrmor . even if the lese had failed to pay the rents after a demand had bem

made upon him therefor. the lesor etill had th privileg, to waive his right to bring th.
action, or to alow the lose to continue In possession. thereby kegsLHilng such pmsmion.-O

Gonzalo T. Santos

Civil Procedure-Courts will not render a judicial declaration, of
pregumption of death of petitioner's spouse for the sole purpose of
defining petitioner's civil status.

LUKBAN v. REPUBLIC
G.R. No. L-8492, Feb. 29, 1956

Can a presumption of death be judicially declared for the sole purpose of
defining the civil status of a married person who wishes to contract a second mar-
riage? This question may now be considered a moot one in view of the decision
of our Supreme Court in the present case wherein the rulings of the same court

I Rule 72. 1 1 provide: A "person against whom the possession of any land or building i un-

lawfully withheld after the exiration or termination of the right to hold poseeeion. by virtue of
any contract. exprvas or Impli d. x x x may at any time within one year after such unlawful de-
privation or withholding of roase ion. bring an action in the proper inferior court against the
person or persons unlawfuly withholding or depriving of posseion. or any person or persons
claiming under them. for the restitution of such poeaeoslon. together with damnares and costs. Th
complaint must be verif. ".

See Model v. Militants. 41 Phil. 526 (19.1): Co Tiamco v. Dias. et aL. 75 PhIL £72 (1946).
According to the above-quoted "Ir provislon. the action must be brought before the Justice

of the Pace Court (Se* ReP. Act No. 29. 1 SR) within one year after the unlawful deprivation
or withholding of pomalion complained of has taken place. (Aloan• v. Municips.11ty of Placer. 6
PhiL 71 (19061: Gut4rmre v. Rosario. 15 Phil. 116 (1910]: Gumiran v. Gumiran. 21 PhIL 174
(19121). The avowed purpoo. of the law in fixing at one year the period within which such ac-
tions may be brought is to require tsar of said nature to be triad as soon as possile and decided
pruomptly. 11 Moss,'. Coxmzrr om Tits flLas or CouxT. M9 (19521).

9 This in the aubatancv of the court* ruling in Lurido and Lwrddo v. Vila, 2S Phil 414 (1913).
whert-in it was held that: ".. the landlord might onnclude to rive the t&nant credit for the payrmrnt
of the rents and allow him to continue indeflnitely in the possession of the property.... During
such period, the tenant woud not be in itloval possession of the property and the landlord could
not maintain an action of de.ahwo until after he had taken steps to convert the legal pomsion
into an ilkgal posession.'"
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in two previous cases1 are reiterated and affirmed. In 1933, after 17 days of
married life the husband of the petitioner left her and since then he had not
been heard from for more than 20 years despite diligent search. Because the
petitioner intended to marry again, she asked that her civil status be determined.
The Solicitor-General opposed the petition on the ground that the same was not
authorized by law. From an adverse decision of the CFI the petitioner appealed.
The Supreme Court said:

-We believe that the petition at bar ones within the purview uf our decision in the
case of Niolai BzatrawO wherein It was held that a petition for Judicial declaratlom that
petltioer s husband be presumed to be dead cannot be entertained becatse it is not author-
baed by law. and If such declaration cannot be made in a secial proceeding similar to the
present, much oss n the court determine the status of patitioner as a widow since this

matter must of neeesitr depend upon the fact of death of the husband. This court can
then declare upon proper evidence, but not to decree that be Is nerely presumed to e doad.-

The petitioner contended that her petition could be entertained by the Court
bocause Article 349 of the Revised Penal Code, in defining bigamy, provides that
a person commits that crime if he contracts a second marriage "before the ab-
sent spouse has been declared presumtively dead by means of a judgment ren-
dered in the proper proceedings". The Court said that the argument was un-
tenable for the words "proper proceedings" used in said article could only refer
to those authorized by law such as those which refer to the administration or
settlement of the estate of a deceased person.3 In support the Court quoted
from a case: 4

"For the purpoe of the lvil marriage law It in not necemsary to have the former
spouse Judicially declared an absentee. The declaration of abeence made in accordance with

the provilloa of the CivU Code has for its sol purpose to seushi the taking of the n.

sary precautioe for tbe administration of the estate of the absentee. For the celebration
of civil marriage. however, the law only requires that the former spouse has bern absent
for seven consecutive years at the time of the second marriage: that the spouse preornt does

not know his or br former spous to be living; that such former spouse is mvuerally re-

puted to be dead and the spouse present so beheves at the time of the ceiebratko of the

mariage (Sec. 111. par. 2. Gem. Order No. 68).-S

Then the Court restated the reason behind the ruling that a declaration of
presumption of death can not be made:

-A Judicial promouncament to that effect, evn of Anl and executorr. would sti be A
prisma face presumption (Jurs r4Letum) oub'. It is stu disputabde. It is for that remaon

that It cannot be the subject of a judicial pronouncement. if it Is the only question or mat-

ter Involved in a case, upon which a comvetent court ban to pass... '6

Civil Procedure-Judgment by default.

TAGUINOD, ET AL, v. MANGANTULAO
G.R. No. L-7970, Feb. 28, 1956

Under the Rules of Court1 if the defendant fails to answer within the time
specified therein, the court shall, upon motion of the plaintiff, order judgment
against the defendant by default,2 and thereupon the court shall proceed to re-

' Nieolal Smstraw cae,. 46 O.G. (supp. 1) 24 (1948); Jones v. Hortaqiue. 64 Phil 179 (1937).
2 5ap s, note L
* See Artlce $90 and 291. Civil Code.
* Jones v. Hortiqla0. msrs ote I.
* Sow Article 13. Civil Code for a similar proviksin.
SNieolal BSatraw ease. murm note :L
SRul 9 1: Rnle 10 1 9; Rule 12. 1 4.

5 Rule 25. I . A defendant who answered but failed to appear at the trial cannot be declarwd
in default. but the trial may proeed without him. Go ChansJo v. Roldan 87-Cjgo. 1 PhiL
40& (1111): Cababan v. Weeenhag", 8 Phil. 804 (1918). cited In I MOaAN. COMMiErTS O N
Rusu OF Court 702 (122).
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ceive the plaintiff's evidence and render judgment granting him such relief as
the complaint and the facts proven may warrant.3 The failure of the defendant
who receives a summons to answer may be due to any of these causes; (a)
either to his resolution not to oppose the plaintiff's allegations and relief de-
manded in the complaint and willingness to abide by the judgment granting said
relief after the presentation of evidence by the plaintiff (b) or to fraud, accident,
mistake or excusable negligence without which he could have filed his answer in
time, for he has a good defense. 4

In the instant case, the Supreme Court did not hold the failure of the client
to find his former lawyer to defend his case in time an excusable negligence.5

The defendant herein was served with summons but he failed to file his answer
within the rcglementury period. le appealed to the Supreme Court from an
order of the CFI denying his motion for reconsideration of the judgment taken
against him by default, and insisted that the lower court erred in declaring him
in default and in rendering a judgment against him. The Court said that if the
defendant could not find his former lawyer, he could have retained the services
of another lawyer and proceeded with his case as soon as possible, but instead
he allowed 23 days to pass without making an effort to get another lawyer.

Civil Procedure-Relief from juidgments; service of pleadings
and notices.

VIVERO v. SANTOS, ET AL.
G.R. No. L-8105, Feb. 28, 1966

This is a suit to recover a money judgment upon a loan. For failure of the
defendants or their counsel to appear on the date of hearing after their second
motion to postpone the hearing to any date after the 1953 national election was
denied, the court received the plaintiff's evidence and rendered judgment against
the defendants. After an urgent motion to reopen the case was denied the judg-
ment became final, so defendants sought relief under Rule 38' but was likewise
denied.

On appeal the Supreme Court, passing on the right of defendants to petition
for relief from judgments or orders under Rule 38, said that petitions of this
nature, as a rule, are addressed to the sound discretion of the court,2 and unless
abuse of discretion is shown the order of the court should be left undisturbed.'
In the case at bar the act of defendant's counsel in ignoring the court's warning
to look for nnother lawyer to take over the case was reprehensible, but it was
not a sufficient ground for granting the relief prayed for considering the post-
ponements had in the case and the warning given to the defendants' counsel.

0 Rule 15. I 9.
4 MoRaN. op. cit. "'pro note 2 at 703-704 citln 31 Am. Jun- 137: Lira Toco v. Go Fay. 45 O.G.

330 (1949).
1 The defendant who Is declared In dcfault cannot appeal. unlea he film a motion under Rule

38 asklnr that the order of default be set aside upon the ground of fraud, accident, error or rnls-
tale. or recuvable nelisrnc, and If his miotlon Is denied be ry appeal from the order denying
ai ch motion and he mAy. in the meantime. apply for & writ of preliminary Injunction to stop the
ereutition of the Judgment rendered on the merits. Id. at 705. citing Ltrn Toco v. Go Fay. ate note

4 wiujra: Son. rt al. v. Mel-ndrv,. et aL. G.R. No. L-3824. May IS, 1961.
1 1 2 privide% that vhen a Judirmnt or order is entered. or any other proceeding Is taken.

araninmt a party In a CFI throush fraud, accident. mistake, or excuh)l., negligence. he may ile a
pertiton In such court and In the same cause praying that the Judjdaeat, order, or proceeding be
art aqide.

I Coornb v. Santos. 24 PhIL 440 (1013): Dalpan v. Sigabu. 26 PhIL 184 (1913): Mapua v.
MIendtia-,. 45 PhIL 424 (1923): FelLamino v. Gloria. 47 PbIL 947 (1924); PhIL Guaranty Co. v. Be.
lando. 53 Phil. 410 (1929).

8 La 0 v. Dee. et aL. G.R. No. L-3890, Jan. 23. 1963.
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Commenting on the effect of the counsel's conduct the Court ruled that the
lack of necessary diligence on the part of the counsel which was to his client's
prejudice was a misconduct binding upon his clients and the latter could not be
heard to complain that the result might have been different had he proceeded
differently,4 and quoted:

-f Ifjh goround. were to be admitt" am reasons for reoivening ess. there would never
be an and to a suit so lonar as new counsel could be employed who could allwe and show
that prior counsel had not b6sn awfficiently diliget or experienced. or lezar.L-S

Coming to the allegation that had the defendants been notified of the hear-
ine or decision by the court or counsel, they could have taken appropriate action
in due time, the Court observed:

Mader our rules. if a ptrty appears by an attorney who makes of record hi appear-
&. service of the pleadings I. required to be made upon the attorney, and not upon the
party (Rule 27. Sectiou 2). And this Court has beld that In such a case notic, given to
the ellat and not to &I@ atmrm I is not a motive In Jaw.-

This in true even where a copy of the decision is received by the client him-
self unless service to the client himself is ordered by the court.6

Civil Procedure--Amount of damages to be proved upon asking
fudgment on the pleadings or at least before judg-ment becomes final
and executory.

RILl v. CHUNACO, ET AL.
G.RL No. L-f30, Feb. 29, 196

The rule that material allegations are deemed admitted if not specifically
denledl in not applicable to allegtions regarding amount of unliquidated dam-
ages Such allegations need not be specifically denied, but shall be deemed to
be in issue In all cases, unless exprmly admitted.t

The operation of the rule stated is explained in the case of Rili r. Chunaoo.
In this action to vindicate ownership over two parcels of land and to recover
damages for alleged Illegal possession thereof, the lower court rendered judg-
ment for plaintiffs on the pleadings because defendant was deemed to have
admitted the materidl allegations of the complaint fied against him he having
made a mere general denial thereof. After the judgment became final and
executory the plaintiffs moved that the case be set for hearing with respect to
the amount of damages allegedly suffered by them. Applying Rule 9, Section 8,
the Supreme Court on appeal said-

-Ametles regusiug the amoct of daz-maze are not doew~d admitted even If sot
peclin~ly denied and so meet be dobr proved. Apvpnt did not offer to present eridence

to Wrive theft damase bat assisf asked for I ' t eo the pledosis. Hem. they
must be cMered to baye waved or rvacusced their -%-1- for damagms."

'Xvesmiag that pisla emuld AML anor their damages ea after akia for
Jdemat on the plaadhmm tLey could do s ly stors sam Joduset besmma flal ad
exe ba7 ne thereafter the Iser cort bot control over ts Ju t save to sides
its er- i.m... lowt Nziodtian to alter or amn the seame so s to Lnelode therein am
award ot 4-nose is appeflant. ftvmw.

e 0 Tylted staes v. Usses. IS MhIL as (3914).
* a:tt a Le Flhe v. Reynolds. rIdt. Case No. 34I. 11 Btel (US) 357.* Iid.
I Ru 9o. 15 pride t&at inatew veal berut in the c~oplISa14 other than thos s to the

amount f damage. Shan be deemed aamittwe when mot ape aly deaied.
8 'Lebaneo v. Omb. 73 PUM & (1S4) chad with aprovl In 1e present seo. of IDi v. Cku-

W~aco. 0.3. No. L-"40. 7ob. "9. 2964
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In the instant case the Court in an obiter dictum held that the amount of
damages may be proved even after the judgment rendered on the pleadings has
become final and executory if there is an express reservation for that purpose
in the motion for judgment on the pleadings.

Civil Procedure--"Calezdar Month" as used in Section 8 Rule 72
defined.

SALVADOR v. CALUAG
G.R. No. L-7458, Feb. 29, 1956

Under Rule 72, Section 8 an execution shall issue immediately upon a judg-
ment rendered against the defendant in a forcible entry case, unless, among
others, during the pendency of the appeal, he pays to the plaintiff or into the
court, on or before the tenth day of each calendar month, the reasonable value
of the use and occupation of the premises in question for the preceding month
at the rate determined by the judgment. What is meant by the term "calendar
month"? In the case of De Guzman v. Lichauco,I the court said that it does not
mean every period of thirty days beginning from the date of the appeal, but it
has reference to the month in the calendar. In the instant case of Salvador v.
Calhag, the lower court relied on the Lichauco case; the Supreme Court, how-
ever, disagreed with it, and held:

"It is our considered opinion that in cajwm of monthly rentals which could be paid
from a given day of a month up to a given day of the following month, the calendar usonth
within which the rent could be deposited or paid should be that following the month in
which the rent matured, that is. if the rent matures On any day of the month of October.
the calendar month referred to In Section 8. Rule 72 within which the rent should be paid
to avoid execution of the dcillsion shall be the month of November. and so on."

To show no inconsistency in its decisions the Supreme Court further said:

'In reaching the foregoing conclusion, we are not unrnindful of the rulngs laid down
In the cas, of Do Gurnman v. Lichaueo which the lower court took Into consideration In
Issuing the disputed writ of execution, but the question raised in that case. was whether
the starting point for computation of one month to the date of appeal and not the calendar
month composed of 20 days as defined by Section 13 of Rev. Adm. Code. That cse there-
fore has no parity with the present case where the point In issue is whether the decl-
sion of the Municipal Court of Quezon City should be xecutod only because the rent corre-
sponding to September 2G. 1953 to October 25. 1953 has been paid on October 20. 1053 and
not on or before October 10. 1953..."

Civil Procedure-Time of objection to admissibility of evidence.

PEOPLE v. HON. J. TEODORO
G.R. No. L-8070, Feb. 29, 1956

The instant case is a petition for certiorari to annul two orders issued by
the respondent judge in the course of the trial of a criminal case. In both orders
respondent prevented the assistant provincial fiscal from identifying two certi-
fied true copies of the service record of the accused in two bureaus of the Gov-
ernment as part of public records upon objection of the counsel for the accused
that as the latter was being charged of falsification, the original documents must
be produced. The Supreme Court, after observing that the offense charged was
not falsification or forgery but the use of a falsified certificate under Article

1 32 PhiL 291 (1921).
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175 of the Revised Penal Code, and that said official records could be proved by
certified copics without question under Section 41 of Rule 123, held:

-An the odficial records sousht to be Identified wre not yet presented. nor the pur-
poe thcTrecf discsd. t obJertjan theret and the ruling sustaftln the objection we.e
both premature.-

And in support the Court quoted the following:
SEver7 objection to the ad wiesbUty of awasce ahaB be made at the time such evi-

dence is Offerod. or a soon thereafter an the objection to Its admni*MHty shall have become
apparent: otherwie t objection shAf Le treated as walved...

Civil Procedure--Execution before expiration of time to appeal.

ASTURIAS, ET AL. v. VICTORIANO, ET AL.
G.R. No. L-8817, Feb. 29, 1956

Section 2 of Rule 39 provides that prior to the expiration of the time to
appeal, the court may issue execution on motion of the prevailing party and
with notice to the adverse party, upon good reasons to be stated in a special or-
der regardleas of whether such order is issued before or after the filing of the
record of appeal.1 The reasons are required to be stated in the special order but
it has been held that statement by reference is sufficient as when such reasons
appear in a motion for execution, and reference thereto Is made in the special
order as grounds therefor.2

In the case at bar,s the Supreme Court, in granting the writ of certiorari
found that the lower court's special order specified no reason, and said that
while statement of the reasons by reference is sufficient, as when those reasons
appear in the motion for execution and reference thereto is made in the special
order as grounds therefor, the order complained of made no reference to the
reasons alleged by the movant as grounds for the immediate execution.

Besides finding that Judicial discretion was improperly exercised, the Court
concluded that even if the lower court ordered the immediate execution of the
Judgment on the strength of the allegation contained in the motion for execution,
the order would still be without sufficient basis, because the allegation of in-
solvency under oath was denied by the defendants and was not supported by
proof.4

Civil Procedure--SwuCce8sors in interest.

CATALINA DE LEON v. ROSARIO DE LEON
G.E. No. L-8966, Feb. 29, 1956

In order that a judgment or order rendered in a case may be conclusive in
a subsequent case, the following requisites must be present:

(1) It must be a final jodgmynt or order
(2) The court renderdrrg the w mut have jur'i ovdjs of the &ubJ*c-3attrr and of

' Xaae. 0euiwru ow Tm tut or CovTw 72 (132 d..) dtlng lb. cae of Phil Allen
FProie-t 4diunletzatim v. Cautal. GJt No. L][S91. July 0. 1361.

* Haumn Y. Cabrera 72 PhMI 701 (1042). Jow" v. DBoas, 4r7 Phil 1 (1*23).
a Astrkw at aL v. Vktoriano at aL. GJL No. L 9 -IT. ret. 23. 1364.
* Filing of hemA by sucessful party (I1&ckends Navarra. Inc- v. Labra ior at aL. CZ PhIL 53G

f1359]) &ad the fact that tbe appai bIenS take= for purpose of dela (Prbtel'o et a. v.
iHoda et aL. 73 PhIL 300 119411): Doo Trrdlngj Center v. ]Rodas. 73 PhIL :27 (11411) where con-
sidered good rasons to caue Imnediat awme utiom of judsTent or order before te enpira~ton of
time to appeal
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the parties;
(3) It must be aI judgment or order on the merits; and
(4) There must be between the two cases Identity of cause of action: Identity of subject-

matter and Identity of pa-ties.1

The parties in the second case must be the same as the parties in the first case,
or at least, must be successors in interest by title acquired subsequent to the
commencement of the former action or proceeding, as when the parties in the
subsequent case are heirs or purchasers who acquired title after the commence-
ment of the former action or proceeding.2

In Catalina de Lcon v. Rosario de Leon, the plaintiff bought one-half of a
parcel of land from a certain couple. She commenced this suit against her ven-
dors asking for the formal execution of a transfer deed as well as the registra-
tion thereof. The trial court dismissed the case for lack of sufficient cause of
action, in that in a decision rendered by the CFI of Quezon City the transfer of
the land in queation made by certain Roque and Bautista to the vendors of the
herein plaintiff was declared rescinded and without effect, and since, the plain-
tiff was merely a successor in interest of the said vendors, the judgment against
them was binding upon her. The Supreme Court, after citing SectIon 44(b) of
Rule 39,3 held:

"That to be succesor In interest a purchaser must acquire title &%b&.qw*9et to the com.
mepicement of the action., and not before as in the present case. If action i flied against
the vendor after he had parted with his title In favor of a third person, the latter is not
bound by any Judgment which may be rendered against the former. In such a case the
principle of res judicata does not apply.-

Civil Procedure-Affidavit of merit.

GONZALES v. AMON
G.R. No. L-8963, Feb. 29, 1956

In the case of Valerio v. Hon. Bi. T. Tan ct al.,l it was held that although
affidavit of merit is required for a new trial under Rule 37 or for vacating a
judgment under Rule 38, yet such affidavit is not necessary when an order is
sought to be vacated because the movant has been deprived of his day in court
through no fault or negligence on his part, because no notice of hearing was
furnished him in advance so as to enable him to prepare for trial.

In this case of Gonzales v. Anton an action for the recovery of two parcels
of land, the trial court ordered the complaint dismissed and authorized the clerk
of court to receive defendant's evidence, for failure of plaintiff or his attorney
to appear at the trial notwithstanding due notice thereof. The Court found no
merit in this appeal because the motion for reconsideration, though supported
by the affidavit of the clerk of court to the effect that through inadvertence she
forgot to bring to the knowledge of plaintiff and his attorney the notice of hear-
ing that she received, was not accompanied by an affidavit of merit, that is,
a sworn statement that plaintiff had a good and valid cause of action against
the defendant, notwithstanding the latter's defense that he had already redeemed
the land in question.

Jerry P. Rcbutoc
I San Diego v. Cardona .70 Phil 281. 283 (1940).
2 I MoaAN. Comxax'T. o" Tun RUL= or mu CourT 870 (1962 ed.). citing a good number of

cas4M decided by the Supreme Court of the Phillppines.
9 'In other cases the Judgment so ordered is. In r-pect to the matter directly adjudged. con-

clusive between the parties and their successors in interest by title subsequent to the commence-
ment of the action or special proceeding, litIlgating for the same thing and under the s =* title
and in the same capacity.-

G.R. No. 1-8446. September 19. 1965.
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Constitutional Law-A petition to declare a statute invalid must
show direct injury to petitioner.

JUAN BAUTISTA v. THE MUNICIPAL COUNCIL OF MANDALUYONG,
RIZAL ET Ai.

G.R. No. L-7200, Feb. 11, 1956

In order that an individual may question the validity of a statute or law,
what requisite fact must he show the court?

In two earlier cases,1 the Supreme Court announced this doctrine: "The rule
is that a person who questions the validity of a statute or law must show that
he has sustained, or is in immediate danger of sustaining, some direct injury
as the result of its enforcement."

This ruling was cited with approval and reiterated by the Supreme Court
in the present case which involves a petition to declare an ordinance of the Mu-
nicipality of Mandaluyong, Rizal, invalid. Said ordinance provides:

-PROVIDED. HOWEVER. only one Special Watchman's Agvnc7 shall be granted the
excluave privil)g or right to conduct a special watchman's agency within the territorial

limits of this munlpality subject to the power of the Municipal Mayor 'to revoke their Ii-

cnae In view of the reasons provided eblewhere In this Ordinazce.'"

Petitioner alleged in support of his petition that the ordinance was violative
of law because his rights were affected, he being engaged and licensed in the
guard and watchman's business and having contracted to guard the Wack Wack
Golf and Country Club.

The Supreme Court found the ground insufficient to constitute a cause of
action. It was unanimous in declaring that the petitioner could not properly
institute the present petition since his rights were not affected as he claimed in
his petition.

Speaking through Justice J. B. L. Reyes, it said: "Appellant's petition does
show that his interests are, or about to be, adversely affected or prejudiced by
the enforcement of the ordinance which he claims to be invalid. On the other
hand, it appears that he still has license to engage in the guard and watchman
business, and there is no showing of any threat that his license would be revoked
or cancelled."

It is implicit though in this ruling that it is not necessary that the rights
or interests of the petitioner be actually and presently afffected It is suffi-
cient that such rights or interests "are about to be adversely affected or pre-
judiced."

Political Law-The police power of the state justifies the abate-
ment of nuisances per se by summary proceedings, without judicial
process.

SITCHON, ET ALS. v. ALEJO AQUINO, CITY ENGINEER OF MANILA
G.R. Nos. L-8191; L-9397; L-8500; L-8513; L-8516; L-8620, Feb. 27, 1956

Theie are six class suits to enjoin the City Engineer of Manila from carry-
ing out his threat to demolish the houses of the petitioners which were standing

C ostodlo v. Prusdent of the senata. C-R Na. L-1i7. Nov. 7. 196S: Manila Rae* Mors. Train.
ery" AmociatIon v. Do la 7%nto. G.R. No. L-2947. Jan. 11, 1951.

n Ordlnftoe No. 13. 1 3. 8-rim of 2148. andaluTOnS. RIxaL
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on public streets or built on portions of river beds, hence public nuisances under
the Civil Code.

First basis for the petition was that the City Engineer had no power to take
proper action against public nuisances, since Articles 700 and 702 of the Civil
Code empower the district health officer and not the city engineer to take such
action. The Supreme Court sustained the City Engineer since under the Revised
Charter of Manila, he is expressly authorized to abate public nuisances. A spe-
cial law prevails over a general law.l

A second ground for these petitions was the fact that petitioners were not
given the chance to show in a judicial proceeding that their houses did not con-
stitute public nuisances. The Supreme Court deemed such proceeding unneces-
sary since the petitioners' houses were nuisances per sc aside from being pub-
lic nuisances, so that summary proceeding was justified. It was enough that
petitioners were given notice of the contemplated action within a reasonable
time. The Court said:

"Houses constructed, without grovernmental authority, on public streets, and water-
ways. obstruct and at aU time. the free use by the public of said streets and waterways.
and, accordinsly, constitute nuisances per e. aside from public nuisances. As such. the
summary removal thereof, without Judicial proces or proceedings may be authorized by the
statute or municipal ordinance, despite the due process clause.'

Political Law-The taxing power of a municipality or city is to
be determined by the charter or law creating it.

PEDRO ARONG v. MIGUEL RAFINAN, ET AL.
G.R. Nos. L-8673-74, Feb. 18, 1956

Questions have arisen as to whether a city or a municipality may impose
taxes on business for the purpose of creating a source of revenue in addition
to an Imposition which is merely regulatory.

This issue was first considered by the Supreme Court in the case of Eastern
Theatrical Co., Inc. v. Victor Atfonso, et al.1 In that case the City of Manila
enacted an ordinance which imposed a fee on every admission ticket sold by
theatrical establishments in addition to other license fees paid by the same en-
terprises under another ordinance. The Court held that said ordinance imposed
a tax on business and was not merely regulatory, but Its validity was upheld
because it was within the grant of power of the City of Manila under its charter.

In the subsequent case of City of Baguio v. do la Rosa,2 the same kind of
ordinance was considered, and its validity was sustained on the ground that
the ordinance was within the taxing power of the City of Baguio under its
charter.

It is clear from these cases that the validity of an ordinance imposing a tax
for revenue purposes and not merely for regulatory purposes will depend on
the grant of power to the particular municipality or city.

In the instant case, an ordinance of a similar nature was passed by the
City of Cebu. On the basis of the two cases mentioned, the Supreme Court held

I Joe Francisco v. Jose de Boria. G.R. No. L-7053. Feb. 27. 1956.
2 66 C.J.S. 733S-7S4.
1 46 O.G. 303 (1949).
9 G.I._ No. L-8668-70.
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it to be one imposing a tax for revenue purposes. But unlike the cities of Manila
and Baguio, the City of Cebu, under its charter, is empowered merely 'to regu-
late and fix the amount of the license fees for the following: ... theatres, thea-
trical performances, cinematographs." It does not have the power to tax, with
respect to these enterprises. It is not so expressly provided nor can it be im-
plied. The Court said:

"Whcn the law desire& to grant the power to tax. it expressly so provides, otherwise
It merely employs the words 'to regulate' or 'fix the license fes.*

It is evident that the City of Cebu does not have the power to enact an or-
dinance for revenue purposes.

Benjamin C. San tos

Political Law--Civil service rule on suspension and reinstate-
7nent with back salaries applicable to employees of government-owned
or controlled corporations.

NATIONAL RICE AND CORN CORP. v. NARIC WORKERS' UNION
G.R. No. L-7788, Feb. 29, 1956

In the Instant case a certain Mabagos held three civil service eligibilities.
From government service he transferred to the Naric in 1937 end there served
in various capacities. In 1948 he was suspended under Section 694 of the Revised
Administrative Code as supervisor of all NARIC warehouses in the City of
Manila pending an investigntion for involvement in a theft case. Upon his
acquittal he demanded his reinstatement and payment of hib back salaries.
From a decision of the CIR in favor of the claimant the NARIC appealed con-
tending that as the claimant was not reappointed in the PRISCO within a fixed
period under Executive Order No. 350, series of 1950, he should be considered
eparated from the service. The Supreme Court held:

Se was merly supndd from ofe pending determlntion of the criminal charte.
thv was a temporary cessation of his duties, not a removal. dismissal or permanent separation

fam servie.

"Having prov that he had been suspended and dism.sed without case. contrary to
the exprs provisio of the Constitution. his relntateamst becomes a plain ministerlI duty
of the Auditor General. a duty whose performance ma=y be controlled and enJoined b7 man-
damns. ... And the payneat of the back salaries is merely Incidental to and follows rein-
statmont11... . -

The principle stated above is applicable to officials and employees be-
longing to the Civil Service, but the Supreme Court ruled in this case that
these right and privileges have also been extended to employees In Government-
owned or controlled corporations, such as the NARIC, by virtue of Executive
Order No. 399, series of 1951.

The Court further held that the petitioner should have retained the posi-
tion of Mabagos during his suspension to await the result of the investigation
of charges brought against him. The petitioner had no right to abolish the
suspended employee's position or to give it permanently to another during
the pendency of the case filed against the said employee.

Jerry P. Rebutoc
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Naturalization--An applicant becomes a citizen onZy upon taking
an oath of allegiance in accordance with law.

TIU PENG HONG v. REPUBLIC
G.R. No. 1-8550, Jan. 25, 1956

Naturalization, the process by which a State adopts a foreigner and stamps
upon him the impress of its own nationality,' Is not a right2 but a mere pri-
vilege.s An alien who possesses the qualifications required by law4 and is not
otherwises disqualified may be naturalized as Filipino citizen. The moment be
acquires Philippine citizenship, his minor children are considered citizens under
the conditions prescribed by law.6

On July 30, 1952, the Court of First Instance of Manila handed down a d*-
cision granting the petition for naturalization of the applicant-petitioner in the
instant case. Pursuant to the provisions of Republic Act No. 630, the court
received the evidence presented by Tiu Peng Hong on October 9, 1954. On the
same day, the court authorized the petitioner to take his oath of allegiance which
he did, whereupon the corresponding certificate of naturalization was issued to
him.

On October 19, 1954, the petitioner filed a motion praying that his daughter,
who was a minor on July 30, 1952' but who became of age on March 15, 1953.
be allowed to take her oath of allegiance as confirmation of her intention to re-
tain Philippine citizenship. The court allowed the motion hence this petition for
the review.

The petitioner contended that since he became a citizen of the Philippin..
30 days after the rendition of the decision of July 30, 1952, his daughter, who
was then a minor, also became a Filipino citizen by virtue of Section 15, Com.
Act No. 473.

The Supreme Court, in rejecting this claim, declared that applicant for
naturalization becomes a Filipino citizen only upon the taking of his oath of
allegiances and not before. He does not acquire Philippine citizenship by the
mere fact that the decision granting his application for naturalization has be-
come final. The taking of the oath of allegiance in conformity with the provi-
sions of Section 2, Republic Act No. 530 determines the beginning of his new
status as a regular member of the Philippine citizenry, according to the Con-
stitution.

Moreover, the court noted that under the provisions of Section 1, Republic
Act No. 530,' no decision granting an application for naturalization shall become

I GAactA. Pun mx PomCnwJL LAw P icntn AwD Pwomxx 264 (Revlved Ed.).I State ex r*L GoreHlck v. Superior Court. 76 Waah. 239. 134 P. 914 (1313).
* Unltd States v. Itaclntoah. 2I8 U.S. 606 (1631).
' Cf. If 2 and X, Coai. Act 471L

Cf. I 4. Com. Act No. 471.
1 2 IS. par. 2. Com. Act No. 473 provids: "'Minor childrwa of persoa naturalized under thLs

law who have born born In tbe Philippines shall be wnaiderwrd cltiaaev therof."
f This was the date of approma of the appllcants pvtitiou.

1 1 2. Republic Act No. £80: -After the fiding men ioned In section one. the order of the
e-ourt mrantlng ciUzenahip shall be registered and the oath provided by existing law* ahaln be taken
by the applicant, whereupon. and not before. he wiU be entitled to the privileges of a Filipino titS-
xen.-

* 1 1. Republic Act No. 630: -Tn provLatonsu of existjnx laws notwithstanding, no petition for
Philippine citizenship shall be board by the cort until after six month. frm the publlatlon of
the application rquirved by law, nor shal any decision granting the application become execUtor7
until after two years from its promulgation and after the courM, on proper hearing, with the at.
tendance of the SoUctor General or his reprVeaeative. In satl efid. and so find*, that during the
Intervening time the applhant h a

s (1) not left the Philpine. (2) ha. dedicated himaelf 0ftln-
uously to a lawful calling or proftmalon. (3) has not been convicted of any offene or Violatlom of
Government promulgated rules. (4) or committed any act prejudicial to the Interest of the nation
or contrary to any Govrernment announced polickes."
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executory until after two years from its promulgation and after it is shown, and
the court of finds on proper hearing, that during the intervening time, the ap-
plicant has complied with the conditions required of him by law. In other words,
the decision made by the court in favor of the petitioner did not become final
until October 9, 1954, at which time, the petitioner's daughter was twenty-two
years of age, and, therefore, not entitled to the benefits of Section 15, Corn. Act
No. 473.

This decision of the Supreme Court prevented the absurd situation which
would otherwise result: where a child, whose claim to citizenship was based
solely upon the naturalization of the father, had become a citizen upon the ap-
proval of the petition for naturalization of her father, even before the latter
acquired Filipino citizenship upon taking the requisite oath of allegiance.

Gonzalo T. Santos

Naturalization-Stay in foreign country for two weeks to settle
the estate of a decedent falls within the prohibition against leaving
the Philippines within the two-year period provided for in Naturaliza-
tion Law.

DEE SAM v. REPUBLIC
G.R. No. L-9097, Feb. 29, 1956

Last year the Supreme Court held that an absence for medical and business
purposes not necessary to save applicant's life,' or for vacation purpose,t comes
within the purview of the prohibition against leaving the Philippines provided
for in Clause I of Section 1 of Rep. Act No. 530.

In the case of Uy v. Republic,s the Court said - albeit by way of dictum -

that the requirement as to non-absence might possibly admit of some exceptions,
as where the applicant is sent abroad on a government mission, or is kidnapped
or forcibly removed from the Philippines, or is obliged to go and stay abroad
to undergo an operation to save his life. The present ease, however, obviously
does not come under any of those exceptions. The petitioner was not allowed
to take his oath of allegiance as a citizen of the Philippines on the sole
ground that in 1953 he made a trip to Saigon where he remained for two weeks
to settle, according to him, the estate of his father who had died in Paris, in
violation of Clause 1 of Section 1 of Rep. Act No. 530 which requires the ap-
plicant during the interval period of two years from promulgation of the deci-
sion granting the application for naturalization not to leave the Philippines.
The Court said:

.... further relaxation of the aforemad requlrenat In d4eeremc, to private neor 00a-

ventonce abould be avoided mo sa not to open the door to eralona and render the law inef.
ftctJve.*°

I Ut v. Republic. G.. No. .- 7064. April 29 9 .
* T* Tek Lay v. RvpubUe. G.E.. No. L-.411. Sopt 7.. 1965.

* e not* I Ampm.
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Election Law-A vice-mayor acting as mayor does not "actually
hold" the office of -mayor.

SALAYSAY v. CASTRO, ET AL.
G.R. No. L-9669, Jan. 31, 1956

The law is specific in providing that upon the death, resignation, removal
or permanent disqualification of the duly elected mayor, the vice-mayor shall
ipso facto become mayor,1 and that in the event of a temporary vacancy in
such office, the vice mayor shall discharge the duties pertaining to the same.2

But in the latter case, does he actually hold the position of mayor? A divided
Supreme Court,3 with no precedents to follow, answered this question in the
negative in the case under consideration.

The undisputed facts were as follows: The regularly elected mayor of
San Juan del Monte, Rizal, was suspended from his office due to the institution
of administrative charges against him. The petitioner, Salaysay, who was the
duly elected vice-mayor of the municipality, acted as mayor during such sus-
pension pursuant to the provisions of Section 2195 of the Revised Administra-
tive Code, and while acting as such, he filed his certificate of candidacy
for that position on September 8, 1955.

The Office of the President of the Philippines, interpreting the action
of the petitioner as an automatic resignation from his office of vice-mayor, ap-
pointed a certain Sto. Domingo in his stead. At about the same time, the
provincial governor informed him that having resigned as vice-mayor and,
therefore, having relinquished his right to act as mayor, he should turn over
the mayoralty to the new appointee. Salaysay, instead of complying with
the order, brought this action of prohibition.

The issue hinged on the proper interpretation of Section 27 of the Revised
Election Code which provides as follows:

*Any elective provincial, municipal, or city offical running for an orcte, other than the
one which he is actually holding, shall be conmidered reslgned from him office from the mo-
ment of the filine of hi. certificate of candida ay.

It was the contention of the petitioner that he was not deemed to have
resigned because when he filed his certificate of candidacy for the office of
mayor, he was actually holding the same. The respondents, on the other hand,
maintained that the position he was actually holding was that of vice-mayor
because he was merely discharging the duties of mayor.

I 1 21(b). Republic Act No. 180 provides: "Whenever in "y elective local ofie a vacancy oc-
curs as a result of the death. rvafgnation. rmoval or cestion of the incumbent. the Preside-nt
shall appoint thereto a suitable person belonging to the political party of the olfficr who be 1.
to replace, upon the re-ommedation of asid party. save in th* eme of a mayor. which &hall be
filled by the vic-niayor.'"

2 I 21(a). id.: "*Whenrver a telp<crur7 vacancy in any electie local oICe occur, the same
shall be filled by appointment by the President If It Is a provincial or city office. and by the prV-
vincial governor, with the consent of the prov ncil boad. If it is & municipal ods,

1 2196. Rervised Administrative Code provides: "Upotm the occasion of the absence. suspension.
or other temporary disability of the mayor, his duties shall be discharged by the rke-mayor. or If
there be no vlce*mayor. by the councilor who at th* last general election received the hLghest num-
ber of vom.*"

The latter section. being more specific and particular than the former as far A the, office of
mayor Is concerned, must nev-saarily prevail.

In the case of Ykalit,& w. Oic.io. G.-?. No. -4961. Oct. 30. 1953. it was held that 1 2198 of
the Revised Adm. Cod. does not deUnu-uLsh between an appoinUve or elective vice-mayor to suc-
ced the mayor.

0 Juatices PadlIla. Montamayor. I.-e. A- Jugro. Labrador. and Endancia formed the majority.
Chief Justice Paras and Justices DMrng-n. Ilautista Angelo. Conceron and Reye., J. D. I- Ll-s.
sented.
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After delving into the historical background of the section concerned and
after declaring that it was the intention of the legislature to make the ex-
ception 4 provided therein apply only to permanent, not temporary, officials, be-
cause the tenure of the latter is indefinite, uncertain and precarious, the court
ruled that the phrase "actually holding office" as used in the section is equivalent
to the term "incumbent" (that is, an official regularly selected for the post)
and that since the petitioner was only a temporary official, he was considered
to have resigned his office. From what office is he deemed resigned? It must,
necessarily refer to an office from which said official can resign, or from which
he could be considered resigned even against his will such as, for instance, a
mayor who runs for the office of provincial governor. This, the court em-
phasized, could not be said of a vice-mayor acting as mayor, for how could
he resign from the office of mayor when he was only a vice-mayor? A
vice-mayor acting as mayor does not cease to be a vice-mayor; that is his real,
principal and basic function. His acting as mayor is only an incident, an
accessory.

In the case of Gamalinda v. Yap,5 it was held that a mayor under tempo-
rary disability continues to be a mayor and actually holds the office in spite
of his temporary disability to discharge the duties of the office. Proceeding
from this premise, the court concluded that if the vice-mayor acting as mayor
were also considered as actually holding the office of mayor, then the absurd
and anomalous situation would arise whereby theic would be two mayors at
the same time.6 This could not have been the intention of the legislature, for
that body contemplated only one office, not two or more, when it used the
singular instead of the plural in the phraseology of Section 27.

While admitting the fact that when a vice-mayor acts as mayor, people gen-
erally call him mayor or acting mayor and deal with him an though he wee
the regular incumbent, nevertheless, the Court stressed the distinction between
the terms "acting mayor" and "acting as mayor". It explained that when a
vacancy occurs in the office of mayor, the governor, under the provisions of
section 21(a), or the President of the Philippines, under section 21(b), (d) and
(e) of the Revised Election Code, appoints an acting mayor who becomes mayor
and actually holds office for the portion f the term that has not yet expired
because there is then no regular incumbent to the same. This, the court added,
does not take place when a vice-mayor acts as mayor because there Is a regu-
lar incumbent to the offlce. Strictly speaking, therefore, he is only acting as
mayor.7

The question was posed: May a vice-mayor acting as mayor and running
for the latter office be allowed to retain the office of mayor? The court, having

'According to the majorit. the waseral rule Is that whu a kocal elective offial runs for a
oie. he is deemed to have resigned from his oe tram the wmamt of the fing of hi. €artIS-
cat* of candidacy: that the exoerptiou is when he run foe the me me1. In which c. be I
not deemed resigned.

* GR. No. L 34i. May 20. 116L
* The majority gave other ex amPh of anomalaso sltuatios oso of wjch was -s follows:

*he regularly elecied mayor Glem his oertii tate of cadlIdery for resiectSo. Own ao on a Tamtio".
Tbe vce-mayr takes ovcr him datie and while so doi"ix a film his eertima. of cndidacy for
the office of mayor. H. aiso g on vacat-ln or fali sick. The oouncilor wbo oltalned the
highest number of vote. in the lat general election is nst In Noe and does the ae thing. Te
majority pointed out that In such a circumstan*. them wotm be three offlcial, running for the
sane ofticq who would rtaLin their respetive positionA despite the pVrvisins of I r7 of the RevLsed
Eklction Co-e.

I This was refuted by the minority of the court who argued that, said from the fact that this
distinctiron In expressions to Imposed merely by the rules of grammar, when a prmaneit vacarnw
taken Place In the office of mayor. under I I (b). no apointment in nade becsaee the vIcea.ao?
becomes mayor. Moreuver. under ither pararraphs (d) or (e). the designation amy be prrmanent
or temporary In character- if pemanent, the appointee is certalb' not an acting .naynr; If
telmporary. he Is acting mayor.
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in mind the intention of the legislature that there should be continuity of the
performance of public duties during elections in enacting section 27, answered
in the negative. It explained that an incumbent mayor can and has a right to
retain his office until the expiration of his tenure but a vice-mayor, whose term
of office as mayor is only temporary, provisional and precarious, cannot do so
because his term may end at any time when the regularly elected mayor re-
turns.

That the provisions of law on this subject are ambiguous and susceptible to
varied interpretations is evidenced by the fact that Justice Concepcion was able
to register a very persuasive dissenting opinion in which he refuted the major-
ity opinion point by point. His main argument is that by the phrase "actually
holding office" is meant that which the person holds at the time he files his
certificate of candidacy. When a vice-mayor, due to a temporary vacancy in
the office of mayor, assumes the office of mayor, performs its functions, dis-
charges its duties, and exercises its powers, he actually holds the office of ma-
yor.

Election Law-In determining whether an elective municipal of-
ficial filing his certificate of candidacy is deemed resigned under sec-
tion 27 of the Revised Election Code, the office he is actually holding
at the time of such filing is what is considered.

CASTRO v. GATUSLAO
G.R_ No. L-9688, Jan. 19, 1956

The issue in this case is whether a vice-mayor who had filed a certificate of
candidacy for reelection, and who, on the next day, becme mayor due to va-
cnncy therein, comes within the sphere of action of section 27 of the Election
Lawi reading as follows:

-Any elective provincial. municipal. or city official zunninig for an office. othcr than
064 owe tkich Ac is .cgtsallw hodidna.9 -hU be conaidcred resigncd from his office from the
momnqt of the fling of his oertlficate of candidacy.-

In this case Petitioner Castro was vice-mayor of Manapla, Negros Occidental
on September 8, 1955. On the same date, he filed his certificate of candidacy for
the same post. On the following day, September 9, the office of mayor held by
or.c Gustilo was vacated due to his filing of a certificate of candidacy for the
office of provincial board member, and the petitioner thereby assumed the same.3

On September 16, respondent governor of Negros Occidental appointed a certain
Delfin as mayor. The ground for this action was that, under Section 27 of the
Election Law, Gustilo was considered to have resigned as mayor on account of
his filing of a certificate of candidacy for a position other than that which he
was holding; that the petitioner automatically became mayor, but since he filed
a certificate of candidacy for the position of vice-mayor, he too was considered
to have forfeited the office of mayor; and that, therefore, the office of mayor, be-
ing vacant on these accounts, the respondent was justified in the appointment
made by him.

Upon the foregoing facts, the Supreme Court upheld the petitioner. In
ruling that section 27 of the Revised Election Law does not apply to the herein
petitioner, it dcclarud that the last words of snid section, "shall be considered

I Repuhlic Act No. IS0. as amended b7 Republic Acts Non. 699 ind 847.
9 Itillc,, supplied.
8 121(b). Retublic Act No. 180.
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resigned from the moment of the filing of his certificate of candidacy", indicates
that the moment of such filing is the point of time to be considered in the appli-
cation of the statute.

Through Justice J. B. L. Reyes, the Court said:

-What efoo waa Vettzwr Castro actmuU. holdseg on September 8, 1965. wbcn he
filed his certificate of candidacy? Vic..niayor ot Manapl - . For what office did be run and
151o hie c rlificate of candidac? For Vio-smayor of Manapla. Clearly then. he was a can-
didate for a position that be wau aclaUg Aolding at LtA time Ae Jed hls ccrtijtcatc of can-
di"ec. for "actua,"y' necsarily rwfdm to that partcular moment...

That the petitoner came k£4.- to hold anothbr oak* by operation of law. does not
ater the ca&e.... The law doe not make the forteturw depedent upon future conthnmecles.
unfornwan and unforvtievbe. minc* the vCUtins t erzp@remby made effective 4A of the rmonlt
of the Ai.os of tAe certificale of caudidac . and there is noUhling to show that the furftiturw
In to operate. mrct y....

-Mce the law did not divrit the petitiocter of hi. postlon of Vice-mayor. b was Co-
UttLd to the za'rontr of Manapla when that piot became vacant the next day: and as his
asumpiton of that oak* did not m&k. hrato petitioner bold a post different from that for
which he beame andidate ot CA* time his certificate of candidacy was filed. he did not
forfeit the off.e of Mayor. therm oro, the respondent could not eIgalty apoint another mayor
for Municipality Manapla....*"

Election Law..-Ccrtificates of candidacy, when to be filed or with-.
drawn.

MONTINOLA v. COMMISSION ON ELECTIONS
G.R. No. L-9860, Jan. 21, 1958

The fundamental law governing the elections of public ofticers and all voting
in connection with plebiscites is the Revised Election Cod.% The procedure to
be followed for launching one's candidacy is outlined in this law. Under it no
person is eligible for any elective office unless within the time fixed, he files a
duly signed and sworn certificate of candidacy.! To be valid, such certificate
must pass through two acts: (a) Its presentation by the candidate; and (b)
Its acceptance by the official authorited by law for giving it due course. If it
is rejected, it is not a certificate of candidacy for legal purposes but simply a
piece of paper which the candidate has in his pocket.3

The certificate serves as the announcement for one's candidacy for the office
mentioned, and of his eligibility therefor. He may state therein the political
party to which he belongs, if any, and his post office address for all election
purposes.' No person. however, is eligible for more than one office to be filled in
the same election, otherwise he becomes inelgible for all of them.'

In connection with the elections held on November 8, 1955, the last day for
filing certificates of candidacy was September 9. On September 8, the petitioner
herein filed his certificate of candidacy for mayor of Victorias, Negros Occiden-
tal, and on September 9 at 5:00 p.m., his certificate for provincial board mem-
ber. The following day at 9:40 sin., he sent a telegram to the respondent with-
drawing his certificate for the latter position statIng that it was filed by mis-
take. The respondent required the petitioner to file with the provincial secre-
tary a sworn statement of his withdrawal, which he did. On October 18, how-
ever, the respondent declared the petitioner ineligible for both offices on the

1 1. Rerpubllc Act No. IM0
1 3 1. i4.
Ycaln v. Caneja. 49 O.0. 43 (1960).
I £ 82. Republic Act 130.
1 ! I1. I4L

[Voi- 31604
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ground that he failed to file his withdrawal on or before September 9, under
Section 31 of the Revised Election Code.6 This declaration gave rise to the
present case.

The Supreme Court, in holding that the petitioner's withdrawal of his cer-
tificate of candidacy for provincial board member on September 10 was effective
for all legal porposes and left in full force his certificate of candidacy for mayor,
said:

-While section 31 of the Revised Election Code is definite In requiring the filing of a
certificate of candidacy within the statutory period. and In providing that If one fles miiU-
ficate of candidacy for more than one offce. he shall not be eligibl, for any of them. neither
said swetion nor any other section provides that the withdrawal of a certificate should be
made on or before the last day for filing the same.... We have already had occasion to
ruleT that there is no provLsion of law forbidding withdrawal of candidacy at any time be-
fore election."

The court noted that there was an honest mistake in the filing of petitioner's
second certificate. Moreover, the court realized that the petitioner, having re-
ceived more votes than his only opponent, a contrary holding would deprive the
electorate of their choice. a

Gonzalo T. Santos

Labor Law-"Dependency" as used in Workmen's Compensation
Act defined.

MALATE TAXICAB & GARAGE, INC. v. VILLAR
G.R. No. L-7489, Feb. 29, 1956

The Workmen's Compensation Act' considers certain classes of persons as
dependents entitled to compensation thereunder only if, among others they ar
totally or partly dependent upon the deceased.2

In this action for compensation under the above-mentioned Act, the only
question was whether the respondents were partly dependent for support upon
their son, the deceased. The Court of Appeals found that although the record
failed to show that the amount with which the deceased helped his parents in
maintaining the family was a fixed one, yet he actually contributed to their ex-
penses with varied sums, at times amountifg to P20.00 a week or every ten
days. In deciding the appeal in favor of the dlaimants, the Supreme Court quoted
many cases in Philippine and American Jurisprudence, one3 of which disposed
of the case at bar:

-Within the terms of the Worknen's Compensation Act. *dependency' does not mean
atmolut& dependence for the n~cealties of life but rather that the plaInLff look to and re-
lied on the contribution of the decedent In whol, or in part. as a means of supporting and
malntaning herself In accordanc* with her station In Ufe. A person may be dependent.
according to his view. although able to maintain himself without any assistance from the
decedn t.

-"No person shal be eligible unkes, within the time fixed by law. be filed a duly siged and
sworn certificate of candidacy, nor ahall any person be eligibl, for more than oce offie to be filed
In the -Lame election, and. if he fils certiflcate of candidacy for more than one offoe. be shall met
be eliglble for any of them."

Clutario v. commission on Elections. G.R. No. L-1704. Nov. 5. 1947.
Act No. 3428, as arrendr by Rep. Acts Noe. 772 amd 889.

9 1 9. Ac" No. 3428.
Saspillo v. CadwsllAder-Gibson Lumber Co, G.R. No. 41261. Sept 26. 1954. citing BUTAUD,

CAAsV o WORKM"'S COMPZUsZA'0 AcT 613.

m



PHILIPPINE LAW JOURNAL

Labor Law-Tournahauler and truck drivers of highly mechan-
ized farming concern are industrial workers under Eight-Hour La-
bor Law; permit for overtime work.

PAMPANGA SUGAR MILLS v. PASUMIL WORKERS UNION
G.R. No. L-7668, Feb. 29, 1956

One of the questions in the instant case was whether or not tournahauler
and truck drivers employed by the Pampanga Sugar Mills in transporting sugar
cane from the field to the "switch" where they are loaded on railroad cars for
transportation to the mill are industrial workers and therefore entitled to 50%
additional compensation for work done in excess of eight hours a day.' The
Supreme Court, on appeal, resolved the question thus:

-If petjtior were a small farwur using trsctors and trucks on a small scae. its con-
tention would perbazps merit o.om. if not faorabe consderation. bemuse the very ones
engag In cutting the cane would be the same oncm that bring it to the "switch'. But p.
titioner In a hlb' mewhanhsied Industrial concerm with the work of plating and harvmUng
emry distinct from that of transporting the cane from fields first to a 1switch and later

to the miD. The rule. therefore, should be that all its workers are to be coansdeed industrial
workers. eceept those devoted to purely arleultural work.-

It was argued that as the Secretary of Labor had not issued the permit re-
quired by Section 6 of the Eight-Hour Labor LawS the claimants should not be
entitled to overtime pay in accordance with the ruling in case of Poasmil Work-
er Union v. CIR.' The Court said:

bese cited ha. bem obsolee bemsce of the rvv4*1 of Act* Nos. 41. 232 and 4242.
Under Com. Act No. 444 onub the employr- has the oblig aLon to stcure authority to perform
ov e m work.-

The Court cited the case of Gotamco Lumber Co. v. CIR4 where it was held
that such employer may not be heard to plead his own neglect as exemption
or defense:

The employ. t reuo6eHng extra service t the request of him smpoyer has a right
to asme that the latter ba complied with the requiremets of the law and therefore has
obtained the reWred permlt from the De1 artmet of 1LboT."

Labor Law--Additional ompensation for night duty.

DETECTIVE & PROTECTIVE BUREAU, INC.
V.

UNITED EMPLOYEES' WELFARE ASSOCIATION
G.R. No. L-8175, Feb. 29, 1958

Night work la not "overtime" work within the meaning of this term as em-
ployed in Eight-Hour Labor Law, it is a complete working day of eight hours,

3 Com. Act No. 444. applis to all persons employed In any industry or ocupation. wheth-*er
public or prirate. with the azewptlou of farm-laborei. laborem who prefer to be paid n piece work
back. 4m 0 7s e r v s &Ad peonsM a the PgrOmi *SrVk* Of &Adr and Memba of the f&ml17
of the msi n er workcfg for him. (i L)

& 1 2 provsm "tzenmption from the provisiom of sios two and three hereof may be
grantod by the Svcretar7 of LAbor in the Intrsmt of th public. or If. In hi. opinion. such examp-
Uoa Is JusUflable either b me the orauilsatloa or nature of the wori requires it. or ba"se of
lack or Jnsuffirw:7 of competent laborve. i a loc.litx.

0 69 PhIL 270. 37"476 (1940).
' 47 O.G. 1421 (I941). See also ala& Tewiai Co. v. CII. 43 0.0. 271 (194!) fir similar

ruling.
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only that instead of being performed in the daytime, it is done at night.' This
being the case should night work be treated like daytime work or with better
pay? The answer, favorable to the laborers, to this question as laid down in
the Shell Co. case2 was reiterated in the present case.

The petitioner filed with the CIR an action against the respondent praying
that 26 employees, members of the association, be granted by the respondent cor-
poration an additional compensation of 50% for night duty from Jan. 1, 1950
to Dec. 81, 1952. The respondent set up the defense that the employees asking
for additional compensation for night duty were made to understand that they
would not be paid additional compensation for work at night because salaries
were fixed for such work. The Supreme Court, in affirming the CIR overruling
the second defense, observed:

-The decision is based on our rulings in the case of the Shell Co. v. National Labor
where we held that work done at night is more strenuous than that performed during the

day; that It is attended by innumerable inconveniences for hygienic, medical. moral, cultural
and aociological reasons, and therefore deserves more compensation than work done during
daytime.. and that the CIR has the right to grant for night work addltional compensation
amounting to 60%...."

Jerry P. Rebutoc

Labor Law-Illegal strikers may be ordered reinstated.

NATIONAL CITY BANK OF NEW YORK
V.

NATIONAL CITY BANK EMPLOYEES UNION
G.R. No. -6843, Jan. 31, 1956

The law recognizes the right of employees to self-organization, to join labor
unions of their own choosing, and to engage in concerted activities' such as
strikes. A strike has been defined as any temporary stoppage of work by the
concerted action of the employees as a result of an industrial dispute.t

The term employee includes "any individual whose work has ceased as a
consequence of, or in connection with, any current labor dispute or because of
any unfair labor practice and who has not obtained any other substantially equiv-
alent and regular employment." 3 Referring to this provision of law in the case
of Rex Taxicab Co. v. Court of Industrial Relations,4 the Supreme Court said:
"It need be only stated that the declaration of a strike does not amount to a
renunciation of the employment relation."

If the strike is valid and the employer refuses to reinstate the workers, the
Court of Industrial Relations in an appropriate action may order such reinstate-
rnent. Such an action will lie if the strike is occasioned by an unfair labor prac-

% Shell Co. v. National Labor Union. 46 O.G. Supp. No. 1. 97 (1948). Coin. Act No. 444. 1 1
provides that the legal atrking day for any person employed by another person shall be of not
more than eight hours daily. When the work is not continuous the time during which the laborer
is not working and can leave his working place and rest completely shall not be counted.

r Ibi4L
1 f 3. Rep. Act No. 875 (Industrial Peace Act or Magna Carta of Labor. June 17. 1983):

"Ernployees shall have the right to self-organization and to form. join or &alst labor organization
of their own choosing for the purpoe of collective bargaining through representatives of their own
choosing and to engage in oncerted activitles for the purpoov of colk-ctive bargaining and other
mutual aid or protection. Individuak employed as aupertwsors &hall not be eligible for membership
in a labor organization of employees under their supervision. but may form Separate orgafnizat$ons
of their own.-

* 12(0). 4SL
* | 2(d). id.
* 70 PhiL 621. 623 (1940).
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tice of the employer.s Where the strike is illegal, it would seem to follow that
the employees hive no legal right to reinstatement or back pay.e The instant
case seems to belle the validity of this conclusion.

The facts were as follows: The employees of the petitioner went on a strike
on June 11, 1952. The case was referred to the Court of Industrial Relations
which ordered the employees to return to work on the following day, June 12,
with the understanding that "should any striker fail or refuse to return to
work, the bank, through its management, is hereby authorized to replace them."

The trial soon followed, and the court declared the strike illegal, ordered
the dismissal of the leaders but allowed the return of the fifty-one striking em-
ployees. Thereupon petitioner complained of the order of reinstatement, claim-
ing that the court itself authorized the petitioner to hire new employees in place
of the strikers who did not return to work as ordered.

In deciding the case, the Supreme Court held that the order for the re-
placement of the striking employees was a provisional order, which did not fin-
ally determine the right of the striking employees to go back to work or of the
new recruits to continue therein as permanent employees. According to the
Court, the order of replacement was merely an expedient to allow the petitioner
to comply with its functions which were closely related to the public interest.
Moreover, from the very nature of things, the right of the striking employees
to be reinstated to their former jobs was to depend upon the finding of the
Court of Industrial Relations regarding the legality or illegality of the strike.
In the words of Justice Labrador:

-Certanly. so permanmrt right to the positions temporarily occupied could have been
acquired by the recrulta. or obligation on the part of the petitioner to retain them theren
inp ied therafroaa The modiflcaton thereof by the doeson of the court after trial. and
In accordance with the results thereof. must be held to be perfetky proper. Junt and leral.-

The fact that the Supreme Court affirmed the decision of the CIR would
seem to make the conclusion drawn above invalid.

Labor Law-What a labor dispute is.

CALTEX (PHIL.) INC. v. KATIPUNAN LABOR UNION
G.R. No. L-7496, Jan. 31, 1956

The duty to bargain collectively is imposed by law on both labor union and
an employer.1 When an agreement is reached, while in effect and before nulli-
fied, it governs the rights, duties and obligations of the parties thereto,2 and
neither party may modify, or terminate such agreement without the knowledge
of the other.3 The case under consideration concerns one such agreement.

s CAX A" inmAXno, LADOW Awn TUNA3cr L~ws 294 (1355).
* This coeba .o msay be drawn fram th decision is the ce of Natou.ZA Laor Union ..

Cowr 8 63 L kIM. 754 (10). The court. In that cu aoeeptd the view of O~wf Justice Hugh
of the Uaited States Brwe Court. who referred to the seizure and detentios o the rempooden t
psopett In a inttd- strike am a high-Sanded procoedig without shadow of a legal rieft a&"
eaustahd the rsigt of nagent to disebarsm the strihara, holding that the strikers had by their
mieooduct taken -... a position outatde the protecUom of the statute and accepted the risk of
the tarm-latm of their employment upos roonds amide from the exorcise of legal rights which
the startes was "4rtad to conoerre." (National Labor Relatioon Board v. Metallurvleal Corp..
30 U.S. 324. dic s tn t CAML08 AD FUANo. id at l"411L).

' f|SRev. Act WTL
L arlota Sugar C4mtr v. Era. et aL. CIR No. 106-V. Jan. 2 1I4S, Cited In CARoL AND

7utwmAi LA*= Awo TaXAzcC LAwn 182 (108").
s 1 22(2). Rep. Art. 37. When the sutpree Court ruled In the case of Peo" Ste-0490e v.

Coespe4~ Nermuab. (G.3. No. L-430. March 24. 19&2) that the Court of Industrial Relations was
%witbout power to cancel or nullify existing agresments between oploer and labor orrailzations.
It showed Its determlnation to uphold and r pect collective bargaining agreerments.
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The Court of Industrial Relations received a petition of the Katipunan
Labor Union alleging that an employee of the Caltex (Phil.) Inc., who was a
member of the union, had been dismissed by the company without sufficient or
valid cause and without investigation. The union alleged that this was in vio-
lation of an order of the Court of Industrial Relations incorporating an agree-
ment between the company and the union to the effect that "the company prior
to any dismissal, lay-off or suspension should give the union opportunity to be
heard and the union should be given not less than three days notice before any
hearing or investigation" was conducted.

During the hearing, the Court of Industrial Relations ordered the provi-
sional reinstatement of the employee concerned, pending the determination of the
legality of the dismissal. The motion for reconsideration having deen denied,
the present petition was interposed, the company alleging that the court had
no jurisdiction over the case because only one, not thirty-one,4 employee is con-
cerned and that there was no dispute between the workers and the company.
The Supreme Court found no merit in this contention and held: "The term la-
bor dispute is defined as including ... any controversy concerning terms, tenure
or conditions of employment...'"

The existing agreement between the union and the company, the court
concluded, was a condition or term of the employment agreement, the enforce-
ment of which is not the concern of the employee alone but that of the whole la-
bor union to which he belongs.

Gonialo T. Santos

Labor Law-Employer-employec relationship distinguishcd froin
lessor-lessee relationship.

NATIONAL LABOR UNION v. DINGLASAN
G.R. No. L-7949, March 23, 1956

Under the Industrial Peace Act, the term "employee" is given a broad
meaning.1 This enables the government to exercise complete jurisdiction over
unfair labor practices.2  Frequently employers seek to evade their obligations
under labor laws by assuming to have formed different legal relationship with
their employees. Some shield themselves under the guise of contractors, while
others under the guise of lessors.

In the instant case, the Supreme Court found the following: Dinglasan
was the owner and operator of TPU vehicles plying Espafta-Quiapo-Pier routes.

Petitioners were drivers who had verbal contracts with the respondent for the
use of the latter's jeepneys at P7.50 per day. Said drivers did not receive sala-
ries or wages from Dinglasan; their day's earnings or wages consist of what-
ever amount exceeded P7.60. If they did not earn more respondent did not have
to pay them anything. Respondent's supervision consisted in the inspection of
the jeepneys.

3 1 4. Com. Act No. 103. provides that the CIR shali take cognijance for purposes of prtren-
tJon. decision and setk-rnent of any industrial dispute causingr or likely to cause a strike or lock-
out. arlsing from differences .a reward.. diernisals. lay-offs or suspensions of eMplayees. prov ided
that the number of employea involved exceeds thirty.

I Rep. Act No. 875. £ (2) provides: "The term employ shall Include any employee and shall
not be limited to the employee of a particular employer unless the Act explicitlY states otherWise
And shall include any individual whose work ha. censed As a consequence of. or in connectSon with
any current labor dispute or because of any unfair labor practice and who has not obtained any
other substantially equivalnt and r-rular e-nployment."

2 CARIAM AND FXtNANDO, LABOR AND TENANCY LAW 152 (1955).
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Through the National Labor Union, the drivers filed a complaint against
the respondent for unfair labor practice. Respondent claimed that the relation-
ship between him and the drivers was that of lessor and lessees. An Associate
Judge of the Court of Industrial Relations declared that the relationship be-
tween the complainants and the respondent was that of employer-employee but
this order was reversed by the Court of Industrial Relations in a resolution in
bonc. Hence this petition for review.

In holding that an employer-employee relationship existed, the Supreme
Court said:

-Not having any Interest in the business bemuse they, did not invest anything in the
acquisition of the Jeeps and did not participate in the managexnent thereof, their service
an drivers of the Jeps being their only cotributon to the business, the relationship of
lessor and lese cannot be sustained. In the Jease of chattels. the lesor loses coumplete
control over the chattel leased although the leses cannot make bed use thereof. for he
wouMld be responsible for damages to the lessor should be do so. In this cae there is a su-

p*r IsIon and a sort of control that the owner of the Jeeps -iereb over the drivers. It
Is an att4upt by an instmum schme. to withdraw the relationship of the owner of the
jeeps and the drivers thereof from the operation of the labor laws enacted to promote In-
dustrial pece....-

Amelia R. Custodio

Taxation-A night's use or renting of a night club does not con-
stitute a lease of a night club as contemplated in Section 260 of the
Internal Revenue Code.

COLLECTOR OF INTERNAL REVENUE
V.

JUNIOR WOMEN'S CLUB OF THE PHIL
G.E. No. L-6992, Feb. 28, 1956

The Internal Revenue Code imposes a lower amusement tax on the pro-
prietor. lessee., or operator of cockpits, cabarets, and night clubs, than on the
proprietor, lesee, or operator of theaters, cinematographs, concert halls, cir-
ciuss, and other places of alnsement.,

The Junior Women's Club, a charitable organization, held a cultural pageant
at the Fiesta Pavilion of the Manila Hotel which It rented for one night. The
Collector assessed amusement tax on the club as a lessee of other places of
amgaente', and not as a lessee of a might club, as the respondent contended. In
the latter case it would pay a lesser amusement tax.

-A bol Is ous whkh furnishes a traveler with lodsing in addition to food and drinks."'

-A aIah dab Is a plaoe or establihmet seflins to the public food or drinks. where
the cufstp are anowed to date.."

Hence, a hotel is a night club; the Manila Hotel, or more properly the
Fiesta Pavilion, Is a night club.

But is a night's renting of a night club, like the Fiesta Pavilion, a lease of
a night club as contemplated by the Revenue Code? The Supreme Court an-
swered it in the negative:

EXvidont. mid peraraph contemplates the ope tion, of a ceta pac, of emuewnt
a. a buse eu or, few preI and not merely for special ocsions more or less easual or cir-

1 1 240. Interasl Revenue Code.
0 Opinion of the Seetar7 ot Justice. Dec. 10, 1951.
8 Ezec tive Order No. 31.
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cumstanciaL In other words, to eome under the purview of said paragraph, the place
must be used and operated as a night club In Its true sense and not merely for aome occa-
sional celebrations. Otherwise. the subject of the leas would be merely a place of amse-
wmte¢f and In that case It would come under the irst paragraph.'*

Taxation--The compensating tax under Section 190 of the Inter-
nal Revenue Code is a tax on the use of imported goods and not on
the importation of goods.

MASBATE CONSOLIDATED MINING CO.
V.

COLLECTOR OF INTERNAL REVENUE
G.R. No. L-7898, Feb. 27, 1956

This case involved the question as to the nature of the tax imposed and
collected under Section 190 of the Internal Revenue Code.'

The immediate issue involved was whether the tax under said section is
an import tax. The question arose when the plaintiff sought to recover from
defendant the amount it paid under Section 190. The basis of the claim was
that said section was in effect a tax on imports and the same could have no
valid effect unless approved by the President of the United States in line with
the provisions of Section 1(9) of the Ordinance appended to the Constitution.
And since the requisite approval was proclaimed only on Oct. 16, 1940. after
the importation subject of the tax was made, plaintiff contended that the collec-
tion of the tax was invalid and unconstitutional

In discussing the nature of the tax imposed by Section 190, the Supreme
Court referred to the earlier case of Internal Business Machines Corporation of
the Philippines v. Collector of Internal Revenue,2 the first case where such issue
was raised. It said in that case that the compensating tax imposed therein was
not a tax on the importation of goods; it was rather a tax on the use of im-
ported goods. Hence, the alleged requisite approval in the instant case was not
necessary.

In justifying such interpretation, the Court made this observation:

"This ia evident from the proviso that Imported rnerchandis. which in to be disposed
of in transactions subJect of salsa tax under Sections 184-181 and 189. of the Internal Rae-
enue Code. is expressly exeptd from the ocapensaUng tax. This feature shows that it
is not the act of Importation that is taxed under Section 10, but the us of Imported Woods
not subjected to a asks tax: otherwise the compensating tax would have been lWv d on all
Imported goods regardless of any subeq qnt tax that might accrue. Moreover, the com-
pensating tax accrues whether or not the Imported goods art subJect to par cuistors dutev.'"

Benjamin C. Santos
I "'All persons residing or doing buslnme in the Philippines. who purch sa or receive from

without tho PhiUppines any commodities, goods. wares. or merchandise. excepUng those subject to
sp*ciflc taxes under Title IV of this Code. shall pay on the total va)oe thereof at the time they
arm rteived by such persons.... a comnenating tax equivalent to the pertrntare tax Impooed under
this Title on original tranmactlons effected by merchants, Importer%. or manufacturers, such tax
to be paid upon the withdrawal or removal of waid commoditiew. goods, war,. or merchandIse frmon
the customhouoe or the post omce...*"

I G.R. No. L4732.
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Criminal Law-Fraud and damage are requi8ites of estafa.

PEOPLE v. FRANCISCO
G.R. No. L-7562, Jan. 30, 1956

The Revised Penal Code punishes for estafa any person who, by using a fic-
titious name, or by falsely pretending to possess power, influence, qualifications,
property, credit, agency business, or ifnaginary transactions, or by means of
other similar deceits, shall defraud another.' The essential elements of ordinary
estafa being deceit or fraud2 and damage or injury,3 there can be no conviction
for the crime when these requisites do not exist or where there is reasonable
doubt as to their existence.4 These principles were applied in the instant case
of People v. Franciaco.8

In this case the accused was induced by one Tomas Catitis for a reasonable
amount of compensation to aid him in bringing out of the NARIC compound one
hundred sacks of rice which had previously been purchased by a certain M. de
Guzman. In accordance with the instructions of Catitis, the accused signed the
name "M. de Guzman" on the papers required by the NARIC to be signed, in
the presence of a clerk of the NARIC, and was thus placed in possession of
the sacks of rice. In the Supreme Court, the accused contended that the invoice
he signed in the name of De Guzman was already paid for and only lacked the
signature of De Guzman, so that there was no damage caused to the NARIC.
The court ruled that the contention was untenable and declared that since Do
Guzman was not the one who received the one hundred sacks of rice, the NARIC
was still liable to deliver the same to De Guzman. Hence, the rice delivered to
the appellant and his confederate was lost by the NARIC as a result of which
it suffered damage.

The second contention of the accused was that there was no sufficient proof
of the existence of deceit inasmuch as he merely complied with the instructions
of Catitis in good faith. In disposing of this contention, the Supreme Court held
that the appellant's act in signing De Guzman's name without permission or
authority even if done upon the instructions of another, was unlawful. Criminal
intent is presumed.?

Gonzalo T. San tos

Criminal Law-Unlawful pos8ession of jueteng paraphernalia.

PEOPLE v. SIQUENZA
G.R. No. L-8531, Feb. 29, 1956

The Revised Penal Code provides that the penalty of arreato menor or a
fine not exceedbig two hundred pesos and, in case of recidivism, the penalty of

I Artkcle 315. par. 4. n. I(a).
2 People v. An. 48 PhiL. 1L (MU).
" Uatted Btatss v. livocra. 1 PUIL 641 (1912).
' United States v. Pan To C2d. 11 Phil &01 (1910).
" GLL No. 1-7M . Isa. M 1M4.
* The Intant cape foLlowu the decisions In the vases of: United States v. Dediestoria. 4 Pl.L

213 (196); United State. v. Durban. 34 FbhLa. M97 (1917): People v. ConcePcio. 89 PhIL 518
(1934); PeopI v. Contrare. 47 O.01. 782 (1949). In the case of Umited 81C*.... do Castvr Mad
Aruo&*. 18 Phil 417 (1911). the acsd rpru.nted that he was the ownd of the cors and
by such fase rrprowntatics scured ?4.000 as adan.e p yment on the price of said copra which
did not x#isL

I Rukl 1M. 1 49(b).

612 E[Vol 31



1956] RECENT DECISIONS 613

arrcsto mayor or a fine ranging from two hundred to six thousand pesos, shall
be imposed upon any person other than those referred to in subsections (b) and
(c) who. in any manner, shall directly or indirectly take part in any game of
monte, jueteng, etc.' Subsection (c) of Article 195 of the same code imposes the
penalty of priaion correccional in its medium degree upon any person who shall,
knowingly and without lawful purpose, have in his possession any lottery list,
paper or other matter containing letters, figures, signs or symbols which pertain
to or are in any manner used in the game of jueteng or any similar game which
has taken place or is about to take place.2

The present case was decided under the above subsection of the penal law.
The appellant was charged with a violation of Article 195. Pleading guilty to
the charge, he was sentenced to an indeterminate penalty under subsection (c)
of said article. Appellant's counsel contended that his client should have been
sentenced only to a fine under subdivision (a) of the same article. Against this
contention the Supreme Court ruled:

"'It Is clear that a person would come under subsection (a) of article 19 only If he
did not coie either under subsection (b) or subsection (c). But In this case before us.
the accused comes under subsection (c) because the information to which he pleaded guilty
charges him with unlawful possensfon of. among other thins. juteng list, used or intemded
to be used in a game of chance. commonly known as Jueteng. The information. It Is true.
atle-s that he Is a Juetenig collector. But this allegstion Is obvioiusly made for the pur-
pose of showing that he had possion of the article mentioned 'knowingly and without
lawful purpose' and should not be construed in the sense that he took Part in the game of
Jueteng other than as a maintainer, conductor, or banker under subsection (b) or Illegal
poaseasion of any lottery list under subsection (c)."

Jerry P. Rebutoc

Criminal Procedure-Pica of guilty imports unqualified admis-
sion of facts alleged in the information.

PEOPLE v. JOSE DE LARA
G.R- No. L-8942, Feb. 29, 1956

In the parricide case of People v. Gaitel it was held that the plea of guilty
made by the accused in accordance with law was an admission not only of his
guilt but also of the material allegation in the information that he was the legi-
timate son of the deceased, notwithstanding the testimony of the mother during
the preliminary investigation which tended to create doubt as to the status of
the accused as a legittmate son, because it was not made a part of the pro-
ceedings in the lower court-

In the instant case a similar ruling was made. The appellant pleaded guilty
to an information alleging "robbery in an inhabited house." The appellant's
counsel contended that Article 302' of the Revised Penal Code instead of Article

Art. 196(a).
9 The 8uprenie Court held that the more Poseseson of juetrng Iots is enougb to convict the

accused. who has the burdrn of exp)lAning that he has no .asim pooedrdi In connection with
the ju4Ktnrg Istia. E.nceraaclon v. People. 73 PhIL 4S (1942) cited In R. C. Aqutio, NOrI oiO THE
PxHUM mX Rzva's= PzIAt.i Coe t 4 (1961). in the preset esse of Peeyle v. Sigwuaa. G.R.
No. L-8431. Feb. "t. 1994 the question of anmuse, pooide.Udi d~d not arise bcuse the acvused
pleaded guilty.

I G.P. No. L-17M. Nov. TO. 1955.
' Artleo 302 Imposes tle p4nalt7 of v-ison corrve'cional or that next lower In degree, dW1rnd-

in& whotherr the value of the prvp.erty takeM exceeds 250 Pesos or not. for any robbery co mnittod
in an uninhabtitd place or In a building other than those meationad In the first paragraph of
artclie z9g. psovided any of the clrunstsnces rnumertd under the former &rtk)e is preoent
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299' of the same Code should have been applied, on the ground that as there was
nothing in the record to show that the "bodega" where the alleged robbery was
committed was itself an inhabited house or a dependency of an inhabited house,
appellant could only be convicted of robbery in an uninhabited house and there-
fore sentenced to a lighter penalty. The Supreme Court, finding the contention
to-be without merit, said:

"A pie. of Sulfty imports unQualfid admln Ion of the facts arged In the Informa-
tioa...Te fact that from the affidavits of the complainlng witnemee, |oonael could glean
that the 'bodgera was uninhabited or that It was not a dependency of a dwelling house
does not detract from appellant's admision In his Vle of rualy. Those affidavits werr
not put In eyidesce to quality the plea. and we cannot aaume that. had tha %e done.
the prooecutim coId not have counterewd with proof that. as it b" alled, . the 'boderga
In fact fnhabitvd-

Jerry P. Rebutoc

Criminal Procedure-Justification for the mitigation of the liabi-
lity on bonds already confiscated if there is mere delay in the pre-
sentation of the person of the defendant.

PEOPLE OF THE PHILIPPINES v. PUYAL, ET AL.
G.R. No. L-8091, Feb. 17, 1956

Rule 110, Section 15, of the Rules of Court provides:

Wben the appearanew of the defendant Is reauired by the cour his survtIe shall be
notilld to produce him before the roourt om a given date- If the defendant ftal to appear
a required, the bond Is declred forfeited and the boodamen are si n thirty da" within
which to produce thdir principal and to show caue why a Judgma..t sbould not be renderwd
against them for the amount of tbhrond .... Failng In theoe two requisite*. a Judgment
-b be rendered gatnest the bondamen.-

This rule is the sanction for the forfeiture and confiscation of bonds when
the accused does not appear in court when required to do so. When however
there is but a delay in the production of the person of the accused when required,
the Court does not render a judgment against the bondsmen for the full amount
of the bondL1

There is no exact measure of the reduction of the amount of the bond for
delayed appearance of the accused in court. The circumstances of each case
must determine the reduction or mitigation to be allowed.

In the present case, the accused was required to appear in court on April 11,
1953, when the proulgation of sentence of the Court of Appeals in the criminal
case against him was to take place. The accused submitted himself to the court
only after ten months from the date when the order for the confiscation of the
bond was issued. Upon petition of both the acused and the surety, the amount
confiscated was reduced from P10.000, the amount of the bond, to P3,000.

The Supreme Court, in justifying the mitigation of the liability on the bond,
said:

0 Article X" mpies the peanty of uecho tampevol or pvrise esper or pi, otaper In
Its mabhen period, depending whether the offenders cWry arms and the value of the property
taken sittida 250 p, or witbot arms but the valus x.ozee 250 p. or without ar,. and
the value does not exeeds 2 0 peae, for any robbery conmJttMd In an Inhabited hme or public
building or edific devoted to religious worship, provided any of the cirmstntce enumerated

OR..ai Iay 23.ent 1-1 Iexl .Alntno ..
I People v. Alamada. GAL No. L-2l3. y 161: People v. Arlantinco, G..1o. L-2411.

May 0. 1961: People v. Keyes, 4S PhiL 18 (1915).
I People v. Alaer. 48 O.G. 4788 (1961).
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The liberality which we have shown in dealing with bondsmen In criminal ca*"s and
In mitIgatng their liability on bonds already confiscated because of the delay In the presen-
tatlkn of defendant. finds explanation in the fact that the ultimate desire of the state Is
not the monetary reparation of the bondsman's default, but the enforcement or execution of
the senteoce... The Interest of the state cannot be measured In terms of veso.... The
surrender of the person of the accused so that he can serve his sentence is Its ultimate goal
or object. The provision for the confiscation of bond. . .1. not based up-on a desire to gain
from much failure. it is to coanp l the bondsman to enhance its efforts to have the person
of the accused produced for the execution of the sentence.*

Criminal Procedure-Conviction for the theft of a firearm is not
a bar to a 8ztb8equent pro8Ccution for iUcgal possc8ion of the same.

PEOPLE OF THE PHILIPPINES v. REMERATA
G.R. No. L-6971, Feb. 17, 1956

It has been ruled in this jurisdiction that a previous conviction for homi-
cide is no bar to a subsequent prosecution for illegal possession of the firearm
employed in the killing.' In the case of theft of firearm, the same rule obtains,
so the Supreme Court ruled in this present case.

In this case, Remerata, was charged with illegal possession of firearm after
having been convicted for the theft of the same. He set up the defense of
autefois convict, that the conviction for theft bars the prosecution for illegal
possesion.

The Supreme Court disposed of the defense thus:

'WhLJ In stealing a firearm the accused must necesmrly come Into possession ther.of.
the crine of Illegal possession of firvarTs is not committed by mee transint possession of
the weapon. It requires something more; there must also be not only Intention to own
but also Intent to use' which is not necmsarib, the case in evvry theft of 6rerms.. Thus
stealiln g firearm with Intent not to use but to rwnder the owner defensaless. may suffice
for purposes of establishing a ca" of theft, but would not Justify a charge of illegal poe-
sasion of the firearm, since intent to hold and eventually use the weapon woud be lacking.-

Thus, in a prosecution for theft af a firearm, intent to use the weapon is
not an csential clement, whereas in the case of illegnl possession of firearm it
is a very indispensable element.

Criminal Procedure-Peace officers in U.S. military base8 in the
Philippines may enforce therein Philippine laws.

CAYETANO LIWANAG v. ROBERT HAMILL
G.R. No. L-7881, Feb. 27, 1956

This case raises the issue of whether provost marshals in military bases es-
tablished by agreement between the Philippines and the United States are peace
officers and have the authority to file complaints for violation of Philippine laws
inside the bases.

The case arose when respondent herein a provost marshal in a U.S. military
base, filed a complaint against the petitioner herein with the justice of the
peace court in the base, for violation of Section 174 of the Internal Revenue
Code. The complaint was sworn to by respondent. Petitioner claimed that re-
spondent had no authority to swear to the complaint.

'People v. Ftolsta. 49 O.G. 3330 (1152).

19561 615
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The Supreme Court sustained the respondent and upheld his authority to
file complaints for violation of Philippine laws inside the military base.

The court explained thus:

-Under the agreement bet-een the Republic of the Philippines and the United States.
for the establishment of bases by the latter within the territory of the former. laws of the
Philippines continue to be in force in said bases except when otherwibc agreed upon in the
asreernent.... The question of peace and order within the bases is kft to peace officers
of the United States. the chief of whom is the provost maruhaVL

The basis of this holding of the Supreme Court seems to be the apprehension
that if peace officers and agents of the Philippine government are authorized to
file complaints for violStions of Philippine laws inside the bases, friction between
Philippine and United States authorities may arise. The Court said:

"To allow peace officers of said Republic to go therein and make arrests or Institute

proecuttions for violation of PhiUppine laws would certainly give occasion for conflicts
of authority.-

How wise this holding is, may be open to question.

Criminal Procedure--Grant of bail bi justice of the peace in
capital offenses.

MANIGBAS, ET AL v. JUDGE CALIXTO P. LUNA
G.R. No. L-8455, Feb. 27, 1956

May a justice of the peace or a municipal judge, in a case involving a capi-
tal offense, act on an application for bail and receive evidence to determine if
the evidence of guilt is strong or otherwise grant bail if the evidence so war-
rants? May bail be granted on behalf of an accused who is not confined or
detained?

The instant case answers these two important questions in criminal pro-
cedure.

Petitioners were charged with murder before the justice of the peace court
of Rosario, Batangas. Petitioners filed a motion for the grant of bail for their
provisional liberty. The accused were still at large at the time of filing of the
motion for bal, no order for their arrest having issued so far. The justice of
the peace dismissed the petition and refused bail on the ground that he had no
jurisdiction to entertain a petition for bail for a person charged with a capital
offense. Hence, this appeal-

The Supreme Court dismissed the petition as premature for the simple rea-
son that the accused had no existing right to bail since they were not detained.
It said:

-ho right to bal owly aecr when a person l. arrested or deprived of his liberty.
T'he purpose of bail Is to seeure ole's ree-se and it would be Inco gruous to grant bail to
one who Is free. Thus. 'ball is the s-curit7 required and give for the rlekase of a person
who Is In the u utody of the kw* (Rule 110. Seetion 1). and e*viden the accused do not
coal* within its purview.-

The Supreme Court could have dismissed the petition on that sole ground.
But it went on to consider the more important issue of whether a justice of the
peace may consider petitions for grant of bail, in cases involving capital offenses.
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The Supreme Court began with the general rule that judicial officers hav-
ing the power to hear and determine cases have the power to take bail, as an
incident thereto. And with respect to justices of the peace, they may admit to
bail, in their discretion, except where their power to take bail is limited by the
Constitution or statute, in which case they should act within such limita.

From this premise, it concluded that in our jurisdiction justices of the peace

have the power to admit to bail even persons accused of capital offenses, not

only because there is no limitation in Our Constitution but also because the Ju-

diciary Act of 1948 "scems to expressly confer this power upon them." The

only limitation to this power is that the bond must be approved by that court.

The court admittcd that the grant of power is not clear, though.

The Court was not unaware of the implication of its ruling, but it could
do no less than apply the law. It said:

"Some apprehension has been expressed by some memobers of the court over the fact

that if such power is given to justices of the peace In capital cases the power may be

abused or improperly exercised considering the fact that some of them are not lawyers or

are politicians like the mayor who may act under the law when the incumbent justices are

temporarily absent. While the possibility of abuse cannot be denied such cannot argue

against the existence of the power and if there is need for a remedy such devolves upon

Congress. But before such curative measure is adopted, our duty is to apply the law as

we "o it regardless of Its implications."

On this point, the concurring and dissenting opinion of Justice Montemayor,
which is more assertive than the majority, deserves notice:

"To determine whether a person accused of a capital offense is entitled to ball. the

court determines not only probable cause but also whether the evidence for the prosecution

is strong. To make this determination involves a careful appraisal and weighing of th.

evidence.... In this appraisal and weighing of the evidence the court must pass upon and

decide many legal points requiring legal training. experience, and knowledge if not nmstery

of the law of evidence.... I am not sure that a Justice of the peace with some excmp-

tions of course. is in a position to do all this. And I greatly doubt that the Legislature

by the general, if not vague. terms used In the Judiciary Act intended to entrust all this

task to a justice of the peace who may not even be a lawyer or to the town mayor who

may be a complete stranger to a law book."

Benjamin C. Santos

Criminal Procedure-In a preliminary investigation, accused is
.not entitled as of right to cross-examine witnesses presented against
him.

PEOPLE v. RAMILO
G.R. No. L-7380, Feb. 29, 1956

The city attorney of Roxas City filed with the municipal court an informa-

tion for grave oral slander against defendant who, upon arraignment, pleaded

guilty and waived her right to preliminary investigation. After the record of

the case had been forwarded to the CFI, the trial court, upon motion, remanded

the case for preliminary investigation at which defendant asked that the wit-

nesses for the prosecution be called for cross-examination and refused to submit

to the reinvestigation unless she could cross-examine them. Thereafter, the city

attorney moved for the continuation of the case in the CFI but the latter court

dismissed the case allegedly because the city attorney had refused to hold fur-
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ther preliminary investigation. The Supreme Court, in reversing the decision
of the trial court, held:

-If there has been no such preitinia investigation. it was beca she explicitly
waived her right thereto when she was arraigned for that purp...and when the case
was to be rnvmttigatd by the dtt attorney. she made an I1wi demand instead of sub-
mittag her .... As .i right, therefore. in a prelimnary invwtgatioa, an accusd
Is not entitled to cros.-exambw the witaesm prsmnted againt him Hencei, the demand
of the heren accused during the reinvestigation... that the witnese for the prosecution be
rocafled so that she oculd cros-exam them was not based on a provision of law. and
therefor the city tton ... hae correctly denied such demam."

Jerry P. Rebutoc

Criminal Procedure-Power of the judge to determine whether
probable cause exists or not before the issuance of a warrant of ar-
rest after preliminary investigation conducted by the fiscal.

AMARGA v. ABBAS
G.. No. L-8666, March 28, 1956

52 O.G. No. 5, 2545

The petitioner, the provincial fiscal of Sulu, filed an information for mur-
der with a certification that he has conducted a preliminary Investigation pur-
suant to Rep. Act No. 732.' The respondent judge dismissed the case without
prejudice to Its reinstatement should the fiscal support his information with
further evidence to make out a prim facie case. Hence, this petition for cer-
tiorari and mandamus.

The main issue was whether or not it was ministerial on the part of a
judge to issue a warrant of arrest after the fiscal had conducted the preliminary
I nvestigation.

Article II, Section 1, par. 3 of the Constitution provides that "no warrant
shall issue upon probable cause, to be determined by the judge after examination
under oath or aflfirmation of the complainant and the witnesses he may pro-
duce..."I

In the case of Uited States v. Ocampo,s it was said:

-Ie questio whether Proble canoe exista or not must depend upon the Judgmem*
and direton of the Joite or magLatrate I ulg the warnt. It dos not mn that the
partia factn mast estm to esch Particular case. It sbanpy mne that swuskont f.aft
most be preeted to the Joes or magistrate elaw the warrant to convinee him ot t&ht
the partular person has coms mtted the crime but that there is probable cause for bebie-
Ina that the Peron whve arrest Is sought comnoitt d the crime ch&rzed No rule can be
kid down which wIn gover t&he dJcretm of the cmt in this matter.-4

I Rep. Act No. 73? suthorlam the 5Scul to conduct premlaay e'arniatioila even without
the prsenc of the scused. This pcwer. which was ortzatfly adopted for the city fisl of 3a-
ni. wa attacked as uncouatiatUtjal In the ca" of UVL*.d Steas v. Ocempe, 1S Phl I and
Uotted Stes w. KXeuedg. 23 PhiL 12. la bcth cases, the Court bad that the produre co -
tutes due pro of law. aince It wsadoptd in oed to avoid benth7 Proings Mw that oat-
lined Ia 5 1 and II1 of MAUs 10. and seen the dispatc Is the disposition at criminal e. D
aides. the quantcatioss demanded of the postice iS a sufdkt ruazrate of promptuom and hu-
partialty oes I accused Is not praat. (Rodrgu s v. Arfno. G.. No. L-$3. April M4,
145.)

9 Acedriiaz to the d4letai opts ion of Justice Montsnsaor this provison refers to earc:h
warrants ob'y. le rfervnee to the word Peraous dors not mean arrest of persons. Thia has
rueftreue to the aenrty cot o e'a peson a-ainst unreasonahle seares and seirure.

* 12 PhIL l. 41-42 (210).
* Dtmes tiss. Justice PsadI& beUsvrd that the powr to deatrmine "probable cause- Ls statu-

tory wh .h ean be vented L. snother Joddnal offtSer. rep. Act No. 712 **mS to have Tested It
In the fdecal oncurrentl with the court.
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If he decides, upon proof presented, that probable cause exists, no objection can
be made upon constitutional grounds against the issuance of the warrant. His
conclusion as to whether "probable cause" existed or not is final and conclusive.5

If he is not satisfied, he may however call such witness as he may deem
necessary before issuing the warrant. The issuance of the warrant of arrest
is prima facie evidence that in his judgment at least, there existed "probable
cause" for believing that the person against whom the warrant is issued Is
guilty of the crime charged. There is no law which prohibits him from reach-
ing the conclusion that 'probable cause' exists from the statement of the prose-
cuting attorney alone6 or any other person whose statement or affidavit is en-
titled to credit in the opinion of the judge.

However, the failure or refusal to present further evidence, although good
as a ground for refusing to issue a warrant of arrest,7 is not a legal cause for
dismissal of the case.

Lilia R. Bautista

Criminal Procedure-Effect of a plea of guilty.
PEOPLE v. ACOSTA

G.R. No. L-7449, March 23, 1956

There are two kinds of pleas: guilty and not guilty.l The essence of a
plea of guilty is that the accused admits his guilt, freely, voluntarily, and with
a full knowledge of the consequences and meaning of his sict and with a clear
understanding of the precise nature of the crime charged in the complaint or
information.* When formally entered on arraingment, a plea of guilty is suffl-
cient to sustain a conviction of any offense charged in the information without
the introduction of further evidence, the defendant himself having supplied the
necessary proof of his guilt.s

When the defendant pleads guilty to an information charging a capital of-
fense may the Court impose the death penalty without requiring the introduc-
tion of further evidence? In the instant case the Court anrwered this question
in the affirmative. Here the defendant was charged with having shot and robbed
one Olimpla Santos. The information alleged the aggravating circumstances of
superior strength, the use of motor vehicles, and violence against or intimidation
of persons, and habitual delinquency.

Upon arraingment, the accused pleaded not guilty. But when the case came
up for trial, accused withdrew his plea of not guilty and when the informa-

•Qu.anzon v. Provincia] Plsca of Yiocos Norte. 98 PhIL 594 (1913). People vs. Ocampo. t &1..
63 PhIL 121 (1936).

0 JusUce Motemayor criticIsed this statement an Inconsistent with the prwrous estest a
the majority opinion of the applfcablUty of the ConaUtution to warrants of &rrect If It is a
duty Imposed by the ConsUttu~to=. how could a Judea rely on the fact statad In the lnformation
flied by the dseca when according to the Constitution the Jude must examine under oath the s-
phalnant and the witnesme he may produce. he a &k

I Aecordinz to the dizaantins opinion, the prvl~ninary Investleation takes the plaze of the
preliminary Investigation by the Jude, before the beuanoe of a warrant of arrest and the J0d"
has no other alternative but to Issue the warrant because the f&cal act as a commit~ng ZMA0-
trate and the reason why the court has to issue It is bcause the dscal has so Power to $emis It.
ClUng the case of Sep v. CAIef of PoZ' . 46 O.G. 4889 (1949). the dissenting opinion said that the
IsIuaneo of wnrrant is mandatory unksa questions of rulaUbr/ty or valdity of the preliminary In-
vCetizaUion Is raised.

Rule 114. Ii 1 and t.
• United States v. Burlado. 42 PhiL 72. 74 (1921): United States v. Dineros. IR Phil. 566. 572

(1911): United States v. Jamad, 37 PhiL 808 (1917).
0 United Statas v. ]Rurlado. supra note 2: United 8tates v. Dineron. sepia: United State@ v.

Jaroad. suprs: United States v. Taltbanos. 6 PhIL £41 (1906): United Stats v. A aollJ, 21 PhIL
91 (1915); People v. Sta. Rosa. L,-S487, April 18. 1951.

(;ig1956]
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tlon was read to him again, he entered a plea of guilty. Asked by the Court
whether he was fully aware of the consequences of his voluntary plea of guilty
in view of the aggravating circumstances alleged in the information, the accused
reiterated his plea of guilty. When the defendant was sentenced to death, his
attorney de ofjeio appealed, praying for a new trial on the ground that it was
an error for the lower court to mete out so heavy a penalty on the basis of a
mere plea of guilty. He claimed that the court had not explained to the accused
the consequences of his plea.

In affirming the decision (per curiam) the Court said:

"Thia Court haa already declared that the e..ceo of the plea of guilty in a crimlnai
trial Is that the aecused on arraingmment admits his guilt frely. voluntarily and with full
knowledge of the consequence. and meaning of his act. and with a clear understanding of
the precise nature of the crtinm charsed In the information. oree a cewalm offewu. without
the Introductio of further evidence, the defendant having himself &ulied the ine -try
proof, and that while it may be prudant and advimable In some cases envcia y where gTaVW
ertnmis are charged to take additional evidence se to the guilt of the accusod and the cir-
cumatances attrmdant upon the coinniesloii of the crime. nwvcrthvesee it lie in the sound
dlecrwtiou of tbw Court whether to take r%|denew or not in any eaw wher it is satlfled

that the plea of ityh has be*i ente re by the acrissedl with full knowledge of the meaning
and consequesie of his act.

The Court noted that the lower court had satisfied itself that the defendant
was aware of the consequences of his plea and that this must have been brought
home to him by his counsel who must be supposed to have duly performed his
duty. It was observed by the Court that there was no offer to prove any miti-
gating circumstances and that the counsel must have figured that only a frank
admission of guilt would mitigate the defendant's liability.

Amelia R. Custodio

Special Proceedlngs-Jn a guardianship proceeding, the court
has the discretion to grant or not the petition dope ding on the at-
tending circumstances of the case.

CEFERINO BALABAT, ET AL v. LILY BALABAT DE DAIROCAS, ET AL
G.R. Nos. L-7733-34, Feb. 13, 1956

Between the grandfather who has abown much affection and care, and the
mother who through her conduct and deeds, has shown not much, if any, mater-
nal affection and concern, the Court would in all likelihood grant the custody
and guardianship of the child to the former.

That is the import of the ruling of the Supreme Court in the instant case.

The relevant facts: Lily Balabat had a child by a void marriage. When
the child was five years old, she left her with her (the child's) grandfather
in order to elope with another man - her present husband. Three years later
she want back to Ozamis City to claim custody of the child but the child's grand-
father opposed it and filed a petition for guardianship of the child.

The evidenre showed that the grandfather was capable of taking good care of
the child and that the child had in fact been well taken care of. On the other hand
the mother had not lived long enough with the child, so much so that the child,
when asked to make her choice between her grandfather and her mother, "with-
out hesitation expressed her preference for the home and care of her grandpar-
ents, innocently disclaiming all knowledge or recognition of her mother who
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years before had left her, to elope and later marry and live in another province
and who only after three years, belatedly remembered her daughter and against
the latter's will and desire now seeks thru the courts to uproot and separate
her from the only home and loving parents she has ever known."

Considering the special circumstances attending the present case, the Court
could not but unanimously grant the custody of the child to the grandfather.

However, the Court did not totally disregard the claim of the mother to the
child. Through Justice Montemayor, it said:

**Sometime in the future when Helk-n (the child) is older and better acquainted with
her mother and If and when the latter shall have shown thru her conduct and deeds, more
maternal affection for her daughter, perhaps herein petitioner may make another bid thru
appropriate proceedings to let her have and keeD her daughter In her home and persuade
and convince the courts and Helen that the latter would be better off and happier by cozn-
Ing to live with her own mother."

The Supreme Court tried to distinguish the instant case from the earlier
case of Celia, et al. v. Cafuir, st aLl where a natural mother was allowed to have
the custody of her son in preference to one who had taken care of him from his
infancy until he was about two years old. The Supreme Court justified its
ruling in the Celia case on two grounds: (I) The mother was innocent of all
blame for her failure to take care of the child herself, her father having pre-
vented her from taking_ custody of the child, and (2) the person in whose cus-
tody it was given was a stranger. The facts of the present case were certainly
different from those of the Celia case.

Benjamin C. Santos

Evidence-Documents not made during the performance of a
duty required by law constitute hearsay evidence as to third persons.

NGO SENG, ET AL. v. FERNANDEZ, ET AL.
G.R. No. L-7086, Jan. 20, 1956

When part of an act, declaration, conversation, or writing is given in evi-
dence by one party, the whole of the same subject may be inquired into by the
other;' and the witness may be cross-examined by the adverse party as to any
matter stated in the direct examination, or connected therewith. 2 Hence docu-
ments never presented before the court, thus denying the adverse party an op-
pqrtunity to question their authenticity and correctness shall be incompetent evi-
dence as regards third persons. Said documents are hearsay,s except when
circumstances are shown to justify their admission as an exception to the rule.4

In the present case, the defendant Paz Fernandez and Guadalupe Darjuan,
were proprietors and operators of a carpentry shop for the construction of bus
bodies. Through the intervention of Norberto Quisumbing, funds needed by
them were secured from Ngo Seng and Go Pin, and mortgages were executed.
Quisumbing was also authorized by the proprietors of the shop to purchase the
materials and pay the laborers and to collect the accounts due said proprietors.

G.R. No. L4352. June 12. 1950.
1 Rule 123. 123. Rules of Court.
s Rule 123. l 87. id.
2 The rule on hearsay "idence is found in Rule 128. 1 C7 of the Rules of Court which pro-

vides: "A witness can tesufy to those facts only which he known of his own knowledz,: that i.
which are derived from hi own perception, except as otherwise provided In thla rule."

4 Aldecoa & Co. v. Warner Barnes & Co.. 20 Phil 153 (1915).
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The creditors brought this action to recover the mortgage debt amounting
to P28,600 which the defendants failed to pay. Quisumbing intervened, demand-
ing accounting of the sums received by Fernandez in payment of constructed
buses and his share of the profits. The defendants filed a counterclaim against
Quisumbing and demanded payment for losses and damages, overpayment and
usurious interest. The Court of Appeals did not give credit to expenses in-
curred by Quisumbing, the receipts of which were not signed and did not bear
the conformity of Fernandez, and so decided against Quisumbing for P5,069.15
which represented the one-half profit due to Fernandez from Quisumbing.

The main issue raised by Quisumbing was the failure of the Court of Ap-
peals to take into account the report of a certified public accountant, Exhibit 0,
in which it appeared that the balance of collections for which Quisumbing was
responsible was P63.69 only.

The Court, in refusing to admit said evidence, said that the commissioner
who submitted the statement of accounts was not designated for the purpose of
trying or considering an issue in a case within the meaning of Section 1, Rule
34,* and was only asked to "examine all the records relevant to this case, now
in the custody of the Anti-Usury Board." The papers examined were, most pro-
bably, statements prepared by Quisumbing himself, and said documents were
never presented before the Court. The opposite party never had the opportunity
to question them, therefore they were hearsay as regards other persons. The
Court said that "no reason of necessity or circumstantial guarantee of trust-
worthiness was adduced; Qulsumbing was living, indeed he actually testified.
Neither were the documents shown to have been kept in the performance of a
duty required by law."

The Court quoted from American Jurisprudence :6

-A mere ex parte m orandum of transaction or oocurrenee even though made at the
time of such transaction or ocurrence. Is not ordinarib admissble as evidence thereof
against a third persomn unlm prepared in the discharge of some pubbi duty or of acme
duty arising out of the busissal relatioms of the person making It with others. or In the
regular course of his own bmine. or with knowledge and concurrence of the party to be
charged and for the purp se of charging him."

Legal Ethics-Attorneys fee.

MARCELINO ILADA, ET AL. v. FRANCISCO ILADA, ET AL.
G.R. No. L-6458, Jan. 23, 1956

The right to collect attorney's fees in based on a contract of employment
or service between the lawyer and his client. The contract may be express or
implied. And the absence of an express promise on the part of the client to
pay fees shall not prejudice the right of counsel to recover.1 An attorney shall
be entitled to have and recover from his client no more than a reasonable com-
pensation for his services.2  What is a reasonable fee must depend in a large
measure upon the facts of each particular case, and be determined like any other
fact in issue in a judicial proceeding. Courts are qualified to form an inde-

8 By *Yrtten consent of both parties. Med with the crk, the court may order any or aM of
the Isace to a cae to be referred to a com mlonar to be agreed upon bw the partke or to be
appointed by the Court. As used In thie ruies the wod *Cmxisionor" Includes referee, an
auditor, and an examiner.

• 20 AM. Jus.. 3 4L
VamA. FnAxctc'c, Noras ow ][M1AL AM JUDCAL ]riZMC 52 (14).
xciue 12t7. in2. Ruiss ot court.
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pendent judgment on such questions and it is their duty to do so.8 It has al-
ready been ruled by the Supreme Court in the case of Orozco v. Her aez,4 that

persons who receive benefit from the services of an attorney are not obliged to
compensate him, when the same are rendered without their knowledge or con-
sent, or against their protest. The instant case held that as long as the contract
to hire the services of an attorney was authorized by the court, the persons
benefited by his services shall be bound to pay the attorney.

The facts were: in a previous special proceeding, Marcelina Ilada was
declared incompetent; and her husband, Martin Mendoza, was appointed guardian
of her person and property. When Mendoza died, Francisco Ilada, nephew of
Marcelina asked the court to be appointed as guardian in lieu of the deceased
but Crispina Villadiego objected, claiming a preferential right, as he was named
executrix in the will. Francisco Ilada was forced to employ the services of
Atty. Manuel A. Alvero, in order to show to the court the need of appointing a
person who could better protect the interests of the incompetent in the settle-
ment of the estate of her deceased husband. Consequently, Francisco Ilada was
appointed guardian of the property while Villadiego as guardian of the person
of the incompetent. Incidentally, it should be noted that Francisco Ilada, upon
request, was given authority to hire the services of Atty. Alvero to better pro-
tect the rights of the incompetent

Meanwhile, Atty. Alvero moved for the payment of attorney's fees. Mar-
celina Ilada and Villadiego opposed on the ground that far from redounding to
the benefit of the incompetent, the services of the attorney worked to her preju-
dice and that, if they served any purpose at all, it was to advance the interest
of her own guardian. The lower court denied the motion of the incompetent,
and awarded as reasonable fee P1,000 instead of P2,000 which had been asked by
Atty. Alvero. The record wherein the services rendered were enumerated showed
that the services of Atty. Alvero had, to a certain extent, served the interest of
the incompetent Marcelina Ilada. That decision of the lower court was affirmed
by the Supreme Court, holding that "a careful scrutiny of the pleadings would
show that they redounded to the benefit of the incompetent" and so she was
made to answer for the fees for the services rendered.

Pilipina, A. Arenas

g Ibid.: Dltado v. Dela Rams.. 43 Phil. 419 (1922); PanLt Y. Yangco. 52 Phil. 492 (1ZJ%); Are-
va)o v. Adriano. 62 PhJL 671 (1934).

& I PhiL 77 (1901).
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