RECENT DECISIONS®

Civil Law —Presumption as to property acquired during the
marriage; fraud to annul a contract must be proved by clear and
convincing evidence.

GAMBOA HILADO v. ASSAD AND ASSAD
G.R. No. 1L-6897, August 80, 1955

The factas involved Iin this appeal were as follows:

On May 3, 1948, a parcel of land registered in the name of Justice 8. Hi-
lado was sold to Salim Jacob Assad, a naturalized Filipino ecitizen. One
month before the liberation of Manila by the American armed forces, Justice
Hilado was forcibly taken by the Japanese and from then on never returned.
In April, 1945, an action for the annulment of the contract of sale was filed by
the widow of the vendor, based on several grounds. From an adverse ruling
of the trial court, plaintiff brought this appeal.

Two questions were submitted to the Supreme Court for deeision, namely,
(1) whether the property sold was conjugal partnership property; and (2) whe-
ther the contract of sale could be invalidated by reason of fraud.

Under the Civil Code,? all property of the marriage is presumed conjugal,
unless it be proved that it pertains exclusively to the husband or to the wife.*®
To overcome this presumption, the proofs presented must be clear, satisfactory
and convincing.? Aside from Mrs. Hilado’s testimony, no other evidence was
presented to prove that the lot in question was her paraphernal or exclusive
property. On the other hand, documents submitted showed that it was purchased
during the marriage and the title was even registered in her husband’s nams.¢
The building contract for the construction of the duplex apartments also showed
they were built in 1989 during coverture. The legal presumption, therefore,
properly applies to this case.

The main point involved in the appeal was whether the vendor Justice 8.
Hilado was induced to execute and asign the contract of sale by reason of deeceit
or fraud,® practiced on him by Joseph Jacob Assad. The plaintiff claimed that
Joseph Jacob Assad, a Syrian, used his uncle, S8alim Jacob Assad, as a dummy
and represented himself to the vendor that it was his uncle, a Filipino natural-
fzed citizen, who was buying the property.

To declare a contract null and void because of fraud, it is necessary that
there be allegation and proof of concrete factas constituting deceit or fraud,®
that is, “insidious words or machinations on the part of one of the contracting
parties whereof the other was induced to execute the contract which without
them, he would not have agreed to.”* The fraud or deceit which annuls the
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contract is that which brings about consent;® it is termed causal® and is not
such as is merely incidental,1© It is also an elementary rule 11 of contract law
that fraud is never presumed,’? but must be proved by satisfactory, clear and
convincing evidence. In the instant case, the plaintiff’s claim of fraud was not
proved. Said the court:

“Were there evidence that Justice Hilado would not have sold it to Joseph Jacod
Assad’s uncle, the fraud could bave been conceived by Joseph Jacod Assad to secure
Justice Hilado’s consent to the sale. But there i{s no evidence to this effect, plaintife
himaelf insinusted that the sale was induced by desire to raize money to meet his personal
needs. Justice Hilado could not have been interested in who the buyer would be. The
identity of the buyer was {mmaterial to him. All that he was interested in was to have
a buyer who was a Filipino citizen so that there would be no need for securing previous
approval of the sale by the Japanese Military Administration. And he was satisfled with
purchaser, Salim Jacob Assad, when the latter’s naturalization and registration papers
as Fiipino citizen were ashown him.”™

Expressing disapproval with the assumption by the trial court that Joseph
Jacob Assad was merely circumventing the law as he himself wanted to buy the
property, the Supreme Court, speaking through Justice Labrador satated thus:

“A court of Juatice cannot and should not make that sssumption. The legal! pre-
sumption is that men act in good faith and intend the consequences of their acts® A
violation of law is never presumed. If we are to render justice therafore, we must find,
because of the abeenecs of any fact or circumstancs to the contrary sufficiently suftalned
by evidence that Joseph Jacod Assed bought the property for his uncle, Saltm Jaococd
Assad.”™

Civil Law —Third person 18 bound by his promise to the vendor
_to pay the balance of the purchase price.

RFC v. COURT OF APPEALS AND REALTY INVESTMENTS INC.
G.R. No. L-7185, August 81, 1955

The instant case lays down the rule that where the vendor of real pro-
perty parts with title thereto upon a third person’s assurance that he would
himself pay to the vendor the balance of the purchase price still due from the
vendee, such third person is bound to make good his promise to pay upon the
fulfillment of the condition! agreed upon.

On June 17, 1948, one Dominguez entered into a contract of sale of a reg-
istred lot belonging to the Realty Investments Inc.,? making an initial payment
of P39.98 with the balance payable in 119 monthly installments. Subsequently,
said lot and the improvements made thereon were mortgaged to the Rehabilita-
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tion Finance Corporation as security for a loan of £10,000. The RFC requested
the vendor to execute the necessary documents for the transfer of title to the
vendee, with the assurance that as soon as title would have been issued and reg-
istered in the name of the vendee, Dominguex, with the mortgage entered there-
in as a firat lien in favor of the RFC, the latter would pay the balance of the
purchase price. The vendor readily assented to this request.?

However, after the land’s title had been registered in the name of the ven-
dee, the RFC released only #6,500. The balance was never released because the
vendee defaulted in the payment of the amortization due on the amount re-
ceived. Theroafter, the mortgage was foreclosed and the RFC obtained title to
the property.

When the vendor demanded from the RF'C the payment of the balance of the
purchase price, the latter refused to pay and contended that its obligation had
been modified if not extinguished by the vendor’s letter of September 20, 1948.¢
Hence, this action was instituted to recover the unpaid balance.

The SBupreme Court, in declaring RFC's claim to be untenable, held that the
period of grace was granted by the vendor in the belief that the information
furnished by the vendee was true. The RFC never informed the vendor that
said information was not correct. It would be unressonable to construe vendor's
lotter as willingness on its part to have the payment made only if and when there
was to be a second release of the proceeds of the loan. If the RFC was not to
make any further release of funds on the loan, or if such release was to be the
subject of future developments, it was clearly ita duty to answer the vendor’'s
letter and to appraise him of the terms and conditions of the loan. The records
of the case, howesver, showed that the RFC failed to do so. It was also the RFC
that induced the vendor to issue the title to the land to Domingues, upon its as-
sumption of the vendee’s obligation, and therefore, it could not, without any
fault of the wvendor, keep sald property without paying anything.

While the amount sought to be recovered by the wendor was originally
owing from Domingusx, being the balance of the purchase price of the lot be
agreed to buy, the obligation of paying it had been assumed by the RFC with
no other condition than that title to the lot be first conveyed to the vendee and
RFC's mortgage entered therein as a first lien and that condition had already
been satisflad. Consequently, the RFC cannot, now, escape from the legal ob-
ligation which it has voluntarily assumed.

Civil Law —Alegation in the complaint that snstrument to De
reformed does not express the real agreement or intention of the
parties is esseniial tn an action for reformation.

GARCIA v. BISAYA, ET Al.
G.R. No. L-8060, September 28, 1955

When, there having been a meeting of the minds of the parties to a contract,
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the parties may ask for the reformation ! of the instrument to the end that such
true intention may be expressed.? The rationale of the doctrine is that it would
be unjust and Iinequitable to allow the enforcement of a written instrument
which does not reflect or disclose the real meeting of the minda of the parties.?

Under the chapter ¢ providing for reformation of instruments, this relief
can now be obtained directly as a cause of action and not merely as a matter
of defense.* But the complaint, in an affirmative action by the plaintiff, must
state that the instrument to be reformmed does not express the real sgreement
or intention of the parties and this allegation is essential since the object sought
in an action for reformation is to make an instrument conform to the real agroe-
ment or intention of the parties. This was the ruling laid down by our Supreme
Court in the instant case.

This was an action for the correction of an alleged mistake ¢ in a deed of
sale covering a parcel of land. Plaintiff alleged in his complaint that in 198388,
defendant executed in his farm a deed of sale covering a piece of land; that
said “land was erroneocusly designated by the parties in the deed of sale as an
unregistered land when {n truth and in fact said land is a portion of a big mass
of land registered in the office of the Register of Deeds of Oriental Mindoro;”
and that despite perxistent demands to have the error corrected, defendanta
have refused to do so.

Commenting on the sufficicney of the allegation in the complaint, the ap-
pellate court said:

“We note bowever, that appellant's ecomphaint statss 20 cswse of astion, for 2t falk
to allege that the instrument to be reformed doms not exprass the real agresmemnt or im-
tention of the parties. Buch allegation is essentia] since the obdjest scught a
for reformation fa to make an iastrument ecnform to the real agreement or (atemtion of
the parties.' Put the complaint doss »ot even allage what the real agreemment or
tion was. Xow then is the ecurt 8o know that the correction sought will make the {nstre-
ment eonform to what was agreed or intsnded by the parties? It fe not of
the remedy of reformation to make a new sgresment, but to establish and perpstuate the
tros existing ome”®

By way of explaining the position of the court, the Supreme Court, speak-
ing through Justice A. Reyes stated in this wise:

“Moreover courts 40 pot reform I(nstrument merely for the sake of reforming them,
bat only to enable sone party to assert rights under them as reformed.® If the instrument
htb-pruntanhrdormdbym:umhthtmhndbcrdnquﬂhd—

name of Torcusta Sendoval, obviomaly & person otber than the vendowr? Would act the
sale to hima be inaffective considering that be would be in the pasition of ome who knew-
tngly purchased property not belonging to the veador.™
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¢ *To justify tbhe reformation of a written instrument upos the of mistaks, the ete-
enrmo.oi things are Dectmsary: First, that the mistaks Ds of a Tact: secomnd that
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Civil Law —Commiztion in bad faith and at the tnstance of an
owner.

SIARI VALLEY ESTATE INC. v. LUCASAN
G.R. No. L-7046, August 31, 19556

Commixtion or confusion has been defined as the mixture of things, solid
or liquid, pertaining to different owners.! The Civil Code distinguizhes whether
commlxtionorcontudonoecunbythe‘(matthoownerorownmorbyclunce
and, also, whether it iz done in good or bad faith.* In the instant case, the
Supreme Court found occasion to apply these legal rules.

The relevant facta of the case were as follows:

Plaintiff-corporation started raising livestock Iin its 950 hectares ranch in
1921. During the Japaness occupation, a portion of the fence enclosing plain-
tifte’s ranch was destroyed with the result that some cattle strayed into the ad-
jolning unfenced ranch of the defendant. Taking advantage of this situation,
several men in the employ of Lucasan rounded up and drove several heads of
cattle from Siarl pasture towards his grazing lands.

In 19848, plaintiff filed this action asking for the return of its animals with
their offspring or for the payment of those disposed of by defendant plus dam-
ages. The trial court rendered judgment for the plaintiff and so the defendant
brought this appeal. The issues which the appellate court had to resolve were:
(1) whether plaintiff’s cattle were commingled with those of the defendant’s;
and (2) whether commixture was made in bad faith,

The Supreme Court, speaking through Justice Bengzon, answered both ques-
tions in the affirmative.

Evidence disclosed that defendant started raising his ocwn cattle only in
1989 with 58 heads of cattle. A 309 increase per year should give him around
417 heads of cattle in 1951. Yet he had 400 after disposing of 280 heads accord-
ing to his own evidence, or less than 800 according to his answer. As of 1851,
therefore, defendant had an excess of 200 or 800 heads of cattle.® Another
significant point brought out during the trial and which convinced the court
that there was commixtion was the fact that the great majority of the cattle
kopt in defendant’s ranch were mestizos.¢

That Lucasan acted in bad faith in commingling the cattle were disclosed
by the following circumstances: Defendant’s sons and employees wilfully drove
plaintiff’s cattle into his pasture and masaliciously retained and refused to re-
turn them despite the latier’s repeated demands. He did not allow plaintiff’s
men to get into his pasture to identify its flock and even threatened them when
they persistently tried to retrieve their animals. He was responsible in rebrand.
ing several Siari Valley cattle with hizs cwn brand and that he scld several hcads
of cattle without registering the sales. And lastly, he disposed of some of the
cattle entrusted to his custody as trustee without lawful authority. Concluding,
the court said:

13 Saxcmas Romaw 101 I Paonia, Civi. Law 637 (1983 ed.)

eited im .
S Bee Arts. 472 and 478, Civil Codse. Ao Bantos v. Bernabe, Phil. 19 (18529): Montelibamo

v. Ine, G.R. No. 1-3418, July 28, 1984
Beptember,

Bacolod-M! Co.

® =On the other the report of Biari for . 1941 to 1945 showed that the ocom-
mhﬁac&mﬂhﬂl?uh‘hdaﬂhu!dwmw““hﬂu.

af 918 hesds. It sold 553 and, therefore, it should bave 9285 beads. Actuslly it could eount
oaly 103 hesds, 1 Jost 523 heads of eattle™

¢ Defendant’s fock not have besn mestiscs. as &ll his original flock wure entirely native.

S To the owner balongs the astmral fruita. Art. 441 of the Civll Code: United Biates v.
Caballsvrc, 25 Phil. 358 (1918)

*MNatursl fruits are the spontansous produnets of the soll. and the young and other produsts
of animals.” Art. 443 of the Civil Cede

S Art. 478, per. £, Civil Coda
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*0f course, it is quite possible that some of the mestizos are the result of the inter-
mingling which begun {n 1948 and ocontinued up to 19§1. Although generally, the off-
spring or incresse of domewtic animals belongs to the owner by accretion,® yet it is im-
possible to trace such ownership of these mestizos under the circumstances.

As . . . Lucasan has besen actuated by bad faith In retaining in his ranch to multiply
and incresse for his own benefit, the cattle belonging to the Siarli Estate and under
the Civil Code “if the comingling of two things be made in bad faith, the one responsible
for it will Jose his share. . . ¢

Civil Law —Prescription of actions.

JAEN v. AGREGADO
G.R. No. L-7921, September 28, 1955

MINA, ET AL. v. COURT OF APPEALS AND RIVERO
G.R. No. L-7584, September 27, 1956

By extinctive prescription, the owner loses his property rights, and the
causes of action?! to enforce said rights are barred.? Inasmuch as extinctive
prescription is primarily a special defense, it must be especially pleaded and
proved.* The Civil Code provides for the periods within which different actions
must be brought.¢

Briefly, the facts of Jaen v. Agregado were as follows: Juan Goronado
was the owner of a parcel of land situated in the province of Cebu. In 1920,
the provincial government used a portion thereof for the construction of a road
after reaching an agreement® with him. After Goronado's death in 1984, his
estate underwent a judicial settlement and in 1941, the property in question was
inherited by Telesfora Jaen. On June 9, 1958, she demanded payment of the
entire lot but the respondent, Auditor-General, ruled that her claim had already
prescribed since the road was constructed way back in 1920 while the claim for
payment of the land was flled only in 1983, or after a period of 33 years.
Petitioner appealed this ruling and cited in support of her contention that “no
title to registered land in derogation to that of the registered owner shall be
acquired by prescription or adverse possession.” ¢

The Suprems Court, in upholding the Auditor-General's decision, said:

“We are not here concerned with soquisitive prescription’ which ta contemplated In
the above quoted provision of the law but with the claim for a sum of money which, In
the opinion of the respondent, is already barred by the statute of limitations. The valldity
of the transfer §s not dlsputed and what petitionsr merely seeks ia the payment of its
value which abe claims has not been pald since 1920. 1f this is the nature of the claim,
it is clear that the same has slready prescribed.”™

For the purpose of interrupting the period of limitation, the Civil Code$
has provided three ways, namely, the exercise of the right before the courta,

writtcn extrajudicial demand by the creditors, and the act of the acknowledg-

b’;‘m 1139 of the Civil Code provides: “Actions prescribe by the mere lapee of time fixed
w,’

' Art. 1108, pear. 2, Civil Code

® Pelass v. Abreu, 28 Phil. 418 (1913); Corporacion de PP. Agustinos Raecoletos v. Crisce-
tomo, 3T Phil 415 (1918): Karagdayg v. Barado, 33 Phil 829 (1916); Calma v. Calms, §8 PhilL
102 (1831); PNB v. Escudero, 72 Phil 180 (1841

¢S Chapter 8. Title V, Book IIl, more speci Arts. 1140 to 1342 and 1144 to 1147.

However. ““The limitations ol actions mentioned In articles 1140 to 1142 and 1144 to 1147 are
without prejudies to those specified In other parts of this Coce, In the Code of Commeroa, and
in U?oew lawn.” Art. 1148, Civil Code

“~It was agresd that payment would be deferred until after actual width of the road had

¢ Act No. 498, Bec. 48 (The Land Registration Law, Feb. 1, 1903).

' By aoquisitive preseription “one acquires ownership and other rea) rights through the lapes
of time i{n the manner and under the conditions laid down by law.” Art. 1106, Civil Codae.

S Art. 1485, Civil Codae



978 PHILIPPINE LAW JOURNAL

ment of the debt by the debtor. The case of Veloso et al. v. FontaRosa et al®
iz also authority for the rule that the period of preseription of action against
a deceased debtor may be interrupted by act of one of his several heirs and,
furthermore, such interruption operates against all heirs alike. These principles
were reiterated and reaffirmed in the instant case of Mina ot al. v. Court of
Appeals and Rivero.

On December 11, 1919, Rufina Clarin executed a real estate mortgage in
consideration of a loan of 1000 from Salvador Rivero. The mortgage was pay-
able within one year with 129 interest per annum until complete payment. In
1929, the mortgage debtor died, survived by the petitioner and two other heirs.
The petitioner, in behalf of the other heirs of Rufina Clarin and herself acknowl-
edge the debt. Furthermore, she sent a relative, Justo Bautista, to the creditor
to pay the interests already accrued. For failure to make subsequent pay-
ments, the creditor instituted this action. The trial court, in a decision subse-
quently affirmed by the Court of Appeals, found that the amount, including in-
teresta, was P5,159. Hence, this petition for review.

The Supreme Court, in rejecting the petitioner’s claim that the action had
already prescribed, ruled that the period in this case was interrupted not only
when the debtor in her lifetime paid interests but also when her heirs acknowl-
edged the debt and paid interests, and this interruption furthermore prejudiced
all bheirs.2®

Comnelio T. Peralta

Civil Law —Payment of obligations contracted during Japanese
occupation and payable after the war.

NICOLAS, ET AL. v. MATIAS, ET AL.
G.R. No. L-8083, October 29, 1855

In our jurisdiction, the following rules are quite settled: Obligations con-
tracted before the war, becoming due during the Japanese occupation, could be
validly paid with Japanese war notes, the same being considered legal tender
during the time.* Those contracted during the war, due and payable before
liberation or could have been paid during that time, may be enforced in courts
after liberation on the basis of the Ballantyne schedule.? Obligations contracted
during the occupation, payable after the war, should be paid peso for peso.?
The instant case is covered by the third situation. Defendants and her son
mortgaged to the plaintiff spouses four parcels of land to guarantee an in-
debtedness of 230,000 lent by the latter to the former in Japanese military notes
and payable one year after the expiration of five years from June 29, 1844.
On July 15, 1944, the mortgagors offered to pay the debt, but payment was re-
fused, and an attempled consignation of the same was refused by the court on
the ground that the mortgagors, without the consent of the mortgagees, cannot

813 Phil 79 (19009).

™ “YWhen the running of the statute s interrupted with respect to the obligations of aa
belr of the deceased debtor, the interruption bensfits or prejudicss all helrs allks, inasmuch as
mhymdummtwnnmw.admww&-hH.ﬂ:huusdowp-

' Raw Pla v. China Banking Corp. 45 O.G. Bupp. to No. 9, 229 (1849): Plifion v. Yanga,

3, -98%
* Hlado v. De la Casta, 46 O0.G. 5472 (1960): Bameon v. Audnm‘ No. L-3952, Peb. 28,
1384: De Ja Crus v. De! Romaric, G.R. No. L-4839, July 24, 1881; v. Garela, C.R. No

14984, Jan. 28, 1984
SRofio v. Gomes, 48 O.G. Nov. Bupp. 199 (1980);: Gomez v, Tabla 47 0.4Q. €41 1981);

Arevalo v. Barreto, G.R. No. L-3518, July 31, 188]; Garcia v. De Jos Bantos, G.R. No.
Aug. 51, 1963
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accelerate the date of maturity of the obligation. On August 22, 1951, the mort-
gagees instituted the present action for foreclosure. The only issue before the
Court was whether payment should be made in Philippine currency, peso for peso,
or in accordance with the Ballantyne schedule. In holding in favor of the plain-
tiffs-mortgagces, the Court said:

“It is thus settled that the contracting parties are fres to stipulate on the curreney
in which their respective obligations shall be settied, and that whenever, pursuant to the
terms of an agreement, an obligation assumed during the Japanese occupation is not
payable, until after Hberation of the Phllippines, the parties to the agresment are deemed
to have intended that the amount stated {n the contract be paid in such currency as may
be Jegal tender at the time when the obligation becommes doe”

Civil Law —AMfortgage and antichresis.

VERZOSA v. BUCAG, ET AL.
G.R. No. L-8081, October 29, 1955

Mortgage is “a contract by which the debtor secures for the creditor the
fulfillment of a principal obligation especially subjecting to such security real
property in case of the non-fulfillment of said obligation at the time stipulated.” 2
As a general rule, in a contract of mortgage, the mortgagor retains possession
of the property mortgaged, and pays the mortgagee a certain per cent of the
amount borrowed as interest by way of compensation for his sacrifice in depriv-
ing himself of the use of said money and the enjoyment of the fruitas of the
property; but, it not being an essential requisite of the contract of mortgage
that the property remain in the possession of the mortgagor,® the latter may
deliver the property to the mortgagee and the interest to be paid on the loan may
be in the form of fruits of the property, without the contract's losing thereby
its character of a mortgage contract.? Oftentimes, however, disputes have
arisen as to whether a contract is one of antichresis¢ or mortgage whenever
the property is delivered by the borrower to the lender with the fruits of the
property to be appropriated by the latter. The case of Legaspi v. Celestials
however, laid down the rule that when a contract of loan with security does
not stipulate the payment of intercst but provides for the delivery to the creditor
by the debtor of the real property in order that the creditor may administer the
same and avail himself of its fruits, without stating that said fruits are to
applied to the payment of interest, if any, and afterwards, to that of the princi-
pal of the credit, the contract shall be considered to be one of mortgage and not
of antichresis®

The contract involved in the present case was one wherein the defendants,
to vecure an indebtedness of 1,620, conveyed a parcel of land to the predecessors
in interest of the plaintiff, with the condition, among others, that the indebted-
ness shall be paid in full before the property shall be returned and that the
borrowers are not to pay interest. According to the local custom, the owner

312 MAarxxsa, Coowo Crvir 487,
* Ses Art. 2088 of the Civil Code.
® Lagaap!l v. Celestisl, 68 Phil 372 (1938).
ts of an im-

By
movable of his deltor, with the obligation u: apply them to the paymant of (nterest, {f owiag,
and thereaftar to the principal of his credit. (Art. 2132, Civil Code.)

' Ses note 3 supre.

® As.to the nature of an -nt!chmlc oontmt. see Arta. 31K2, ¢t seq.. Civil Code: Barretto v.
Barretto: 87 Phil 234 (1917 v.Gutierrezs Raepide, 3 Phi. 770 (1922);: Distor v.
Doredo, 48 Phil 162 (1924); h Hmc'no-ns. 48 Phil. 6868 (1928).

*The use of the term ‘morttm or “antichreals,” bowever, is pot always determinative
of the real nature of s contract. They may actually intsnd otherwise. Villanuveva v. [ponde, &8
el. (C.A.) 44 O.G. €377 (1948); De la Vegn v. Ballilcs, 34 PhIL €53 (1018).
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or possessor of the land shall administer the same and shall be entitled to %
of the produce of the property. After the lapse of 24 years, the defendants
took poasession of the property without the consent of the plaintiff and without
paying the amount of the indebtedness. Plaintiff instituted the instant actiom
to recover possession of the property. Defendanta resisted the action by claim-
ing that the contract was one of antichresis and that the original indebtedness
has been sufficiently paid from the products of the land. In holding that the
contract was a mortgage and not antichresis, the Court said:

ocon
antichretic contrect where the products of the land sahould be applied to the interest
thea to the principal Ian the second place, the contracting partiss used the mord-
gege (kipotecs) in wvarious pearts of the ocontract.’ Im the third place, the parties agreed
are not to pay remials om the property ia oconzideration of the fast that
borrowers d0 not pay intsrest oa the land which they oMtained a8 a loan.”

vil Law —Po8sessor in good faith not required to pay rentals.

MIRANDA v. FADULLON, ET AlL.
G.-R. No. L8220, October 29, 1955

Poesession may be in good or in bad faith. A possessor in good faith is
one who is not aware that there exists in his title or mode of acquisition any
flaw which invalidates it.2 Good fajth consists in the possessor’s belief that the
person from whom he received a thing was the owner of the same and could con-
vey his title.* On the other hand, a posssessor in bad faith is one who iz not
ignorant of the fact that there exists a defect in his title, or his mode of acquir-
ing possession.® Good faith is presumed, and bad faith must be proved by him
who alleges it.¢ In the last analysis, however, good faith, or the want of it,
is a question of intention, and in ascertaining such intention, the courts are
nocessarily guided by the evidence as to the conduet and outward acts by which
alone the inward motive may, with safety, be determined.®* Thus, one who has
knowledge of facts which should have put him upon such inquiry and investiga-
tion as might be necessary to acquaint him with defects in the title of his vendor
cannot claim to have acquired title in good faith.¢

The present case involves an application of the foregoing principles. Briefly,
the pertinent facts are: In 1989, Lucio Tio, husband of the plaintiff, ownez
of a parcel of land covered by a transfer certificate of title, executed a power
of attorney in favor of Esteban Fadullon, which was registered in the land
records of Cebu City and annotated on the back of the title. On the same date,
a mortgage over said parcel of land was executed in favor of the Cebu Mutual
and Building Loan Association and likewise annotated on the back of said title,
In 1946, Fadullon, on “the strength of such power of attorney, sold the property
to the defendant spouses with right to repurchase within 30 days. Upon failure
of Fadullon to repurchase, the defendants, about 10 days later, filed & petition
for consolidation of their ownership over the said pareel of land and registered
the same in the Registry of Property. Learning of this, Tio brought action to

2

t Art. 828, Civil Code

S Arriola v. Gomes de Ia 14 Phil. 27 (1909).

:Mm&.mm..cun : Lerma v. Crux, 7 Phil. 881 (1907).

S Jeung Yee v Btrong, 81 Phil. €44 (1918).

e Yoo Director of Lands v at al, 47 O.G. 120 (1881); Rapudb-

Leung Martin,
Bovxuplw&nl m-.a-x..uo.a.m:uuu
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annul the same. The trial court rendered judgment for him and upon appesal
by the defendants to the Court of Appeals, the decision was affirmed and the
defendants were further required to pay Tio reasonable rentals on the property
from the filing of the action until the return of the property. This decision
became final and the corresponding writ of execution was issued directing the
sheriff to put plaintiff in possession. ]t appears, however, that improvements
had been made by the defendants on the property, so they filed a motion asking
the court that since they were posseasors in good faith, the plaintiff should re-
imburse them or permit them to buy the land.” Plaintiff, on tho other hand,
contended that defendants were possessors in bad faith, and as such they were
not entitled to reimbursement for the improvements.® After a careful examina-
tion of the records of the case, the Supreme Court found the following circum-

stances an indicative of the fact that defendants were ‘‘not possessors in good
faith’:

(1) The finding of the trial court that the powsr of attorney sappearing on the back
of the title was 5§ or 6 years previous, the comparatively limited periocd of one month
granted to vendor Fadullon to redeem the property, and tbe ateps taken by defendants
to consolidate ownership within a short period of 10 days after default by Fadullon.

(2) The finding of the Court of Appeals that the encumbrance consisting of the deed
of mortgage annotated on the Torrens Title should have besn sufficient to put the defen-
dants upon an inquiry as to the autbority of Fudallon to sell property ¢ years later; and
that the defendants did not require Fadullon to produce his power of attorney which they
sbould have done to determine the scope and autbhority of Fadullon under the power of
attorney.

Continuing, the Court said:

*)Moreover, the very fsct that the Court of Appesls sentenced the defendants to pay
rentals s sn Indication, even proof that defendants were considered possessors and buld-
ers in bad faith, or at least that they were not possessors and bullders in good faith. A
bullder in good faith may not be required to pay rentals. He bas a right to retain the
land on which bhe has build in good faith until be is reimbursed the expenses {ncurred
by Mm.® Possibly, be might be required to pay rental only when the owner of the land
ebooses not to appropriate the improvement snd requires the builder in good fsith to pay
for the land. but the builder.is unwilliny or unable to buy tbe land, and then they decide
to leave things as they are and assume the relation of } r and } e, and should they
cuu;mutotbounonatclunmhl.ﬁnyc‘a:otomntcnxuntmL”"

Civil Law —Validity of payment to Enemy Property Custodian
during Japanese occupation.

TESTATE ESTATE OF ISABEL DE ROHDE, ET AL.

v.
INTESTATE ESTATE OF MANUEL URQUICO, ET AL.
G.R. No. 1-6838, October 10, 19556

Payment shall be made to the person in whose favor the obligation has
been constituted, or his successor in interest, or any person authorized to re-
ceive it.! The phrase “‘person authorized to receive it” includes not only a person
authorized by the creditor, but also a person authorized by law do so.? In

* Ses Art. 448 of the Civil Code.

* Sea Art. 449 of the Civil Code. Also De Guiman v. Rivers, ¢ Phil. €20 (1908); Yerael v.
Madrid, (C.A.) 45 O.G. 2177 (1949).

:.80.8~An. 648 of the Clvil Code.

note 7 suxpre.
1 Art. 1240, Civil Code.
*Haw Pia v. China Banking Corp., 46 O.G. Bupp. No. 9, 139 (1949).
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several cases,? for instance, the Bank of Taiwan has been held to be among those
“guthorized to receive payment” during the Japanese occupation. In the in-
stant case, the question raised was whether the voluntary payment of a mort-
gage debt to the Enemy Property Custodian was valid. Before the war, Manuel
Urquico became indebted to William J. Rohde, an American, in the amount of
P77,600.00, and as a security, the former executed a mortgage in favor of the
latter over two parcels of land covered by T.C.T.'s Nos. 116 and 1275. Grad-
ually, through partial payments, the indebtedness was reduced in 1938 to
P71,743.00 payable in 4 years. Consequently, the property covered by TCT No.
12756 was released and only that covered by TCT No. 1268 remained outstanding.
On May 1, 1944, Urquico sold the mortgaged property covered by TCT No. 1268
to Lucila Crus, Jose Peres, Margarita Prodon and Graciano de Llamado mar-
ried to Crispin Llamado, with the stipulation that the vendee assume the mort-
gage indebtedness in favor of Rohde. During the war, upon refusal of Rohdes
to accept payment, the vendees paid the total amount of indebtedness then out-
standing to the Enemy Property Custodian, an entity of the Imperial Japanese
Forces, and a certificate of payment was issued therefore. After the war, the
validity of the payment made during the Japanese occupation was questioned.

The trial court held in favor of the plaintiffs on the theory that even fol-
lowing the doctrine laid down in the case of Haw Pia v. CAina Banking Corpora-
tion,s the validity of defendant’s payment during the Japanese occupation can-
not be upheld, because while in the Haw Pia case there was a sequestration of
the properties and assets of the enemy alien creditors and the debtors ordered
by the Japanese army to pay, in the present case, there is no sequestration of
Rohde’s property and the payment was made voluntarily. The Supreme Court,
citing the case of Hodges v. Gay, ¢t al.,® held that “inasmuch as the Enemy
Property Custodian was an entity authorized by law to receive payment of an
indebtedness due to enemy aliens, under Article 1162 of the Civil Code,®* the
payment was valid and bound the ecreditor,” and the voluntary natore of the
payment was “immaterial since the decisive consideration was that the Japanese
military authorized to receive payment” in behalf of enemy aliens. T

Augusto E. Villarin

Civil Procedure —Declaratory relief not proper in citizenghip
determination; CFI jurisdiction.
AZAJAR v. ARDALES
G.R. No. L-7918, October 81, 1955

In Philippine jurisdiction mfy a person avail himself of the remedy of
declaratory relief to have his citirenship dectermined?? Our S8upreme Court,
in view of section 1, }3\110 668 of the Rules of Court in the Philippines * together

" Haw Pia v. China Banking Corp., ¢d.: La Orden v. Phil. Trust, 47 O.G. 230 (1981): Wikow

pay the credi 4t follows
af their debta to the China Hanking Corporation have extinguiahed thelr obligation to the latter.”
o

L ]
¢ Now 1240, Ctvll Code.
1 The Uniform Declaratory Judgments Act authorizes broadly the declaration of rights, statws,
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with the doctrine of exhaustion of administrative remedies, and of its previous
rulings,* answered in the negative in the instant case. The appellant Azajar
applied for the purchase of a parcel of land of the public domain. Ardales
opposed the sale application on the ground of citizenship disqualification. The
stipulation of facts shows that the appllicant Azajar was born on August 256,
1922 in Amoy, China. Her father was born on June 25, 1896 in Manila and the
appellant alleged that her father elected Philippine citizenship under the law
then existing in the Philippine Islands.® The applicant’s mother, a Chinese,
was born in Amoy, China, in 1897, and residing presently in Naga, Camarines
Sur. The stipulation of facts further shows that the applicant registeted as
voter in Manila in 1949 and in Quezon City in 1951. The lower court dismissed
the complaint of the applicant seeking declaratory relief to have herself declared
a Filipino citizen. On appeal, the Supreme Court ruled:

*“The applicant is not interested under a deed, will, contract or otbher written Instru-
menta; nor are her rights affected by a statute or ordinance, and s0 ber grievance against
the oppositor has not bdrought ber within the scope of sec. 1, Rule 6§.

*In sale applications filed with the Bureau of Lands, untfl after all the administra-
tive remeodies shall have boen exhausted no court may compel the Director of Lands or the
Secretary of Axriculture and Natural Resources to declde one way or another any sale
application as that power is vested exclusively {n them.

“Citisenship, tAerefore, cannot be determined in emn action for declarstory relisf or
fudoment. It fa Dot the proper remedy or proceeding. The applicant may resort to
courts to compel the officlals concerned to allow ber to exercise ber rights of citizenship.
Buch was not the action brought berein.”

It is well settled that a proceceding for a declaratory judgment or relief must
be based upon an actual controversy,® and cannot be invoked solely to determine
a moot, abstract or theoretical question, or to decide claims which are uncertain
or hypothetical.” The Court said in the case of Delumen ot al., v. Republic,t—

“It Is not socurate to say, ss appelless 4o, that an actual controversy arces after the
filing by the Bolicitor General of an opposition to the petition, for the ressom thet the
ceuse of ection must be made out by the allegations of the complaint or petition, with-
out the aid of the answer . . .°
and *. . . where nobody had ever contested the allegations of the pwtition before it was
filed with the court.” (sylabums).®

In connection with the question of jurisdiction of the trial court to decide
the case on the merit, the Court held that the question is not one of jurisdiction
of the CFI but one of the availability of remedy sought on the basis of the aver-
ments in the complaint. The CFI has jurisdiction to hear and determins all

9 “This doctrine obrvioualy means tbat the administrative agency or authority is entitled to
bexr firet and say the last word In a given case, subject to administrative cognizapce.” RIvEma,
J. F., Law of PUBLIC ADMINIETRATION 911 (1985).

¢ Pablo, et al. v. Republic, G.R. No. L-4888, April 30, 1985; Delumen ot al v. Republle, §0
0.G. 878 (1984): Obiles v. Republic, 48 O.G. 928 (1953).

Bec. 2 of the Phil. Autonomy Act of 1916 provides: °All inhabitants of the Phﬂ!pplu
Islands wbho were Spanish subjects on the 11th day of April, 1899, and then resided said
fslands, and tAsir childremn Bdorm sudseguent Mto.-baﬂb.domcdsndbddtob.dﬁuud
the PAllippine lslamnds, except such as shall have alected to preserve their allegiance to
Crown of 8pain In sccordance with the provisions of the Jtreaty of pesate between the Ua!hd
States and Spain, signed at Paris December 10, 1888 . .

Bec. 1. Article TV of the Phil. Const. provides ““The foﬂo'-rinx are citizens ol the Phﬂippﬁwcx

(1) Those who are .citizens of PAilippine Ilslands at the time of the adoption
this Constitution.

il-) .Tbou. whose fathers are citizens of the PAdippines.
¢16 Ax. Jua. 281
:Do‘ld.nmcn et al. v. Rapublic, suprs note 4.
1
® Oblles v. Republic, sxprs note 4
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actions and special proceedings because of its general jurisdiction, except those
the cognizance of which have been vested by law in other courts.2®

Civil Procedure —Defense of prescription of action on judgment
need not be pleaded specifically in answer when it does not raise ques-
tion of fact.

CHUA LAMKO v. DIOSO, ET AL.
G.BR. No. L6928, October 81, 1858

Bection 9 of Rule 9 provides: “The defendant may set forth by answer as
many affirmative defenses as he may have. All such grounds of defense as
would raise issues of fact not arising upon the preceding pleading ! must be
specifically pleaded, including fraud, statute of limitations,® release, payment,
fllegality, statute of frauds, estoppel, former recovery, discharge in bankruptey,
and all other matter by way of confession and avoidance. . . .” The Supreme
Court, speaking through Justice Bengson, said—

“I% o trus that if the defamee of prescription s not raieed in the answer it is deamead
walved under Rule 9, ses. 10 of the Rules of Court.,® But the waiver applies to defenses
of prescription that would raise fmsves of fagt not appearing upon the preceding pleading.’*

The facts of the present case were: In March 1939, Chua Lamko obtained
a judgment to foreclose Dioso’s debt. The mortgaged property was accordingly
sold at a public action to Chua Lamko beingethe highest bidder. Lamko, however,
pever secured judicial confirmation of the said sale.* He ascld the property in
1948 to defendants Maranan and Suarex; the latter in turn sold it to defendants
Velo and Reyes in 1948; and the latter in turn conveyed the same property to
Deza and Sto. Domingo in 1949. In an action to recover the mortgaged property
on the ground of nullity of the sale to Lamko, the latter as third-party defendant
prayed by way of a counterclaim that the judgment he obtained in March 1939
against the predeocessors of the plaintiffs in said action should be paid, if the
said plaintiffs persist in their refusal to validate the foreclosure sale afore-
mentioned. From an adverse ruling of the trial court, which was affirmed by
the Court of Appeals, Lamko brought this present petition for review. He {n-
sisted on his counterclaim contending that it has not prescribed because of the
Moratoruim Law, and that the courts below could not consider prescription be-
cause it Aad not been alleged by plaintiffs in their amnswer to Ais counterclasm

» Bes. provides Jurisdiction of Courts of First Instanee shall be two kiads
(a) Oﬂdnl.aad (h) Appdhu (lap.lAetNo.tﬂuh:M)w ot 0 !
provides “Courts Yirst lnstance shall orig! arisdiction
thmmmaamuwnuﬁ: 3&)1-20.“
No. 296, as amended).

“Bes. 6. KEmecution metion eor astion—A fudgment may be exscuted om
motion within five years from date of its entry. After the lapee of suneh timea, and before
;‘Oh of Court.) ot - * be -t
“Art. 1144. The following actions must be brought within ten years from the time the
right af sation socroas:

a (l)U:::)-JML" (Rap. Ast No. 336, Civil Code of the Philippines: effective

20, 1 .

-:xo.nnhomw-aa nctpl-ddd(h'hnnodonbdhnh-
or in the answer are desmed walved: «xoept ddhuoo!hﬂunto-uu-eu- action,
which may be alleged In & later plemding, if one s permitted, or by motion for Jnd‘nantca
the pleading, or at the trial on the merits . . .7

*Bes. 3, Rulse 70—, . . Buch sale shall not affect the righta of
ineumbrasnce upon the p or a part therecf, and wiAen eonfrmed by an ovier ef ths cowrt,
it shall eporets te divest rghts ef all the parties to sction and to vest r{thhhth
purehaser, subject to such rights of redemption as may be allowed .
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'in the court of firat instance and hence, waived.? The Supreme Court in reject-
ing this claim said:

“Tha trial court, it should be noted, Qismissed the ocounterclalm for the reason thst
sald judgment had bee entered in March 1839 whereas Lamko for the first time asserted
i1t in this proceeding (n March 1950 after wmore than ten years. In other words kis
action to enforos judgment is now Dbarred by the statute of NUmitations (Rule 3§ sec. §;
soc. 43 Act 190).°

“It is troe that {f the defense of prescription is not raised in answer it is desmed
walved under Rule.® secm. 9, 10 of the Rules of Court. But the waiver applies to defenses
of prescription ‘that ralse lasves of fact not appesaring upoa the preceding pleading.’

“The plaintiffs wers mot reguired to specifically plead prescription becatse the pesding
of Lamko disclosed that the judament had been rendered In March 7, 1939 and it was
amserted only in Marceh 1950. No {ssue of fact was involved by thelr claim of prescription:

those two dates were not denjed. Therefore their fallure to plead it did not constiute
walver.”

Petitioner Lamko, however, asserted that as he was prevented from en-
forcing the judgment of 1839 during the moratoruim interval, his right of action
was suspended and the ten-year period did not lapse. The Court said—

“This poses the important quastion whether in view of our ruling {n Rutter v. Estsdan,
G.R. No. 1L-3708, May 18, 1988, the Morstorium Law had the effect of stopping temporarily
the running of the statute of lmitations . . . .Y We found, however, that this was not
raised in Chua Lamko’s brief submitted to the Court of Appeals; and under our rulings®
petiticner s precluded from nising the gquestion here specially becamse the Moratorium
order fs an excuse that may be rencunced.”™

Civil Procedure —Suffictency in form of a petition for certiorars.
AGAPITO ALAJAR v. COURT OF INDUSTRIAL RELATIONS
G.R. Nos. 1L-8174 & L-8280-86, October 8, 1955

This case involves the formal sufficiency® of a petition for a writ of cer-
tiorari3 It is a petition for certiorari to review the decision of the CIR in
eight tenancy cases wherein the landholdings involved formed part of the tracts
of land which the government sought to expropriate for resale to the tenants.
The Batangas CFI decided in favor of the expropriation and ordered the transfer
of the lands to the Bureau of Lands. On appeal, the Supreme Court reversed
the decision and dismissed the proceedings. These tenancy cases arose before the

s 3 o m
o b
.

11

pote
note
Act No. m is null and void and of no legal effect since its oontinuoas operation at
the pr-cnt time i{s unreasonable and oppressive. Likewise, Eexecutive Order Nos. 23 and 13
(relative to dedt moratorium) are also null and void and with more runon. conﬂétrinc that -!d
orders contain po limitation whatacever in point of time as regards the of the

clbmt and affectivity of monetary obligations. Ruttar s. Esteban, 08.. No. x,-rroa. May ll.

® Tiacho v. Tan Bl Kiok, 45 O.G. 2488 (1949); I MonaN, CoMuEnTs OX THE RuULas or CouUxy,

952 (1982,.

1 Bec. 6.Rule 67. Rules of Court provides that if the tion is sufficlent in form and sub-
stance to Jjustify such process, the court in which it Is f or a judge thereof, shall fsaune an
order requiring the defendant or defendants to answer the petition within ten days from tbe
receipt of a copy } &

*““Before issuing the order the court sbould inquire as to whether or not the petitiocn la suf-
flelent in form and substance, ana {f it {s not, dismissal would be proper.” II Momax, COMMENTS
ox ﬂn RuLzs oy CouxrTts 179 (1930 ed.).

2 Sec. 1, Rule 37, Rules of Court,

The certiorari contemplated in .oc. 1. Rule 67 Is not that “‘certiorari” provided for by tbe
Constitution (Art. VIII, sec. 2) and Rules of Court (Rules 46, 44, 43) on matlers of appeal,
!ortbchturuouoofunmodabywhlchappclhntmydcvthhbuntothouppdhum’
superior court which fs by constitutional and -utntory provisions mﬁwu‘d to review solely
questions or errors of law decided on committed by tbhe Jowar court. Momay, COMMENTS ON
rius RurLes or Couxr ]38 (19850 ed.).
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expropriation proceedings and as the tenants, among the respondents herein,
harvested their palay produced for the crop year 1950-51 before the transfer of
the landholdings to the Bureau of Lands in the expropriation proceedings, the
CIR ordered the division of the harvest on the ratio of 70-830 in favor of the
tenantz on the basis of the estimates of the number of cavans produced in each
Iandholdings. It is claimed now by the petitioners that the CIR acted with grave
abuse of discretion in estimating the harvest in terms of cavans instead of in
cans alleging that the court disregarded the decisions of the CFI of Batangas
snd of the Supreme Court in G.R. 1L-8191. The question to be resclved is the
effect of the failure of the petitioners to attach the copy of the decisions al-
:.:;‘:dly violated by the court below to the petitioner. The Supreme Court held
t—

*“The petition is patently without merits. In the first place it s not even sufficiest
ia form and substance to justify the jesuance of the writ of certiorari prayed for. It
sharged the Court of Industrial Relations abdbuased its discretion Iim dkregarding the de-
of the Court of Viret Instanes of Betangas and of this Court in G.R. L4101, yet
a0t attash to the petition the decisions allegedly viciated by the court bejow and
out which particular portiom or portions thereof bave besa disregarded by the

oourt.

i

|

In finally dispoaing of the case the Court touched upon the substantial suf-
ficlency of the petition, thus,

“We have taken upom curselves to look up aad comsult the desisions referred to;: and
bave found that neither our decision in G R No L-419], mor that of the Court of Firet

Civil Procedure—In an action to recover real property, defend-
ant’s counterclaim for repairs and necessary expenses i8 compulsory.

MACLAN v. GARCIA
G.R. No. 1-7622, May 27, 1965

The defendant may allege in his answer any counterclaim which he may
have against the plaintiff provided that the court has jurisdiction to entertain
the claim and ecan if the presence of third parties is essential for its adjudication,
acquire jurisdiction of such partiesa.? There are two kinds of counterclaims,
namely, the permizsive and the compulsory.® It is well-settled that if in an
sction for the recovery of real property, the defendant failed to set up a counter-
claim for the improvements, such counterclaim is forever barred.* A counter-
claim for repairs and necessary expenses not set up is likewise barred. This
was the ruling in the case under review. In this case, Mariano, the defendant’s

' Raole 1 hh
'5. ';:.l. «f Court.

Bautista v. h-n—. 24 PRl 111 (uu).ncnu-v u-v:humcn uulrlﬁ

v. Mcpm;n.u (1919);: Beltren v. (l }; Galit v. Ginocsa, 63
481 (19838). There i Ma,m.m&.dmmuu to declare a contract vold,
w&hvhﬂ&%tmnnmwmm-nmwmmtuwt&u
and expenditures Mm:tm.mnmmw the defendant was pot re-
to plead m tha setion and the | hold.lnx contract vold wounld therefor not
-thhnbythm.uoa fmpled contract. Big Cola World
Bottling Co.. Itd. 7T Fed Rules Bervice l.U.&clreuncoundApp-h.m 1948,
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predecessor in interest, sold two parcels of land in favor of the plaintiff. Sub-
sequently, Ma.iano successfully sued for the annulment of the deed of sale and
for the recovery of the parcels of land on the ground of fraud. In that action,
the defendant therein (plaintiff in the instant case) set up a certain amount for
“repairs” as a ‘“special defense.” Subsequently, plaintiff herein brought the
present action to recover the amount allegedly expended for the preservation of
the property. With respect to the sum of money which plaintiff Maclan sought
to recover as defendant in the suit for annulment and which he designated er-
roneocusly as a ‘“special defense,” the court held that it was in reality a counter-
claim.¢ The judgment rendered in the first suit, therefore, bars any subsequent
action based upon said claim. Again, even if the claim for repairs were deemed
not filed in the first suit, the counterclaim being compulsory, it ia likewise barred
under the Rules of Court.® As to the claim for necessary expenses it was held
to be nccessarily connected with the action to recover the real property from
Maclan. Said connection is substantially identical with that which exists between
an action for recovery of a land and the claim for improvements therein made
by the defendant in said case, the claim being barred forver, cannot be recovered
in the present action. )

We may pose the question: Does it make any difference whether the
defendant is a possessor in good faith or one in bad faith? It does make a dif-
ference if we were to follow the ruling in the case of Beltran v. Valduena®
wherein it was held that in an action for the recovery of real property which
the defendant possesses in good faith as owner, defendant’s failure to set up a
counterclaim for the improvements is no bar to a subsequent action therefor.
The reason is that it would have been inconsistent for the plaintiff to c¢laim in
good faith the ownership of the property and at the same time assert a counter-
claim for the improvements alone.” It should be observed that in the case at
hand, Maclan was in bad faith. But in Camara v. Aguilar,® a Iater case, the
S8upreme Court held that a counterclaim for the improvements is compulsory
although the possessor is in good faith. Perhaps we may safely say that the
distinction between a posscssor in good faith and a posseasor in bad faith haa
been abandoned for as was held in the Camara case the defendant in the action
for recovery of real property should hawve sst up, alternatively, that they wers
entitled to the land, or assuming hypothetically that they were not the owners
of the land, that at least they were entitled to the improvements of the land or
their value as possessors in good faith.

In the case under consideration, the S8upreme Court also passed upon the
queation of whether or not the claim for repairas should have been filed In the
proceedings for the settlement of the estate of the deceased Mariano, predecessor
in interest of the defendant. Plaintiff argued that it was not necessary since the
money claim aroee from law and not from contract, express or implied.®* The
Court disposed of this contention by holding that the claim of the plaintif{ arose
{rom an “implied contract” as the term is understood in the common law, which
is the sense in which it is used in our remedial laws. Tbe obligations which in
the Civil Code are indicated as quasi-contracts, as well as those arizing ex lege,

¢ According to sec. 9, Rule 9 of the Rules of Court, whem a party has mistakenly designatad
8 dafense as a counterviaim, or a counterclaim as a osfense, the court may treat the pleeding
as §f it bhad been properly designated without repleading.

* Rule 10, sec. &

*53 Phil €97 (1927).

* Bee Lopex v. Gloria, 40 Phil. 268 (1919): Bautista v. Jimenes, 24 Phil 111 (1918).

*G.R. No. 1L-4337, March 12, 1984, 80 O.G. 1549 (1084).

?*Bes Rule 87, sec. b
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are in the common law system merged into the category of obligations imposed
by law and all are denominated “implied contracts.” 2°

Civil Procedure —The jurisdiction of a court depends not upon
the value of demand in each single cause of action contained in the
complaint but upon the totality of the demand in all causes of action.

SORIANO v. OMILIA
G.R. No. L-7112, May 21, 1955

Courts of First Instance have original jurisdiction in all cases “in which the
demand, exclusive of interest, or the wvalue of the property in controversy,
amounts to more than two thousand pesos.” 1 Justices of the peace and the judges
of municipal courts have exclusive original jurisdiction in all civil actions
‘““where the value of the subject matter or amount of the demand does not exceed
two thousand pesos, exclusive of interests and costs.”®

Where the plaintiff has several claims against the same defendant and in
s single suit seeks to recover them, some difficulty is met with respect to the
meaning of the phrase, “amount of the demand” in connection with jurisdiction.
The Supreme Court in the case under consideration has come with an answer that
scams to depart partly from some of its past rulings. Plaintiff brought an action
in the CFI to recover on four causes of action, to wit: (1) P800 for a promis-
sory note executed by the defendant in favor of the plaintiff; (2) £700 for
another promissory note; (8) £38,000 as moral damages for the derogatory re-
marks made against the personality of the plaintiff; (4) 600 as attorney’s
fces. Defendant contended that the court had no jurisdiction over the subject
matter of the first, second and fourth causes of action and that with respect to
the third cause of action, the amount tharein involved was not decisive of the
court’s jurisdiction because the demand for the same was not made in good
faith,

Justice Labrador, speaking for the Bupreme Court said that “under the
law now, as previously, the jurisdiction of a court is made to depend, not upon
the value or demand in eacA single cause of action contained in the complaint,
but upon the totality of the demand in all causes of action.” Respecting the
defendant’'s contention in connection with the third cause of action ,it was held
that the principle that a party may not unduly exaggerate a demand for the
purpose of defeating a legal provision as to ths jurisdictional amount, iz not
applicable to a demand which is not fictitious.

In the past® the Supreme Court made a distinction between accounts aris-
ing from different transactions and those arising from the same transaction.
With respect to the former they may be joined in a single action even if the
total amount exceeded the jurisdiction of the justice of the peace, each account

®» The Bupreme Court explsined thus: *It will be olmerved that to the Civfl Code
(Arunh 1157) obligations are supposed to be derived either from (1) the Jaw, () ocountracta,
3) guasi-eontracta, (()umorcahdo‘amhhdb’hv. (8) Thia enumarstion
ummdo&nuo-mwmmqmw tions and the obligations
imposed ly law are of different The lsarned Jtalian jurist, Jorge Glorgi, eriticisms the
assumption and says thax the tion embodied in the Code earronecus. His
mdnbah&a;nm«thot&rdtbmumiudnddhnm ressed or merged
ia the otbey. (Georgi, Teoria de las cdligaciones, Bpanish ed, Vol 8, Arw. T 4&09).

*“The wall dn:olunuiud—h.'omnk.nu-cﬂd'utndkbduu-lnwzoaotathlt
the common law makes distinetion betwesn the two souress of Habliity. The obdligaticns

hieh thooo&am!udk-hducmd—mm-a'm those arising es lepe. are in the
- bh-.yu-nwuwmamc{ohlmuoanlmmdbyhvudnnmdﬁ
nonluudhp&od sontrects.”

MMN&M(JWM&INI).““.

Id, ses. S8
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furnishing the test. As to the latter the entire amount of the claim governs;
it cannot be divided into several causes of action for the purpose of bringing the
cage within the jurisdiction of the inferior court. In the instant case the Supreme
Court failed to consider this distinction. However Justice Bautista Angelo,
in a lone dissent, took quarrel ¢ with the opinion that in all cases the totality
of the demand is the test of the jurisdiction of the court. Relying on the case of
Go v. Go® he said that ‘‘the totality of the demand can only be the test for
purposes of jurisdiction if the amounts aggregating the same arisze out of the
same transaction; otherwise, each amount is determinative of jurisdiction.”

The majority opinion observed that from the time the judicial system was
established here under the American regime, the jurisdiction of the court has
always boen based on the amount of demand.* A literal meaning (disregarding
the amount involved in each cause of action), as given by the Supreme Court in
the same opinion to the phrase “amount of the demand” may stand precarious.
But the Rules of Court permit joinder of causes of action. It is provided that
a complaint shall state the ultimate facts constituting the plaintiff’s causs of
-action or causes of action.! A party may in one complaint state in the alter-
native or otherwise as many different causes of action as he may have against
the other party.® Construing, therefore, the phrase ‘‘amount of the demand”
in connection with the rule on permissive joinder of causes of action, the result
is that it is the amount of the demand which is determinative of jurisdiction
and not the sums involved in each account.

The avoidance of multiplicity of suits® is the better policy and this should
be implemented where no provision of law is contravened, rather than make
distinctions, where there are none, based on limits arbitrarily set by law.

Civil Procedure —The resolution of the Court of Appcals adopt-
tng the policy of one extension only for the filing of briefs is merely
“directory; several extensions may be granted for good and sufficient
reasons shown.

JOVITO RAGO, ET AL. v. COURT OF APPEALS & F. RAGO, ET AL.
G.R. No. L-7016, May 80, 1955

In the above case, Cirlaco Rago’s motion praying for the cancellation of the
old certificate of title covering inherited real property was granted. Ponciana
Rago and others filed a motion for reconsideration claiming part owmnership of
said property, but said motion was denied. The movants appealed but the
Court of Appeals dismissed the appesl on the ground of abandonment, and
ordered the defendants, now the petitioners, to vacats the land and deliver the
same to the plaintiffs, herein respondents. The formaer contended, énter alia,

! The most recent case is Go v. Go, G.R. Neo. 1-7020, June 30, 1954, It cited the cases of
Villasefior v. Erlanger. 19 PhilL 8574 (1911) and SBortano & Co. v. Joss, 47 O.G. 158 (10390).
In the latter case it was held that "where several claimants bave several and distinet elaims
against the defendants which may be properly joint {n a single suit, the claims cannot be added
together to maks up the required jurisdictional test.”™

‘Nmrtbd-hammn-dlnuumm since the amount (nvolved (n the third caume of
action , wis, HOOO was anyway within the Jjurisdiction of the C.F.L

'Bnnou rupre.

¢ Ses secs. b8 and 53 of Act No. 138; sec. 8 of Act No. 1427 sec. 44(s) and sec. 88 of Rep.

' Rule 6, sec. 1.

s Rule 2, sec. &

* The philcecphy of the Federal Rules of Cilvil Procedure, from where the pmhlou of our
Rules of Court largeiy were taken, is to discouragse separats actions which make for mahiplieity
of suits. I Momax, COMMENTS OX TEE RurLEs or COURT 239 (rev. ol 1882).
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that the cadastral court? had no jurisdiction over the motion filled by Ciriaco
in view of the fact that the lot being in dispute the motion becams eontroversial
and cannot be looked over by a cadastral court but that the same should be
litigated in an ordinary civil action and not in cadastral proceedings which are
summary in nature. With respect to this contention, the Supreme Court held
that there was no factual basis for it, Ponciana Rago not having impugned the
jurisdiction of the court on that ground.

It was also argued that the action of the Court of Appeals in granting
two extensions of time within which counsel for respondents was to submit his
brief was in violation of its own resolution of June 27, 1951,* adopting a policy
of only one extension, and of the provision of the Constitution # which confers
upon the Supreme Court the exclusive powsr to promulgate rules of court. The
Supreme Court ruled that the resolution of the Court of Appeals is only directory
and not mandatory. Moreover section 16, Rule 48 ¢ (which applies both to tha
Court of Appeals and the Supreme Court) indicatss that the court may gramt
as many extensions as may be asked if good and sufficlent reasons are shown.

The gcneral rule is that extensions of time for the filing of briefs will not
be allowed.® Protracted txials should be frowned upon particularly if they re-
sult from lack of msal on the part of lawyers and judges. Far from favoring
automatic or indiscriminate granting of extensions of time to file a brief, the
policy of the Supreme Court on the matter shows a tendency to make such con-
cessions sparingly.¢ It has been the policy of the Bupreme Court to grant no
more than 15 days for the first extension and 10 days for the sacond extension.”
However, against the cogent purpoees behind the dispogition of cases with dis-
patch must be weighed the other interests of justice which require a judicious
determination of the case. Justice must not be sacrificed in the name of ita
speedy administration.

Civil Procedure —A party, for an smjunclhion improperly ob-
tatned may recover upon the injunction bond all the damages ke may

sustain thereby, article £209 Reld imagpplicable where debt becomes
uncollectible.

LAY v. ROCES HNOS,, INC. & MUNICIPAL COURT
G.R. No. 1L-8040, May 28, 1985

Before a plaintiff may obtain a preliminary injunction it is required that
ke file a sufficient bond executad to the party enjoined and answerable to the
latter for all damages that he may sustain by reason of the Injunction if tha
court should finally decide that the plaintiff was not entitled thereto.?

IRep. Act No. 1188 (une 28, 15854) has repenled sec. §3 of Act No. 398 (The J

odl-
MMdXW)MudeMJmm large. the
hater law the functions and powers cf QOadastral Judsges and ama now vasted In
&MJ*&
“The resciution of the Court of Appeals, June 27, 1981, reads ae follows:
Court RESOL M-.mammm(x)mnu—-h
the filling of briefs should be allowed; provided., bowevar, that proper be given thia
.-pddnrin’tho months of its enforcement parties or ecounsel shomld be
therect. 47 0.G. 9018 (1901)
s PRIl POonst. Art. VIL eee. 1% :
¢ Rules sac. 16 of the Rules of Court : “Extension of time for the filling of briefs
will not be axcapt for good and ndcnteauc.udonb‘u the motion for extsssion
um.mwmmmmamum-mm»um
1 Momaw, CoNMENTy ON TRE ar Counr 9684 (rev. od. 18082).
:‘xlnamnhrm v. Ventura, et 43 0.G. 4802 (1848).



BRECENT DECISIONS 991

The issue in the present case is the amrount of damages which the respondent
may recover by reason of a preliminaryinjunction improperly obtained. The
petitioner obtained a writ of preliminary injunction to enjoin an order of the
municipal court requiring said petitioner to pay in monthly installments of P208
the unsatisfied part of a judgment rendered against him and in favor of the
respondent. Meanwhile, petitioner voluntarily applied for and was declared in-
solvent. The sureties of petitioner, invoking Article 2209 of the Civil Codes,
contended that they should only answer for the legal interest on the amounts
that respondent was prevented from collecting.? The Supreme Court held that
Article 2209 is inapplicable. The rule enunciated therein, that in obligations
to pay money the indemnity for damages shall consist in the payment of in-
terest where the debtor incurs in delay, presupposes that the principal debt re-
mains collectible after the delay. The judgment in question having become
uncollectible and thereby losing its value, and there being no evidence that the
judgment was not realizable before the debtor had become insolvent, the injune-
tion bond must be chargeable with the loss of the P200 monthly installments
covering the period from the date of the order of the lower court to the date of
the dcbtor's insolvency. This is in conformity with the provision of the Rules
of Court that the injured party may recover upon the injunction bond “all dam-
ages which he may sustain by rcason of the injunction.” A different rule would
encourage the “reckless procuring of injunctions that should never lightly be
sought nor prodigally granted.”

The decision of the Court is eminently sound. Where a party improperly
obtained this provizional remedy he should be made to respond fully for the
losa he has caused thereby.

Civil Procedure —Unless a s:opcr substitution of attorneys had
deen made, notice of the court’s to the firat counsel allegedly
substituted ts notice to the client.

OLIVARES v. LEOLA, ET AL.
G.R. No. L-8188, June 30, 1958

While a client may at anytime dismiss his attorney or substitute snother
in his place,? certain requisites must be complied with before » substitution cam
become effective. From the mere fact that another lawysr enters an appearance
in behalf of the client, the presumption will not arise that the authority of the
first attorney had been withdrawn.?

In the instant case the question arose ubvhctherornottbonaﬁuo!th
decision of the trial court in an action, sent to the first lawyer aof the defendant

3 ~If the obligation consists {n the payment of & sam of money and the dedtor fncurs In dalxy,
the indemnity for damages, Mwnxmmmhmnmmmmw.nm&mw‘
the interest agreed upon, and in the ablwence of stipulation, the legal intsrest, which is zix percemt
per annum.” Aﬂ.m’ Civll Coda

TRule 127. ses. 34,

 No sabstitution of attorneys will be allowed unless MMM
1. There must be filed a written applieation for substitution
2. Thers must always be filed the writtan eonsent of the client to the sabwtitution.

hm:?nhmmwﬂmwtummmuwumam
can obtaln
& In case such written consent cannot be progured there must be filed wflh the writtem
application for substitution proof of the service of notice of such motion {a the manner re-
red the rules upon the attoruey to be substituted.

Unless formalities are complied with no substitution will be m)tud and the attorney
vbo-pp-r-dhstlnthuum.bcrmmh &!.Sadou!brnbﬁwﬂonvm regarded ms the
nu.crnqo!neoﬁln%')u]b-r-poaﬂ‘bhor econdest of the case. Unmaumvm
meo, 30 Phil. 189 (1811).

*“In case of such substitution, tbcnmdtbo.t&mqnwbm!mdcbaﬂbonm‘du

doekd.oltbaoounlnphuoftbcfom«ooo.nadwﬂmm change sball be
dmtothondwmgcm Rale 127, sec. M).

» Asnar v. Hon. Norris, 3 Phil. 638 (1904).
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was notice to the latter. The defendants filled a petition for relief from judg-
ment well beyond the period allowed by the Rules of Court¢ counting from the
time the defendants’ first lawyer received a copy of the decision. During the
pendency of the case another attorney filed with the clerk of court a notice of
his appearance as counsel for the defendants. The defendants claimed they
actually knew of the decision only about four months from the time their first
counsel received a copy thereof. The petition for relief was dizmissed having
been filed more than sixty days after the petitioners had been notified of the
decision. It was not shown that a proper substitution of lawyers had been made,
that the services of the first lawyer had been dispensed with or that the second
one had assumed exclusive control over the case. Consequently the first lawyer
continued to be counsel, or at least one of the counsels for the defendants, And
the service of the notice of the decision upon him bound the defendants.

Civil Procedure —Motion to set aside a judgment.

PRICE STABILIZATION CORP. v. JUDGE, ET AL.
G.R. No. L-7959, May 80, 1865

On August 7, 1958, petitioner obtained judgment against respondent surety
company by default in a suit brought against Batchelder and the Surety com-
pany as Batchelder's surety. On September 8, the surety company filed a motion
for reconsideration and new trial, alleging that its failure to flle an answer was
due to excusable neglect and that it had a cross-claim against its co-defendant.
The motion was denied because it did not contain an affidavit of merit showing
that if a new trial were granted the surety company would have a good defense
against the plaintiff. The surety company subsequently filed another motion
for reconsideration, this time alleging that it had a good defense against the
plaintiff. This second motion was granted, hence this petition for certiorarl.

The Supreme Court held that the two motions even when taken together
cannot be considered as a petition for relief under Rule 88, because of the fatal
defect of lack of an affidavit of merit. It is necessary that a petition for reliaf
under said rule must be accompanied by an affidavit of merit showing that
petitioner has a valid cause of action or defense. The first motion for recon-
asideration did not comply with this requisite, because, although supported by an
affidavit explaining its failure to answer, it contained no sworn allegation of a
valid defense against the plaintiff. The fact that thec defendant had a cross-
claim against its co-defendant does not necessarily mean he has a good defense
to the plaintiff’s cause of action. As to the second motion for reconsideration,
it contains an allegation that it has a valid defense against the plaintiff but the
allegation is not verified. The affidavit of merit should state facts and not mere
opinions or conclusiogs of law.* Furthermore, when the first motion for re-
consideration and new trial was flled, the alleged valid defense which the surety
company wanted to set up against the plainti¥f was already in existence and
available, and yet the same was not set up in the motion. Consequently the
defense cannot be raised in the subsequent pleading.?

¢ See ses. 8.
-nu&hvfshmsmus 1908): PhilL Engineering Co. v. Argosino, 49 Phil 963
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In connection with this case it should be noted that relief from judgments
under Rule 88, may be prayed for only when the judgments have become final ®
for otherwise the remedy would be a motion for new trial under Rule 37, or to
appeal to the Court of Appeals or Supreme Court. If the party is in default,
he must first move to set aside the order of default before judgment before he
can move for a new trial or appeal.¢ If the party in default has failed to have
set aside the order of default before judgment is rendered, he is not entitled
to notice of judgment and to appeal therefrom.> After judgment has been ren-
dered, his remedy is a petition for relief from judgment under Rule 88. The
decision in the jnstant case does not state whether the surety company had
moved to set aside the order of default but it may be inferred that it did not.
The appropriate remedy left was that under Rule 38.

Civil Procedure —FEzecution pending appeal.

SAMBRANO, ET AL. v. DE CASTRO, ET AL.
G.R. No. L-7868, June 23, 19556

Ordinarily, the power to grant or deny a motion for execution before the
expiration of the time to appeal is discretionary with the court?® and the ap-
pellate court will not interfere with the exercise of such discretion unless there
has been an abuse thereof.? In the case under review, the Supreme Court held
that there was such an abuse of discretion. The facts were: Respondents ob-
tained a judgment against petitioners, owners of a transportation company, for
the desth of one of the latter’s passengers. Petitioners flled a notice of appeal
which was dismissed by the trial court because of the appellants’ (Petitioners
herein) failure for three times to amend their record on appeal as ordered by
the court.? Respondents filled an urgent motion for execution of judgment under
Section 2, Rule 89, of the Rules of Court. The Court then ordered the issuance
of a writ of execution. The sheriff proceeded to levy on the certificate of public
convenience for the line covered by the petitioners’ bus company, and the date
of sale of said certificate was set for May 27. Petitioners subsequently filed with
the trial court an urgent motion to lift the execution and attaching thereto a
supersedeas bond. The lower court granted the motion to lift the execution
on the condition that the petitioners file a 28,000 bond. Such bond was filed
but it was disapproved on the ground that it was not conditioned for the per-
formance of the judgment appcaled from in case it be affirmed wholly or in
part.t The superscdeas bond thereafter filed was also disapproved because it

* Veluzs v. Justice of the Peace., 42 Phil E57 (1931).

‘§:1 l‘(ln'!;lol; Motor Co., Inc. v. Endencia & Teus, 72 Phil. 130 (1941), Veales v. Ramos, 40
lhn. 4 -

* No sarvice of papers shall be necesaary on a party in defaunlt t when be files a motion
to set aside order of defsult, in which event he is entitied to notice a]l further procoodln&:
(Rule 27, sec. 9). B8See cases of Manila Motor Co.,, Inc. v. Endencia & Teus, suprs note §;
Toco v. Go Fay. 45 O.G. 3350 (1943).

1 Pederal Films Inc. v. Ocampo. et al. ¢¢ O.G. 3819 (1847).

7Calvo v. Gutierrex, 4 Phil 203 (1905), Case v. Metropole Hotel & Rastaurant, § Phil 49

1905).
( 8 A motion for reconsideration of the order of dismizsal of the appeal was filed by petitioners
but was pot yet bheard at the time the decision in the instant tion for certiorari was ren-

Rule 39, sec. 2 of the Rules of Court provides: ““Before the explration of the time to appeal,
execution may issve, {n the discretion of the court, on motion of the prevailing party with notice
to the adverse party, upon good reasons to be stated In a special order. If a record on appeal
is filed thereafter, the special order shsll be included therein. Execution i(ssued bdeafore the
expiration of the time to appesl may be stayed upon the approval by the court of a sufficient
supersedeas bond filed by npp:llhnt, ooncg;llf,ucd f’or u:hpcrfomanec of the Jjudgment or
order a jed from in case [t be firmed w or in part.”

‘ngt;.cxocuu“ is fssved prior to the expiration of the time to appeal, the court is vested
with discretion to s the samas., upon the fiing of a sufficient supersedess bond by the appel
lant conditioned for performance of the Judgment {n case {t be affirmed wholly or in part.
Mapua v. Gutierrex, David, 43 O.G. 2030 (19448).
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\

mentioned as attorney’s foes a lssser amount than that awarded in the judg-
ment and because it also falsely stated that an appeal had been perfected. The
sheriff on the date scheduled sald to the respondents the certificata of public
convenience. The petitioners in this petition for certiorari sought to annual al}
the orders of the lower court disapproving the supersedeas bond flled by them
and to declare illegal the sale by the sheriff.

The Suprems Court ruled that the lower court committed a grave abuse of
discretion in not suspending the sale. It should have suspended the same, know-
ing that it had granted stay of execution on the filing of a supersedeas bond in
the amount required by it, and although the petitioners thrice failed to file &
satisfactory bond, it was perfectly possible and feasible for them to file one to
the satisfaction of the court. What iz more important, when the trial court
granted the lifting of the writ of execution, the writ of execution previously
izsued was set aside, or at least suspended so that there was no execution valid
and effective under which the ecertificate could be lawfully sold. Consequently
the sale was void.

While the court below, said the Supreme Court, did not err in disapproving
the three supersedaas bond for the reasons stated in its orders, nevertheless,
fnstead of being levied on execution maid certificate of public convenience could
well have been merely attached. A certificate of public convenience is not like
any ordinary property from the standpoint of its owners. The personnel, motor
units and all equipmant and facilitios of the company mould be useless and of
no benefit without the certificate.

The Supreme Court perhaps did not mean to lay down the rule that a cert-
ificate of public convenience is absolutely beyond the reach of a writ of execution.?
But where, on the one hand, an execution would work severely on the defendant,
and, on the other hand, the righta of the plaintiff wonld not be impaired by mere
attachment, the certificate should be merely attached.* Thua in the instant case,
the sale of the certificate of public convenicnce wonld result in the paralysis of
the company’s operations. Whereas if marely attached, the owner could cont-
inue to operats and even maks monsy which may later be sttached or esven
levied upon. .

£ Teodorico C. Taguinod
Commercial Law —Agent of shipowner not liable for demur-
rage; damnum sbsque injuria.
PLUMELET v. MORALES SHIPPING CO., INC.
G.R. No. L-7767, October 26, 1955

This case involves the application of the principle of damxum adasgqus ine
juria.? It appears that the respondent Morales Shipping Co. engaged the peti.
tioner to act as its agent to ascure cargo for its vessels with the instruction that
the bills of lading were to be in the name of the shipping company. Subsequent-
ly, petitioner Plumelet was able to secure cargo from the Bureau of Publis
Works to be shipped to Marinduque. The cargo was loaded on one of res-
pondent’s ships. The evidence disclosed that petitioner in ncgotiating for this
cargo acted and issued a hill of lading in his own name, without revealing that

'mh-mmvwwh.mmmww—-mm
-s.ll.inhumc:ab nt'o(c.t-m:-g‘;.h-mﬂouduj I Monaw, ComMEWW
e TRR RULNS oF unT ow. .

of amthority., exoeption statutes er rules should be Nbderally constroed with @
offect to thair benefisient and humane purporex. To this end every reasonadle
[5-] a givea Propsrty 8 or s not exampt should be resclved in faver of exemy-
Momnax, d. at M7.
mmmimh-ﬂmm Sas aleo 17 CJ. 1136
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he was merecly an agent for the shipping company. Upon learning these facts,
the latter, as a measure of self-protection, demanded from petitioner payment
of advance freightage. Petitioner requested for time to raise the money, and the
shipping company agreed. One month elapsed without the petitioner having
becen able to raise the necessary amount, for which reason the cargo of the
Bureau of Public Works was unloaded by the shipping company. The instant
action was instituted by the shipping company to recover (1) value of freightage,
(2) demurrage for delaying the ship’s departure, and (8) damsges for inability
of the shipping company to accept a shipment offered by Atlantic Gulf &
Refining Co. The trial court dismissed the first and third claims, but adjudged
Plumelet liable for demurrage. Only Plumelet appealed. The only question
submitted on appeal was FPlumelet’s liability for demurrage.
In absolving Plumelet from liability, the Supreme Court said:

*“The Codes of Commerce? speaks of damurrage: and amount stipulated in the charter
party to be pald to the shipowner for any delay in the salling of hs ship. It is payabdle
by the chartgrer or shipper.”

Since Plumelet was not the charterer or shipper, he was not liable for demur-
rage. Furthermore, according to the Court, Plumelet was not liable for the de-
lay and subsequently cannot be liable for damages caused by such delay. In-
stead of s=ailing with the loaded eargo and informing the Bureau of Public
Works that it was the owner of the ship and Plumelet merely its agent, the
shipping company had to demand advance freightage from Plumelet which the
court beliesved to be unnecessary. And when Plumelet requested for time to
raise the monsey, the shipping company agreed to it, without fixing the time with-
in which the money should be produced. It was thus a case of damnum absque
fnfuria, with the shipping company suffering damages for the delay, and Plu-
melet losing his commission. Neither may the shipping company claim damages
for Plumelet’s having acted {in his own name,® because by agreeing to carry

the cargo provided freightage was advanced, the shipping company waived such
irregularity.s

Augusto E. Villarin

Criminal Law — Iaabilzty of co-perpetrators where there is cons-
piracy in the commission of the  felony,; conspiracy snferred from
the circumstances of the case.

PEOPLE v. MONADI, ET AL.
G.R. Nos. L-3770-71, September 27, 1958

When in the commission of a felony two or more persons take part therein,
or are charged thereof, the question at once presents itself ss to their liabili-
ties therefar. Under the Revised Penal Code, a person charged with the per-
petration of a felony may be liable therefor as a principal as an accomplice,?

*Bens Arts. 653, 658, €89, and 691, Code of Commaerca.

®* Art. 1283 of the Civil Code provides: “If an agent acts in his own name, the principal has
po right of action against the persons with whom the agent has contracted; neither have sush
persons against the principel.

“In such case the sgent {s the one directly bound {n favor of the person with whom bhe
has contracted, ss if the transaction were his own, except when the contract involves things
hbnrlutotba principal.

"mnmvhloma!thhnruch-hmuundmtoodeobowitbamvrdndbototboudc-
bctmtb-prindpu.nd

¢This s mpcrb‘enuofntme-wnvhuhhdtﬂnod “the adoption by a person as
binding upon hlm.nlf of an sct done {n such relations thsat bc claim it as done for his
benefit. althouxh done under such circumstances as could not bind but for hia subseqpent

aasent.” B2 C.J. 1144-45.
3Art. 17, Bev. Pesnal Code
YArt. 15, AL
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or merely as an accessory.? Thus there is a necessity of ascertaining the de-
gree of participation of the accused to determine his criminal liability. This
task, however, is dispensed with if in the commission of the felony the exist-
ence of a conspiracy among the accused is shown.¢
In the instant case, the accused, Datumanong Monadi, Mascara Monadi,
Racid Lucman and Palawan Lucman, were charged with and convicted of the
murder of one Pangandaman Aguam. It appears that on November 14, 1947,
at about 7:80 in the evening, as the victim was about to enter his house in Dan-
Criminal Law —Rape must be established by clear and positive
salan, Lanao, he was mortally shot in the back. The four defendants were
charged with the murder® of the victim. At the trial, it was shown that the
killing was the off-shoot of ill-feelings between the families of the deceased and
the defendants who are related to each other. Palawan Lucman was convicted
as a prinecipal and the other three as accomplices. Upon appeal, the Solicitor
General contended that all the four should be convicted as principals in view
of the fact that the circumstances of the case tended to show the existence of
conspiracy. The Court sustained this contention, for while there was no direct
evidence as to conapiracy among the accused, conspiracy was inferred by the
Court from the acts of the defendants. It should be noted that conspiracy may
be express or implied from the circumstances of the case.®* In this case, the
defendants wero seen together at or near the scene of the crime, all armed
with revolvers. They are close relatives by blood. They had a common {ll-
feeling towards the deceased. After the shooting they were seen running from
the scene of the erime. Citing the case of Peopls v. Mahlon ' with approval,
on the point that conspiracy may be inferred from the circumstances of the
case, the Court held that the circumstances mentioned above sufficiently proved
conspiracy among the accused and accordingly convicted all four as principals.

evidence; treachery tn murder; presence of mitigating and aggravat-
tng circumastances.
PEOPLE v. FORTIN, ET AL.
G.R. No. L-7892, August 11, 1955

The instant case was a prosecution for the crime of rape® with murder.®
Defendant Vitaliano Fortin and two others® were charged with the rape and
murder of one Juana Magpili. The proven facts revealed that on October 4,
1858, Fortin and his companions hired a jeep and went to a restaurant and
drank beer. Later they picked up the victim somewhere in the neighborhood.
Upon reaching a certain place, Fortin and the girl alighted. After some time,
Fortin was seen coming from a secluded place buttoning his pants. He then
told one of his companions to “use” the girl next. Thoe girl refused and Fortin
threatened to kill her with his gun if she did not submit to be used by Fortin’s
companion. Almost at the same time, he fired at the girl, resulting in her death.

At the trial, the lower court found that the crime of rape was not sufficiently
proven and accordingly dismissed the same. The Supreme Court sustained the

SArL 19, &

-u-:usu-vnumm.xmu(xm). For latar rulings on this point, ses Peonle v.
Sesocta, o8 al., G.BR. No. L-3344 April 18 1952: Pwplo v. Mendota, ¢t al., G.R. Nos. 1-4141-7,

T I e T g T o - Jaa. 89,1

S Pegople v. Tian, -L.OJLN’o.L-O‘Au.”l.“.

*G.R. No. Llﬁ‘ls 11. 1983,

1 Art. 838, Rev.

P Art. 248 id

S Alfredo vets and Paulino Rielo. Rielo was subsequen eaxcloded from the informa-
and utilized as a state witness. Lasquete was soquited on ground of reascmable doubd
by the lower ecun-

§
in



RECENT DEUCISIONS 997

decision of the lower court for the reéison that no one actually testified having
seen the defendant in carnal act with the girl and much less that force ahd
intimidation was employed by him in committing the act. The Court held thus:
. . thoerlmoofﬂpoho{nnch-mtunth-tltanonlyb.-ub!hh«lbydnr

and v itive evidence: the same cannot be made to depend on inference or dubious circum-
tm. evidence.”

Under Article 885, one of the ways by which the crime of rape (violacién)
may be committed is by having carnal knowledge of a woman through force
and intimidation.¢ Force and intimidation may be shown not only by the test-
imony of the injured girl, but also, externally, by signs of violence on the
victim’s body, like finger grips on the front of her neck, on the arms and fore-
arms, on her cheeks and on her mouth, as well as by her torn garments stained
with blood,®* or, internally, by the findings of the medical examination of the
victim’s genital organs.® As neither of these circumstances was shown, the dis-
missal of the charge as to rape was properly made. The fact that Fortin was
seen buttoning his pants coming from a secluded place with the girl was taken
by the Court to be ‘“at most an indication that a sexual act was had with her
consent.”

The charge as to murder was, however, fouhd proven by the lawer court.
This finding was suatained by the Supreme Court. The killihg was held to be
murder due to the fact that it was attended by the circumstance of treachery
(alevosia).” The fact that the shooting was so sudden and unexpected,® coupled
with the fact that the act was done without risk to the defendant “arising from
the defense which the victim might avail of in her favor’” was considered treach-
erous by the Court.

The Solicitor General recommended that the penalty be lowered by one
degree because of the mitigating circumstance of drunkness.® But the Court
refused to do so for the reason that this circumstance was offset by at least
two aggravating circumstances: taking advantage of the accused’s public posi-
tion 1 and the use of motor vchicle.1?

Criminal Law —Serious tllegal detention; acts of lasctvtousness;
no complex crime of serious illegal detention and acts of lasczmous
ness in this case.

PEOPLE v. CHING SUY SIONG, ET AL.
G.R. Nos. 1-68796-87, September 23, 1956

Under the Revised Penal Code, kidnapping or {llegal detention iz committed
by any private individual who shall kidnap or detain, or in any other manner
deprived another of his liberty.? Illegal detention may be serious?* or slights

. 1.
sople v. Licerio, 61 Phil. 881 (1888).
u"‘.;’wph v. Csubat, et al. G.R. No. L-T285, June 28, 1985; People v. Huertas, 39 PRIl 440
T Art. 248, par. 1. “There is treachery when the offender commit any of the crimes agsinst
person, employing means, mathods, or forms In ths exscution tbherecf which tsnd dl'.r'vztb
and specially to insure ita exscution, without risk to hlmcll arising from the defense which the
ot!cnd.d might make.™ (Art 14, par. 16, Rev. Penal Coda.) .
sople v. Palomo, 43 O.G. 41950 (1947), tbe Court beld that the killing was trescberous
[T} (t was sudden and un.xpoctod, But {n People v. Delgado, ¢3 O.G. 1209 (1947), it was
beld that mere suddenness of the attack {s not enough if the mode adopted doer pot tively
tend to that it was knowingly intended to {nsure the secompu.thmtnt of the clns aal puar-
pose wltgout any risk to the perpeirators ariaing from the defense that the victim niight &ffer.
* Art. 15, Rev. Penal Code.
% Art. !4 par. 1, id. The dafendant and his companjons ware soldiers of the 21st BCT of
the ﬁr;ud Forc‘: of the Philippines stationed {n the province of Batangas.
ar. 10
:IA;;‘LN‘I Rev. Penal Code, sas amended by Rep. Act No. 1084
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Illegal detention is serious if the detention: (1) lasted for more than five days;*
(2) is committed by simulating public authority,®* (8) by inflicting serious phy-
sical injuries * or making threats to kill;? or (4) if the victim is a minor, female,
or a public officer.® Either of these four circumstances makes the illegal deten-
tion serious.

Thus in the case under comment, defendant Siong and David Mata were
charged with and convicted of the erime of serious illegal detention, committed
as follows: The complaining witnesses, Luz Zamora and Celia Mendoza, were
recruited by persons under the employ of the defendants from their homes in
the province and brought to Manila with the promise that they will be given
employment in the city. Upon arrival at Manila, they were taken to the em-
ployment agency of the defendants. During the time that they were there, they
were under constant watch.® At one time, defendant Siong tried to abuse Celia
but his attempt was frustrated by the girl’s resistance. Later, the two girls
were offered for sale by defendants to certain customers but the girls refused.
Realizing their dangerous situation, they finally escaped. Brought to trial,
defendants were convicted by the lower court of the complex crime 1° of serious
illegal detention with acts of lasciviousness.:? Upon appeal, the Supreme Court
sustained their conviction as to serious illegal detention but reversed the lower
court insofar as the appealed judgment considered the offense committed as a
complex crime.

It should be noted that under Article 48 of the Revised Penal Code, there
are two kinds of complex crimes, namely, (1) a single act constituting two or
more grave !* or less grave 13 felonies, and (2) when an offense is a necessary
means for committing the other. In the present case, the crimes charged were
serious illegal detention and acts of lascivicusness. Inasmuch as these crimes
did not result from a single act, it cannot fall within the firat class. Does it
fall under the second clasas? Neither. For as correctly noted by the Suprems
Court, “certainly one cannot be considered as a means to commit the other.”
Thus, while both of the defendants were convicted of serious illegal detention,
only Siong was further convicted of the separate crime of acts of lasciviousness.1¢

Ernesto T. Duran

Criminal Law —Murder,; treachery.

PEOPLE v. GALLANO
G.R. No. L-6842, November 18, 19556

" Art. 268, par. 1, Rev. Penal Code.

CArt. 267, par. 1.

S Par, &, &

* Art. 243, Bev. Penal Code

TArt. 287, par. 8, Rev. Penal

S Par. 4, td. Yor the definition of a "public officer” under the Rev. Penal Code, ses Art. 208,

® The evidenoce on this point were oonflicting but the court ve more credence to the testi-
monies of the girls upon the ground that they were more fact, sven if their tests-
onies were a bit exsggersted, this fact was bald by the court as not arguing against thelr
tn;l‘hmvulnth.mmmqwmpmwbomm (People v. Durants, 47 Phil 684
1 ?

» Art. 45, Rev. Penal Code.

11 Art. 338, Beav. Penal Code.

m At 9, par. 1 of the Rev Penal Code defines grave felonies as “those to which the haw
attaedes the eapital punilahment or penalties which in any of are afflictive, i{n as-

1.
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PEOPLE v. JUMAUAN
G.R. No. L-56746, November 28, 1855

PEOPLE v. BOLANDO
G.R. No. L-5086, November 18, 1955

The aggravating circumstance of treachery or alevogia,® when sufficiently
and clearly proved qualifies homicide to murder.* There are numerous instances
wherein the Court found treachery to exist.s

In the case of People v. Gallano,4 the court followed the previous ruling
that there is treachery when the attack is sudden. The facts show that one
evening, defendants Leon and Gallano appeared in the house of the deceased
Metran and greeted him “Good evening.” Without any warning, Leon fired
at the deceased, but the gun did not explode. While the deceased was crawling
to the next room to escape, Valentin grabbed the gun from Leon and fired it.
This time, the gun exploded and hit the deceased who was killed instantly. Be-
cause of the suddenness of the attack, treachery was held to be present.

In People v. Jumauan,® the court had the occasion to reiterate the well-
established rule that when the attack is made from behind, such attack is treach-
erous.® Parrefio the victim, was the owner and driver of a passenger truck.
In one of the trips, a woman lost her bundle of rattan placed under the driver’s
seat. The drfendant was the one who took it, so the deceased went to his house
and demanded the return of the rattan. The defendant refused, claiming that
it was his. The deceased then started to leave, but as soon as he stepped to the
balcony, the defendant snatched a bolo from the rafter and struck him at the
back of the neck. Parrefio staggered and as he was about to fall, the appellant
gave him another blow. The Court held the defendant guflty of murder; the
killing was qualified by treachery, as the first blow was delivered quite suddenly
while the victim had his back at the assaflant.

Treachery was, however, absent in Peopls v. Bolando.Y It appears that
while a dance was being held in the house of the defendant’s relative, the
deceased Ranay, chief of the rural police, arrived and started writing something
on a piecce of paper. After the dance, the defendant asked him what he was
writing, but instead of answering, the deceased asked the appellant who gave him
permit to hold the dance, to which question, the defendant said it was “‘none of
his business.” A heated altercation followed, in the course of which, the ac-
cused drew out his bolo and killed the deceased.®* Although the assault was with
a deadly weapon, it was none the less a frontal attack and made after a heated
discuasion, and therefore, there could not be treachery. Nocturnity® could not
be considercd aggravating, eithen, as it was not deliberately sought.

1 There Is tremchery when the offender commits any of the crimes aguninet -
ploying mesns, methods, or forms in tbe exscution therec! which tend dlnetb -ndm!b
tnsure its exscution. -:mzmmmwmmmwm-mmmwm
n.lght maka Art !6510). Rev. Penal Coda
A P.o:pl;“;. R, No. L-8591, arch 28, 1885; People v. Tabalbe, G.R. No. L-4843,
'Bee 30 Prnn. L.J. 23-25, 88548 (1958).
'OR. No. 1L-8842, prom. Nov. 18, 1988,
s G.R. No. L-57¢8, Nov. 29, 1985.
¢ G.R. Nos. L—«lz-n Fob. 17 1954;: People v. Ramos, G.R. No. L-5843, May 16, 1584; Pecple

'Tbochln:oluu-dcl.onubytba.ecmodmnotximervdltbytbamn.«rwu
that the deceased had no weapon at the time, and thst this defense was not oontained in the
affidavit.

PArt. 14(8) provides: “The following are sgxravating circumstances: . . . 6. That t.bo
erime be committed in the nighttime or In an uninbabdited place, or by a band, whenever
eircumstances may facilitate the commission of the cffense.”
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Criminal Law—Robb don hHomicido; Hability of a conspiralor;
accessory.

PEOPLE v. LINGAD, ET AL.
G.R. No. L-6989, November 29, 1958

In conspiracy ! to commit a ctime, all the co-conspirators may be regarded
ag co-principals regardless of the extent of their sctual participation.®

The instant case reiterated the rtile initiated in the case of United States
v. Maocalalad,® that a conspirator shall be lisble for all the acts of the other
conspirators although such acts have not been contemplated in the original plan
unless they endeavored to prevent the unlawful act of the others. Such ruling
was reiterated in People v. De la Crus ¢ and People v. Bautista$

In the present case, the facts show that one evening two persons appeared
in the store of the deceased Vicente Go to buy coca-cola and cigarettes. After
they had gone away, one of them appeared again with two others. One proceeded
to an alley adjoining the store while the two others went to the counter, and with
a gun pointed at the two store attendants, took all the money at the drawer.

At the shme tithe, thd dtovebWnetr who Was standing beside the store was pushed
and shot.

The lower codtt found them guilty of vobbéry with homicide ¢ under Article
294 and sentenced all of them to reefMsn Perpetua’ and indemnify the heirs
of the deveased.

The storekeepers identified all the accused and pointed to Lingad as the man
in the alley who shot their father. Although there is no doubt as to the other
defendants who robbed the store, the evidence was insufficient to show that
Lingad was the one who assaulted the deceased and fired the shot which killed
him,

However, the above circumstances did not affect the responsibility of the ac-
cused Lingad. By confessions submitted, all the accused plotted the hold-up
and all of them participiated in the perpetration of the erime. It was immaterial
whethet it was Lingad or Reial who shot the decelséd because éonspiracy was
conelusively shown by thelr cémrhon coneurrence and evordinats Acts, and all
of them should be equally respousiblé.

The ruling in Peopls v. Basisten,® that in robv ocon Aomicidio, the homicide
not having been the subject of conspiracy, the others not having any interven-
tion therein, onlly that one who actually éommitted the homicide may be held
responsible for the complk crims and the rest are guilty only of robbery A
band, is no longer applicable

Amado Mueod, the driver ¢f the thxi used by the ovther defendants did nod
take part in the original plan to rob; as hé was aware of the crime, he should
be liable as accessory,® as held in the case of People v. Ubi.1®

'Amm;huMwmmm‘bnmtmmm“

mission of mmmawmzurmt.:adw..xn Code.

"I\o e-.d-dd.dnpai thvAnh.G.B.)‘o.bm,
April 29, thv No. 1-7318, July 27, 1

s9 nn.x (1907).

o x.-au.xuu. 1988

:B-P:E-Lm 1;)“)” Punal Code.
An.' Art. 4 thmm' m‘ds;r Auﬂ- ”l‘n: tf‘ is m.o-r:xm:gu for mlw::

ten tus one offense |an

unot‘:.u' In Mt;he:udd-u?:yzothnmtotbombm It may be nedessary
only to avold 13entification of the robbers.” II AQuUinNe, Norms ox Crnnrar Law 748
1988).
¢ 4 PRIl 493 (1908).

19, Rev. Pemal Oesde.
» QR Mo L-6969, Ausx. 31, 1883
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Criminal Law —Homicide through reckless imprudence; civil
Liability of the accused.
PEOPLE v. DIZON
G.R. No. L-8002, November 23, 19556

The general rule is that in order to hold civilly liable a person who is
criminally liable for a felony, there must be statutory basis therefor. But in
the instant case, the Court ruled that in the absence of such provision in the
Motor Vehicle Law, the Revised Penal Code shall be supplementary.

. The defendant was driving a motorcycle where two other persons were
riding. He was driving recklessly and in trying to avoid a collission with a
truck, he suddenly swerved to the wrong side of the street to a canal, resulting
to the death of the two other persons. The accused was convicted of double
bomicide through reckless imprudence ! and was sentenced to imprisonment for
not less than 6 months nor more than 1 year and 8 months and to indemnify the
heirs of the deceased in the sum of P2,000 each and the governmont in the sum
of P350 with subsidiary imprisonment in case of insolvency.

As the accident took place on May 18, 1940, the Motor Vehicle Law ?® ghall
be applicable; the pensalty imposed by this law s imprisonment from 15 days
to 8 years, without provision =as to civil liability. In the absence of such provi-
sion, Arts. 1003 and 89 ¢ of the Revised Penal Code shall be supplementary.

Pilipina A. Arenas

Criminal Law —Conspiracy which is merely tnferred cannot be

the basts of an aggravating circumstance of evident premedtitation;
defense of alibi,

PEOPLE v. CUSTODIO, ET AL.
G.R. No. 1-7442, October 24, 1955

The reformation of the criminal is the very core and fundamental basic
policy underlying our criminal laws. Because of this idealistic end in view the
almost illimitable power of the state to punish criminals ! iz tempered with an
attitude of mercy. In the consideration of criminal cases the court must not
overlook the existence of mitigating ? and aggravating ? circumstances whenever
they are properly and clearly proven in order that in the imposition of the ap-
propriate penalty, justice is dispensed with a certain degree of accuracy.

One of the aggravating circumstances provided for in the Revised Penal
Code is the existence of evident premeditation in the commission of the crime.

$ Bes Art. 385, Rev. Penal Code.

? The same was held in United Btates v Manabat, €8 Phil. 560 (1914);: United Btates
v. Crama, 30 Phil. £ (1918); People v. Sentiago, 43 Phil 120 (1922).

% Act 3992 This was pcmd d‘m the Raevised Penal Code took effect. It provides that
offenses involving bpegligence in the tien of a motor vehicle, which results in the death or
eerioms tnjury, sbould be Dun od under the Motor Vehicle Law. Raepublic Act No.587,
effective Jan. 1, 1981, amends sec. 67(4) of the sald law and restores the original rule in
Art. 385 of the Revised Penal Cole that nullmu in operating a car u punished under Art. 388.

“Every person criminally liable for a felony fs aleo drmr Hable.”™

¢ ~If the convict haas JM with which to mest g:cncnhry Habilities mentiowed
im paragraphs 1lst, 2nd and 8 the next preceding article, he @ be subject to a subsidiary
l.lsblllty at the rate of one day for each 2 pesos and §0 osntavos.” (1st par.)

3 The power of the leglalature to punish offenses is not abecluts but finds a oconstitutional
limitation. PRn. ConNst. Art. III, Sec. 1(19) expressly provides: “Excessive fines shall not he
imposed nor cruel and unususl] punishment inflicted.”™

3 Art. 13 of the Rev. Penal Code, enumerates the mitigating clrecumstaneces.
S Art. 14 of the Rav. Penal Code, enumerates the aggravating circumstances.
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The presence of evident premeditation must be proved as the criminal act itself.s
It must be shown that the accused not only made a decision to commit the crime
prior to the moment of its execution but that this decision was the result of
meditation, calculation or reflection or persistent attempt® and a sufficient time
must elspse between the inception of the plan to commit the act and its fulfill-
ment giving the accused an interval to consider and accept the consequences®
or overcome the resolution of his will if he desires to hearken to its warnings.?
It is not enough that it arose at the moment of the aggression.* Thus in one
case ? it was held by the court that a brief period of time intervening between
challenge and actual shooting sufficed to preclude the circumstance. of evident
premeditation in the commission of the crime. Likewise it is equally well-settled
that the fact that there was an extra-judicial confession made by the accused
that he prepared to kill the deceased does not warrant the consideration of
evident premeditation, such statement, if it has to be given credit at all was
just an expression of his determination to commit the crime which is entirely
different from the premeditation which the law requires to be well defined and
egstablished.’® Summing up the elements of this circumstance in order to ag-
gravate criminal responsibility, the Court of Appeals enumerated the following
elements to be fulfilled: (1) the time when the offender determined to commit
the crime; (2) an act manifestly indicating that the culprit has clung to his
determination; (8) a lapse of time betwcen the determination and the execution
sufficient to allow him to reflect upon the consequences of his act.1?

Under the foregofng elucidation of the meaning of evident premeditation
as provided for in the Revised Penal Code, it may be asked whether conspiracy 1*
by several accused persons to commit the crime may necessarily point that there
was premeditation. The correct view seems to be that proof of conspiracy does
not necessarily provide a basis for the conclusion that premeditation was made
prior to the commission of the crime. In one case !3 it was intimated that while
conspiracy implies reflection on the part of the confederates just as the offering
of money to another to commit the crime implies that the offeror has thought
things over, premeditation in such a case would not be evident in the sense
contemplated by the law. This conclusion is based on the settled rule of lJaw em-
bodied in a long line of decisions that the conspiracy need not be proved directly
but the community of design may be inferred from the peculiar circumstances
of the case !¢ whereas in evident premeditation, such fact must be shown and
clearly proved as the criminal act itself,1® and when conspiracy has boen es-

““;}Jnlud States v. Elicanal, 3§ Phil. 2090 (1917);: I Karuxax, Rav. Pax. Coos ANNX. 216-2X7

% People v. Carillo, G.R. No. L~1288, Oct. 30, 1948.

¢® People v. Bangur, 52 Phil. 87 (1928): United States v. Desal, 83 Phil. 6 (1903); United
States v. Pala, 19 Phil. 190 (1911): United States v. Cornejo, 28 Phil. 457 (1914).

T United Etates v. Gil. 18 PhilL 531 (1908).

'P.oph v. Diokno, 63 Phil. 601 (1839).

le v. Visagar, G.B. No. L-58384, June 12, 1953

"Un ted SBtates v. Angeles, 6 Phil. 480 (1906).

11 People v. Leaflo, ((MA.), 38 0.G. 1120,

3 Art. 8, Rev. Penal Code providea: *“A conspirmcy exista wbhen two or more persons come
to an agreement conocerning uu commission of a felony and decide to commit ™

13 People v. Leafio, expra note 11.

M Pgople v. Magdagay, 48 Phil. 838 (1924): People v. Manalo, 52 Phil 848 (1928): Pooph v,
Enriques. §8 Phil. 538 (1933); People v. Kalalo, 58 Phil. 715 (1934); People v Dioamo. Phil
801 (1938): Pooplo v. Bordador, 63 Phil. 306 (1938); People v. Ibaflex, et al, 4( 0.G. 30 uu);

People v. Luis, G.R. No. 1~2388, May 29, 1980; P-opl. v. Macul, G.R. No. L-2828, 19,
1930; Pcop)c v. Remalants, G.R. No. L-3518, Bept. 28, 1982; l¢ v. Camo, G.R. No. 14240,
Fob.l&.l 2.Inu:be.so.:mnmlbotwhno-uncm roe witnesses claimed to have

endant and two others i{n the victim’s front shortly before and after the shoot-
lnx The court held that in the absence of a plaunsible explanation e natural inference was that
they are privy to a conspiracy to do away with the victim,

People v. Agsalona, G.R. No L-3989, Nov. 29, 1352: Tbe conspiracy in thia case was in-
ferred from the act of waylaying the victim together with the proof of a previous threat made
by tmt the ?fmd-nu and the long standing animosity bestween the sccused and the decessed.

note supre.
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tablished by the evidence the accused may be regarded as principals irrespective
of their actual participation in every detail of the execution of the crime, every-
one being considered as guilty as those who had directly participated.is It is
evident therefore that conspiracy requires a more liberal manner of proof than
that which is required in establishing the existence of evident premeditation.
However, in order to justify the inference of conspiracy, it is not enough that
the persons supposedly engaged or connected with the crime be present when
the crime was committed even though he might have been interested in its com-
misgsion 17 and in the absence of a well-founded inference of the existence of
conspiracy the liability of the participants will be individual and not collective.1s

Finally, the query would be whether or not there may be a case wherein
conspiracy maybe a safe basis to draw a conclusion that evident premeditation
exists. The analytical study of decisions of the Supreme Courts reveals that in
order that conspiracy may imply the presence of evident premeditation, the con-
spiracy must be shown with proof, clear and unmistakable, that a sufflicient
time for reflection and persistent resolution to consummate the crime were pre-
sent before the plan to commit {t is accomplished.

In this case of Peopls v. Custodio, et al.,, the court had occasion to decide
the question of whether conspiracy can be the basis of premeditation. Prosecuted
and convicted of murder, the accused herein appealed. It was established that
the victim, Balancio was shot from behind while he was descending the rear
stairway of his house. The wife wafled, “My God why is thias done to us?” to
which zomeone whom she recognized as Valentin Custodio was heard to reply,
“That is what befits a bully.” Thercupon, Valentin was rejoined by his brothers,
Tomas and Silvestre and the three bearing fircarms went away. The deed was
also witnessed by Antonio Goe, a brother-in-law of the deceased. There {s no ques-
tion that there is conspiracy but can this inference of conspiracy be sufficient to
establish evident premeditation? The court relied in previous cases :® declaring:

*“Under normal conditions where the act of oconspiracy s directly establlshed with
procf of the attendant deliberation and selection of the method, time and means of exe-
cuting the crime, the existence of evident premeditation can be taken for grantsd. Im
“the case before us, no such evidenoce exists, There is no proof bhow and when the planm
to kill Balancio was hatcbed or what time elspsed before it was carried out. We are
therefore unable to determine if the appellants enjoyed sufficient time between fta incep~
tion and {ta fulfillment dispassionately to consider and sccoept the ocomseajuences. In other
words, there is po showing of the opportunity for reflection and the persistence in the
criminal intent that characlerize the aggravating circumstance of evident premeditation.”™

The defcnse of the accused in this case was alibi, but it was flatly rejected
by reiterating the ruling laid down in a long array of cases that whan the ae-

- 3 People v. Carbonel, ¢8 Phil. 888 (1928);: People v. Dayux, ¢9 PhilL 423 (1928): Peopls v.
Chan Lin Wat, 50 Phil. 182 (1927): People v. Caringan, 61 Phil 416 (1824): People v. Cu Un-
$teng., 61 Phil. 236 (1934): Pecple v. Daos, €0 Phil 143 (1834):; v. ¢4 Phil 787
(1887): People v. Go, G.R. No. L-1527, Feb 27, 1951; People v. Timbang, et al, 74 Phil 296
"(1942); People v. Bersamin, G.R. No. 1-3097, Mareh 5, 1981: People v. Valeriano, G.R. No.
1~83018, Bept. 19, 1951; Pooyh,:. De la gr;lx-l.NG.B.!go.“lAOll.hJ;:. ;'!812.“1: People v. Galit, 81
0.G. 51768 (1935): People v. Mendosa, G. a. 148, Marc

"Poopli v. Bamano, 43 O.G. 1043 (1947): People v. Bernal, G.R. No. L4409, July 1( 1982
An examinstion of this case would make the conclusion clearer. It appears that Bernal had two
previous alterations with the deceased, Pllones. Upon report of the matier by Barnal to the
authorities, a military police patrol was dispatched to apprebend Pliones and Barnal went with
the patro! as swuide. In the apprebension of Pliones, be waa killed upon the order of the sargeant
in command of the patrol. The prosecution sought to establish the complicity of the dafendant
Bernal. The court id that tbhe mere fact the accused had two previous altercations with the
deceased and that his 1t of the incldenta had been the camse for the dispateh of tha patrol do
not suffica: to estabdblish lability as a co-conspirator. The actuations of the aocused indicate

be was quits content to jeave the case wi the authorities.

® United States v. Magcomot, 13 Phil. 388 (1909): United States v. Macuti, 24 Phil 17 (1918);
United States v. Ablog, 87 Phil 137 (1917): United States v. Laceon, 20 Phil. 818 (1911): P
v. Tamayo, 44 Phil. 38 (1922); Peopie v. Caballero, 53 Phil 885 (1929): People v. Ortiz, 88
993 (1931): People v. Tamayo, §6 Phil 387 (1932); People v. lbaflex, 4¢ O.G. 30 (1948).

 People v. Iturriaga, 47 O.G. SBupp. to No. 12, 188 (1981): People v. Lasads, 70 FPhil §28
(1940); People v. Mendoza, G.BR. No. L4148, March 385, 1852



1004 PHILIPPINE LAW JOURNAL ‘

cused have been clearly identified by the creditable witnesses for the prosecution
at the locus of the crime, by means of clear, explicit and positive testimony, the
alibi eannot prevailse

Criminal Law—Aggravating circumstance of taking advantage
of a public position.
~ PEOPLE v. SALES
G.R. No. L-~7187, October 26, 19856

One of the aggravating circumstances provided for in the Revised Penal
Code is that the offender has taken advantage of his public position.! However,
in the consideration of this circumstance, it is not enough that the criminal is
occupying or has occupied a public office at the time of the commission of the
crime. There must be a clear, evident abuse of his public position? and that
this circumstance is not necessary and integral element of the offensé¢ committed
because the fact of being a public officer is inherent in the crime itself.®* There
is however authority to the effect that even if the public officer did not abuse
his office if it is proven that he has failed in hizs duties as such public officer,
this circumstance would still warrant the aggravation of his penalty.s

In the instant case the Bupreme Court had another occasion to explain the
correct application of this provision. There is no question that the crime of
murder was committed by the accused. The facts are that Mallari and Tan
were members of the police force of the City of Iloflo and detailed to guard the
house of a certain judge. On the evening of August 1&, 1851, Suaten and Sales
were halted by Tan while they were approaching the house of the judge. Suaten
and Sales identified themselves as Constabulary agents but because they were
fn plain clothes and armed with .45 caliber automatic pistols, Tan told them that
he was not satisfied with their identification. As a means of precaution Tan
picked up his Thompson sub-machinegun at the sams time shouting that he was
not convinced that they were constabulary agents. Ixked by what Tan said,
Bales, aftar coming near Tan, pushed the latter. Mallari pacified the two and
the matter was belisved to have been patched up. Bat Sales went to their camp,
put on his fatigue uniforms, took his garand rifie and returned. Upon seeing
Tan, he fired eight ahots at him killing him instantly. Under the foreguing
facts, did Sales take advantage of his public position, being then a non-com-
missioned officer of the Philippine Constabulary? The trial court considered his
being a public officer ns aggravating.

In rejecting the lower court’s finding, the Supreme Court said:

“But as to the aggravating circumstance apprecisted by the Jower eourt there b
error. Appellant hes pot taksn advantuge of his pocitica te commit the crime. At mest
his publie posftion easbled kim to take s gurand rifie froms the armory of the provineial
mmumu«m-mmmawmmmmmm-

» Pesple v, DoAsh.‘l Pril. 884 (1834);: People v. Medina, T1 Phil m (1940): Pwople v.
m-.nmmum).wvby ‘106.“8!(!“!)1‘-09 . Paltado, G.R. No.
1~1004, Jume 27, 1949; People v. Mendoxa, Mo, L~17T97, June 30. 1849; lov. Na 47
O.G. ¢111 (1%51); P-ovb IJhrh.G.B.Nam July 16, 1964; People v. Mo.
I~8478, April 29. 1984 le v. Pader, GR No. 1-5T33, March IR, I984.

‘Art.u.’-rl.hv al Code.

5 Unitad Btatss Torrida, T3 Phil 189 (1912);: People v. Domondon, 60 Phil, 729 (1334):;
thv.mtxmm C(1908).

SPeopis v. Teves, 44 Phil 215 (1922): People v. Calxtron, et al, 88 Phil. 844 (1931). Por
huhootthonm-nunx circummtance of takinw sAvantame of a pudlic position cannot be consi-
dered In these casss provided for under Book 1. Tile VII of the Rev. Penal Code.

S Uuited Blates v. Cegnyan, 4mmn.¢u (1904). Here, one of the Jdefendants was shown to

be a vies presiSent of the tewn of wbcnt.h.bﬂnndm‘rumm In eonsidering
cireommtanes aguinst him, the Court declared: “The fact that the defendant wma
the ise president of a towa at the time be woluntarily joined a band Srigands

makes
Bability greatsr for the resson that he thus falled in hie duties ms sech municipal offieer.™
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Criminal Law —Civil liability of an accused person.

PEOPLE v. PANTIG
G.R. No. 1-8826, October 25, 1956

The liability of a person accused of a crime is two-fold, namely, criminal
and civil.? This seems to be the general rule only for there are certain cases
wherein the accused even if guilty of the crime charged would not be civilly
liable * or where the law does not expressly authorize the payment of indemnity,®
On the other hand there are cases where the perpetrator of an offense is by

expreas provision of law exempt from criminal liability and yet may still be
held civilly liable therefor.s

The civil liability that is due from the accused must be that which is a
necessary conscequence of or that which arises from the criminal action 8 not one

that is entirely foreign or separate from the cause that gave rise to the criminal
prosecution.®

Before the effectivity of the New Civil Code,” the Rules of Court® was the
sole governing law regarding the procedure that must be followed in the enforce-
ment of civil liability of an accused person. However, the New Civil Code con-
tains provisions® modifying certain matters of procedure enunciated in the
decisiona of the Supreme Court and those provided for in the Rules of Court.1®

In this case of Pcople v. Avelino Pantig,’)! the defendant was acquitted by
the trial court of the crime of estafa but the trial court ordered the defendant
to pay the offended party the amount of 1,200 which is the amount alleged in

LArt. 100. Rev. Penal Code, provides: *“"Every persomn criminally lable for a felony fa ako
dvilly MHahle ™

3 For instance, crimes against m&oxul security, as tremson. Nevertbaless, civil Hadlitty may

guerrilia, .
Awx, 439 (1982). Alo crimes, the commission of which are not usually sttended with damages
to third persons as contemdpt of éourt, crimes sgainst religions wcnhi‘g. resistance to authorities,
ete., United SBtates v. Heery., 25 Phil 600 (1913): Pwople v. Orias, Phil. 7¢¢ (1937).

* United Btates v. Patifio, 4 Phil 160 (1904): Contra: Dizxon v. People, GQ.R. No. 1-800%,
Mov. n‘.‘ xm,s.o aleo Pwople v. Moreno, 80 Phil. 178 (1834); Copiato v. Luson Brokersge, 66
Puil 1 1 .

¢ Art. 10], Rev. Penal Code: United States v. Bagzay, 20 Phil. €2 (1911).

S People v. Moll, 68 Phil. 628 (1939): Manila R.R. v. Baltazar, 49 O.G. 387¢ (1983): People
v. Abellera. 69 PhIL 823 (1940): Peodple v. Mafiago, 40 Phil. 498 (1839). These three last cases
were cited by the court in the case under comment. In all thease c¢ases, the Jdefendants werw
asoquitted previously and after their aogulittal tb flled motions to demand \be payroent of thelr
salaries due them during their suspension. court ruled that they cannot recover thelr
miaries in tbhe same crimina) action. The only civil responsibility that msay be imposed by the
court is that which arises from the criminal act

To this ruling, it is believed that an exception has been crested o view of the enactment
of ubliec Act No. 587 and the pronouncemaent of the court in the easse of People v. Bautista,
80 O.G. 6288 (1984), which declared that under Rep. Act No. 557, after acquittal of the accused,
he §s ipeo facto entitled to payment of his salaries during suspension.

S Art. 31, Now Ctvil Code.

'mﬂnclvﬂCodoloak-txctonAmw.“ as settled in the cases of Lara v,
Del Rueario, G.R. No. L-8339, April 20, 1984; undo v. . G.R. No. L8705, Dec. 28, 1884;
e 107 B of Comrte o Do BB 1054

. 107, rt.

® The new provisions of lao Civ{l.godo pertinent to the snforcement of civil ladbility in eri~
Minal cabes are: Arta. 29-33, . and

®» It ta submitted that the csses of Almoede v. Abarva, 8 Phil. 178 (1907), Wiese & Co. w.
Lariew, 45 Phil. 8314 (1923), and Framcisco v. Onrudia, 48 Phil. 327 (19#24), which declare that
«xemption from the crimlnni action Implies the exemption from ecivil lUability, seem to have been
modifted by Article 29 of the New Clvil Code, which allows the filing of a civil action based on
the same act or omission which has been the subject matter of the criminal prosecution but the
defendant was uitted because his guilt has not been proved beyond reasonabls doubt. Bees
DPe Guiuman v. .ﬁvh. GC.R. No. L-8207, Feb. 21, 1958, for the correct interpretation of the
’mmsoc.l()clRuhXO'lnl- f Court d the principle laid down in the case of

[ , Ru o urt sn prin.

Alda 9. Acu 83 Phil, 380 (1929), to the effect that after a minal action has been ocom-

. no ecivil action arising from the same offense can be prosecuted; and the same almll be
supended in whatevér stage it may be found, until final judgment in the eriminal procsediag
baa been rendered, are deemed modified by Arts. 32 and 38 of the New Civil Cods, because even
in the commencemnt of a criminal action in th cazes enumaerated by the provisions, a civil action
may still be instituted and may proceed independently from the criminal aetion. For the correct
uurx?rcut.km of Art 33, See Carandang v. Santiago, 51 0.G. 2872 (1%3).

G.R. No. L-3328, Oct. 35, 1885, 81 O.G. 5827 (1%48).
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the information to have been obtained by the defendant through false and frau-
dulent representations from the offended party. It was however found out by
the judge that the same amount was obtained by the defendant as a loan. The
question is whether or not in spite of the acquittal of the accused, he can be
ordered to pay the offended party without the necessity of filing a civil action for
the purpose of recovering the loan as found out by the court.

The court decided in favor of the accused by declaring that “the liability
of the defendant for the return of the amount so received arises from a civil
contract and may not be enforced in the criminal case.” Thus, the order of the
court to the effect that the defendant should reimburse the offended party was
revoked without prejudice to the filing of a civil action to recover the same.

Mariano M. Tajon

Criminal Procedure —Venuse.

PEOPLE v. DIPAY
G.R. No. L-8880, November 29, 1958

Venue has reference merely to the place of suit. Consequently, while juris-
diction is a question of the power of a court, venue is a question of loeality.?
In all criminal prosecutions the action ahall be instituted and tried in the court
of the municipality or province wherein the offense was committed or any one
of the essential ingredients thereof took place.®

In the instant case, the CFI of Zamboanga convicted the appellant of violat-
ing section 2702 of the Revised Administrative Code.? The information alleged
that the accused ‘‘wilfully, unlawfully, feloniously and fraudulently and know-
ingly buy 81 cartons of Herald Cigarcttes, manufactured in the U.8., the same
having been imported contrary to law.” While the information alleged that the
illegal purchase was made in the city of Zamboanga and the trial was held in
that city, the evidence shows that the purchase was made in Sitangkay in the
province of Sulu.

As was held in Beltran v. Ramos,* the Court ruled that the trial should

be held in the province where the offense was committed.
“This i{s a fundamental priociple, the purpose being not to compel the defendant te
move to and appear in a different court from that of the province where the crime was

commited, as it wonld cause him great inconvenience {n looking for his withessss and
other evidance ia another placa™

The Judiciary Act,® creating judicial districts each of which may consist
of several provinces is not in conflict with section 14 (a) Rule 108 of the Rules
of Court and therefore they should be enforced together harmoniously.

The case of Duran v. Tan,* confirmed the ruling that venue in criminal
cases may not be waived. However, this ruling has been criticised by some
writers.Y

i Navaxao, A TxEATIZSR ON THE LAw o CarmaNAL PROCEDURS IN THE Punrrrixeas 58 (1988).

2 Rule 106, sec. 14(a).
* ~“Any person who shall fraudulently or knowingly import or bring into the Philippines, or

assist in so doing, any merchandiae, con whw.ammmwwbm
mucbdnhhtbowuomeo t, or sale of such merchandise tmportation.
mm-mmhnwhmmu‘rywhv.mh nkbodhynﬁoadn“
lass than sfx hundred pesos but not more than five thousand pesos lmnrhonmtzorm

mathmmnmmmonthnnmmnd.ut&oﬂm allen, be may be
lnh}oct deportation. (As amended by Rep. Ast No. &)

'5000. No. 12, p. 5762, (1984).

Ast No. 296.

* Rep.
47 0.G. 4078 (1980).
¥ See Navazao, suprs note 1, at §9-40.
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Criminal Procedure—Double jeopardy.

PEOPLE v. POMEROY, TARUC, ET AL.
G.R. No. L-8229, November 28, 1955

PEOPLE v. JARAMILLA
G.R. No. L-8080, November 18, 1956

The doctrine that no one shall be twice put in jeopardy for the same offense
is ancient, being embedded in the common law and in most constitutions. The
doctrine applies to criminal prosecutions only. The rule not only prohibits a
second punishment for the same offense but it goea further and forbids a second
trial for the same offense, whether the accused has suffered punishment or not,
or in the former trial has been acquitted or convicted.®

The first sentence of sec. 2, Rule 118 of the Rules of Court provides: “The
people of the Philippines cannot appeal if the defendant would be placed there-
by in double jeopardy.”

In the case of Peopls v. Pomeroy,® the Court reiterated the rule that in
criminal cases, the State cannot appeal when the defendant would be placed
thereby in double jeopardy. Here, the defendant-appellee Luis M. Tarue to-
gether with Willlam Pomeroy and six others were charged with the crime of
rebellion with murders, arsons, robberies, and kidnappings. The defendants
Pomeroy and Celia Mariano Pomeroy have already been convicted and are, at
present, already serving their respective sentences, while the others are still
at large. All the defendants were affiliated with the Communist Party of the
Philippines and ‘‘Hukbong Mapagpalaya Ng Bayan” otherwise known as the
Hukbalahaps (Huks), the latter being the armed force of the said Communist
Party. The appellee, Tarue, pleaded guilty to the crimes charged in the informa-
tion after counts 1 to 6, and 8 of which were suppressed. The lower court con-
victed him of rebellion under Arts. 184 ¢ and 135 % of the Revised Penal Code,
and sentenced him to 12 years of prison mayor,® together with its accessory
penalties. The Government appealed on the ground that a more severs penalty
should have been meted out on him.

As was held in US. v. Kepner,” the Court ruled that our laws being of
American origin, Anglo-American precedents should be foilowed, and that no
error however flagrant, committed by the court against the state, can be re-
viewed by the Supreme Court when the defendant has once been placed in
jeopardy and discharged, even though the discharge of error is committed.

Quoting from the case of Peopls v. Ang Cho Kio,® the Court said:

“Crestnos que ean @ presents se pone al acusado en dewdls jeoperdy, estos es, en o
peligro de recitdr la condens de reclusion perpetua despoes de haber sido ocondenado ya pow
ol jugado inferior a una menor.”

1re CJ.8 -oe. 238, p. 368

1 The recent cases whcv the Court hald double to attach are: Crisoclogo v. Villalobos,
G.R. No. L-6271 Feb. 26, 1984: Cea v. Cinco, G.R. o. 1L-7078, Nov. 18 1984; Pecple v. Ang
Chio Kio. G.R. No. L-C888, July 29, 1954. Bee 30 Prn. L.J. 315-18 (1858).

8 G.R. No. L-8129, Nov. 28, 1988

¢ *“The crime of nbcmon or insurrection is m!tud by rising publicly and taking arms
against the Government for urpose of removing from -nuﬂne- to sajd Governmaent ow
its laws, tb.urﬂtmvcfﬂn?hﬁl plnohhndcornnypcrttbcmtofm body of land, uvul
or other armaed forces, or d‘c’prlving the Chiaf Executive or Legislative w or partially, of any
of their powers or prerogatives.™

S *Any person -‘:bo promotes, maintsins, or beads s rebelllon or huurnctlon, or who, while
bolding any public office of employment takes part herein, hnﬁﬂ war against the foroes
of the Government. destroying pfoperty or committing sericus ce, exacting contributions or
diverting public funds from the lawful purpose for which they have b«n appropriated, shall
.ntlrr the penalty of prision mayor and a fine not to exceed 20,000 pesce.™ (1st par.).

¢ Bee Art. 27, 3rd par.

7131 Phil 689 (1904).

2 G.R. No. 1L-4837-4838, July 29, 1854
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In the case of People v. Jaramilla,® the Court ruled that double jeopardy
does not attach when the case is an appealed one from the JP to the CFI and
the proceedings in the latter have not been started. The defendant Jaramilla
was convicted of less serious physical injuries and was sentenced accordingly
by the Justice of the Peace. He appealed to the CFI where the hearing was
postponed for two times on the motion of the accused. When the date for hear-
ing was finally set, the fiscal did not appear, the judge dismissed the case
“for lack of interest on the part of the prosecution.”

This act of the lower court was held to be an abuse of discretion consider-
ing that the fiseal had a“very reasonable excuse for not appearing, and that
the two previous motions for postponement by the accused had easily been
granted. The reopening of the case would not amount to double jeopardy be-
cause the ease was dimmissed before the accused had pleaded to the information
in the CFI. An appealed case from the JP should be tried as if originally in-
stituted,’® although a new information need not be filed in the CFI provided
said information charges the same criminal act for which the defendant was
tried im the JP.12

Criminal Procedure —Effect of plea of guilty; counsel de oficio.

: PEOPLE v. GAITE
G.R. No. L-7929, November 29, 1955

Under the Rules of Court, there are two pleas recognized, namely, plea
of guilty and plea of not guilty.: Plea of guilty can be put in only by the
defendant himself,® and any other person is absolutely prohibited from enter-
ing such a plea.? Plea of guilty amounts to a confession as differentiated from
a mere admission,* and its form of language is not important.® It has the ef-
fect of admitting the material facts alleged in the information.®

In the instant case, the defendant was charged with parricide. As he was
without a lawyer, a counsel de oficio was appointed. A penalty of reciusién
perpetua was {mposed on him. It is now contended that while the accused was
willing to plead guilty, he wanted to explain, and therefors that is equivalent
to a plea of not guilty. As the record shows that the plea was made in an open
court with the aid of an attorney who was reminded of the effects of a plea of
guilty and who had all the opportunity and time to take the proper course, it
follows that the plea is ‘“‘an admission not only of his guilt but also the material
allegation in the information that he is the legitimate son of the decoaszed.” The
testimony of the mother during the preliminary investigation as to create doubt
the defendunt's legitimacy could not be taken into account as it was not made
prrt of the proceedings in the lower court.

Pilipina A. Arenas

» “Afrer the mu-pm-nmwap Md&.mo{t&m
or miumicipal court are vacated, and the case shall be tried in all respects In the
dﬂmlmnuulf!tm.emodﬂmnrluutthMM
of Prisons, 41 Phil 388 (1931).
'B.!nhnd..u.l.
'Buhl“.ul.lprovid.:“Aphd.uﬂu“ahpmonbhymmd‘ntwrh

open eourt.”™
”"Unludaut—v Gimenes, 84 Phll. 74 (1918);: Fieal of Manfla v. Del Rosario, £3 PRIl
1928).
¢ Upited Ptatem v. Corrales, 28 Phil 382 (1914);: United Btates v. Grant, 18 Phil 122 (1910):;
United States v. Ra:on, 27 Phil su (1918).
s U.8. v. Dineros, 18 Phn. 548 (1911).
¢ People v. Ng Pek, 46 O0.G.——(1980).
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Criminal Procedure —Imposition of penalty after a plea of
“guilty’’; discretion of judge.

PEOPLE v. GO PIN
G.R. No. L-7491, August 8, 1956

Upon arraignment,? the defendant must plead to the complaint or informa-
tion either by a plea of “guilty” or *not guilty.”®* If he pleads “not guilty”
he in effeect denies the facts alleged in the complaint or information;* whereas
if he pleads “‘guilty” he is voluntarily admitting his guilt and all the material
facts alleged in the compaint or information.¢

After a plea of “guilty,” may the defendant be punished immediately? It
has been held that a plea of “guilty,” formally entered on arraignment is suf-
ficient to sustain a conviction of any offense charged in the complaint or in-
formation, without the introduction of further evidence, inasmuch as the defend-

‘ant himself, with his ples, supplied the necessary proof.8 However, in order to

avoid the danger of improvident pleas, courts may exercise their sound discre-
tion in the appreciation of the plea of guilty by taking testimonies of witnesses
for the purpose of ascertaining the guilt and the degree of culpability of the
accused,* and to determine what punishment shall be imposed.’

In the instant case the defendant was charged with the violation of Article
2018 of the Revised Penal Code for having exhibited indecent films in the
Globe Arcade in Manila. At first he pleaded “not guilty,” but subsequently, he
was allowed by the court to withdraw his ‘“not guilty” plea and changed it to
a plea of “guilty.” The trial court, instead of sentencing him immediately, pro-
ceeded tao.view the films and after noting only a slight degree of obscenity, in-
decency and immorality in them, sentenced the defendant to six months and one
day of prisién correccional and to pay a fine of £8300.00. From this judgment,
the defendant appealed to the Supreme Court, contending that in vigw of the
slight degree of obscenity, indecency and immorality neted by the lower court,
the prison sentence should be eliminated from the penalty imposed. The Supreme
Court observed that the trial court could have imposed a graver penalty as
recommended by the Solicitor General but refrained from doing so because of ita
conclusion as to the slight degree of obscenity in the films. Finding the penalty
imposed by the lower court to be within the range provided for by Article 201,
the Court dismissed the appeal upon the ground that it did not ‘“‘feel justified
In interfering with the discretion of the triasl court in the impoaition of the
sentence in this case”

Ernesto T. Duran

1 Rule 112, Bules of Comrt.

‘o ;‘Rnh‘l&n-.) 1. 1If the defendant refuses to plead. a plea 0of “pot guilty” shall be emtared
r him.

3 United Btates v. Lim Ban, 17 Phll. 278 (1810,.

¢ The essence of the plea of guilty In a eriminal trial $a that the socueed admits his guilt
freely, voluntarily, and with full knowledge af the consequences and meaning of his ast, and
with a clear understanding of the precise nature of the crime or crimea chargedd. Unlited States w.
Burlado, 42 Phil 7z (1921); Unlud States v. Dipercs, 18 Phil 588 (1911); United Htates v.
P4 7 Phil. 308 (1917).

nited States v. Jamad, supra note &
¢ Ses 2 MomAN, COMMENTS ON THRE RurLEs oF Couxr 643 (2d ed.).

* Rule 114, sec. 8, Rules of Court.
s Art. 201 provides that the penalty of prision ecorreccional in l-b -Jn.lmm peried
fine ranging from 200 to 2,00 pescs, or both, shall be {mposed upon ** Thm-'holn

tb-m- tmdnmmphormou:nphummw&hvh Muhmamw
anorﬂphy:.mmoruha'-
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Evidence —Eztrajudicial confession; its admissidility; waiver
of right to object.

PEOPLE v. YATCO, ET AL.
G.R. No. L-9181, November 28, 1955

When the saccused makes a declaration expressly acknowledging the truth
of his guilt as to the offense charged, it may be given in evidence against him?
The gencral rule is that a confession is admissible only against him but not
against co-defendants as to whom said confession is hearsay evidence, for he had
no opportunity to cross examine the former.®* Evidence offered by a party against
the objection of another must be relevant to the issues of the case and tend to
establish or disprove them. However, a matter may be relcvant to the issues
of the ease and yet incompetent and inadmissible as evidence by recason of es-
tablished rules of evidence.®

In the present case, the lower court ordered upon the motion of the defend-
ant, the exclusion of evidence offered by the NBI Atty. Xavier of an extra-
Judicial confession allegedly made before him by the other defendant Consunjl
The counsel for Panganiban interposed a general objection on the ground that
it was hearsay and therefore incompetent as against him. The court’s order
was bascd on the ground that the prosecution could not be permitted to introduce
confessions to prove conspiracy without proof of such conspiracy by a number
of definite acts, conditions and circuomstances.¢ The Court ruled that the
ovidence must be admitted. Confession made freely and voluntarily may be
used as evidence at least against him.® The ground ¢ upon which the lower court
based its order, refers to statements made by a conspirator during the pendency
of the unlawful enterprise in furtherance of its object and not confession made
long after conspiracy has been brought to an end.” Under the rule of multiple
admissibility of evidence, even if the confession of the accused may not be com-
petent as against his co-accused, being hearsay as to the latter, or to prove con-
spiracy betwoen them without the conspiracy being established by other evidences,
the confession is nevertheless, admissible as evidence of the declarant’s own
gullt,

The Court quoted the ruling in Pratt and Co. v. PAoenis Insurance Co.S:

“Jostios s wost effectively and expeditiomly administered in the coarts where trivial
objestions %o the admission ef proof are received with lemst faver. The prectics of excled-
fag evidencs oa deubdtful ocljestions to [ta materiality or technical objections e the formw
of the questions should be avcided ™

It was further ruled that thes granting of order based on a ground differeat
from that raised by the accuscd was not proper. Said the Court: *“The right to

! Rale 1218, sea. 14, Rules of Couart. Peopls v. Libre. G.R. No. L8158, May ¢, 1953 See alec
M Pun. L.J. 674 (1988), for notas on People v. Ganson, G.R. No. L4872, May 21, 1988,

PII1 Moaa¥, CoMmuxts OM TRE RULES or COoURT 279 (1847) citing United Btates v. Call-
sayan, £ Phil 433 (1903); United Btates v. Manalo, 6 Phil 344 (1908).

S Ax. JUun, sec. 348 DPP.233-138.

¢ Rule 123, sea. 12, Rules of Coart. Ges 29 Pun. L.J. 283 (1984), for notas on People v.

Decanay. 49 O0.G. 919 (1983,.
8 United Btates v. Vaga, 43 Phil 41 (1922);: Peopls v. Bande, 80 Phil 37 (1827); People
v. Buan, 64 Phil 248 (19837).

¢ *“The act or declarstion of s conspirstor relating to the Wr‘z and during its existenece,
may be given in evidence sgainst the conspirator -fttruncmuphsq shown by evidence other
than sved set or detlaration.™ Rule 123, sec. 12, Rules of Court.

T United States v. hp!udo ® Phil. 613 (1908): United States v. Raymus 14 Phil 418
(1908): mh v. rall 118 (1928); v. Nopkil, £ PiilL 908 (1 )
o 52 02617 um).
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object is a mere privilege which the parties may waive and if the ground is
imown and not seasonably made, the objection is deemed waived.”

Pilipina A. Arenas

Evidence —Admissibility of evidence; credibtlity of witnesses.

PEOPLE v. MAMADRA
G.R. No. 1L-6580, August 20, 1955

The instant case was & prosecution for robbery with homicide.! The follow-
ing facts were undisputed:* In the afternoon of October 5, 1850, a group of
armed moros, led by the defendant, unexpectedly arrived at the house of Esteban
Ortuosts. After stripping the latter's house of its belongings, the defendant and
his companions proceeded to the house of Ricardo, a brother of Esteban, taking
with them Esteban, his wife and one Baquero. There they met Rafael, another
brother of Esteban, from whom they demanded money and arms. Rafael denfed
having money or arms. Angered by his reply, defendant and his companions
fired at Rafael, killing him almost instantly. Tried and convicted, defendant
raised in his appeal to the Supreme Court, the sufficiency of his identification
by the prosecution witnesses and the admissibility of a certain “Narrative Re-
port” presented by him in his defense.

In this jurisdiction, there can be no evidence of a writing other than the
writing itself the contents of which is the subject of inquiry.? In other words,
the original ¢ writing, as a general rule,® must be produced and proved.®* In
the present ease, the “Narrative Report” presented by the defendant tended to
show that at the time of the alleged killing he was in Malabang because he
was being trained in connection with his request to be s policeman of this town.
This writing was supposed to contain a report of the activities of one Dipatuan
who testified in support of the defendant's alibl. The lower court refused to
admit this writing on the ground that it was of dubious admissibility. The

Supreme Court agreed with the lower court. The latter court gave its reason
thus:

“The person certifying it was pot presented as witness and the dafense falled to give
a satisfaclory explanation why that report was submitted by Dipetuan directly to the
provineial governor without coursing it thru his !mmediate chief, the mayor of Maladang.
As tbhe trial court obtwerved, this report has the esrmarks of a fabricated evidenea™

With respect to the determination of the credibility of witnesses, courts
take into account the witness’ manner of testimony, their intslligence, their means
and opportunity of knowing the facts to which they are testifying, the probab-

1Art. 204, par. 1, Rev. Penal Code. This is pot a complex crime which falls under Art. ¢4
This {s one indivisible felony punishable by ona distinet penalty——reclusion perpeisms 1o death.
Paptitra, CariNaL Law 883 (1981 edl).

?In his appesl, defendsnt merely disputed the sufficiency of his fdentification by the wis-
mvh@wrﬂumumanummw

s Rule 128, sec. 48, Rules of Court.

"‘Orldn&l"do.notnmdbmtbaam paper written. Be¢s III Momaw, CoMMENXTS ON
ﬂunumwmmcu(uod.)

3 The exceptions are: (I)Wbuthnoﬂdndmbunhtofm (2) When the ori-
xinal s in the powsession of a party amainst whom the evidence l»s offered, and who falls to
produce it after reasonable notice; (8) Wbmtbooﬂdwb-rmrdcrodnrmt in the
custody of a public officer: (4) Whem the original has been recorded in an existing rvccfd
a certified copy of which s made evidence by law; and (8) When uucﬂﬂn‘lmhu

numercus accounts or other documents which cannot be examined In court without t b—
of time and the facta sought to be established from them is only the general result of whole
(nuxaxzx seoc. 48, Rule of Court.

).
S Boe MORAN, 0. ¢it. supre Doty 4, at ¢47.
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ility ar improbability of their testimony, their interest or want of interest, and
also their personsl credibility so far as the same may legitimately appear upon
the trial.” In the instant case, the witnesses who identified the defendant were
Esteban Ortuoste, his wife, and another brother of Esteban who came upon the
defendants as they were leaving the scene of the crime. Their testimonjes were
properly admitted because, with respect to Esteban, the Court observed that
“he was placed in a situation® that makes it difficult for him to forget appel-
lant.” In the same manner, the identification made by the wife was given
credence for she “had been placed under the same ordeal” Moreover, the Court
also found no improper motive on the part of these witnesses to impute this he-
fnous crime to the defendant.®

Ernesto T. Duran

Na tion —Enrollment of minor children in government
approved schools; burden of proof to show special qualification.

Y. KIN CONTRA REPUBLIGCA
G.R. No. 16884, Aprll 27, 1955
NG SIN v. REPUBLIC
G.R. No. L-7590, September 20, 19556

8Bection 2, paragraph 6 of Commonwealth Act No. 4782 is a condition pre-
cedent for the grant of Philippine citizenship.* Hence, the applicant must prove
dﬂmtivaly that he has complied with it, otherwise his application will be
denied.? It is no valid excuse for non-complisnce with it that the applicant can~
not bring back to the Philippines his minor children of school age due to wag,*
or due to his ﬂ.nanchl difficulty.® Neither is it valid reason for such non-com-
plisnce that the applicant’s minor children of school age.died without having
studied in the prescribed schools,® nor the fact that said children reached the
age of mnjority without having t.hqx studied.” To be exempted, the applicans
must show that it is physically impossible to enroll his children as for instance
when they are not of school age at the time of the filing and hearing of his

petition.s

companions
mw- ’ﬁmmm .ndhhm%mbbedlt.wthomu
whu'cthosbooun:tookphac. With respect to nnotbcbmth-riwhoa.houuu

the defendsnt., the oourt gave credence to his testimony as he had p met the Jdefendant
&4 o4 the fatal day be came upon him and his companions as they were leaving the scene of the

the contrury, um-uwamummzwmdmtm.munw
the arime for he suspected the Ortuoste brothers of balping dispossessing the
and his brother of ceértaln parcels of land.

2 “Qualifications.—Bubject to secticn four of this Act, any person having following gualifies-
unumm.dusnormnmnla.byum

mxonuthﬂwwwmr%dmmdeMMR
privats dehools recognised by the Office of Private the P 1
mm.mthdﬁatnun{::mnfmﬂWuMo

sgi

$Co Cal v. Republic, G.R. No. L5481, Dec. 17, 1881

t Caus Pleng v. ublle, G.BR. No. Oct. 35, 1852: Tan Hi Bepublie, G.R. No.
1~3884, Dee. 37, 1881; Chu Bu Bokv. Banhuc. G.R. Na. 1-3470, Nov. 27, l“l. Hoa Lian Chus
v. Repudlia, G.R. No. L5285, Nov.

] . Republle, G No.HlO&.Aprﬂu.lm Koe Senxkee v. Republis, G.R. No.
4"&'7. xu?; Uy Boco v. Bcpu" blie, G.R. No. L-2247, Jan. 13, 1850,
ablie, aots
e H Tar D K ohin, GO NG. L5688, Mareh 30, 1850.
Quing Ku Chay v. Bap c.n.xo.wn.uruu,xm
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Thus, in Y. Kin contra Republica, the Supreme Court affirmed the trial
court’s decision denying the application for naturalization on the ground that
the applicant did not enroll his daughter in government approved schools where
Philippine history, government and civics are taught. The applicant’s daughtar
was sBent t oChina at the age of six years. At the time of the hearing of the
petition, she was still in China studying in one of the schools there.

In Ng Sin v. Republic, the Supreme Court also affirmed the lower court’s
judgment rejecting the petition for naturalization on the same ground. It ap-
peared that the two children of the petitioner, Vicente and Domingo, aged
twenty-five and twenty-two years, reapectively, at the time of the filling of the
petition, were never enrolled in the prescribed schoolas although they were of
school age during the ten years preceding the hearing of the petition.

The Supreme Court in these two cases had occasion to reiterate the reasons
behind the afore-cited requirement. Said the Supreme Court in the Ng Sin casa:

“IThe law demands the enrollment of appellant’s children {n our schools not only to
enzure that they are trained in our own way of life, but aleo as evidence of petitioner’s
bhonest and enduring intention to sssume the duties and obligations of Filipino citisenship.
If the applicapt for naturalixation is really inspired by an ablding love for this ecuntry
and {ts institutions (and no other reason is admissable) he muwst prove it by acts of striet
compliance with the legal requirements. It may mean hardship and sacrifices, but citisen-
skip i{n this Republic be it ever so small and wesk, f{s always a privilege, and no allem,
be bq a subject of the most powerful nation of the world can take such e&itizenship fow
granted and assume it as a matter of right™

In the same case, the Supreme Court had the opportunity to rule that the
burden of proof was upon the petitioner to show that he possessed a special
qualification® because the shortening of the ordinary period of 10 years to B
years is an exception to the general rule. Here, since there was no proof on
the record that pctitioner’s wife was a Filipina, his claim that he was held only
to a five-year residence was considered unmaeritorious.

Naturalization —Ezemption from fiing of declaration of inten-
tion,; affidavits of character witnesses.

NG PENG S8IA v. REPUBLIC
G.R. No. 1L-7789, September 27, 19556

PIDELO v. REPUBLIC
G.R. No. L-7796, September 29, 1955

The applicant for naturalization falling under the first clasg of persons
exempted from flling a declaration of intention ! must have completed or received
primary and secondary education and not only a part of the latter.®* 8o, an ap-
plicant who finished only the second year high school,® or second year high school

®* Ses Com. Act No. 478 sec. 8.

3 Com. Act No. 478 sec. 8 provides: ‘‘Persons exempt from requirement to mske a Jdeclara
tion of intention.—FPersons born in the Philippines and have received tbeir prhnqr%hx‘:d-.-
eondary education {n public' schools or those recognised by the Governmsnt and not ted oo
any race or pationality, and those who have resided contisuously in the Philippines for a period
of thirty years or mors before filing their application, may be naturalized without Iuviu“to malee
a declaration of intention upon gmpgniu with the o(bcrw requirements of this Ast. . . .

3 Uy Boco v. Republie, G.R. No. 2247, Jan. 23, 1950,

*De Is Cruz v. Republic, G.R. L4889, Feb. 27, 1983; Bong v. Hepublie, Q.B. No. 13284
Koy, 23, 1960
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and a voecational course in a radio school,d or third year high school,® is not
exempted from masaking a declaration of intention.®

With regards to the second class of persons exempted from filing a declara-
tion of intention,” the applicant must have resided continuously and actually in
the Philippines for at least thirty years prior to the filling of his petition for
naturalization. The said thirty years must be actual or physical, not legal or
constructive residence.®

However, whatever may be the basis of the exemption from making a
declaration of intention, the petitioner must prove that he has enrolled all his
minor children of school age wherever they be in the proper schools during the
entire residence required of him prior to the hearing of his application.®

The foregoing doctrine were applied in the two cases under review. In the
Ng Peng Sia case, although the applicant has resided continuously in the Phil-
ippines for thirty years before the filling of his application, yet he was not
exempted fromm making a declaration of intention for the reason that he had not
enrolled all his children of school age in the high school. Applicant’s daughter
studied only up to Grade IV in the Cagayan Central School before the war md
later in the De Lux Fashion School where she took up dressmaking.

In the Pidslo case, the petition for naturalization was rejected for fai]ure
to file a declaration of intention. The petitioner was not exempted from making
a declaration of intention in spite of the fact that he was born in Cebu City,
because he completed only the third year high school and did not reside cont-

inuously and physically in the Philippines for thirty years preceding the filing
of his petition.

Besides, another reason why the petition was refused in this case was the
fact that the affidavits of the two character witnesses did not state that they
personally knew the petitioner to be a resident of the Philippines for the period
required by law, that the petitioner was a person of good repute and that he

had in their opinion all the qualifications necessary to become a citizen of the
Philippines and none of the disqualifications.1?

Naturalization —Affidavits of character witnesses; proof of
foreign law; education of applicant.
KARAM SINGH v. REPUBLIC
G.R. No. L-7567, September 29, 1955
NABIH AWAD v. REPUBLIC
G.R. No. L-7685, September 28, 19855

Under section 7 of Commonwealth Act No. 478, the two character witnesses
must be citizens of the Philippines.? If only one of them is a Filipino citizen,

‘Mg v.

h: departed from muw’&m&m Tt ke o, T Tn tnte the applicant who
L] e L) w, - canss, . -
was A seniocy stuodent at the time of the of his application was grantsd Pui}-
t el p over the the Solicitor General not secon-

Y8es nota 2

$ Uytangsu No. 14379, 29, 1984. Ng v. Ba;ub&:. H 2
v.lapnblh.o.l.ﬂo.wo May &, 1983; Dy Chinco v. R, No. Nov. 28, 198
h-v.nma-. ¥eo. L2811, July 81, 1951; Miranda v o. L4545,
Oet.

*Bes. § of Com. Act NRo. 73 : . To soch regquirements shall be added that

that the applicant mpdmnnndmd‘uodmtbuw‘nhhchﬂdm

hMMMubwuuomsmbmmtudmnmwwm
nationality

"SOQOG.A;C.NO.CT&.«.‘I.
1%, . . Tw mh*ﬂbmmatlnmhmhnmtm&
mnmw.sumwm that theay are eitizens of the FAD-
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1

the petition will be denied.? The character witnesses must state in their af-
fidavits that they personally know the applicant to be a resident of the Philip-
pines for the period required by law.? An affidavit stating that the witnesses
personally know the applicant for more than five years when the applicant does
not posscss a special qualification which will reduce the ten years to five years
residence ¢ is fatally defective in the sense that such a defect is a ground for
the denial of the application.®

In, the case of Singh v. Republis, the Supreme Court was confronted with
this question: Can a petitioner introduce a witness who is not one of those who
signed the joint affidavit in substitution for an original affiant?

The petition in this case was supported by the joint affidavit of two wit-
nesses, namely: Ernesto Morato and Ratan Singh. Nevertheleas, Morato was
not prescnted as a witness during the hearing, but in his stead Salumbides was
introduced. No reason or excuse was given why Morato was not called upon to
testify in support of the petition. The trial court grantted the petition over
the objection of the Solicitor General. Hence, this appeal.

In holding that the petitioner could not substitute Salumbides in the place
of Morato in the absence of a valid and legitimate excuse for not introducing
Morato, the Supreme Court declared:

“For obvious reasons {n order that an impostion may not be made upon the cours,
it is necessary that the guvernment be informed (o advance of the witnesses by whom or
by whome testimony a petitioner for naturalization sesks to prove that bhe possesses all
the qualifications and none of the disqualifications enumerated by law., Without previoms
fnvestigation, it ia difficult if not Impossible on the part of the government to determipe
1f the witnesess really know or had coccasion or oppertuaity to know the petitioner and
for suech period of time a3 may qualify him to testify on petitioner’s character, astus-
tions and conduvet during the entire period of his stay o the PhlHppines.”™

The other ground for the rejection of the petition was the failure of ths
petitioner to prove that the laws of India of which he was a citizen permit Fil-
ipinos to be naturalized therein as citizens. Since under section 10 the petitioner
must prove to the satisfaction of the court that he bas all the qualifications
required by Iaw and none of the disqualifications, and since failure to prove that
the laws of the country of the applicant allow Filipino citizens to be naturalized
is a disqualification,® therefore an applicant who failed thus can not be natural-
Bzed for being disqualified.

The application, in Awad v. Repudblic, was denied notwithstanding the fact
that the applicant’s ability to write Visayan and Tagalog might be implied from
his ability to resd and write English and to speak Visayan and Tagalog. It was
denjod because the affidavit of the two character witnesses simply stated that
they had known the petitioner for five years when the latter did not have a
cpecial qualification which would reduce the ten years residence to five yecars

zpb-udmmkmmmwwbu.muntammhmnﬂ

sald petitioner bas {n their opinlon all the qualifications necessary become a citizen of the
is not in any way disqualified under tbhe provisicns ol this Ast. . . .°
t/m Re Cu. G.B. No. 1-3018, July 18, 181

.
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' 8ee nots 1 smpre.

‘8es Com. Act No. 4T3, 3

* Yoehonxy Tian v. Republie, G.R. No. 1L-4029, Apri]l 13, 1384,

*Com. Act No. 473, sec. 4 provides: “Who are disqualified.—The following esn not be naturwl-
teed aa Philippine citisens: . . . . (h) Citisens or subjects of a foreign country other than the
United States whose laws do not grant Filip the right o becommne na citisens or smbd-
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Naturalization —Absence within two years from the rendition
of the decision granting Philippine citizenship; conviction for viola-
tion of government promulgated rule.

UY v. REPUBLIC
G.R. No. L-7054, April 29, 1955

TE TEK LAY v. REPUBLIC
G.R. No. L-7412, September 27, 1955

TIU SAN v. REPUBLIC
G.R. No. L-7801, April 20, 1988

The law ! provides that no decision granting an application for naturaliza-
tion shall become executory until after two years from its promulgation and
after the court, on proper hcaring, with the attendance of the Solicitor General
or his repressntative, is satisfied, and zo finds, that during the intervening time
the applicant has (1) not left the Philippines, (2) has dedicated himself cont-
innously to a lawful calling or profession, (3) has not been convicted of any
offense or violation of Government promulgsted rules, (4) or committed ¢ any
act prejudicial to the interest of the nation or contrary to any Government an-
nounced policies.?

Is an abeence for medical and business purpose or for vacation purpoee
included within the prohibition against leaving the Philippines provided for in
clause 1 of the afore-cited provision? This is the issue which the Supreme
Court had to resolve in the cases of Uy v. Republic and T'e Tek Lay v. Republie.

In the first case, Uy left the Philippines for the United States after his
petition for naturalization was approved on a dual purpose, to wit: (1) to
submit himself to a medical check-up, and (2) to strengthen the business ties
of the Associated Trading Corporation of which he was the general manager.

It was ruled that such an absence was covered by the prohibition above-
mentioned. In support of this holding, the Supreme Court asserted:

ﬂhmammthmmmtwcmmm
mudmmmvvbud-nnvpnnnthhmpﬂuwnmhd—
um&zumummwm-admvuhcormhhw
pBed with the other reguirements. Morecver, tf be is absent from this Juriedistion how
mhmbﬂmmmmua:xgzumammzhmmw
self continnoualy to a lawful ealllng or professionl™

In this case, the Supreme Court mentioned three instances where am absence
from the Philippines within the two years from the promulgation of the decision
granting Philippine citizenship is not covered by the said prohibition. These
are: (1) if a petitioner leaves the Philippines for an intelligence mission «t
the instance of the Philippine Government, (2) if the petitioner is kidnspped or
otherwise forcibly rex:gavod from the Philippines for a short period of time, and
(8) where the petitioner is obliged to go and stay abroad, for sometime not too
long, to undergo an operation to save his life. In the instant case, however,
the absence of the petitioner was not necessary to save his life.

* Sea soc. L.
Mgm”h-mw:gunmmummmammmm

1€ 1t mop-hd.
* Rep v. Makalintal. G.R. No. 1-842¢, Oct. 24, 1952; Chuasintek v. Barcelona, Q.R. No.
1-3124, Oect. 8, ll“l: Liam Lian Teng v. Republic, G.B. No. L-5881, Nov. 31, 1983,

s It i» not indispensable that tha » at under clauss é be coavietad of acts prejudicial
the aational interest. It ls sufficient bhe has committed them, and the court Hay
takinyg of tha ocath of unti] the criminal eases agsainst him have besn desided.

Lepg v. Bamubdlie, G.R. No. May 10, 1984
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In the Te Tek Lay case, the petitioner left the Philippines for Hongkong
alter the rendition of the judgment granting his petition for an eight day vaca-
tion. In holding that such an absence was included within the prohibition against
leaving the Philippines, the Supreme Court declared:

~If departure for vacation were allowed, s0 would an absence for business or edues~
tional purpose which generally are more meritorious, and often iImperative, apart from
entsiling, in case of educational, a comparatively longer sojourn abroad.” ;

Concerning the petitioner’s contention that the prohibition referred to a
departure which was intended to change domicile, the Supreme Court held that
this is untenable because the word “left”” used in said provision connotes material
or physical abscnce, and not an absence with intent to change domicile.

In the Tiu San case, the Supreme Court was faced with these questions:
(1) Is a municipal ordinance a government promulgated rule within the contem-
plation of clause 8 of the afore-mentioned provision?; (2) if so, is said clause
applicable to a violation of an ordinance which took place before its enactment?;
and (8) does said clause make a distinction between offenses mala in &8 and
offenses mala prohibita?

The facts of this case are: On April 18, 1950, the application of the pecti-
tioner was approved. Over two years later, he moved that after due hearing
pursuant to Republic Aet No. 530, the certificate of naturalization in his favor
be issued. The trial court dcnied the motion on the ground that on April 285,
19562, he was convicted of violating an ordinance of the Municipality of Lucena,
Quezon Provines, for failure to transfer his lumber yard from the prohibited
zone. From this decision, he appealed.

The Supreme Court held that the violation of the municipal ordinance in
question was within the prohibition contemplated in clause 8, section 1 of Re-
public Act No. 630. This is 80 because in the promulgation of said ordinance
the said municipality acted in the exercise of its governmental functions as an
agent of the National Government.

Regarding the second question, it was held that the commission of an of-
fense or the violation of a government promulgated rule need not take place
within the two-year period from the rendition of the decision granting Philippine
citizenship. And =as to third question, the Supreme Court ruled that the said
clause does not differentiate between a crime malum in se and a crime malum
prohibitum . This may be inferred from the expression “has not been convicted
of any offense.”

Naturalization —Application of Rule S8 of the Rwules of Court
to naturalization cases.

TY MA S8IN v. REPUBLIC
G.R. No. L-7797, Beptember 15, 1956.

It is well-settled that section 118 of Act No. 190 from which sections 2 and
3 of Rule 38 of the Rules of Court® are taken applies to all kinds of judgment
proceedings.®

t Rule sec. 3 providem: “Petition to the Court of First Instanoce for reliaf from judgment eor
other proc ng thereof—~When a judgment or order entared, or any other proceeling is taken,
against a party In a Court of Firts Instance through fraud, accident, mistake, or excusable neg-
Kgence, he may file a petition in such court sand in the same cause praying that the judgment.
ordar or proceeding be set asidae”

Bes 1 Momaw, COMMENTS OX THRE RULES O CoUxr 774, 778 (1842 ed.).
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However, in view of the provision that the Rules of Court shall not apply
to naturalization cases except by analogy or in a suppletory character and
whenever practicable and convenient,? a doubt arises as to the applicability of
Rule 88 to naturalization cases. The Supreme Court in the above-entitled case
has removed this doubt by holding that Rule 38 applies to naturalization cases.

In this case, the petitioner applied for naturalization on February 20, 1950.
After the publication of petition but before trial, his counsel moved for the
dismissal of said petition on the ground that the petitioner was no longer in-
terested in its continuance. On May 28, 1953, the trial court dismissed the
petition. However, on December 28, 1958, or 19 months after the case had been
dismissed, counsel for petitioner filed a motion for the reconsideration of the
order of dismissal and for the reinstatement of the petition claiming that he was
mistaken in believing that the petitioner had lost interest in the petition due to
his long stay in Manila when in fact the said petitioner only left for medical
treatment and had returned to continue his case. The fiscal opposed the motion
contending that it was filed beyond the time allowed by section 8 of Rule 38.
The trial court held that Rule 88 was not applicable to naturalization cases and
ordered the reinstatement of the petition. The fiscal opposed the reinstated
petition on the same ground. The lower court granted the petition. Hence, the
fiscal appealed.

The Supreme Court held that Rule 88 is applicabls to naturalization cases.
In the instant case, since the motion to reinstate the petition was filed 19 months
after the dismissal thereof, said motion could no longer be sustained for having
been filed out of time according to section 8 of Rule 88. Nevertheless, the peti-
tioner may file another petition which should be published anew in accordance
wit hthe Naturalization Law.

Feliz C. Chavez

Labor Law —Validity of dismissals, lay-offs, strikes.

CITIZENS LABOR UNION v. STANDARD VACUUM OIL CO.
G.R. No. L-7478, May 6, 1855
UNION OF PHILIPPINE EDUCATION EMPLOYEES (NLU)

v.
PHILIPPINE EDUCATION CO.
G.R. No. L-7161, May 18, 1958

PHILIPPINE EDUCATION CO.
v.
CIR AND UNION OF PHILIPPINE EDUCATION EMPLOYEES (NLU)
G.R. No. L-7166, May 31, 1955

MACLEOD & CO. OF PHILIPPINES
Y.
PROGREBSIVE FEDERATION OF LABOR
G.R. No. 1-7887, May 381, 1955

Rule 38, sec. 3 provides: ~mwummmz¢aumm—l\ petition provided
Mlndthcro!tbcprmdluuedonnotmhmhmmbaminod. within sixty days aftar
the petitioner lesarns of imgmorahtrpwumhm“ldg-admw‘
than six mbnths after such judgment or order was entered, or such proceeding was taken:; and
taken: and must be aceompanied with affidavits showing the fravd, accident, mistake, or ex-
eusable negligence relled upon, and the facts constituting the petitioner's tood and substantial
umotlcdonorwmntbocsumub..'hlchbomupronutxhpcu be granted.”

*In re EKstate of Jehnson, 39 Phil. 154 (191€6): Reyes Gonzales, 47 Phil 339 (1918):
Puh v. Yangoeo, 62 Phil. 489 (1929);: Kivifia v. l‘lhmor Phn. 808 (1831).

 See Rule 132, Bules of Court.
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SAN MIGUEL BREWERY, INC. \
v.
NATIONAL LABOR UNION AND SAMBELA
G.R. No. L-7905, July 80, 1966

Since the case of Philippine Movie Pictures Workers® Asgociation v. Premiere
Production, Inc., which held that the right of a person to his labor is property
within the meaning of the due process clause, the claim of an employee or laborer
to a vested right in his job, i.e., as something more than a mere contractual right,®
hag been laid upon an even firmer basis. At any rate, although the right of an
employer to select whom to employ, when, and under what terms and conditions,®
except a3 restricted by valid statute is not denied,* regulation by the state of the
right of an employer to dismiss his employees is no longer open to question.®
The rule now firmly settled is that an employer cannot dismiss an employee or

1 G.R. No. 1L-5621, March 25, 1958. In that case theCIR, on tbe beasis of an poctl-:g
and without full reception of evidence, grantsd the company’s itson for nuthorl to
“oflhcmhmforuncgodhcko!work. In nnullifyin orders of the
Angelo, J.. : **The right to labor is a constitutional as w as a statutory tlxbt. nry m

has a natursl right to the fruita of bis industry. A man wbohuboonmployoodwnnodh
take certaln labor and has put into {t his time and effort is entitled to be protected. The right
of a person to his labdbor s desemed to be property within the meaning of constitutional guaran-
toes. m‘:mm-ozummood. He cannot be deprived of his labor or work without due
process © w.”

Compare with: “A hbom should not be dismissed for unimportant infrsction and that before
he is dtg,r-l;ul of his Sob he should be given a fair hearing.” Batangas Transportation Co. v.
Bagong kakaiss, 46 O.G. 4286 (1949).

For a review of the Premier Productions csse on the due process aspect ses Recent Decisions,
28 Pun. L.J. 404-8 (1083); Comments, 28 Prmn. L.J. 872, 580 (1853); vm.m- and Barrion,
1058 Survey of Administrative Law, 290 PrAn. L.J. 119, 183, 189 (1954);: aleo FEaNANDO & QU
SUMRING FERNANDO, ADMINIETRATIVE LAw 147-152 (1953).

? Manila Trading & Snpgb Co. v. Manfla Trading bor Aass’ G.R. No. L-5783, May 29.
1958. per Bautista Angelo, . we should not lose sight of what the New Civil Code

rovides that tbe relations between uplm and labor are not merely contrsetual. They are se
pressed with public interest that labor contracts must yleld to the commeon good. (Art. 1700).
This i{s in keeping with social justice.”

Pursusnt to the constitutional mandate providing for stats protection to labor said Ast. 1700,
provides: *The relations between eapital and labor are not maerely contrsctusl Thay are »»
impressed with public interest that labor contracts must yield to the ecommon good. Tbtrdon.
such ocontracts are subject to the special laws on labor unjons, collective bargaining, strikes and
Jockouts, closed-sbop, wages, working conditions, hours of ladbor and similar subjects.” Rep. Act
Ne. m (Civil Code of the Philippines: effective Aug. 30, 1880).

8 The Court in this connection frequently cites 31 AM. Jux. Bec. 9, 837. Philippine Movie
Plctures Workeds® Association v. Premier Productions, supre.; Visayan Transportation Co. v. Pablo
Javs. G.R. No. 1-6111, Oct. 23, 1963; Philippine Eduoeation Co. v. CIR, G.R. No. L-7188, May
31, 1888, Tbabad.otthkmployvr’- right is explained by the Court i(bhus: “The general right
to make a contract in relation to one’s business is an emsentia]l part of the liberty of the citizens
protected by the due process elause of the Constitution. Tbhe right of a laborer to sell his lsber
to such person ss be may chooee is, in its essence., the same as the right of an employer to
purchase labor from any person whom it chooses. The employer and the employee have thus am
equality of right guarantsed by the Constitution. If the employer ean eompel the employes to
work aguinet the latter's will, this {s servitude. ntbocnpbmunmp‘lthompmwg
him work against the employer's will, this {s oppression.”” Pampangas Bus Co. v.
ployems’ Union, 68 Phil. 841 (1839).

¢ Statutes refsrred to are ennumerated in Art. 1700, suprs note 2.

'ﬂhw&qdmmhwmm&ﬁvm way to the sssumption by the govern-
ment of the right of Intervention even In contractual relations affected with publie lnm"
Per laurel. J.. in Ang Tibay v. CIR, 69 Phil. 635 (1940) (concurring opinjon), qnoud in An-
tamok Goldfields Mining Co. v. CIR, 70 Phil 340 (1940): Manlls Trading & Bupply Co. v. PLDU,
71 PRl 878, 581 (1941): Leyte Land Transportation v. Leytsa Farmers’ & Laborers’ Unjlon, &0
OQ. 178 (1941).

. the right of an employer to fresly select or discharge his employees, is sublect to
ntnhuonb-ythBuubukanylntbccxudnotlbpnrsmauntpoﬂapcwcr." Manfila Trading
& Bupply Ce. v. Zulueta, €9 Phil. 4885, 4837 (1941).

“Dismissal of laborers shall be subject to the supervision of the Government, under special
lJaws.™ Art. 1710, Rep. Act No. 386, swpre note 2. The foregoing provision is In effect a re-
mlﬁonottbopc'uotmcmto.umuonndmuhu dismissals In the exercise of its
Jarisdietion over disputes regarding discharge of employess and lsborers under section 4, Com.
Ast No. 103 (Oet. 29, 1938).

power of the Court of Industrial Relations to protect employess or laborers un-
:n-uy dhuh-.d or separated without just cause, and to order their reinstatement, has been
Sudicially recognized.” Luson rokmxo v. Bamshang Luzon Broksrage. G.R. No. L-2950, Sept.
13, 1950. citing Manila Electric Co. v. NLU, 40 0.G. 132 (194l1). and Manila Trading & Supply
Co. v. Zulueta, suprs.
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laborer except upon just or legal grounds*® which the empoyer must establish
and prove.’

The following have been conszidered just or legal grounds for dismissal:
perforinance of acts inimical to the employer;® violation or disregard of company
rules,® and instructions and orders of the employer or his representative;?®
wilful breach of duty;3? inattentiveness to the work, or carelessneas or negligence
in the performance of such duties,’? or in the care of equipments % necessary for
the work; insubordination to or disrespect towards the employer or superior;ie
violation of trust or loss of confidence on the part of the employer in the em-~
ployee where the employment involves the element of trust.2® Lay-offs, or re-
duction of personnel due to lack of work !¢ are also allowable. And formerly

"I‘h-mtoftb.mathnmploytr dismiss am employss when joat cause therefor
MIMhmnDAMA‘ 8apply Co. v.wmmml'“..thohv.b
protecting the right of the suthorizses -destroction of the emn-
ployer.”™ ‘Ibthumctfocthfsdnb v. 8Standayrd Vacoum Ofl Co.. 40 OG. ll 20 (lul).

compel whose service

:v'c w&o.edd;:’ the hm“'b.:;:ﬂb
may canse - emp Ten s more
extensive discussion of the right to diamiss to avold dvnuam.:anhobum
- Cla v Lirs N-dond Obrera de Pilipinas, 47 O.C. 648 (1848): alo Mon I
bouCo.v.Puupp!uuncDm

diesen ?h. Distancs Telep
Wotktﬂ U-lo-. Q. No. 14187, an 8. l“t.
Mindanao Bus v. Mindanso B Asscciation, 40 O.G. 114, 128, (I841):
Electria Co. v. N’LU supre nota l. 'Uulou th’phn F-docation Employess v. #ph.
Xdveation Co.. G.R. No. L-4423, Xarch 81, 195%; Atok Big Wedge Mining Co. v. Atok Big Wedse
Mutaal Am’n, G.R. No. L-8584, May 15, 1988 Rurul Tramsit Employess® Am’n v. Romal
Mcmn«xu(x).m&'mdummnumm‘ Lapom AND TH-
waNCY Law 277 (1983) affirmed by Fupreme Court on appeal: Bachrach Motor Co. v. Ruwal
Transit Employess Am'n, 0.& No. L-u‘ro, December 29, 1849.
® For (nstance stealing property althougsh pot proved beyond ressobabls dowbt,

*Driver of an autocalass allowed others to drive tbe vahicle during regular runs direst
of company rules, Man{la Chauffeurs’ Wmv.MthCo.“O.&‘l.l“

» Refusal to work being ordered by superior, Man{la Trading & 8 Co. v. Zalusta,
supra note §: Union of ine Education Employess v. Phllippine ocation supra mnote 1.
”mmwmdmwhhumrmwthw*mwhhm-

pass through the gate. Manila Trading & Bupply Co v. Zulusta, suprs note &
'uhomnzchdb.hunuuunnltmm'uhmtmm Manfla Trading &
Co. v. PLU, suprs note §. Cawming an sccident through oarelesscess. Jacinto v. Stsn-

note
Oat U with other nocd‘nln
Runalng om res, reeing MW O.G.'.S

to submit to diseiplivary action. Olaivar v. Manfls Electrie Colhto 0.G. u.n
(lNl):u&luh-bodudmtumoo!vomwth-mm teling not force
-y to sttend mesting called the company (pot proved bhowever) Unlon of th::plao
Rducation Employess v. FPhillppine tion Co. swprs nots 7; Insulting supeariors and chief
mbﬂulmubwhmhumhmm Cedu Portiand Cement Co. v. Philip-

Land, Alr
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under the Code of Commerce,! and now under Republic Act No. 1052, term-
ination of an employment the period for which has not been fixed is allowed upon
one month’s advance notice being given by anyone of the parties, or the payment
of one month’s separation pay to the employee discharged without service of the
requisite notice.

On the other hand dismissals on the following grounds have been invalid-
ated: dismissal of an employee for rejecting to be transferred to another em-
ployer for whom the original employer wasa acting as an agent;!® for more sus-
picion or simple apprehension of danger or prejudice to the employer’s interest
which might result from the employee’s continuance in the service of the em-
ployer;?° for featuring in an accident where there is no blame on the part of
the dismissed employee;2! on account of a physical defect visible at the time of
employment.?? And as a corollary to the requirement of just cause for the
validity of a dismissal, a stipulation in an employment contract authorizing
the employer to discharge the employee even without just cause has been held
void as contrary to “law, morals, and public policy.” 2* The power of the courts
to modify or mitigate dismissals (or suspensions) from work meted out as dis-
ciplinary measures when excessive or too severe has also been recognired.z¢

Of the causecs for which dismissal is unlawful the one most strictly regulated
is dismissal on account of legitimate union activity., Under section 21 of Com-
monwealth Act No. 103,28 for instance, the discharge of an employee who acted
or is about to act as a witness in any proceeding before the Court of Industrial
Relations or any board of inquiry has been declared unlawful. Under Republic
Act No. 876,2¢ in defining unfair labor practices by employers, the scope of the
provirion referred to above has been broadened to include specifically the dis-
charge of an employee who has flled charges against the employer under said
act. Sectjon 5 of Commonwesalth Act No. 218,27 likewise penalizes any employer
who dismisses or threatens to dismiss any employce for the exaercise of the right
to sclf-organization, i.c. for having joined or for being a member of a legitimate

labor organization. Republic Act No. 875, mareover further secures the pro-

B ~“In cases of employment, without a definite period, {n a commercial, industrial, or agri-
ecultural establishment or enterprise, neither the employer nor the cmplom shall ttrmlmu the
employment without serving notice on the otber at least one month in advance.

employee. upon whom no such notice was served, shall be ertitled to one month’s com-
pensation from the date of the termination of this employment.”™ Bec. 1, Rep. Act No. 1052
(June 12, 1954). B8Bec. 2 of sald set provides that “any contract or agreemaent contrary to the
provizions of sec. 1 . . . shall be null and void.”” To the same effect is the Sanchex case, supre
pote 17, regarding any stipulation walving the tenelits of Ort. 302 of the Code of Commarce.

» I.uton Brokerage v. Samahang Luror DBrokerage, supra note 5.

® Destileria Ayala y Cia v. Liga Nacionsl Obrera de F‘Hlplnn.l. mpre nou .

N Bachrach Motor Co v. Rural Transportation Employees’ Association,

= Philippine Lonx Distance Telepbone Co. v. Philippine Long Distance Tdrphono Worktn‘
Union, sxpra note

» 5a v. hako. (CA) 40 O.G. 18, 2688 (1941).

™ Batangas Transportstion Co. wv. BAm: Pnghk-ha, 46 O.G. 9, 4238 (1949);: Tidewater As-
.odlhd Ofl Co. v. Victory Employees and Laborers Ass’'n, G.R. No. L-2986. Dec. 23, 1949.

™ faid section provides: *it shall be unlawful for any employer to discharge or threaten to

discharge, or In any other manner discriminate against, any laborer or employee bLecause such

szhuwdﬂodorhlbonntot.u orbmmmhm)arnrbclm.uutbcmyunury
any investigation, proceeding or pub hearing conducted the court or any boerd of

3 ~Bec. 4. Unfalr Labor Practices.—
"(-) It sball be unfair labor practice for an employer:

"(8) To dizmliss, discharge, or otherwise prejudice or discriminate against an employes
for having filed chnrt. or for having given or being about to give testimmony under this Act.™

" Approved No. 21, 183».

™ The other unfalr labor practices by employers under Rap. Act No. 875 are the following:

~(1) To Interfers with, restrain or coerce employees in the exsercise of their rights gusren-
teed In section three:

~(2) To require as a condition of employment that a or an employes shall not Joln
a labdor organization or shall withdraw from one to whlcb e belongs:

~(3) To Initiate dominate, asaist In or interfere with the formation or administration of any
labor organization or to contribute financial or other support to it;

~(4) To discriminate In regard to hire or tenure of employment or any term or econdition
of employment to encourage or discourage membership in any labor organization . . .
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tection of the right to self-organization by the inclusion in its definition of unfair
labor practices by employers, of an express prohibition against interference by
the employer, directly or otherwise,’® with the exercise of said right, a ban
against yellow-dog econtracts,?® as well as any discrimination in regard to hire,
tenure, term or condition of employment for the purpose of encouraging or dis-
couraging membership in any labor organization.?? In relation to the last men-
tioned unfair labor practice, the doubt as to whether there could be discrimina-
tion on account of union activities where there is no encouagement or discourage-
ment of membership in a labor organization, has been settled by implication in
the affirmative in NLRB v. Mackay Radio and Telegraph Co.,>* thus expanding
the scope of said provision. Any other union activity not covered by the statutory
provisions enumerated above may nonetheless be brought within the broad lan-
guage of the decisions of the Supreme Court as coming within the catch-all
category, ‘“‘on account of union activities.’”” 33

Union of PAilippinse Education Employees v. PAilippine Eduocation Co.,* and
Phiippine Education Co. v. CIR and Union of Philippine Education Employeces,®®
(hereafter to be referred to collectively as the Philippine Education cases) in-
volve the same facts. In August, 1950, the Philippine Edueation Co., petitioned
the CIR for authority to reduce its personnel by 50% for the reason that the
volume of its business has boen substantially reduced as a result of the imposi-
tion of more stringent import and export controls. The company’s petition was
granted on October 80, 19651, and thirty among those included in the list which
the company had attached to its petition were authorized to be laid-off for lack
of work. S8aid authorized lay-off, however, was not carried out until January
15, 1958, presumably because the company wanted to comply with its agreement
with the union that it will not suspend or dismiss any of its employees until the
final termination of the union's appeal in another case ?* involving the
parties. In carrying out the lay-off order, however, it appears that the com-
pany had discriminated against union men. This conclusion was based on
following findings of facts:

the
., . . out of the ninetesn persons laidoff . . . only eight were taken from among those
for whose lay-off the eompany had asked for aunthority from the court and only ome
from the thirty authorised by the couart to be laidoff. The court also found—and this
fact was found of great weight— . . . almost all of the victims are unton men . .
of the ninetesn . . . eightesn are members of the union and only one is not.
affesting the elmination of said employsss the management did not even take
matter with the union officern.”

]

While the Court nullified the order as a whole it authorized at the same
the temporary suspension of three of those laid-off having found that there
was no work for them to do at the time.

Maclesod & Co.27 is a case of dismissal under article 802 of the Code of
Commerce. It appears in this case that the union addressed certain demands
to the company for Che improvement of their working conditions. Instcad of

si) To refuse to nconocunb with the representatives of his smployses subject to
par.

"Id..wl.

= rd., .
-wcsn.musupcz.m-nz.uxm(nu). see
rn:unoo LABOR AND TENANCY Law 78-83 (1953), which discusees the qrﬂon fully,
. : nila Xleetrie Co.

= yor instance ses Inc. v. NLU, 4 0.Q. 1,130 (1948); .
HLI:.. rupre )nou 8; land Transportation Co. v. BLT Employess Labor Unlon, 40 0.Q.
1 1941).

s [l L~7161. May 19, 1988,

G.R. No.
= g.R. No. L-7156, May 31, 1988,
-y aof Philippine Education Employess v. Phflippines Edveation Co.., suprs note 6.
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considering said demands, however, the company notified the laborers involved,
who were being paid on piece work basis, that their services would be dispensed
with thirty days thereafter, invoking the authority of the provision referred to
above as applied in Barretto v. Sta. Marina,’® and Sanchez v. Lyons Construction,
Inc®® The Court here, through Justice Bautista Angelo, after holding said
provision already repealed by the new Civil Code, reiterated his observation
about article 1700 of said code upon the nature of the relationship between
labor and capital in Manila Trading & Supply Co. v. Manila Trading Labor
Asgociation. s

In the San Migusl Brewery ¢* case the Court reiterated the dictum in
Manila Trading & Supply Co. v. Zulueta ‘*—'"an employer cannot legally be
compelled to continue with the employment of a person who admittedly was
guilty of misfeasance or malfeasance towards his employer, and whose cont-
inuance in the service of the latter is patently inimical to his interest.”

The dismissed laborer in this case was employed by the company as a
security guard, the nature of which employment was taken by the Court as an
aggravating factor to the offenses he had committed, among them: 1) abandon-
ment of his post twice without permission from his superior; 2) carrying the
company pistol outside company premises in violation of company regulations;
8) falsification of report wherein he made it appear that he was on duty on a
certain day although he was in fact at the Rizal Memorial stadium watching the
Tirso-Marifio fight; 4) leading an immoral life by keeping two paramours and
allowing them to stage a scandalous scene in the premises of the company. The
Court observed all the above offenses taken together are more than sufficient
to justify the dismissal. As regards the last offense, however, it is extremely
doubtful if standing alone it would suffice as a ground for dismissing even a

security guard.

After some hesitation in the case of National Labor Union v. PAilippine
Matoh Co.,s3 the Court in Rex Taxicadb Co. v. CIR,% finally settled for an af-
firmative, if limited, statutory recognition of the right of laborers to strike—
even under the system of compulsory arbitration provided for under Common-
wealth Act No. 108. There it was held that under safd act, strikes are prohibited
only “when enjoined by the Court of Industrial Relations and after a dispute
has been submitted thereto and pending award or decision by the Court.” In
any other case the validity of a strike, even of one called during the effective
duration of an award,¢® depends *“. . . first, upon the purpose for which it is
maintained, and second, upon the means employed in carrying it out.” The first
test—as to the purpose of a strike——was however, subsequently modified in
Luzon Marine Department Union v. Roldan,*® to the effect that even if the
purpose of a strike is lawful, nevertheless, if the same “is trivial, unreasonable,
or unjust . . . the strike, although not prohibited by injunction, may be declared
illegal.” Accordingly, it has been held that a strike declared for the purpose of
enforcing demands for fair labor standards, e.g., higher wages, vacation leave

W QGR. No L-78387. May 31, 1988.

" 328 Phil. 440 (1913).

= G.R. No. L-2719, Oct. 18, 1980

® Supra nots X.

< G. R No. L-7805, July 30, 1838.

< Supre note 8.

@70 Phil. 300 (1940).

* 70 Phil. 621 (1%49).

“ Art. 17, Com. Act No. 103 provides that sn awsrd shall be effective duriag the time
Sad therein, but in the absence of such specification it may be terminated by either or
parties after thres years from its date by giving notics to that effest o the CIR. Dee C. Chuan
& Sons v. CIR, G.R. No. L-2216, Jan. 21, 1988. For a contrary view ses Quisumbing, Fevestel-.
ing Strikes, 24 Pauir. L.J. 69 (1949).

G R. No. L-2680, May 30, 1950
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and sick leave with full pay,'7 free medical and dental .care, hospitalization, in-'
surance benefit,*® especially when the strike is prompted by the refusal of man-
agement to discuss said demands,*® is not illegal. So also is a strike called in
protest against unfair labor practices, such as interference with the right of
self-organization®® or one called to secure modification of stringent and harsh
company regulations.s:

On the other hand, a strike called for the purpose of forcing the dismissal
of a foreman charged of unjustifiably assaulting one of the employees despite
the efforts of the employer to secure an impartial investigation of the charge,’s
or one called in disregard of and during the efficacy of a settlement recently
agreed upon by the parties before the CIR,*® or in disregard of a grievance pro-
cedure embodied in a collective bargaining agreement,>* have been held illegal
as to purpose. So also is a strike instigated by the president of & union whose
application for a loan from the company was not acted upon favorably due to
his not possessing some of the required qualifications for the loan applied for.’s
A strike when called to protest an unjustified dismissal of a union member is
ordinarfly one for a lawful purpose. But one such strike was considered un-
justified for failure of the union to seek redress through amicable settlement,
and also because the strike was unnecessary in view of the fact that the em-
ployees dismissed had been paid or were promised one month’s separation pay.ss
A sympathetic strike is also for an unlawful purpose.®’

The second requirement—that the means employed be lawful—is satisfied
If the strike is conducted “in an orderly and peaceful manner.’””’8 Consequently,
when the strikers resort to unlawful acts such as sabotage and other acts of
vandalism,®® force, intimidation, violence, or when the top officials of the union
use unnecessary and obscene language or ephitets,®® the strike although for a
lawful purpose, becomes illegal thereby. Disapproval of a sit-down strike®
may be implied from the case of Liberal Labor Union v. PAilippine Can Co.%3
wherein the Court, in support of its ruling, invoked the case of NLRB v. Fan-
steel Metallurgioal Corp.®® which outlawed the sit-down strike in the United

- & note 48,
.mdmmmmmanmwd for more workong days cannot be sald
o be unreasousble or unjust, muoch Jess NMewnl, becaure it is vot only the inberent risht
bat the doty of all fres men to improve their living standari!s through bonest work that pays
a decent wage. We cannot hope to ve 8 strong and progrewive nation, as long as the laboring
great majority) remains under oconstant economie insecurity and leads
Paras, C. J., Coﬁunl.‘\;c:cu.bh Ofl Mfg. Co. v. Philippine Ol Industry

® Contras] Vegetable Ofl Mfg. Co. v”f’hm;mlno Ofl Industry Workers Unifon, suprs, Caltex
(Phillppines) Ine. v. Philippine L-bor Organrtsation, G.R. No. L- 4758, May 30, 1953,

IR, smpre
» Natiosal Labor Union v, th%lnt Mateh Co., suprs note 45
G.R. No. L-‘m March 24, 1882,

= Livere! Labor Union v. Phillppine Can Co., G.R. No. L4534, March 28, 1852

% Btandard Vacuum Ofl Co. v. Philippine Labor Orranization, G.R. No. L4556, March 21, 1952

8 Unjon of Phillppine Eduneation nployess v. Philippine E’veation Co., suprs note 7.

” ~A sympethy strike would le one that is staged to make common cawmme with other strikers
ta other firtas or companfls, without the existence of any dispute betwesn the striking laborers
aad the employer. Sush a strike iI»a unwarranted and unjustifiable, and cannot be countensneed
b&hMMwthdmn&mu existing laws, and iz highly ntmical
a0t only to the intsrests of mcpmmmmm-ﬂnnofmum well s to

mmmammm c.Chmtscnnvnh-hAn.mmw

= Rx Taxiead Co. CIR, swpra pota 44.

®» National Labor nloav CIR. 68 Phil. 783 (1839)

= nbnvMppboGanco..mmu

N *“The sit down bas been ococurr! ‘w [ Y of employess or
Mbmluobh!nm-mu.hobmln-pnrtknhrbmln-tordbbuxncmms:
samdon of the establiah within the plant, step its p
tion and refime scoms to the owpers or to the others ring to * . . sit-down

be defined as a strike {n the trsditional sevse, to which (s added ole-

nlt“cf)mummm property the empiayer.™ ceco, Lasoe LAaws

- I'J.l. b (l’“).
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In Rex Taxicab Co.%¢ it was also settled, following the lead in NLRRE v.
Mackay Radio and Telegraph Co.,%® that “the declaration of a strike does not
amount to a renunciation of the employment relation.” Consequently, when a
strike is declared valid and the management refuses to reinstate the strikers,
the CIR may order their reinstatement. On the other hand, if the strike is fllegal
it would seem that the strikers have no right to reinstatement.¢ However, in
view of the extensive powers lodged in the CIR by Commonwealth Act No. 108,
in at least one case the Supreme Court sustained a ruling which declared a strike
fllegal but which ordered the reinstatement of the strikers.* But in that case
the Court warned the strikers against the calling of a similar strike at the risk
of dismissal.

The claim of strikers to the payment of backpay for the duration of a law-
ful strike is not a matter of right but is left primarily to the discretion of the
CIR in the exercise of its broad powers as the compulsory arbitral tribunal of
industrial disputes,®®* subject to the rule that ‘‘strikers may not collect their
wages during the days they did not go to work.” ®® Thus in one case, where a
strike was declared lawful but at the same time found to be unnecessary, the
striker’s claim for back pay was denied.?®

In the Philippinse Education cases?' the employees declared a atrike in
protest against the discriminatory dismissal of some union member-employees.
Such a strike, the Court ruled, is not for a trivial purpose but ‘““one necessary
for the protection of their interest.” In this regard it might be noted that the
Court said, that if the union ‘“staged a walk-out becauso it believed, rightly or
wrongly, that the lay-off . . . was illegal,” it is immaterial that the lay-off or
dismissal was actually lawful. This rule is consequently, an unmistakable en-
couragement for vigilance in the assertion of their rights on the part of labor
unions.

In the Citizens Labor Union 13 case it appears that one Mauricio tried to
{frame a co-employee, one Alvarez, of issuing a bottle of brake fluid to an out-
sider in violation of company rules, which necarly caused the latter’s dismissal
The matter was investigated by the union and Mauricio was found guilty of the
frame-up try. Thercupun the union expelled him a8 member and at the same time
demanded his immediate transfer from the company. The company instead of
immediately complying with the union’s demand, requested vYor time to conduct
its own investigation in view of Mauricio’s protestation of innccence. The union,
however, turned down the request and threatened and did declare a strike 48
hours thereafter. The strike reached the CIR in due course but was amicably
settled by the parties before the dispute could be ruled upon by the CIR. Some
eight months thercafter, the union filed a motion to dismiss the case inasmuoch
as the controversy had long since become moot. Instsad of granting the union’s
motion, however, the CIR procecded with the case and found the strike {llegal

™ Supre note 44..

® Sxpra pDote

'Nnucnnl Labor Unfon v. CIR, supra

'Unba of Philippine Education xmpby— v P‘hmpplm Eduvcation Co., swpre note 7.

-”Wbtahcmolttrﬁ- and acoording to tte CIR even {f the strike i legal, strikers may
mteoﬂ.cttbdrmdnﬂnxtbadnntbtydldnot to work, for the same resaons of notl more,
hbortn who voluntarily abeent themselves from wc to attend the hesring of the case In whieh
they seek prove and -ublhh their demands against the company, the legality and propriety
of which dcnnnd- is not yet known, should joee thair pay during the period of sueh absence
from work. Tb‘ age-old rule governing the relation betwesn ladbor and capital or management
and is that of a ‘fair day's wage for a falr day’s labor.*” J. J. Hellbronn Co. v.
Nat.!onng Lador Union, G.R. No. 1-5121, quoted In Manila Trading & Bupply Co. v. Manila
Trading Labor Associstion, G.R. No. L-8082, Apri] 29, 1958

» Standard Vutmm Ofl Co. v. Philippine Labor Organization, supres nots 88.

ng
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as to purpose. On review the Supreme Court, through Reyes (JBL) J., first in-
quired into the CIR’s ruling upon the validity of the strike. Reversing the CIR's
ruling the Court said: *. . . employees have a right to quit working because
a fellow employee is obnoxious to them since employees may choose not only
their employer but also their aszsocintes.” 7

In determining the effect of the above ruling upon the holding in the PAil-
sppine Match Co.7¢ case—that a strike declared for the purpose of securing the
dismissal of a foreman accused of baving unjustifiably assaulted an employee
where the employer had taken proper action on the matter is not for a valid
purpose—due consideration should be given to the fact that the dispute in this
case had already been settled long before the case was decided on review. Hence,
even without an inquiry into the issue of the wvalidity of the strike a similar
result would have been arrived at. In this connection it may be pointed out that
Myr. Justice Reyes (JBL), considered the uncompromtsing attitude of the strikers
towards the request of the company for an opportunity to conduct its own in-
vestigation of the charges againat Mauricio “an objectionable feature of the
strike.” The Court in the PhAilippine Mateh Co. cass felt similarly about the
uncompromising attitude of the strikers there towards the company’s efforts to
secure an impartial investigation of the obnoxious foreman. Perhaps, a more
thorough ruling on the point, if not an entirely different one, would have been
made were this not rendered unnecessary and inadvisable under the circumstances
of the instant case.

As regards the propriety of a dismissal of an already moot controversy
without a ruling on the merits, the Court observed:

“The parties bad both adandoned their originsl positions and come to a virtoal comm-
promise and agreed to resume unoconditionally thelr former relations. To procesd with the
declaration of {llegality would not only breach this understanding, fresly arrived at, bat
unnesemmarily revive antmosities to the prefudice of industrial peaoce.”™

The unusual enthusiam displayed here by the CIR in insisting to give due courss
to the case long after it had been settled by the parties themselves deserves
stronger condemnation than the mild commentary of Mr. Justice Reyes (JBL).
For in the least it reveals a misconception by the judges of the CIR of that
court’s function. For if the CIR was intended as an agency for settling and
forestalling industrial disputes then its intervention in this case is not only
superflous but a serious abuse of authority. Plainly there iz nothing here to
forestall nor to settle. And to argue that the court’s sole purpose in ruling
upon the case on the merits is to protect the employer against unlawful union
activities, is to confess a bias, which taking into account the nature of the
court’'s function is immoral and intolerable, especially when it is considered
that here the employer had not sought the court’s protection, or at least had
abandoned its plea for protection.

In Macleod & Co.;'® there is an apparent modification of the rule as regards
the right of strikers to backpay during the period of the strike. In this csse al-
though the laborers actually declared a strike the Court thought that the walk-
out—staged by the employeses upon notification of their separation from the em-

‘CSM!IAI.JULMIIX.D’.”‘IJI &2 C.J. ¢58; 88 CJI.B. 1854

:

ml‘l
-’-—K’.‘ mlnxthonh.uonbctmhhot.ndapnal...hu:-t
forntdrdgy‘lhbor ltuur-hno'otk ormed by the employes
pay, unless of courve, the hbomvuhh. ng and ready to work but
bloek.dont.ékalmdofmmdod. It ts hardly falr or just for an employes or laborer
fight or litigate against his employsr on the employers time™” J. P. Beilbronn Co. v. National
Jabor Union, supra nots €8.

:

:
i
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ployment one month thercafter—'‘was not of their own wvolition, but in spite of
it” inasmuch as they “were practically locked out.” Although this observation
does not seem to conform with the facts because the workers were merely
notified of their coming dismissal and not prevented from coming to work, it
is at least consistent with its earlier ruling upon the issue of the validity of a
dismisaal under article 302 of the Code of Commerce, which the company at-
tempted here. Here the Court held in support of its order for the payment of
backpay, that in similar situations, f.e. where a strike is forced upon the strikers
under circumstances amounting practically to a lockout (or alternatively, an
unlawful dismissal), the “fair day’s wage for a fair day’s abor” rule does not
apply.’® Whether this ruling will be followed in future bona-fide strike case is
at best a matter of conjecture.

Again in the PAilippine Education cases it was found that acts of violence
were committed by some of the strikers against some employees who refused to
join the strike. These, however, were found to be merely “isclated . .. and
committed without the knowledge and sanction of the officers of the union,”
hence not properly imputable to the union as a whole. Consequently, only the
strikers responsible for said acts of violence were ruled to be the only ones who
should be held responsible therefor. And it was within the power of the CIR to
order disciplinary action against themm. Here the guilty strikers were held not
entitled to reinstatement and their readmission by the company was left at the
latter’s discretion. The Court here further upheld the power of the CIR to take
disciplinary action against erring strikers, independently of other remedies which
may be resorted to by the injured parties.

Labor Law —Bonus, a mere act of liberality, or an enforceable
obligation?
ATOK-BIG WEDGE MINING CO. v. CASTILLO ET AL
G.R. No. L-7518, May 27, 1858
PAMBUJAN SUR UNITED MINE WORKERS v. CIR & SAMAR MINING CO.
G.R. No. L-7177, May 31, 1955

Nowhere, perhaps, is the quest for legal certainty more particularly frus-
trating than in the search for a definitive legal basis of the new seemingly
positive and enforecable obligation of an employer to grant bonuses to his em-
ployees, the term bonus, as used in employment contracts, being ordinarily un-
derstood as partaking of the nature of a gratuitous concession to an employes,
over and above his usual salary or wage.?! To be sure, the traditional rules on
contracts * no longer serve as certain guides, for the relation between eapital
and labor, being impressed with public interest, has been withdrawn from the
realm of ordinary contracta® and brought within the area of effective govern-
mental regulation.¢ Nonctheless, it is repeatedly asserted in the cases that the
“general rule” still prevailing is the oft-quoted doctrine that the grant of a
bonus is a mere act of generosity or liberality on the part of the employer to his
employees, and is, therefors, not a demandable or enforceable obligation.® Ex-

133 Ax. JUr, Bee. T1, pp. §0]-30%.

S Articles 1305-1432, Rep. Act No. 388 (Civil Code of the PAllippines: offestive Ang. 30, 1554).

S Art. 1700 ot seq., supra note L.

¢ Coms. Act No. 103, Nov. 3], 188,

$“As » rule s bonoe . . . uﬁd%bdt&mhﬂmmm
ought to be thankfal and gratefal. . . . . The n for ita grant or payment is usually
the ime of the when people are more generous and inelined to give This §s the Christraas
bholidays. . . .;‘::’nthhsﬂpolnzdﬂﬂ‘bonmhm.d-.ndn&nadcatoro‘bhew-
gation.”  Philippine Education Co e CIR, GR No L-3103, Des. 34, 1953

““The xrTan nxolabonmbndobﬁxtmhtnmnmp;tmibnm:cr‘!!tyouthn

rt of the ma tbthcmp&olnuﬁdn?thom Pas & Ce. v. Kalmahen ng mgs
mmw-- , CIR Nos. 73-V axnd T3-(1). Ost. 14 IMT7.
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cept when the obligation to grant bonuses has been made part of a general agree-
ment as to wages and salaries,* payment of which is either absolute,” or condi-
tional,* and in such amount as the employer may determine,® or to be determined
on some other basig’® However, even a unilateral promise to grant bonuses
made by an employer, directly to the employees,!! or indirectly, as for instance,
through a newspaper advertisement,!®* is sufficient, provided that such promise
is reasonably clear and definite.2® A unilateral promise to grant bonuses, is
moreover, no longer assailable on the ground of lack of consideration, the pre-
sumption that the same has been offered as an inducement for greater efficiency
and loyalty, having been held sufficient consideration therefor.}¢ Neither is the
defense that the promise is an unratified undertaking of an officer of a corpora-
tion without sufficient authority,’® considered a maeritorious one if the promise
had been made by an officer with apparent authority, e.g. the vice president
who is at the same time the assistant general manager of the corporation,'® and
especially, under circumstances where the corporation may be held in estoppel,
or to have ratified the unauthorized undertaking through acquiescence.!' Fur-
theremore, the obligation to grant bonuses may be inferred as an “implied term”
of an employment contract from the prior practice of granting the same over
a period of years.’* However, a satisfactory and practicable criterion for de-
termining when an annual grant of bonuses over a period of years may be
properly considered as merely a fortunats ssries of acts of liberality, or such
“prior practice”™ as smounts to an “implled term”™ to continue such grants

¢ “From the legs! polnt of view s bonus is pot a demandable . . mnhuvb-
1t Is made a part of the wage or sslary or eoma tion. In soch a ease the latter wiuld

i
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-ammcud
”&B.Mco.v NQMIMUMG.%&&W‘I‘I Jubll.l!‘(.mhthhmo
aftew ublieation company would employess
Mumtmmm‘hwwatwdnds‘:!tMm
REWEPADETE.

-Aum.wwmc«v.auugwuawmum note 6.

M *“The company . . . maintins that no valld to the bonus question eombd
ariss, besause there was »o oconsideration thereof. t s t to state that any extea
eoncassion gruated by the employer to his employes or lsborer fs nesessarily premised oca the
need of the ntter’s working conditions to the highest ._hvd.lnrﬁmoabtnr

ir nless an estoppel
the sorporation, or show a ratifica -~ ad, Puvars CORPORATIONS xn—m (1968).
Under the Civil Coda, bowever, employess or laborers deall with corporate-emplayers are
ummmummmuoxpm *“Net eapital por labor shall set
against the other, or lmpalr the i{nterest or convenience the pudlle™ Or more
pointedly, Art. 1702: *“In eass of doudt all abor . . . contraets shall be econstroed i{n favor
af the saf and decent living for the laborer . See aleo, Campos, Jr. and Lopes-Campos,
Bwrvey o) Mevcantiile Law:19084, 30 Purn. L.J. 285, 248 (13838).
¥ H, E. Hemooek Co. v. National Labor Union, supre note 11,

Shulman, n, Contract, and Lew én Lebor Relation, 68 Haxzv. L. Rav. 99, 1010-11
(IOM). Powell v. Republic Crecsoting Co, 19 P.2A 918,
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regularly in the future, has yet to be formulated.1®s (Citing an American case’?
which held that a regular annual bonus payment over a period of thirteen
years constitutes an implied agreement, the Supreme Court ruled that the grant
of bonuses over a period of three years is likewise such practice as amounts to
an “implied term.” ¢ The familiar formula—*“the demands of justice and
equity’’—has, of course, always proved conveniently sufficient. Where the com-
pany granted Christmas bonuses to high salaried employees but denied low-
salaried employees similar benefits although the amount intended for them
had =slready been set aside, are such “peculiar facts and circumstances” to
which the old formula is the fit solution.2? And when the question of a bonus
is set in the context of an industrial dispute, the CIR, in the excrcise of its
broad power to settle and forestall such disputes in a proper case,®* may in-
clude in its decision or award an order for the payment of a bonus, in such
amount as it may determine,*® taking into account the ‘“justice, equity and
substantial merits of the case,®* whether or not a specific demand for such
relief has been made 2 by the proper party.

In the Iinstant case of Atok-Big Wedge Mining Co. v. Castillo,2® the facts
of which are not in dispute, the Court summarized the facts upon which it
founded the company’s obligation to grant the bonuses claimed as follows:

“The payment of Christmas bonus is more justifiable in the case at bar than in the
Philippine Education case ™ {n which sald bonus was given for three (3) consecutive
years, for petitioner herein had paid it for five (§) consecutive years, and regarded the
amount of the Christmas bonus for 1$51 as ‘current lability,’ or ‘part of the cost of
production,” which was not done by the Philippine Education Co. These circumptances
becorne more significant when we consider that a formaer superintendent of petitioner . . .
bad told its laborers . . . “that the Christmas bonus . . . would be {ncressed,” thus
indicating, not only that sald bonus would be patd . . . but that {t would be ‘incressed.’
Altheugh the order of the Presiding Judge, reversed by the Court in dame, qUestions the
competence of Canon to premise sald payment., the presumption is that he had been duly
sutbhorised to act as he &id, in the abeence of satisfactory proof to the contrary . . .
What {s more. instead of leing disauthorizsed by petitioner’s board of directors, the man-
par in which It accountas were kept, particularly the inelusion of the amount of the bonus
in ‘the cost of prodoction,’ and the treatment therecf as ‘current Uabllity,’ confirms said
promise or amounts to a rmatification and the implementation therecf. In this respect the
aftuation is analogous to that which obtained in H. K. Hescoek Co. v. National Labdor
Unton,™® . . . in which a promise of the President and General Manager of the Commn-
pany was one of the factors which Jed to the decision favorals to the payment of
bonus to the employees concerned.”

In Pambujan Sur United Mine Workers v. CIR & Samar Mining Co.* it
appears that the company had caused to be published in a Manila daily a news
item that a “loyalty bonus” would be paid to its laborers, particularly the mem-
bers of another unfon working also for sald company, mimeographed copies of
which were circulated to all of the employecs of the company. It also appears
that the company had been paying in increasing amounts since 1949, Christmas

s ~“As has been beld by this Court . . . Christmas bonus s a gift and a privilege and,
therefore, its grant depends upon the literality of the giver and is not a right on the part of the
receiver; . . . the fact that Christmas bonus hss been granted In the past cannol ch&- the
pature of Christmmas bonus becausse {ta grant da?cud- upon many circumstances.’ A Bily
Wedge Mining Co. v. Atok Big Wedge Denefit Ass'n, supro note §.

» Powel]l v. Republic Crecsoting Co., swpra note 18.

» Philippine Education Co. v. CIR, supra nots 2.

2 H., £ Heacoek Co. v. National Labdor Unjon, supre nots 11.

" Hec. . Com. Act No. 103, o= nots &

» Puilippine Eduvcation Co. v. C suprs note L.

» Com. Act No. 103, Sec. 2.

» 4, Sec. 13

" G.R. No. L-7818, May 27, 1955,

® Swupras note L.

" S note 11.

»g No. L-17177, May 31, 1958,
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bonuses to all its employees. In 1952, however, although such bonuses were
paid to the monthly-paid employees as unsual in amounts equivalent to one-
month’s salary, similar benefits to the daily-paid laborers were omitted without
explanation. Thereupon said laborers, through the union, demanded the pay-
ment of similar bonuses. In its letter to the union the company explained
that Christmas bonuses were not paid to the claimant-laborers because the
company was not in a position to do so in view of “tremendous losses during
that year.” Although after subsequent negotiations the company finally con-
ceded and did pay Christmss bonuses to the laborers concerned in amounts
oquivalent to one week's wages, said laborers were not satisfled inasmuch as
the amount granted to them the previous year was equivalent to one-month’'s
wages, and during the othar two years in inverse order, the equivalent of 28
days’ and 18 days’ wages respectively.

Upon review in due course, the Supreme Court, in reversing the CIR’s de-
nial of the union’s demands on the theory that the bonuses being claimed by
them was “an efficiency bonus . . . payable only if the desired goal of prod-
uction i& . . . obtained,” based the company’s liability for the unpaid Christ-
mas bonuses on the following facts: 1) the newspaper advertisement which it
considered as amounting to a clear unilateral promise to grant bonuses that
year; year; 2) the company’s letter to the union explaining the omission of
ths bonuses in question as due to losses, which the Court ruled was an implied
recognition of an obligation to pay said bonuses provided that profits would
be realized ?¢ which the Court found for a fact contrary to the company’s allega-
tion of losses; and 8) the three years’ consecutive payment of said bonuses
which was deemed sufficient to constitute such practice into an “implied aggree-
ment.” Here however, the Court did not think that the Christmas bonuses equi-
valent to one week’s wages which the company subsequently granted were con-
sonant with the “demands of equity and justice,” inasmuch as they were patently
discriminatory compared to the one month’s salary bonuses granted to the
monthly-paid employees. Instead of fixing the proper amount, howecver, the
Court chose to remand the case to the CIR for a determination of a more equit-
able amount on the basis of the company’s ability to pay. This last gesture on
the part of the Supreme Court would seem to substantiate the observation made
earlier that the CIR has authority not only to order the payment of bonuses, but
also to determine the amount of such paymentss?

Jose C. Laureta

Legal Ethics—Violation of attorney’s oath as ground of suspen-
ston or removal,

GAUDENCIO TIAMZON v. DOMINADOR REYES
* Administrative Case No. 165
October 12, 1056

In a sense, attorneys are officers of the court. As such, they are subjact
to the supervision of the court.? Thus, the Rules of Court? provide that the

® The pertinent portion o fihe company’s lJetter resds: “The delly workers of the mine
mnotpddbonm.dminxChrhunn. mm&-mhﬂuﬂ“w
lm...ondhmtlnnpc‘!m{odlcmumm?.

2 Supre note 21.

1 ln re admimion to the Bar of unasuccesful candidates of 19448 to 1988, Aldino Cmmn.ct
al, petitioners, 60 O.G. 1802 (1934). at 1609-18. *“The Bt or power to dissiplipe attornears
by suspenaion or disbarment is is inberent In the courts and besn exsrcised frem the earliest
times, and whenever & Proper case is mads oat it is its duty te exerciss it. The power t0 disdar
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Supreme Court may suspend or remove a member of the Bar from his office
as attorney on the ground of deceit,® malpractice or other gross misconduct in
such office,% conviction of a crime involving moral turpitude,® willful disobedience
of the lawful order of a superior court,® or corruptly or willfully appearing as
attorney without proper authority,” or violation of his oath.®

Great as is this power, it is not to be exercised arbitrarily at the pleasure
of the court. Rather, it is one to be used with moderation and caution in the
exercise of sound discretion and only for the most weighty reasons and upon
clear legal proof.* Thus, in the instant case of Tiamzon v. Reyes, the Supreme
Court dismissed an administrative case after finding the charges levelled against
the respondent baseless,

Briefly, the facts of the case are:

Complainant charged the respondent, a member of the Bar, with violation
of the rules of legal ethics,’® and the attorney’s oath 11 in that respondent ma-
liciously instigated Anacleto Tiamzon to file an application for the registration
of a parcel of land when said respondent very well knew that the parents of
Anacleto or at lcast hisx father was then alive, that the parcel of land belonged
to said parents, that inasmuch as he and Anacleto were brothers, he (Gaudencio)
had a half interest in the said parcel of land, and that as a result of the regis-

tration and adjudication of the land to Anacleto, complainant lost his share of
the inheritance.

The case was referred to the Solicitor General who in turn indorsed it to the
assistant fiscal. The fiscal found that the land in question formerly belonged
to Baldomero Tiamron, who in 1889 left to Hilario, father of Anacleto and the
herein complainant, that Hilario transferred the land to Anacleto, that since
then, Anacleto had been in possession of the land as owner and had it surveyed

or suspend an attorney is Judicial in its nnun"andunboacrdnd by the ocourts, and

e-nnot be defeated Dy the legislative or executive departments, h statutes may regulate
exsrciss.  The suspension or cancellation of an attorney’s !lcc-nn“gy a ocourt exercising {ts

&m’& C_I::-’MM authority does not contravene either the federal or state oconsitution.’”” 7
* Rule 127, sec. 285. The Court of Appeals or the courts of first instance are cmpovnfod to

sumspend attorneys for the same causes and are required to transmit to the Bw Court a

tifled copy of aunpension and full statement of the facts on which the same is based. Bnh 1!1.

secs.

28-27.

SE.g.. In re Adristico. 17 Phil. 324 (1910): In ve Parniso, 41 Phil. 24 (1920); In re Carmen,
;l };P:{II: ‘t,t: :l:‘tg))‘ Monterey v. Arayata and Montoya, $§1 Phil. 820 (1e05); Rosenwaig v. Pineds,
] 1 .

4K.g.. In rea Carmen, 41 PhIl 899 (1920): Cantorne v. Ducusin, 57 Pbhll. 23 (1932): Melegrito
v. ‘B‘B;b.. 88 Phil 513 (1933): Aguirre v. Runoc. 70 Phil. 63 (lNO) In re Santiago, 70 Phil. &8
1 .

S K.g.. In ve Basa, 41 PRil. 287 (1m) Iu re Asada, 60 PhIL 915 (1934).

* Rule 84. ua. 8 and Rule 127, sec.

Y Supra pots 6.

S /mn re Ham{Mon, 24 Phil. 100 (1913); I/n re De la Lara, 27 Phil. 176 (1914): In re, Botto,

i mcfv‘.’s. Giess, 1 McDougall, 3 Phil. 70 (1903)
" re .

® The complainant must have in mind Canon 28 which states: It is unprofessional for s
lawyer (0 wvolunteer service to bring a lawsuit except in rare cases where ties of blood, rels-
tionship or trust make it his duty to do so. BUrrinx up strife and ltigation is not only uprofes-
stonal, but it §s indictable at common law. It disreputable to hunt up defecta in titles or
other causes of action and {nform thereof n ofdcrtob.anpbyodbbﬂnxndtoreonoctjud:-
ment, or to bresd Htigation by seeking out those with clatms for personal ln{c’nﬂ. or those having

any other grounds of actions {n order to secure them as clients or to emp
mm»mammormmmnmmm-mm the
bringing of such cases to his office, or mumhﬂmﬂm court or prison officials, physiclams,
bhospital attaches, or otbers who may suocosed, u tbonhooldﬂnsdhlnmm
servies, in lnﬂna-ndnx the crlmltn.l. the sick and injured, the ignorant or others, to eeek his
professional servi

1 The Auorncfl ‘Oath resds In part: 1 do solemnly swear that
« « « T will not wittingly or tmvuunxly promots or sue any groundless, false or unlawful suit, nor
give ‘ald por consent to the same.™

Rule 127, sec. 19 also provides in part: “It ls the duty of an attorney: . . . (e) To ocounsel
or maintain such actions or proceedings only as sppearing to him to be just, and such defenses
only sas he believes to bobonnuyd.b;tahhund‘rtbobv...(I)Nottomwduur
t&mwmtort&dndnm«otwuuonorpmodlnx.ord-hymmnlmm
any ocorrupt motive or Intsrest.”
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for purposes of registration, and that complainant had no half interest as
claimed, he having received his share of the inheritance. What is more,
findings of the investigator showed that respondent did not instigate, much
malijciously, Anacleto to apply for registration and that he never knew whether
or not Anacleto’s father was dead because he had lost tract of him, that he was
in no way responsible for the allegation in the application which Anacleto rati-
fled before him to the effect that he inherited the parcel in question from his
decesased parents. The Supreme Court approved the report and dimmissed the

Case.

Ethics—Charging lien must be recorded before, not after,
debtor complied with sudgment.

GREY v. INSULAR LUMNBER CO.
G.R. No. L~-TT7T7, October 31, 19856

The Rules of Court 1 sscures to an attorney a lien on the funds, documents,
and papers which have lawfully come into his hands and a lien on all judgments
for the payment of money which he has secured for his client. Courts, in the
of their exclusive supervisory authority over attorneys as officers of
court, are bound to respect and protect the attorney’s lien which in the words
ustice Marzhall “is necessary to preserve the decorum and responsi-
profession.” 2 Thus, Rule 127, Section 83 provides:
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: The first sentence of the section refers to retaining lien, and the msecond,
to the charging lien. A retaining lien is & right of an attorney to retain funds,
documents and papers of his client which have lawfully come into his possesasion.
It does not attach to anything not in his hands It exists only »0 long as the
attorney retains possession of the subject matter and expires when the posses-
sfon ends. Being only a passive right, the retaining lien cannot be actively
enforced. It amounts to a mere right to retain papers as against the client

until the attorney is fully paid.s
On the other haxt, the charging lien is that which an attorney has uppn
all judgments for the payment of money and execution issued pursuant to such
judgment which he has secured in the litigation of his client.¢ Thus, an attorney
who has not obtained a judgment for his client does not have a right to en-
force a lien.® The charging lien arises only from and after he shall have caused
3 Rule 172, ses. 38,
S Rustia v. Abeto, 72 Phil 183 (1841).
n‘l..:.“:i"l..tp.l:l"lldu“ Note 81 Am. 8t. Rep. pp. 151, 285; 7 C.J B, attorneys at-law, ses.
¢ 11 Momax, CoMXENTS ONX TER RULES oF Couxr 923 (3rd ed. 1980), citing ¢ C.J.B. Tes-48.

5 Ax. JuUx. sec, 210 388-38,
*De Ia Pea v. Hidalgo, 20 Phil 313 (1911); Morente v. Firmaliva, 71 PhIL 49 (1949).
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a statement of his claim of such lien to be entered upon the records ~f the @
~ourt that renders the judgment or issues the execution. Hence, where A assigns
his judgment credit to B on Nov 9, 1932, which B registered on Dec. 8, 1932, and
C, atlorney »f A, mude his lien appear of rc. rd .nly on Sept. 15, 1988, the
Court held that the mortgage credit of B, was prior to B’s lien, and, therefore,
should be paid first. But once recorded, the lien does not lose its preferential
nature simply because it was subsequently assigned to another.®

In order to be entitled to such a lien, an attorney (1) myst cause a state-
ment of his claim to be entered on the records of the court rendering the judg-
ment or issuing the execution, and (2) must cause a written notice thereof
to be served on his client and the adverase party. As regards the firat require-
ment, the attorney may cause the statement of his lien to be registered even
before the rendition of any judgment, because the purpose is merely to estab-
lish his right to the lien. The recording is distinct from the enforcement of the
lien which may take place only after judgment received in favor of his client.
The provision also permits the registration of attorney’s lien although the law-
yer concerned does not finish the case successfully in favor of his cient.?

But the mere recording of a lien for the reasonable value of legal services
rendered does not of itself legally ascertain or determine the amount of the
lien, especially, where the amount is contested. Upon the lawyer claiming such
A lien devolves the duty of alleging and proving that the amount is unpaid,
reasonable, and just, and upon that question the client has a legal right to be
heard. Otherwise, he would be bound by the amount specified in the lien even
though it is not just or it may have been paid.® When a judgment creditor
assigns his right, it is not error for a court to grant the assignees the right
to intervene because in the end, they will have to pay the fees to be allowed the
attorneys for the original plaintiff.®

The question srises as to whether a lawyer who has secured a money judg-
ment for his client can claim a lien on the amount of money after the judgment
debtor has complied with the judgment. The Supreme Court held that he could
not in the instant case under review. Briefly the facts of the case are:

In compliance with the judgment of the lower court, which was affirmed by
the Supreme Court, defendant company issued a check for P88,468.66 in the name
of Ruth Grey, administratrix of the plaintiff’s estate and delivered it to Atty. -
Carlos Hilado, plaintiff’s counsel. Hilado then flled a motion with the trial
court msking that he be paid his contingent fee of 259 or £22,118.39 of the
judgment by virtue of a contract between him and the deceased M. E. Grey.
The defendant company objected, and after trial, the lower court ordered
the defendant company to issue a check one for PG6,340.89 in the name of Ruth
Grey and another for £22,118.89 in the name of Atty. Carlos Hilado. From an
order denying defendant’s motion for reconsideration, defendant company ap-
pealed. In reversing the order, the Court through Justice Montemayor, held
that the lien should have been recorded before and not after the defendant com-
pany had complied with the judgment. To do so, Attorney Hilado, first, should
have proved the contract for contingent fee; and second, the fact that it was

S Menzi & Co. v. Bastida, 63 Phil. 16 (1938).

Y Palanca v. Pecson, 60 O.G. ¢, 1568b (1854). But the abandonment of a case is fatal to an
attorney’s lien. Thus, where an attorney demanded of his client to allow him to turn the case
over to some other lawysr or *“l am cowsidering that the case Is closed,”” the court held uur‘
was abandonment. The court further heid: “When he withdraws be bresks the charm that suoe-
tained his lien. He himself has d-trvyod the relationship necewsary to support the equitable right
t.hnt insured payment of his fees.” Eb«nbcrx v. Brand, 144 Misc. 878, 259 N.Y. Bnpp. 87 (1932).

$ Dalhke v. Vina, 81 PhiL 707 (1928).
? Otto Gmur, Inc. v. Ravilla, 88 Phil. 627 (1831).
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unpaid, reasonable and just. The other party should also be heard. True it
was that Atty. Hilado gave notice to Atty. Jose A. Strachan on March 8, 1954.
But the order of the court was issued on March 16, 1954, which means a period
of eight days only which the court considered to be too short a time to enable
Atty. Strachan to communicate with Ruth Grey, then in the United States. Es-
pecially s this so In view of the fact that what Atty. Hilado was claiming were
contingent fees.l®* The Court cited the case of Ulanday v. Manila Railroad
Co.,21 holding that contingent fees are not prohibited in the Philippines and,
since impliedly sanctioned by law, should be under the supervision of the court
in order that clients may be protected from unjust charges.

Moreover, the Court held that—
~“Upon the payment of jodgment dedt . . . the sald amount may be considered to
the funds of the estate and s0 to be in custodis legis notwithstanding

part of
the prodate court has jurisdiction over the propertiss belonging to the estate though tem-
third parties. Any payment of attorney’s fees by the estate will have to

Vicente V. Mendoza

Taxation—Real estate dealer’s tax; double taxation.

S8ANCHEZ v. COLLECTOR OF INTERAL REVENUE
G.R. No. L-75621, October 18, 1956
61 O.G. 5130 (1955)

The subject of taxation in this case is the business of dealing in real estate
as defined in the National Internal Revenue Code.l! It appears that Veronica
Sanches is the owner of a two-story four-door “accessoria” building at Pasay
City which she constructed in 1947. Veronica lives in one of the apartments
but the rest are leased to other persons. In 1949 she derived an income there-
from of P7,640.00. The evidence also shows that Veronica runs a small store
in Paany City market from which she derives an annual income of about £1,300.
In 1951, the Collector of Internal Revenue made a demand upon the appellant for
_the payment of P£1638.61 as income tax for the year of 1950 and P£687.00 as real

estate dealer’s tax for the years 1946 to 1950 plus P50 compromise. Thesec
amounts were paid under protest. This action is brought to compel the refund
of the amounts collected. The first question that has to be decided by the court
iz whether or not the appellant is a real estate dealer under the provisions of
Republic Act 42 as embodied in Section 184(s) of the Tax Code. The appellant

» A contingent fee fs & fes sti ted to be pald to an attorpey for his services in conduet-
iag a suit or other forensie p ng only in case be wins it; that {a, a fee which is made to
dspend upon the suvoccess or fallure in the effort to enforee a supposed right, whether doubtful
or Dot It may be a percsntage of the amount recovered. 7 C.J.B. 1083

048 Phil 840 (1918).~ Canon 13: “CONTINGENT FEES—A contrsct for a contingent fee,
where sanctioned by law, shounld be ressonsble under all the eircumatances of the case, including
the riak and uocertainty of the compensation., but should always be subject to the supervision
af & court. as to it ressonsbleness.” Ses also MarootM, G. A, Lacar Amp Junscazan Ermics 58

h'mmmwmmmtzu.mmuuormumu-m
Mn.rrpo?:’dtht"nmuzvnt foe m:n{;mcnthmatcrt:pmmgnd
ran of ured perwons, w are usually po finamcial condition agTee pay
s advance or provide for cost In case af no recovery.” Hicxs, ¥F. C., OataNTXA-

:

|
!

or vaoB Baxcx AND BaAr 895 (1932).

» pogord: Palanca v. Pecscun, cupre, at 1587-38. The application for the fixing of attorney’s
Mwhhmdmw&pmumnhm“pmﬁlm whare stiornery’'s ssrvices
ware to readered.

nent provision which Is Section 1984 (s) of the Tax Code sa amended by Rep. Act No.

mu”mm_ﬂm:%mumknlwoamm-bm
t are engaged ia the of lands, bulldings or intarests therein or ia leasing real
amepdment made by Rep. Act No. 538 is broader.
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invoked the earlier case of Argellies v. Meer.2 But the Supreme Court, after
pointing the salient distinction between that case and the case at bar, held that
the Argellies case is not applicable and so the court declared in this case that:

“Considering therefore that the appellant constructed bher four-door ‘accessoria’ pur-
posaly for rent or profit; that she has been continuously Jeasing the same to third persons
since its construction {n 1947; that she mansges her property herself; and that sald lease
bolding appears to be her main source of lvclihood, we conclude that appellant s engaged
in the leasing of real estate and is real ecstate desler as defined by section 194(s) of tbhe
National Internal Revenus Code ss amended by Republic Act No. 42.”

Another argument raised by the appcllant is that there is double taxation
jnasmuch as she is already paying real estate tax on her property as well as
income she derives therefrom. The Court resolved this objection by reiterating
its previous ruling in People v. Mendarcs,® to the effect that “it is a well
settled rule that a license tax may be levied upon a business or occupation al-
though the land or property used therein is subject to property tax,” and that
“the state may collect an od valorem tax on property used in a calling and at the
same time impose a license tax on the pursuit of that calling,” the imposition
of the latter kind of tax in no sense a double tax.¢

Marano M. Tajon

* G.R. No. 1L-3780, April 25, 1962, The distinction s pointed out in this maaner. *“In that
case, Argellies had always resided outside of the Pbmppln- nnd hh&. roperties in Manila were
administered and msnaged a local real estate company. t Argellles could not be
considered as engaged in bus nc- of letting real estate boauc bo did not appear to have [nvested
the rents receivd by him from this country, nor to ve taken part {n the management of his
Jocal boldings. In the case at bar bowever, it was appellant who had the apartment {n questlon
constructed purposely orhanorpromnndsbo manages the property berself. While she runs
a small store in Pasay markset, it is unlikely and the evidence does not show that sbe dmu- all
bher personal time and labor to such store, considering ita size and the fact that she dJderives
lttle income tharefrom. On the other hand, the work of attending to ber lessed property and
ber tanants would not take much of her time and attention especially since she lives in the

remises herself. And the lessing of her apartment appears to be her principal means of live-
for the income she derives therc{rom amounts to more than five times that which she
roakes from her store.” Cf. Imperial v. Conoczof. G.R. No. L-79314, Sept. 830, 1985,

5 G.R. No. L-8975, May 27, 1955. Briefly, facts are the following: The defendants were
convicted for violation of an ordinance of Pch.lnx. Zambales, becamse they falled to pay the oo-
cupation tax for the year 1952 as prescribed by the ordinance. The Court of First Instance
reversed the ruling of conviction of the Justicve of the Peace Court and dismissed the case, on the
theory that there was double taxation, because while the defendants’ flahponds were already subject
to tax, it was unfair to charge them for an occupation tax. On appeal by the flacal, the Supreme
Court ruled that there was no double taxation.

¢ SBec. 24, 33 AM. Jur., Licanses: °In general, the same Droperty cannot be taxed twice by the
same taxing authority. This rule however, does not preclude t.bo position of a lcense tax
upon a business or calling although the property used therein subject to s property
tax. hhwcu-muedmhunttholuhwoolloct-n.dnlort- tas on property used in a
uﬂlumd-tmomumlmpo‘onuunnt‘zonthopunultolthntcalllnx. This s in Do

a double tax: the state doss not tax the calling as property, but simply requires a locense
Lor tbo privilege of engaging in it or for enjoying advantages, incident to {ta exercise. The same
principle applies to the tmpo-luon of a privilege tax upon property which has been subjected
to & property tax . . .



