
RECENT DECISIONS*

Civil Law -Presumption as to property acquired during the
marriage; fraud to annul a contract must be proved by clear and
convincing evidence.

GAMBOA HLADO v. ASSAD AND ASSAD
G.R. No. L-897, August 80, 1955

The facts involved in this appeal were as follows:
On May 3, 1948, a parcel of land registered in the name of Justice S. Hi-

lado was sold to Salim Jacob Assad, a naturalized Filipino citizen. One
month before the liberation of Manila by the American armed forces, Justice
Hilado was forcibly taken by the Japanese and from then on never returned.
In April, 1945, an action for the annulment of the contract of sale was filed by
the widow of the vendor, based on several grounds. From an adverse ruling
of the trial court, plaintiff brought this appeaL

Two questions were submitted to the Supreme Court for decision, namely,
(1) whether the property sold was conjugal partnership property; and (2) whe-
ther the contract of sale could be invalidated by reason of fraud.

Under the Civil Code,1 all property of the marriage is presumed conjugal,
unless it be proved that it pertains exclusively to the husband or to the wife.*
To overcome this presumption, the proofs presented must be clear, satisfactory
and convincing.' Aside from Mrs. Hilado's testimony, no other evidence was
presented to prove that the lot In question was her paraphernal or exclusive
property. On the other hand, documents submitted showed that it was purchawd
during the marriage and the title was even registered in her husband's name.'
The building contract for the construction of the duplex apartments also showed
they were built in 1989 during coverture. The legal presumption, therefore,
properly applies to this case.

The main point involved in the appeal was whether the vendor Justice S.
Hilado was Induced to execute and sign the contract of sale by reason of deceit
or fraud,' practiced on him by Joseph Jacob Asad. The plaintiff claimed that
Joseph Jacob Assad, a Syrian, used his uncle, Salim Jacob A sad, as a dummy
and represented himself to the vendor that it was his uncle, a Filipino natural-
ized citizen, who was buying the property.

To declare a contract null and void bemuse of fraud, it is necessary that
there be allegation and proof of concrete facts constituting deceit or fraud,
that in, "insidious words or machinations on the part of one of the contracting
parties whereof the other was induced to execute the contract which without
them, he would not have agreed to."" The fraud or deceit which annuls the
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contract is that which brings about consent; 8 it is termed ornsag and is not
such as is merely incidental.10 It is also an elementary rule' 12 of contract law
that fraud is never presumed,22 but must be proved by satisfactory, clear and
convincing evidence. In the instant case, the plaintiff's claim of fraud was not
proved. Said the court:

-Were there evidence that Justim Hilado would not have sold it to Joseph Jacob
Asead's uncle, the fraud could have been conceived by Joseph Jacob Assad to
Justice HElado's conient to the gale. But there to no evidence to this effect, plaintiff
himself insanuated that the sale was induced by desire to raise money to met his personal
needs. Justice Hflado could not have been interested In who the buyer would be. The
Identity of the buyer was Immaterial to him. AMi that be was Interested in was to have
a buyer who was a Filipino citizen so that there would be no need for securing praviam
app roval of the sale by the Japanese Military Administration. And he was satnsted with
purchanr. Sallm Jacob Assad, when the latter's naturalization and registration papers
as lPiplno citizen were shown him.-

Expressing disapproval with the assumption by the trial court that Joseph
Jacob Assad was merely circumventing the law as he himself wanted to buy the
property, the Supreme Court, speaking through Justice Labrador stated thus:

"A court of Justice cannot and should not make that sumptom. The legal 'W.
gumption In -hat men act In good faith and Intend the consequences of their acts." A
violation of law Is never presumed. If we are to render mactics thersor we most flu&

ecause of the abaenec. of any fact or rcreumstanee to the contrary sufJcintb sufaihwd
by evidence that Joseph Jacob Assad bought the property for hi uncle. Balles Jacob
Asead."

Civil Law -Third person is bound by his promise to the vendor
to pay the balance of the purchase price.

RFC v. COURT OF APPEALS AND REALTY INVESTMENTS INC.
G.R. No. L-7185, August 81, 1955

The instant case lays down the rule that where the vendor of real pro-
perty parts with title thereto upon a third person's assurance that he would
himself pay to the vendor the balance of the purchase price still due from the
vendee, such third person is bound to make good his promise to pay upon the
fulfillment of the condition 2 agreed upon.

On June 17, 1948, one Dominguez entered into a contract of sale of a reg-
intred lot belonging to the Realty Investments Inc.,2 making an initial payment
of 39.98 with the balance payable in 119 monthly installments. Subsequently,
said lot and the improvements made thereon were mortgaged to the Rehabilta-

Hl v. Veloso. 21 Phil 110 (115).
'Doio caussto Is that fraud without which the contract would not have b executed or

that which affects the essence of the ame or the substance of the thing whch Is the obJest ed
the contrart.- 4 axcnsz RoxAm 197. cited In inl PADILLA. Crm L~w 481 (1548 od-).

" -Doto iueidonts Is that fraud whoch does not have the effect of dole oas"inee but consists
of the deacit used by one party upon the other which ts Inconsistent with principle of rood
faJtb Son op Vit. repre not" 9.

The test whether dol0 In coswaswI or (acide"ta is: Detarmine whether misrepresentatlon was
the P ri c44Vca coasiderstics, the main todduces.et that led the other party to enter Into the con-
tract. 1 It were not no. than the fraud was doLo invide and the contract was not vltiated.
Woodhouse v. BaIl. G.R. No. L-4811. July 31. 29&3

0 'Tbe rule I- founded on public polcy to guard against the speculative tendencies of this
human mind and Its readiness to accept as facts theories that appeal to the imasination."

" Le Cia Gral. de Tabom v. Obed. 13 Phil. 391 (1919). Arroo v. Grenada. 11 Phil 45
(1510). De Rods v. Lelk 45 Phl 104 (1026): Msusi & Co. v. Destida. " Phil 1 (15"). De
Sanits v. Bank of the P.L. 6 PhIL S8 (1438).

2* Role 113. Sec. 69 (a). Rule of Court.
3 AMt 21151 of the Civil Cods provides: -In conditional obligations,. the aequlsito of rigkrtX4

as wall as Lb. extJnsulshmant or Soss of thoe already acquired &hall depend pon the ha pening
of the event which constitutes the coudltiou.-
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tLion Pinane Corporation as security for a loan of P10,000. The RFC requwsd
the vendor to execute the necemary documents for the transfer of title to the
vendee, with the assurance that as soon as title would have been issued and reg-
istered in the name of the vendee, Domngues, with the mortgage entered there-
in as a first lien in favor of the RFC, the latter would pay the blance of the
purchase price The vendor readily assented to this requests

However, after the land's title had bear registered in the name of the yen-
dee, the RPC released only P500. The balance was never released because the
vendee defaulted in the payment of the amortization due on the amount re-
eive. Thereafter, the mortgage was foreclosed and the RFC obtained title to
the property.

When the vendor demanded from the RFC the payment of the balance of the
purche price, the latter refused to pay and contended that Its obligation had
been modified if not extInguIshed by the vendor's letter of September 20, 1948.4
Hence, this acton was Instituted to recover the unpaid balance.

The Supreme Court, In declaring RFC's claim to be untenable, held that the
period of grace was granted by the vendor in the belief that the Information
furnlied by the vendee was true. The RFC never informed the vendor that
said information was not correct. It would be unreasonable to construe vendor*
letter as wllagness on Its part to have the payment made only if and when there
was to be a second release of the proceeds of the loan. If the RFC was not to
make any further release of funds on the loan, or if such release was to be the
subject of future developments, it was clearly its duty to answer the vendor's
letter and to appraise him of the terms and conditions of the loan. The records
of the case, however, showed that the RFC failed to do so. It was also the RFC
that induced the vendor to issu the title to the land to Dominguez, upon its as-
sumption of the vendee's obligation, and therefore, It could not, without any
fault of the vendor, keep said property without paying anything.

While the amount sought to be recovered by the vendor was originally
owing from omIngusz, being the balance of the purchase price of the lot he
agreed to buy, the obligation of paying it had been assumed by the RFC with
no other condition than that title to the lot be first conveyed to the vendee and
RFC's mortgage entered therein as a first lien and that condition had already
been satisfed. Consequently, the RFC cannot, now, escape from the legal ob-
ligation which It has voluntarily assumed

Civil Law -. Aegation in the compaint that instmet to be
reformed doea not exprea the real agreement or intention of the
pa rtie i& sential in an action for ref ormnatom

GAMCIA v. BTSAYA, ET AlL.
&LR. No. L40.0 September 28, 1IM

When, there having been a meeting of the minds of the parties to a eontrac,
their true Intention is not expressed in the instrument purporting to embody the
agrsembnt, by reason of mistake fraud Inequitable conduct or accident, one of

5 7%% e~ttabe a noyatbm of the obhllga. Art. 12M at the Civl oode prov~imt -9ova-
tsa which - ' I In suhetoulas. a new debtor in the plece of Use owgtaim .. mae be mae

even wftb te Um ago t&e ww M of the latte. but not without te se t of the
m . 34srumem the now asbos st~ him the right ueme In Articls M &36 uI=.-
The bwAv of tM NMiRW I -- Inds. to the RIOC save the Mttw uaW the -scod

Rlase cc the ossee Um the hem, which aaeordias to DauLaves weuM be as or &anu Oct.
M5 1542. witbhi =hic to ~a the usaidW beaxweo of the - -k saea.
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the parties may ask for the reformation 2 of the instrument to the end that such
true intention may be expressed.' The rationale of the doctrine is that it would
be unjust and inequitable to allow the enforcement of a written instrument
which does not reflect or disclose the real meeting of the minds of the parties.

Under the chapter' providing for reformation of instruments, this relief
can now be obtained directly as a cause of action and not merely as a matter
of defense.' But the complaint, in an affirmative action by the plaintiff, must
state that the instrument to be reformed does not express the real agreement
or intention of the parties and this allegation is essential since the object sought
in an action for reformation is to make an instrument conform to the real agree-
ment or intention of the partie3. This ws the ruling laid down by our Supreme
Court in the instant case.

This was an action for the correction of an alleged mistake s in a deed of
sale covering a parcel of land. Plaintiff alleged in his complaint that in 198,
defendant executed in his farm a deed of sale covering a piece of land; that
said "land was erroneously designated by the parties in the deed of sale as an
unregistered land when in truth and in fact said land is a portion of a big mass
of land registered in the office of the Register of Deeds of Oriental Mlndoro;"
and that despite persistent demands to have the error corrected, defendants
have refused to do so.

Commenting on the sufficiency of the allegation in the complaint, the ap-
pellate court said:

"We soft boweys. tbat appfa'a oamplant statsm so C t astsa. t M Was

to all. that the tntz nut to be reformed dom t epxro the rel areat or i-
teuou of the parties. Bu h aeastin Is mential sines the ohNest omgh ia an ation
for refointon Is to make an Lstrumt conform to tbe rim arreesent or Iantls cd
the parties' B the cp aInt d n eve aflse what the real agr sr t or labob-
tion was. Now then Is the court to kmow that thw correetion sous t wM maks the tnw-
meat cnorm to wt was agreed or intended b the vartlt? It Is not the ft~m of
the ro of reformation to mzake a now salmet. but to stabah and perpetuate the
truse xias .me.-0

By way of explaining the position of the court, the Supreme Court, spek-
ing through Justice A. Reyes stated in this wie:

-WMesover curs do not reform Iastraent Wanrst for U sake of rrbruing ts.

but oub to enable s rt to ant richts u r then as reormd~. the nstruet
in the present case is reformd by making It state that the land b a OOMd I al-

ready cVMd by a To rwas Crtinto st Title wt M t wM aPPOAt As dMI be
able to asert uan the reformed Ltm t when aosordiag is hit said title iIs the
name of kwruts& isp4ov" .bvioms a peon other than te y ? Would not at
saoe to him be Iaeffatt constdering that be would be In the postion on who ILew

Vnar pu ed propty mot belongisg to the osa."

I *1aaomato he that ,omb. in eQzitr by a ewns O hf s Wla -2t m trsat tos mo
or construed so as to exprms or conform to the real Intention ot te perties when com e o
mnistake ha. been commldted. 93 C.J. 30M.

2 Art. 1339. I. Civil Code

Chapter Ttle IL flah IV. C f Code..
a 7%e =ofe Evidence allow the Introditone af oral ervidends to Metceft a 1 1tad"W"

smut. See Rule 123. Se. 2 (a).
Te Farol Xvidanee rune Is usually a matter ot defens, an the peart of the astieaam Na

theme articles on Reformatson allow the avipneation ot t-e sazae MISe bw afftrmatie actum by the
plalnutL I PAna.a. Cnmi LAw 541 (IMS ed.)

s-To jumtifr the reformatlon at a wrttggn Ingtruwt 10u h ffround o m*k6teoe
cMZrence of three thlns are nemr First. that the mistake
the mistake shoulld be tovr by clear and covtu 6ne. 'o andtr~hd. that the mistake s~oud
be common to both parJ s to the instrument. Bank or P. L v. aidxt C ,ur7 Co. at P. I.
SI PhIL ST (19VP.

'Art. lug. CIvil Code.
On2 R..C.L.. par. 4. p. IlL
gi3 g.CL. par. 2.. 32L
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Civl Law -Coidtion. in bad fai and at the instance of an
oumr.

SIARI VALLEY ESTATE INC. v. LUCASAN
G.R. No. L-7046, August 81, 1955

Comm ixton or confusion has been defined as the mixture of things, solid
or liquid, pertaining to different owners.2 The Civil Code distinguishes whether
commixtion or confusion occurs by the 'ilU of the owner or owners or by chance
and, also, whether It is done in good or bad faith.' In the instant case, the
Supreme Court found occasion to apply these legal rules.

The relevant facts of the case were as follows:
Plaintiff-corporation started raising livestock In Its 950 hectares ranch in

1921. During the Japanese occupation, a portion of the fence enclosing plain-
tifs ranch was destroyed with the result that some cattle strayed Into the ad-
Joining unfenced ranch of the defendant. Taking advantage of this situation.
several men In the employ of Lucasan rounded up and drove several heads of
cattle from Sfari pasture towards his grazing lands.

In 1948, plaintiff filed this action asking for the return of Its animals with
their offspring or for the payment of those disposed of by defendant plus dam-
ages The trial court rendered Judgment for the plaintiff and so the defendant
brought this appeal. The issues which the appellate court had to resolve were:
(1) whether plaintiff's cattle were commingled with those of the defendant's;
and (2) whether commixture was made n bad faith.

The Supreme Court, speaking through Justice Bengzon, answered both ques-
t1ns in the affirmiative.

Evidence disclosed that defendant started raising his own cattle only In
1989 with 58 heads of cattle. A 80% Increase per year should give him around
417 heads of cattle n 1961. Yet he had 400 after disposing of 280 heads accord-
ing to his own evidence, or less than 800 according to his answer. As of 1951,
therefore, defendant had an excess of 200 or 800 heads of cattle.* Another
signifiant point brought out during the trial and which convinced the court
that there was commixtion was the fact that the great majority of the cattle
kept in defendant's ranch wer m.ticoa.'

That Lucasan acted in bad faith n commingling the cattle were disclosed
by the following circumstances: Defendant's sons and employees wilfully drove
plaintiff's cattle Into his pasture and maliciously retained and refused to re-
turn them despite the latter's repeated demands. He did not allow plaintiff's
men to got into his pasture to Identify its flock and even threatened them when
they persistently tried to retrieve their aninas. He w responsible in rebrand-
ing several Siari Valley cattle with his own brand and that he sold several heads
of cattle without registering the sales. And lastly, he disposed of some of the
cattle entrusted to him custody as trustee without lawful authority. Concluding,
the court said:

It 2 &Ca R*inAa 101 011. in I ]PAunzL. Gnu. LAw LIV (1993 a&.).
Be@ Arta. 4T7 ad 473. Civil Code. Aimo Stow v. Demabe. 54 FbI] 19 (13t3): Xotellbso

v. AeWMMID.Mu.1a 3 f Co. In*_ a.a No. L44 19. July 28. 1"4.
@-''On Ow, ar o A ] the report of Mlarl for September. 1341 to I345 showed t-2 the e.

b aed or eboaW have IT8 beos of cali.3@. 24 of whh w elaugtered or died lemvins a
of M. 18 &L It sold an1 mad. tbereom. It ahoaM bavein bd. Actul y it cod eoat

mdcl 20f bedi. TherfwI.t "M bonds of MUIie.
Dedan t o'.k not have ben owi4e. as al his orlanAl fkk we atreb 'ma t.

0 Tro the owne belonse aatmZ fr. Azt. 441 of the Cvil Cde Unhed tac v.
CabaD'o. SS PI 35 (1,13)

Natural frut a" the tanewter produebs of the voil. ad the youn and oterp
of .nmmhL AL 448 at the Civil Cod

* Art 4M5 par. 2. Civil dW
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"Of touset. It is quite possible that sm of the mestoio are the result of the Inter-
mingling which begu in i1943 and continued up to 196L Although generally, the off-
sprinz or increase of domestic animals belongs to the owner by &ccretion.5 yet it Is Im-
possible to trace such ownership of these mestizos under the circumstances.

As . . . Lucasan has bee actuated by bad faith in retaning in his ranch to multiply
and Increm for hia awn benefit., the cattle belonging to the Slal Estate and under
the Civil Code 91 the comngling of two things be made in bad faith, the one responsible
for it wil lose his shar. . .

Civil Law -Prscription of actions.
JAEN v. AGREGADO

G.R. No. L-7921, September 28, 1955

MINA, ET AIL v. COURT OF APPEALS AND RIVERO
G.R. No. L-7584, September 27, 1955

By extinctive prescription, the owner loses his property rights, and the
causes of action I to enforce said rights are barred.' Inasmuch as extinctive
prescription is primarily a special defense, It must be especially pleaded and
proved.3 The Civil Code provides for the periods within which different actions
must be brought.'

Briefly, the facts of Jaun v. Agregado were as follows: Juan Goronado
was the owner of a parcel of land situated in the province of Cebu. In 1920,
the provincial government used a portion thereof for the construction of a road
after reaching an agreement b with him. After Goronado's death in 1934, his
estate underwent a judicial settlement and in 1941, the property in question was
inherited by Telesfora Jacn. On June 9, 1958, she demanded payment of the
entire lot but the respondent, Auditor-General, ruled that her claim had already
prescribed since the road was constructed way back in 1920 while the claim for
payment of the land was filed only in 1953, or after a period of 33 years.
Petitioner appealed this ruling and cited in support of her contention that "no
title to registered land in derogation to that of the registered owner shall be
acquired b] prescription or adverse possession." •

The Supreme Court, in upholding the Auditor-General's decision, said:

We are not hr conerDned with acQuiaitive prescription " which is contemplated in
the above quoted proviSion of the law but with the elaim for a sum of money which. In
the opinion of the rmpondent, is already barred by the statute of limitations. The validity
of the trzsfer t. not disputod and what petitionsr merely seeks is the payment of ts
value which she claims has not been paid inoes 10. It this is the natue of the claim,
It s clear that the same ba already prescribed.-

For the purpose of interrupting the period of limitation, the Civil Codes
has provided three ways, namely, the exercise of the right before the courts,
written extrajudicial demand by the creditors, and the act of the acknowledg-

'Art. 1139 of the Civil Code provides, -Actions prescribe by the me" lapse of i fed
by law.'

Art- 1108. par. 2. Clvil Code
plas v. Abren. IS Phil. 415 (1913); Corporelon do PP. Agustirmos Raecoltos v. Crscos-

toco. 32 Phil. 415 (1916): Karsgdasg v. Barda 93 PhIL 529 (1916); Calzma v. Calms. " Phil.
102 (1931): PNB v. Eeudero. 72 Phil 150 (1941)

'Chapter a. 1itie V. Book I. more specitcally Arts. 1140 to 1141 and 1144 to 1147.
However. -Tbe llmitat-ons ot actions mentioned in artIles 1140 to 1142 and 1144 to 1147 are

without prejudle to those specifted In other pans of this Code. in the Code of Commee. and
In speciawl law's. Art. 1148. Civil Code

8-11, was agreed that payment would be detfsred untl after actual width of the road had
ben determlned

'Act No. 496. Soc 44 (The Land Raefistrmtlon Law. Feb. 1. 1903).
'By acquiliUve presripUon -one acquirem ownerhip and other real rights through the las

of tima in th4 manner and under the condition.e lad down by law." Art. 1106. Civi Cd.
OAt. 146,6 Civil Code
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ment of the debt by the debtor. The cae of Veloso at al. v. Fontaosa et aLe
is also authority for the rule that the period of prescription of action against
a deceased debtor may be interrupted by act of one of his several heirs and,
furthermore, such Interruption operates against all heirs alike. These principles
were reiterated and reaffirmed in the instant case of tina *t al v. Court of
Appeali and Riveo.

On December 11, 1919, Ruflna Clarin executed a real estate mortgage in
consideration of a loan of P1000 from Salvador Rivero. The mortgage was pay-
able within one year with 12% interest per annum until complete payment. In
1929, the mortgage debtor died, survived by the petitioner and two other heirs.
The petitioner, in behalf of the other heirs of Ruflna Clarin and herself acknowl-
edge the debt. Furthermore, she sent a relative, Justo Bautista, to the creditor
to pay the interests already accrued. For failure to make subsequent pay-
ments, the creditor instituted this action. The trial court, in a decision subse-
quently affirmed by the Court of Appeals, found that the amount, including In-
terests, was P5,159. Hence, this petition for review.

The Supreme Court, in rejecting the petitioner's claim that the action had
already prescribed, ruled that the period in this case was interrupted not only
when the debtor in her lifetime paid interesta but also when her heirs acknowl-
edged the debt and paid interests, and this interruption furthermore prejudiced
all heirs.1 0

Cornelio T. Peralta

Civil Law -Payment of obligations contracted during Japanese
occupation and payable after the oar.

NICOLAS, ET AL. v. MATIAS, ET AL.
G.. No. L-8093, October 29, 1955

In our jurisdiction, the following rules are quite settled: Obligations con-
tracted before the war, becoming due during the Japanese occupation, could be
validly paid with Japanese war notes, the same being considered legal tender
during the time.1 Those contracted during the war, due and payable before
liberation or could have been paid during that time, may be enforced in courts
after liberation on the basis of the Ballantyne schaedule.2 Obligations contracted
during the occupation, payable after the war, should be paid peso for peso.3

The instant case is covered by the third situation. Defendants and her son
mortgaged to the plaintiff spouses four parcels of land to guarantee an in-
debtedneme of 130,000 lent by the latter to the former in Japanese military notes
and payable one year after the expiration of five years from June 29, 1944.
On July 15, M944, the mortgagors offered to pay the debt, but payment was re-
fused, and an attempted conuignation of the same was refused by the court on
the ground that the mortgagrs, without the consent of the mortgagees, cannot

a Is P"M 73 (NO).
"-Wbgu the ruannng of the tatuts m tterruvt d with rwpet to the oblzgatsom of an

ha of the deciod dbtor. the Int4Trhpton -benmefta or preudl owl beirm ifre. ieh ma
each ad a&U of than reproment tbeiranestar and Jointly succved bhm In hb rightsnd ohbea-

Ilaw FU v. (Thna Bankins Corp.. 4 O.G. Supp. to No. S. M (1941); Pifto V. Ya2mk.
9 !JR v. B.e Carta. 4, 0.a. &42 (IWO): Sanmon v. Aedalk OR. No. L-802. Feb. M-.

IS"4: Do Is Cvus v. Dal Renarto. G.K. No. I-446D. July 24. 2942; bs..'via Y. Gargi&. G.3. N(o
X.4344. Jan. 25. 1 4

*Ran*o v. CGbe. 46 0.0. Ner. Bawl%. it" (1960): Gomm v. Tabla 47 0.0. (41 (")
Amale v. Barnoto. CL No. L453. Jul 81. 1I; &rgLa v. D ke 8&atm. GE. No.
Av. 2L 1 .
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accelerate the date of maturity of the obligation. On August 22, 1951, the mort-
gagees instituted the present action for foreclosure. The only issue before the
Court was whether payment should be made in Philippine currency, peso for peso,
or in accordance with the Ballantyne schedule. In holding in favor of the plain-
tiffs-mortgagees, the Court said:

"It is thus settled that the contracting vartim ar. free to stipulate on the currency
In which their respective obligations &hall be ettled. and that whenever. pursuant to the
terms of an agreement, an obligation assumed during the Japanese occupation is not
pa3'able. until after liberation of the PliJppines. the partie to the agreament are deemed
to have Intended that thes amount stated In the contract be paid In such currency as may
be legal tendor at the time when the obligation beeomm dos.

Civil Law -lortgage and antichreais.

VERZOSA v. RUCAG, ET AL.
G.R. No. L-8081, October 29, 1955

Mortgage is "a contract by which the debtor secures for the creditor the
fulfillment of a principal obligation especially subjecting to such security real
property in case of the non-fulfilUment of said obligation at the time stipulated." 1
As a general rule, in a contract of mortgage, the mortgagor retains possession
of the property mortgaged, and pays the mortgagee a certain per cent of the
amount borrowed as interest by way of compensation for his sacrifice in depriv-
ing himself of the use of said money and the enjoyment of the fruits of the
property; but, it not being an essential requisite of the contract of mortgage
that the property remain in the possession of the mortgagor,' the latter may
deliver the property to the mortgagee and the interest to be paid on the loan may
be in the. form of fruits of the property, without the contract's losing thereby
its character of a mortgage contract.' Of tentines, however, disputes have
arisen as to whether a contract is one of antichremsb or mortgage whenever
the property is delivered by the borrower to the lender with the fruits of the
property to be appropriated by the latter. The case of Legaapi v. CoLstias
however, laid down the rule that when a contract of loan with security da
not stipulate the payment of interest but provides for the delivery to the creditor
by the debtor of the real property in order that the creditor may administer the
same and avail hirmself of Its fruits, without stating that said fruits are to
applied to the payment of interest, If any, and afterwards, to that of the princi-
pal of the credit, the contract shall be considered to be one of mortgage and not
of antichresis.C

The contract involved in the present case was one wherein the defendants,
to becure an indebtedness of P1,620, conveyed a parcel of land to the predecessors
in interest of the plaintiff, with the condition, among others, that the indebted-
ness shall be paid in full before the property shall be returned and that the
borrowers are not to pay interest. According to the local custom, the owner

112 ML xUA. Coooc Crz. 447.
SSe Art. 2088 of the Civil Cods.

9 !Lgapi v. Caeitial. 68 Phil. 372 (193).
4 ft the contrct of antehrwest the creditor acqulrm the right to receive fruits of an ti-

movable of his debtor, with the obligation to apply them to th-e payment of Intervat. L awi a.
and thereafter to the principal of his credit. (Art. 2132. Civil Code.)

s See note 3 &spT.
sA.to the nature of an antlchretlc contract. ee Arts. 213:2. t soq.. Civil Cole: Ba.i* to v.

Rarratto: 87 Phil. 24 (1917): ]9acapinlac v.Gutlerrms R ti4e. 43 Phl. 770 (122); Dietor v.
Dorado. 4" PhIl. 162 (1924): Dia v. De MenJszons. 48 PhIL "6 (1926).

t The use of the term "morlgag or -antiU ls.- bowevwr. ie not always determinative
of the reel nature of a contract. Tbey may actually Intend otherwise. Villanueva v. Iponde. so
eL (C-A.) 44 0.G. 4377 (1948); De Is Vea v. BaDnke 54 Ph. M83 (1916).
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or pobessor of the land shall administer the same and shall be entitled to %
of the produce of the property. Alfter the lapse of 24 years, the defendants
took possession of the property without the consent of the plaintiff and without
paying the amount of the Indebtedness. Plaintiff instituted the instant action
to recover possession of the property. Defendants resisted the action by claim-
ing that the contract was one of antichresis and that the original indebtedness
has been sufficiently paid from the products of the land. In holding that the
contract was a mortgage and not antichresis, the Court said:

-A eLr*l stody of the costrst Ithibit A doe the eziaeom of threviaiame
wvch are ladleativw of the cmtrat a m of sa.etaage &ad not of aatchb. In the
Irst p imm. ft Is agreed tkat thm ftU a at of MASS. meet be retur to the Idn I be-
tom the bov. * a could damaad the retum of the proupety. "2& is contra"y to &a
antichretl contract whes the products of the Iad &hould be applied to the laIteet and
them to the prnpal. In the eed plas. the contracting uarts ond the term mort-

a , (ipotem) In variam Part@ of the oatre*Lv In the third Plaiu, the Partm agreed
tbat the baodrm am not to pmy xmtah on the property In conaideration of the fast thet
the berrvwer do not pay Interest on the lad wbsk the otalned as & ,,.,-

Civil Law -Possessor in good faith iot required to pay rent o4.
31IRANDA v. FADULLON, ET Al.

G.I. No. L-8220, October 29, 1965

Possession may be in good or in bad faith. A possessor in good faith Is
one who Is not aware that there exists in his title or mode of acquisition any,
flaw which invalidates it.' Good faith consists in the possessor's belief that the
person from whom he received a thing was the owner of the same and could con-
vey his titi..' On the other hand. a poseor In bad faith is on who is not
ignorant of the fact that there exists a defect in his title, or his mode of acquir-
ing pooossno." Good faith is presumed, and bad faith must be proved by him
who alleges it.' In the last analysis, however, good faith, or the want of it,
is a question of intention, and in ascertaining such intention, the courts are
necessarily guided by the evidence as to the conduct and outward acts by which
alone the inward motive may, with safety, be determined.& Thus, one who has
knowledge of facts which should have put him upon such inquiry and investiga-
tion as might be necessary to acquaint him with defects in the title of his vendor
cannot claim to have acquired title in good faith..'

The present case involves an application of the foregoing principles. Briefly,
the pertinent facts are: In 1989, Luclo Tio, husband of the plaintiff, owner
of a parcel of land covered by a transfer certificate of title, executed a power
of attorney in favor of Esteban Fadullon, which was registered in the land
records of Cebu City and annotated on the back of the title. On the same date,
a mortgage over said parcel of land was executed in favor of the Cebu Mutual
and Building Loan Association and likewise annotated on the back of said title.
In 1946, Fadullon, on the strength of such power of attorney, sold the property
to the defendant spouses with right to repurchase within 30 days. Upon failure
of Fadullon to repurchase, the defendants, about 10 days later, filed ar petition
for consolidation of their ownership over the said parcel of land and registered
the same in the Registry of Property. Learning of this, Tio brought action to

IAr. 92. C" Cod&
A A-rfioh v. Gmm de Ia Seram. 14 PWIL 421 (IW1).

'Art. an. pecmd par.. Ctvfl Code. Lmnm v. Cru&. 7 PUIL 1 (1007).
4 Art. 87

LXang Yes v. Strong. 37 PbIL 44 (1918).
* Lexun Tee sw. atmuc : Dir of Land v. Martin. et &L. 4? O.0. 10 (1M4); Repub-

nv. HaspItal San Jean do Dine. st aL. 47 O.L 1S (1941).

980
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annul the same. The trial court rendered judgment for him and upon appeal
by the defendants to the Court of Appeals, the decision was affirmed and the
defendants were further required to pay Tio reasonable rentals on the property
from the filing of the action until the return of the property. This decision
became final and the corresponding writ of execution was issued directing the
uheriff to put plaintiff in possession. It appears, however, that improvements
had been made by the defendants on the property, so they filed a motion asking
the court that since they were possessors in good faith, the plaintiff should re-
iinburse them or permit them to buy the land.T Plaintiff, on the other hand,
contended that defendants were possessors in bad faith, and as such they were
not entitled to reimbursement for the improvementas. After a careful examina-
tion of the records of the case, the Supreme Court found the following circum-
stances an indicative of the fact that defendants were "not possessors in good
faith":

(1) The findin of the trial court that the power of attorney appearing on the bak
of the title was 5 or 6 yars previous, the comparativtly limited period of one month
granted to wndor Faduflon to redeem the property. and the steps taken by defendants

to consolidate ownershlp within a short period of 10 days after default by Fadumon.
(2) The finding of the Court of Appeals that the encumbrance conasiting of the dead

of mortgage annotated on the Torrens Title should have been sufficient to put the defte-

dants upon an Inquiry as to the authority of Fudallon to s*l Property 6 Years later: and

that the defendants did not require Fadullon to produce his power of attorney which tby
abould ha,. done to determine the oop" and autboritr of Fadulian under the power of
attorney.

Continuing, the Court said:

'Xoreover, the vy fact that the Court of Appeals sentenced the defendants to pay

rentals is an Indication. even proof that defendants were considered poseeaeors and buLd-
em In bead faith, or at least that they wer not pomoesoors and builder* In good faith. A
builder in good faith may not be required to PAY rentals. He haa a right to retain the

land on whichb he has build In good faith until be Is relmbursed the expenses incurred

by him.' Possibly. be might be required to pay rental only when the owner of the land
cbooess not to appropriate the improvement and requirs the builder In good faith to pay

for the land. but the builder.is unwillinar or unable to buy the land, and then they decide

to leave things as they are and asaume the r*lation of Wmeor and Wages. and should they

disagree as to the amount of the r*ntal, they can g0 to court tic ftx that amoBn e

Civil Law -Validity of payment to Enemy Property Custodian
du-ing Japanese occupation.

TESTATE ESTATE OF ISABEL DE ROHDE, ET AL.
V.

INTESTATE ESTATE OF MANUEL URQUICO, ET AL.
G.R. No. L-6838, October 10, 1955

Payment shall be made to the person in whose favor the obligation has
been constituted, or his successor in interest, or any person authorized to re-
ceive it.' The phrase "person authorized to receive it" includes not only a person
authorized by the creditor, but also a person authorized by law do so. 2  In

T See Art. 448 of the Civil Code.
sSon Art. 449 of the Civil Code. AJo De Guzinan v. RivTra 4 Phi]. 920 (1906); Yorsa v.

Madrid. (C.A.) 4 0.G. 217T (1949).
9 See Art. 56 cf the Civil Code.
30 See note 7 ewprIL.
I Art. 1140, Civil Code.
Haw Pja v. China Deakin Corp.. 46 0.G. Supp. No. 9. n9 (1949).
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several eases,2 for instance, the Bank of Taiwan has been held to be among those
"authorized to receive payment" during the Japanese occupation. In the in-
stant came, the question raised was whether the voluntary payment of a mort-
gage debt to the Enemy Property Custodian was valid. Before the war, Manuel
Urquico became indebted to William J. Rohde, an American, in the amount of
M'77,500.00, and as a security, the former executed a mortgage In favor of the
latter over two parcels of land covered by T.C.T.'s Nos. 116 and 1275. Grad-
ually, through partial payments, the indebtedness was reduced in 1938 to
P71,743.00 payable In 4 year. Consequently, the property covered by TCT No.
1275 was released and only that covered by TCT No. 126 remained outstanding.
On May 1, 1944, Urquico sold the mortgaged property covered by TCT No. 126
to Lucila Cruz, Jose Pores, Margarita Prodon and Graciano de Llarnado mar-
ried to Crispin Llamado, with the stipulation that the vendee assume the mort-
gage Indebtedness in favor of Rohde. During the war, upon refusal of Rohdes
to accept payment, the vendees paid the total amount of indebtedness then out-
standing to the Enemy Property Custodian, an entity of the Imperial Japanese
Forces, and a certificate of payment was Issued therefore. After the war, the
validity of the payment made during the Japanese occupation was questioned.

The trial court held in favor of the plaintiffs on the theory that even fol-
lowing the doctrine laid down in the case of Haw Pin v. China Banking Corpora-
tion,# the validity of defendant's payment during the Japanee occupation can-
not be upheld, because while in the Haw Pia came there was a sequestration of
the properties and assets of the enemy alien creditors and the debtors ordered
by the Japanese army to pay, in the present case, there is no sequestration of
Rohde's property and the payment was made voluntarily. The Supreme Court,
citing the case of Hodges v. Gay, et aL,& held that "inasmuch as the Enemy
Property Custodian was an entity authorized by law to receive payment of an
indebtedness due to enemy aliens, under Article 1162 of the Civil Code,4 the
payment was valid and bound the creditor," and the voluntary nature of the
payment was "immaterial since the decisive consideration was that the Japanese
military authorized to receive payment" in behalf of enemy aliens

Augusto E. Vilarin

Civil Procedure m-Declaratory relief not proper in citizenship
determination; GFI jurisdictio.

AZAJAR v. ARDALES
G.R. No. L-7913, October 81, 1955

In Philippine jurisdiction mny a person avail himself of the remedy of
declaratory relief to have his citizenship determined?' Our Supreme Court,
in view of section 1, Rule 66 of the RuleB of Court in the Philippines 2 together

'Haw Pia v. China Banking Corp.. i&: L& Orden v. Phil. Trust. 47 OL 2XU (191): W
v. Berk.nkottei. 0.2. No. L--476. April 10. 1953

4 In this .am it was held that the Japanee XMlltar7 Prre. having the power to autz to
and Impoun the amets or funds of .ny alIekn in the Pbfll p4ns. and for that Z= t
ould vandly, appoint the Bank of Taiwan as liquidator to toleet the debt due the and

pay the C.dtorg. It folow evideatky that the payments by the dehtors to the Bank of Taiwan
of their debts to the China Banking Corporation have extin-ulabed their oblUgation to the latter.-

648 .. 1" tIg").
0 Nor ArL. 1240. Cltil Code.
SThb Uniform Declarstory Judreta Act autb*s broadly the declaration of rights, rtatow.

and otbr lewal relations. 16 An. Jtm. 275 .2
'"Any pmeon Intermsted under a deed. will. nontract or other written l ntrum~mt. or whos

rtwhta are affected by a statute or ordinance. maw brfn an action to detemine san question of
costructian or validity arialog under the Instrument or statute and for A declaratiD of hi
or dutais tbbfeim BSea. 1 Rule S&
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with the doctrine of exhaustion of administrative remedies, and of its previous

rulings,' answered in the negative in the instant case. The appellant AzaJar
applied for the purchase of a parcel of land of the public domain. Ardales
opposed the sale application on the ground of citizenship disqualification. The
stipulation of facts shows that the appllicant Azajar was born on August 25,
1922 in Anoy, China. Her father was born on June 25, 1896 in Manila and the
appellant alleged that her father elected Philippine citizenship under the law
then existing in the Philippine IslandL5  The applicant's mother, a Chinese,
was born in Amoy, China, in 1897, and residing presently in Naga, Camarines
Sur. The stipulation of facts further shows that the applicant registeted a
voter in Manila in 1949 and in Quezon City in 1951. The lower court dismissed
the complaint of the applicant seeking declaratory relief to have herself declared
a Filipino citizen. On appeal, the Supreme Court ruled:

-rh applicant Is not Interested under a deed. will. contract or other writtten Instru-
msents; nor are her rights affected by a statute or ordinance, and so har grievance against
the oppolsitor haa not brought her within the scope of sec. 1. Rule 64.

-n sale appUcations fid with the Bureau of Lands. until after all the administra-
tive razmedies shall have been exhausted no court may compel the Director of Lands or the
Secretary of AxrIcultur, and Natural Resources to decide one way or another any ale
application as that power is vested exclusively In the.

"Ciftsensk p. terefore. crno$ be deterimnied in m actios for dodlrotavv relief or

JusdgsawL It Is not the proper remedy or proceeding. The applicant may resort to
courts to compel the officials concerned to allow ber to exAcise ber rights of citizenship.
Buch was not the action brought berein."

It is well settled that a proceeding for a declaratory Judgment or relief must
be based upon an actual controversy,4 and cannot be invoked solely to determine
a moot, abetract or theoretical question, or to decide claims which are uncertain
or hypothetical.' The Court said in the case of Delume*n et al., v. Repibli,-

-1t Is not accurate to say. as appellee do, that an actual controersy &r after Ue
flng by the Solicitor General of an opposltion to the Petton. for t* reson tha the
cease of action mat be mae. out by tas £Ue atious of th4 oomptait or petitiou. witl-
out the aid of the answor . . .-
and - . . whem nobody had ever contested the ellegations of the V9tition before It wme
ftled with the court.- (syflAb=).9

In connection with the question of Jurisdiction of the trial court to decide
the case on the merit, the Court held that the question is not one of jurisdiction
of the CFI but one of the availability of remedy sought on the basis of the aver-
ments in the complainL The CFI has jurisdiction to hear and determine all

2 Tkio doetrine obvioualy means that the administrative agracy or authority is entitled to
bear ftz and sa the last word In a giver, e-a. subject to administlautve oognlxauce--' RIrma
J. F.. LAw or Pu1nstc AoDxrw&s.raZATvo 911 (i195).

'Pahlo. et aL v. Repubi~c. G.R. No. L4868. Apral So. 195: Delnum et aL v. Repub a 4
O.G. 78 (194): Obise v. Republic. 49 O.0. 928 (19&8).

'8. I o. the Phil. Autonomy Act of 1916 provid: "Al In--hatants of the Philippine
Ilands who were Spanish subjects on the l1th day of April. 189. and then resided in aid
lands. and LAn/r chdran born rabooque tAtrwto. shall be deemed and bald to be citivene of

the PAWppine Islands. except such an shall have alcted to preserve their allegiance to the
Crown of Spain In accordance with the provisions of the treaty of pesce between the Unibed
Stats and Spain. sirned at Paris Deember 10. 1598 . .

So-. 1. Article rV of the Phil. Corst. provides "Th following are ciuzenms of the Phai p ,se:
(1) Those who are citLzsns of LA. Phipvvine IslJds at the tie of the adoption of

this Constitution.

(2) Thos whose fathersm are citizens of the Pha(insae.
l6 An. JuL 18&

'Delue n et al. v. Republic. supre not 4.

9Obtles v. Republec expro note 4
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actions and specal proceedings because of its general jurisdiction, except those
the cognizance of which have been vested by law in other court.1

Civil Procedure -Defense of prescripti on of actio on judgment
need not be pleaded specifiwally in answer when it does not raise ques-
tion of fact.

CHUA LAMKO v. DIOSO, ET AL.
G.R. No. 1-6923, October 31, 1965

Section 9 of Rule 9 ,provides: "The defendant may set forth by answer an
many affirmative defenses as he may have. All such grounds of defense as
would raise issues of fact not arising upon the preceding pleading I must be
specifically pleaded, including fraud, statiat of limitations, release, payment,
illegality, statute of frauds, estoppel, former recovery, discharge in bankruptcy,
and all other matter by way of confession and avoidance. .. " The Supreme
Court, speaking through Justice Bengzo, said-

"n Asb se that If the &me of prerl Is not ra La the &we It Is
alp sa Rau 3. a. Is the m of Coart, But the wwvw V to den

ot presi"ption that would rakews m of toot not appein upon the preed.ag plding.'-

The facts of the present cse were: In March 1939, Chua Lamko obtained
a Judgment to foreclose Dioso's debt. The mortgaged property was accordingly
sold at a public action to Chua aInko beingthe highest bidder. Lamko, however,
Dever secured judicial confirmation of the said sal . He sold the property in
1946 to defendants Waran-n and Suarez; the latter in t=rn sold it to defendants
Velo and Reyes in 1948; and the latter in turn cn veyed the same property to
Deza and Sto. Domingo in 1949. In an action to recover the mortgaged property
on the ground of nullity of the sale to Laruko, the latter as third-party defendant
prayed by way of a counterclaim that the Judgment he obtained in March 1939
against the predecessors of the plaintiffs in said action should be paid, if the
said plaintiffs persist in their refusal to validate the foreclosure sale afore-
mentioned. From an adverse ruling of the trial urt, which was affirmed by
the Court of Appeals, Lamko brought this present petition for review. He in-
sisted on his countarclaim contending that it has not prescribed because of the
Moratoruim Law, and that the courts below could not consider prescription be-
0USS it ad not been OVl0ed bY laintiffs in tAeir anwer to Ais cn cl.im

*, U.. 48 peOwSm T7e JurbA3tie Of Coerft at Flrut Inetasee shal be ot two kin&,
(a) OrulslJ sad (b) Appelste (Sep. Act No. M as sm aedd).

lee. 44 pwOYidO CAurtS of rFli lnstance sha_ have odrtigal Jrml t: (a) In al ed
antion la wbkhi the subject 4 ltiatSon Is at apable of pecuniary mtL--tj1io (Rap. Ast
No. 3M. - smdmded).

Mao to dinvalm RAW. Iolm of Court.
FintLaomt provisio 4 haw ar.

See. 4. Xseo.*ieft by vaebim or &V 6"depeuidu* setisq-A Judgment may be exeuted en
* IM witn "ai m rom daLe of Ito entry. After the lavan at such time. and before

it Is barred by the statute at Uitatione, a Judgment may be .ofgared by action.- (Rai*
"3. ituld of Ciocxt)
Art. 1144. The faowins eationa m-t be beorobt within toa yes tram the t the

rIsht of attion sam:
(8) Upon a Jndamemt." (~rap. At No. SM. Civii Code of the PFUhPriee: effectievAve . 80. 10").

* a... 10. Rule 9 prew-Idee -Dena aad oheetiove ot plmed adte to a nwtion to disle
or to the &newer aze 4snhd waived. ebopt teeene of failur to state a cas of actio..
whib ma be alleged In a later pleading. If one Is permItted. or b motto. for judgment oa
the pleadlng. or at the trial on the mmrin . .

Sea. 3t Rule 70--. ... Such sale shaD not affect the rtzbta ef perss hdfg plri
Iwomwbrance upon the property or a part thereof. and whon eetAri.d b a esua de tourt.
is 0a .ev*" 9e Alieg the risk" o all the partee to the acton d to vest th & r=bt In the
pVue. subjet to such rights of re-ption -- ma- be alwed b law.-
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in the court of first instance and hence, waived.3 The Supreme Court in reject-
ing this claim said:

"The trial court. It should be noted. dlsmissed the ountoerasm for the wsoa thet

said Judmment had bee entered In March 1939 whereas amnko for the ftrut tIfe asserted
ft tn this proceeding in srch 1950 after more tha te Weers. In other wori his
action to enforce Judgment in now barred by the statute of Ilmitations (Rule 9 sac. 6:
see. 43 Act 190).6

-It is true that Lf the defense of preseiption Is not raised in answw it Is 4eine
waJved under Ru.le em . 10 of the Salem of Court. But the walver applies to def

of prescription tmt rats imues of fact not appeering upon the preceding pl eadnr.'

-Ta plaintiffs were %ot reqwired to s1epifcl¢lay plead prescription becaumse the peadi

of Lamko disclosed that the Judmnat had ene rendered In March T. 130 and It was

asmerted only in March 19,0. No issue of fact was involved by their claim of prescription:

those two dates were not dented. Therefore their failure to plead it did not constluse

walves."

Petitioner Lamco, however, asserted that as he was prevent.d from en-
forcing the judgment of 1939 during the rooratoruim interval, his right of action
was suspended and the ten-year period did not lapse. The Court said-

This poses the Important question whether in view of our ruling in Rutter v. ete na.

N.J. No. L-2708. May 18. 194 . the Moratortum Iaw had the affect of stopping tmporarily

the running of the statute of li=itAUonA .. . . We found. hoev. that this was -:t

raised In Chbu Lsm's brief subtaltted to the Court of Appeals; and under our rmllngs'

petitiner Is precluded from rsklng the question here speilly becme the Moratorium

or~d ts an excumse that may be renounced."

Civil Procedure -Suficiency in form of a petition for certioari.
AGAPITO ALAJAR v. COURT OF INDUSTRIAL RELATIONS

G.R Nos. L-8174 & L-8280-86, October 8, 1955

This case involves the formal sufficiency, of a petition for a writ of cer-
tiorarLm It is a petition for certiorari to review the decision of the CIR in
eight tenancy cases wherein the landholdings involved formed part of the tracts
of land which the government sought to expropriate for resale to the tenants.
The Batangas CFI decided in favor of the expropriation and ordered the transfer
of the lands to the Bureau of Land& On appeal, the Supreme Court reversed
the decision and dismissed the proceedings. These tenancy cases arose before the

a see not* 8 auevu.

I Rep. Azt No. S4O2 Is null and void and of no Iegal effect since Its continuom operation at
the present time La unreasonable and opprmive. Likewis, raxecutive Order Nos. 3 nd 22
(relativv to debt moratoriumn) are also null and void and with more reason. considering tbat Wald
orders contain no limitation whatsoever In point of tf- as rveards the suapenalo of the ea-
d osent and effectivity of monetary obllxgatosm Rutter s. Esteban. G.IL No. L-4708, May 19.

a'T cbo v. Tan I1 Klok. 45 OG. 2466 (1949): 1 MoawA. CoXMXW oxE Tun RuLas or COtUa7.
962 (1992,.

2see. *.Rlule 67. lns of Court provides that if the petition is sufficient in form and suh-
stance to Justify such proces. the court In which It is filed, or a Judge thereof, shall issue an
order requiring the defendant or defendants to answer the petition within ten daye fro the
recept of a copy thereof

*'Bfore fanuing the order the court should Inquire an to whether or not the peUtioz is suf-
fcient In form and substance. ano If It Is not. dLsmissal would be proper.- IX MOILAN4, COX29RiUT
0o4 rann ]Rtu or Cou~r 179 (1950 ed.).

2 See. 1. Rule 87. Rules of Court.
The certiorari contemplated In Pee. 1. Rule 67 Ia not that "certSorarl" provided for by the

Constitution (Art. VI mo.. 2) and the Rule of Court (Rules 46. 44. 43) on matter of ,pl.
for the latzer is one of the modes by which appellant may elevate his ease to the appellate or
superior court which is by conslftutional and statutory provisions em powerd to review soky
questions or errors of law decided on committed by the lower court. 11 MaisN. CoMMX1sw ONE

Tn RtLin or Cousr 134 (1950 ad.).
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expropriation proceedings and as the tenants, among the respondents herein,
harvesed their palsy produced for the crop year 1950-51 before the transfer of
the landholdings to the Bureau of Lands in the expropriation proceedings, the
CIR ordered the division of the harvest on the ratio of 70-30 in favor of the
tenants on the basis of the estimates of the number of cavans produced in each
landholdings. It is claimed now by the petitioners that the CIR acted with grave
abuse of discretion in estimating the harvest in terms of cavans instead of in
cans alleging that the court disregarded the decisions of the CFI of Batangsa
and of the Supreme Court in GI. I-6191. The question to be resolved is the
effect of the failure of the petitioners to attach the copy of the decisions al-
legfedly violated by the court below to the petitioner. The Supreme Court held
that-

"The Petiton In Pateatly without mat6 In the flnt place It is not even sufficint
in omu and substance to jfry the isam at the writ of ertronuca4 v pyed for. n
611gd the 0Ct Of Ih=ftW A AUDOM & m It* drti o In dkr Wa3WX the a-
dAWM. of the Carlt et ius !notase or 3t"Ma al d .t this Court Ig Gat. L-411. 74
ft dew at attase to the petitios the dehdebi s fy vialated by the eourt below and
pod=t out wbAcb watlaular portion or portio thereof h.ve been dsregarded by the

In 14nafy disposing of the case the Court touched upon the substantial suf-
ficeney of the petition, thus,

"We have taken up"e amel to loch up and coast the fdome raterrd t. mad
have fond th t umdt- our eA, Is 0.3. No. ".4191. am tha of the Court of First
Isn a tansue In Wzpropriatioa Proesediazz No. 84 nad anytWhn & a t barvrt.
or the divifoa thestoL We &m t-- eonstrained to agrea that tbmo oartioartproeoedin~s
werno fiotated weby to furtbr dely the divio at the harreet between the Paztle
w be been p tndi ffa atne 1 9-J

Jerry P. Rebutoc

CQv9I Procedure--n an aotion to recover real property, defesd-
ant's counterclaim for repairs and neceasary expenes ie com puory.

MACLAN v. GARCIA
G.R. No. I,-76M2, May 27, 1955

The defendant may allege in his answe any counterclaim which he may
have against the plaintiff provided that the court has Jurisdiction to entertain
the claim and can if the presence of third parties is essential for its adjudication,
acqulre jurisdiction of such parties.1 There are two kinds of counterclaims,
name y, the permissive and the compulsory.2 It is well-settled that if in an
action for the recovery of real property, the defendant failed to set up a counter-
claim for the Improvements, such counterclaim is forever barred.5 A counter-
claim for repairs and necessary expense not set up is likewise barred. This
was the ruling in the cam under review. In this case, Mariano, the defendant's

sea. Ml" of Court.
e10v e. 9.

'lau&vt&t W. Jine. 24 PhD. 111 (1912): Beree v. V111nnu0" 21 Pbh 47 (9315):
v. WAorIAs. 49 PhIL 26 (131); kdJtran v. D&bena, AS PhIL M (1;); Oet V. Gin oe. 6 FUEL
41 (13M5). Them Is authcity. bemever. to the effect that in an aetio, to 6ecaiw a contract v0o14
Maf lsm whieb the dafamoant asay bare had to recover on anim der rc o atdm
a e *diturv ma. are at a a permisive coutmvIcaim w 1 dete adant was not rw-

1-e to plead tn the action and the Jodant heidlns the comtract wod woul tbarefor not
her a submequent ation by the defondat on the Im lied entract. BUg Cok Ciep. v. World
Bottfn Co. Lt. I Fe7P Sake service p. 232. UJ Circuit Court of Appeala. Bib Cirui. 143M
*tied is I 29a m. OOmm=x u o =a itman or Coo= 27 (rev. a& 1962).
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predecessor in interest, sold two parcels of land in favor of the plaintiff. Sub-
sequently, Ma.ano successfully sued for the annulment of the deed of sale and
for the recovery of the parcels of land on the ground of fraud. In that action,
the defendant therein (plaintiff in the instant case) set up a certain amount for
"repairs" as a "special defense." Subsequently, plaintiff herein brought the
present action to recover the amount allegedly expended for the preservation of
the property. With respect to the sum of money which plaintiff Macian sought
to recover as defendant In the suit for annulment and which he designated er-
roneously as a "special defense," the court held that it was in reality a counter-
claim' The Judgment rendered in the first suit, therefore, bars any subsequent
action based upon said claim. Again, even if the claim for repairs were deemed
not filed in the first suit, the counterclaim being compulsory, it Is likewise barred
under the Rules of Court.' As to the claim for necessary expenses it was held
to be necessarily connected with the action to recover the real property from
Maclan. Said connection is substantially identical with that which exists between
an action for recovery of a land and the claim for Improvements therein made
by the defendant in said case, the claim being barred forvar, cannot be recovered
in the present action.

We may pose the question: Does it make any difference whether the
defendant Is a possessor in good faith or one in bad faith? It does make a dif-
ference if we were to follow the ruling in the case of Beltran v. Vantuenwa
wherein it was held that in an action for the recovery of real property which
the defendant possesses in good faith as owner, defendant's failure to set up a
counterclaim for the improvements is no bar to a subsequent action therefor.
The reason In that it would have been inconsistent for the plaintiff to claim in
good faith the ownership of the property and at the same time assert a counter-
claim for the improvements alone.T It should be observed that in the cae at
hand, Maclan was in bad faith. But in Cmmoru v. Agvilar,* a later case, the
Supreme Court held that a counterclaim for the improvements is compulsory
although the possessor is in good faith. Perhaps we may safely say that the
distinction between a possessor in good Laith and a possessor in bad faith haa
been abandoned for as was held in the Cma"u case the defendant in the action
for recovery of real property should haw sot up, alternatively, that they ws
entitled to the land, or assuming hypothetically that they were not the owners
of the land, that at least they were entitled to the improvements of the land or
their value as poesessors in good faith.

In the case under consideration, the Supreme Court also passed upon the
question of whether or not the claim for repairs should have been flied in the
proceedings for the settlement of the estate of the deceased Mariano, predecessor
in nterert of the defendant. Plaintiff argued that it was not necessary aince the
money claim arose from law and not from contract, express or mplied. The
Court disposed of this contention by holding that the claim of the plaintiff arose
from an "implied contract" as the term is understood in the comm= law, which
is the sense in which it is used in our remedial laws. The obligations which in
the Civil Code are indicated as quasi-contracts, a well as those &rising ex logo,

* Acoordins to ow. . DR.e 9 of the Ruka of Court. wbm a party b" m.stakamly dmamtzAt
a derfee as a wo-tewlal, or a umtercLalm as a oaf men. the court msa trokt the pleadL

o I it had been properly deagzzated without reple".4tn
'Rule 10. ae. C

" Ph £C7 (19Mr).
'See Lop.: v. Gloria. 40 PhIL 26 (1019): Rautfst v. Jlmns, U4 PIL 111 (1911).
*G.1.. No. L.4-37. March 12, 1964. so O.L is" (10").

S ee BRnJ. 37. se. 5.
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are in the common law system merged into the category of obligations imposed
by law and all are denominated "implied contracts." 1 0

Civil Procedure -The jurisdiction of a court depends not upon
the value of demand in each single cause of action contained in the
complaint but upon the totality of the demand in all causes of action.

SORIANO v. OBILIA
GJE. No. L-7112, May 21, 1955

Courts of First Instance have original jurisdiction In all cases "in which the
demand, exclusive of interest, or the value of the property in controversy,
amounts to more than two thousand pesos." I Justices of the peace and the judges
of municipal courts have exclusive original jurisdiction in all civil actions
"where the value of the subject matter or amount of the demand does not exceed
two thousand pesos, exclusive of interests and costs" 2

Where the plaintiff has several claims against the same defendant and In
a single suit seeks to recover them, somo difficulty Is met with respect to the
meaning of the phrase, "amount of the demand" in connection with jurisdiction.
The Supreme Court in the case under consideration has come with an answer that
eems to depart partly from some of its past rulings. Plaintiff brought an action

in the CFI to recover on four causes of action, to wit: (1) M00 for a promis-
sory note executed by the defendant in favor of the plaintiff; (2) 1700 for
another promissory note; (8) r3,000 as moral damages for the derogatory re-
marks made against the personality of the plaintiff; (4) M600 as attorney's
fees. Defendant contended that the court had no Jurisdiction over the subject
matter of the first, second and fourth causes of action and that with respect to
the third cause of action, the amount therein involved was not decisive of the
court's Jurisdiction because the demand for the same was not made in good
faith.

Justice Labrador, speaking for the Supreme Court said that "under the
law now, as previously, the jurisdiction of a court is made to depend, not upon
the value or demand in eacA assgle caus of action contained in the complaint,
but upon the totality of the d*emnd in all causes of action." Respecting the
defendant's contention in connection with the third cause of action ilt was held
that the principle that a party may not unduly exaggerate a demand for the
purpose of defeating a legal provision a to the jurisdictional amount, in not
%pplicable to a demand which is not fictitious.

In the past s the Supreme Court made A distinction between accounts aris-
ing from different transactons and those arising from the same transacton.
With rspect to the former they may be joined in a single action even if the
total amount exceeded the jurisdiction of the justice of the peace, each account

is The Suvreme Court elained thw: -it wM be oboerved that eaorir to the CivI Code
(Artide 1117) obligai no are mapopsd to be derived tber fro (1) th ',c h () ooentab.
(S) aussi-trat. (4) aeft or omsion, puabbed by law. (5) qead-es. Tis .numeration
of the worou of oblxations supsom that the qvea-coutraetusJal3at s ad the oblgatione
Iinmad by low are of differe1nt = 2b. boymped It-1han Jurfis . iorui. eritici Lim
assumption and ms thathe tj i embodied in the Code Is thoretical errons
eonclusion is that one or the otar a thn. Categorie should have ben auprI or merged
In the OtbeT. (Geotui. Teorla do law obfgcoiui. Spenis inL Vol 5k Arm C 7 & 9).

Tb. ,slndfti of the ertielc 11. we Whanx self-evident and it fa of seef-Iatwat to ntat
the coca=* law makes no distinetia betwe*0 the two Sourcs of HAhMtY. The obligations
wbhin Lte oode are indicated s qsi-etacmUL. - wa0 - thoe arisins - logo. A" in the
6oomon law *rtm merged Into the 6atee0oY Of ohl1gationS 1MVosed by law &ad &U ae do.-
acinilA tod implied eoutreaM

I Rp. Act No. M (Judiry Act t 10 ). e- 44.
n Id. 4 S&L
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furnishing the test. As to the latter the entire amount of the claim governs;
it cannot be divided into several causes of action for the purpose of bringing the
case within the jurisdiction of the inferior court. In the instant case the Supreme
Court failed to consider this distinction. However Justice Bautista Angelo,
in a lone dissent, took quarrel 4 with the opinion that in all cases the totality
of the demand is the test of the jurisdiction of the court. Relying on the caso of
Go v. Go ' he said that "the totality of the demand can only be the test for
purposes of jurisdiction if the amounts aggregating the same arise out of the
same transaction; otherwise, each amount is determinative of jurisdiction."

The majority opinion observed that from the time the judicial system was
established here under the American regime, the jurisdiction of the court has
always been based on the amount of demand. 6 A literal meaning (disregarding
the amount involved in each cause of action), as given by the Supreme Court in
the same opinion to the phrase "amount of the demand" may stand precarious.
But the Rules of Court permit joinder of causes of action. It is provided that
a complaint shall state the ultimate facts constituting the plaintiff's cau of
action or ause of action.' A party may in one complaint state in the alter-
native or otherwise as many different causes of action as he may have against
the other party.8 Construing, therefore, the phrase "amount of the demand"
in connection with the rule on permiwsive joinder of causes of action, the result
is that it is the amount of the demand which is determinative of jurisdiction
and not the sums involved in each account.

The avoidance of multiplicity of suits* Is the better policy and this should
be implemented where no provision of law is contravened, rather than make
distinctions, where there are none, based on limits arbitrarily set by law.

Civil Procedure -The resolution of the Court of Appeals adopt-
ing the policy of one extension only for the filing of briefs is merely
directory; several extensions may be granted for good and sufficient
reasons shown.
JOVITO RAGO, ET AL. v. COURT OF APPEALS & F. RAGO, ET AL.

G.R. No. L-7016, May 80, 1955

In the above case, Cirlaco Rago's motion praying for the cancellation of the
old certificate of title covering inherited real property was granted. Poncians
Rago and others filed a motion for reconsideration claiming part ownerahip of
said property, but said motion was denied. The movants appealed but the
Court of Appeals dismissed the appeal on the ground of abandonment, and
ordered the defendants, now the petitioners, to vacate the land and deliver the
same to the plaintiffs, herein respondents. The former contended, inter edna,

Sh amosat rscent ce Is Go v. Go. G.R. No. L-7010. Jame SO. 1354. It cited the em @f
VMflefor V. Zrianzem. 19 PbL 674 (1311) and Sor'aro & C&o. V. JoS. 47 0.0. 154 (1640).
In the latter case it was bold that -whom svral clalmnts bhe several and dIJat a~m.
agaidnt the defendants whichk may be proprly joint In a ngle wut, the claim. cannot be added
toetber to maks up the r*quired Jurisditional tet.

'Neverihale he coneurvd in the rinul . since the azaount Involved In the third caus of
action . via-. P3.000 was anyway wti~n the Jurisdlctiou of the CF..L

a Se note a euvwu.
6 See .c. 4 and fig of Act No. 2U4; soec. of Act No. 1M7: se 44(a) and ee- &S of Rep.

Act No. 194.
'Rule 6. L
SRui e 1.. ee.

0 T1. philosophy of the Federal Rul e of CIvU Procedure. from rber the pr'vislon. of our
Rule of Court leratt were taken. Is to discourage separate a-tions whick me for mahiplisity
of sits I MomAx. Coxjcx= om Tun Rutim or COUXT U2 (rev. ed_ 1262).
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that the adastral court 1 had no jurisdiction over the motion filed by Cirlaco
in view of the fact that the lot being in dispute the motion became controversial
and cannot be looked over by a cadastral court but that the same should be
litigated in an ordinary civil action and not in cadastral proceedings which are
summary in nature. With respect to this contention, the Supreme Court held
that there was no factual basis for it, Ponciana Rago not having impugned the
jurisdiction of the court on that ground.

It was also argued that the action of the Court of Appeals In granting
two extensions of time within which counsel for respondents was to submit hi.
brief was In violation of its own resolution of June 27, 1951,2 adopting a policy
of only one extension, and of the provision of the Constitutions which confers
upon the Supreme Court the emclusive power to promulgate rules of court. The
Supreme Court ruled that the resolution of the Court of Appeals is only directory
and not mandatory. Moreover section 16, Rule 48' (which applies both to the
Court of Appeals and the Supreme Court) indicates that the court may graM
as many extensions as may be asked If good and sufficient reasons are shown.

The general rule is that extensions of time for the filln of briefs will not
be allowed.5 Protracted trials ahould be frowned upon particularly if they re-
suIt from lack of ml on the part of lawyers and juds. Far from favoring
automatic or indiscriminate granting of extensions of time to fle a brief, the
policy of the Supre Court on the matter shows a tendency to make such con-
cessions sparingly.' It has been the policy of the Supreme Court to grant no
more than 15 days for the firt extension and 10 days for the mecond extension.'
However, against the cogent purposes behind the disposition of cases with dis-
patch must be weighed the other interests of justice which require a judicious
determination of the case. Justice must not be sacriflced in the name of Its
speedy adminhtration.

Civil Procedu -. A part, for an isjseon i aparla ob-
tained may recover pon the injunction bond all the damages he may
austain thereby; article 2209 held i pplicable where debt beoemu
uncollectible.

LAY v. ROCES HNOS, INC. & MUNICIPAL COURT
G.R. No. L-8040, May 28, 1"5

Before a plaintiff may obtain a preliminary injunction it Is required that
he file a sufficient bond executed to the party enjoined and answerable to the
latter for all damages that be may sutaln by reason of the h1Wuntion it the
court should finally decide that the plaintiff was not entitled thereto.1

R um. Act No. ,12 tccm, 21. 194) has repaLied sec. 98 of 3tep. Act No. SIG 0l'.
daz7 Act of 15) armtlna the positions Cladantra d Jd#**.a1rs. add- tkin
kitm kw the fractios sad powme of O i Juftsad Ja atkhsa maw vurd in
e Di.t J..

'The wm"ition of the Court of Ave~s June 27. 1953. res& as tDowe:
1h.s Court MRSOLVD that asa mnatter of PeilQ oub ous (1) air @2lu *01

the ofas@ brie mao be aDmwad provided. hower, tat azrou~ t simh
= 2' trVthe Saint moths of Usn e.toeet peate or him.3de

m70.0. t018 (CA 01)
O Phil %ponst. Art. VIL. oe. 11.
' a- 8. see. is6at the Rolm of cowt provides: RXxtesalem at time far the atlas @2

w1 not be &Bowed. seept for aod and msfficicat us. and xonbr if the motin& ousks
i did bet" tm expration of the tm -ft to be exteded.e

62 MmaW. COulaf ON T=RMU o GO 4 (9 W. ad. Is.
910com4 t Ya]bu. v. Venurm'. etL1 411 00. 4002 (146).
's Us, 0 a 4"b), Xab cc@2 as
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The iasue in the present case is the amount of damages which the respondent
may recover by reason of a preliminary injunction improperly obtained. The
petitioner obtained a writ of preliminary injunction to enjoin an order of tbe
municipal court requiring said petitioner to pay in monthly installments of F2ft

the unsatisfied part of a judgment rendered against him and in favor of the
respondent. Meanwhile, petitioner voluntarily applied for and was declared in-
solvent. The sureties of petitioner, invoking Article 2209 of the Civil Cods,
contended that they should only answer for the legal interest on the amounts
that respondent was prevented from collecting.2 The Supreme Court held that
Article 2209 is inapplicable. The rule enunciated therein, that in obligations
to pay money the indemnity for damages shall consist in the payment of in-
terest where the debtor incurs in delay, presupposes that the principal debt re-
mains collectible after the delay. The Judgment in question having become
uncollectible and thereby losing its value, and there being no evidence that the
judgment was not realizable before the debtor had become insolvent, the injunc-
tion bond must be chargeable with the loss of the M200 monthly Installments
covering the period from the date of the order of the lower court to the date of
the debtor's insolvency. This is in conformity with the provision of the Rules
of Court that the injured party may recover upon the injunction bond "all dam-
ages which he may sustain by reason of the injunction." A different rule would
encourage the "reckless procuring of injunctions that should never lightly be
sought nor prodigally granted."

The decision of the Court is eminently sound. Where a party improperly
obtained this provisLonal remedy he should be made to respond fully for the
loss he has caused thereby.

Civil Procedure -Uness a proper substitution of attorneys had
been made, notice of the court's decision to the first counsel allegedly
oubstituted is notice to the client.

OLIVARES v. LEOLA, XT AL
G.R. No. L-6158, Jun. 30, 1955

While a client may at anytime dismias his attorney or subutiute nother
in his place,2 certain requisites must be complied with before ,N substtution cm
become effective.2 From the mere fact that another lawyer enters an appearanoe
in behalf of the client, the presumption will not arise that the authority of the
first attorney had been withdrawn.&

In the instant ease the question arose as to whether or not the notice.of th.
decisim of the trial court in an action, sent to the first lawyer of the defendant

--1 the obligti consists In the pneut or a£ mr mo y a=d the debtor ,nef u in
the tadnit7 for dama em. them bng no stipulation to the ecwt ry. aball be the peiment a
the Intmt agre.d upon, and In the asenoe of stivawton,. the ba intrmt. which is six per-t
Per anum- Art- 229. CIvfl Code.

yEsie 1m. on. 24.
O xo mubstltto of attorna' wWl be aswed calem the U tm e i

1. 7twe must be Mod a written appjlst6on for s.bt.tutian
IL Tbam must alw-ays be Clad the w-ritten eonseot of the client to the subotitution.
3. Tbere must be Clad the wztn cnamnt of the attarners smutitated if such.b ronmt

can be obtaned.
4- In cao such written consent cannot be proguad there mit be 6od wfth the

ap p.tiorn for substtution proof ot the service of ntice of su.b moLt in the manno wT-
quiraby the rules upon the attorner to be s-ustlttod.
Unlo tSeme fornmUs are cn plied with no substltution will be permitted and the attorney

who appeare last In the caus before mush appliaton ftor ubeotution will be eaarded s the
attorney of record and will be rponsilble for t. eoduat of the e. United States V. Burro-
mA. 20 P113 189 (111).

-In sof such mubsttuti. the name of the attornrn newky oloe d shall be etered an
the dotkAO of the court tn place of the forinr oce, and written noUo o the chaeaa uen be,

given to the adv e rse . Role 117. see. 3").
9 Amajr v. H orn. a Phil. 536 (1"04).
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was notice to the latter. The defendants filed a petition for relief from Judg-
ment well beyond the period allowed by the Rules of Court' counting from the
time the defendants' first lawyer received a copy of the decision. During the
pendency of the case another attorney filed with the clerk of court a notice of
his appearance as counsel for the defendants. The defendants claimed they
actually knew of the decision only about four months from the time their first
counsel received a copy thereof. The petition for relief was dismissed having
been filed more than sixty days after the petitioners had been notified of the
decision. It was not shown that a proper substitution of lawyers had been made,
that the services of the first lawyer had been dispensed with or that the second
one had assumed exclusive control over the case. Consequently the first lawyer
continued to be counsel, or at least one of the counsels for the defendants. And
the service of the notice of the decision upon him bound the defendants.

Civil Procedur -Mo tion to set aside a judgment.
PRICE STABILIZATION CORP. v. JUDGE, ET AL.

GR. No. L-7959, May 80, 1955

On August 7, 1953, petitioner obtained judgment against respondent surety
company by default in a suit brought against Batchelder and the Surety com-
pany as Batchelder's surety. On September 8, the surety company filed a motion
for reconsideration and new trial, alleging that its failure to file an answer was
due to excusable neglect and that it had a cross-claim against its co-defendant.
The motion was denied because it did not contain an affidavit of merit showing
that if a new trial were granted the surety company would have a good defense
against the plaintiff. The surety company subsequently filed another motion
for reconsideration, this time alleging that it had a good defense against the
plaintiff. This second motion was granted, hence this petition for certiorari.

The Supreme Court held that the two motions even when taken together
cannot be considered as a petition for relief under Rule 88, because of the fatal
defect of lack of an affidavit of merit. It is necessary that a petition for relief
under said rule must be accompanied by an affidavit of merit showing that
petitioner has a valid cause of action or defense. The first motion for recon-
sideration did not comply with this requisite, because, although supported by an
affidavit explaining its failure to answer, it contained no sworn allegation of a
valid defense against the plaintiff. The fact that tho defendant had a cross-
claim against its co-defendant does not necessarily mean he has a good defense
to the plaintiff's cause of action. As to the second motion for reconsideration,
it contains an allegation that it has a valid defense against the plaintiff but the
allegation is not verified. The affidavit of merit should state facts and not mere
opinions or conclusloqs of law." Furthermore, when the first motion for re-
consideration and new trial was filed, the alleged valid defense which the surety
company wanted to set up against the plaintlZf was already in existence and
available, and yet the same was not net up in the motion. Consequently the
defense cannot be raised in the subsequent pleading.2

' See F Sln a.
'U~r. v.!%= 9 PhIL 415 (1905): PhiL. Vn n Co. v. Azrzasino. 49 Phnl. 59

(19U); Cortsm v. Co Bun rim. G.R. No. L9, Oct. 30. 1"L
*s was &ad In the cm of RIlI v. Chunaco. 48 .0. 514 (1910). -he grounds szitIns

and avU&able at the time a smodon to ot aside a Judgwment was fled cannot be raised In a pet-
tion for rellat under Rule 58 becaue under Rule 26. s S. a motion attackiz a plmdins o

sall Include aH obJection, then avriahe and An objecIona not so ncluded - be6d d vaved."
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In connection with this case it should be noted that relief from judgments
under Rule 38, may be prayed for only when the judgments have become finals
for otherwise the remedy would be a motion for new trial under Rule 37, or to
appeal to the Court of Appeals or Supreme Court. If the party is in default,
he must first move to set aside the order of default before judgment before he
can move for a new trial or appeal.' If the party in default has failed to have
set aside the order of default before judgment is rendered, he Is not entitled
to notice of judgment and to appeal therefrom.3 After judgment has been ren-
dered, his remedy is a petition for relief from judgment under Rule 38. The
decision in the instant case does not state whether the surety company had
moved to set aside the order of default but it may be inferred that it did not.
The appropriate remedy left was that under Rule 38.

Civil Procedure -Execution pending apmeal.
SAMBRANO, ET AL. v. DE CASTRO, ET A1L.

G.R. No. L-7868, June 23, 1955

Ordinarily, the power to grant or deny a motion for execution before the
expiration of the time to appeal is discretionary with the court' and the ap-
pellate court will not interfere with the exercise of such discretion unless there
has been an abuse thereof.2 In the case under review, the Supreme Court held
that there was such an abuse of discretion. The facts were: Respondents ob-
tained a judgment against petitioners, owners of a transportation company, for
the death of one of the latter's passengers. Petitioners filed a notice of appeal
which was dismissed by the trial court because of the appellants' (Petitioners
herein) failure for three times to amend their record on appeal as ordered by
the court.' Respondents filed an urgent motion for execution of judgment under
Section 2, Rule 89, of the Rules of Court. The Court then ordered the issuance
of a writ of execution. The sheriff proceeded to levy on the certificate of publie
convenience for the line covered by the petitioners' bus company, and the date
of sale of said certificate was set for May 27. Petitioners subsequently filed with
the trial court an urgent motion to lift the execution and attaching thereto a
supersedeas bond. The lower court granted the motion to lift the execution
on the condition that the petitioners file a M28,000 bond. Such bond was filed
but it was disapproved on the ground that it was not conditioned for the per-
formance of the judgment appealed from in case it be affirmed wholly or in
part 4 The supersedea bond thereafter filed was also disapproved because it

Vous v. Justic of the Peace. 42 PhIL 5&7 (1321).
Boeo Manila Motor Co_ Inc. v. Endrncia & Term. 72 PU. 110 (1941). Vals v. Rmao. 40

PbiIL 787 (1320).
* No amrvic, of pape r shal be neceary on a party In default except when be dis a motion

to set aside ordet of defaut.. in which ent be in enttled to notice of an further proe 1din-s
(Rule 27 so. 5). o cases of Manila Motor Co. Inc. v. Endencia A Ten. ewsp not 4; urn
Toco v. &,o Fay. 4 O.G. 3350 (1343).

lFo<dral Filrsa Inc- v. Ocamnpo. et aL. 44 O.G. 1819 (1947).
OCeJvo v. Gutierrez. 4 PhiL 203 (1906). Case v. Metrop Ho l F.4staurant, PFL 48

(1905).OA motion for reonalderaUon of the order of dLsmLaal of the appeal was filed b7 petitioner
but was Dot yet board at the time the decision in the iftaant petition for certiorai was rn-
dered

Rfule 9. soc. 2 of the Rules of Court providd: -Before the expiration of the time to appeal.
executLion may Ismue. In the dlscret .on of the court, on motion of the prevalUng party with notlce
to the adverse party, upon good reasons to be stated In a specals order. If a rscord on appeal
Is flied thereafter, the spoJal order &hall be Included therein. Execution Lsued before the
expiration of the time to appeal may be stayed upon the approval by the court of a sufdclent
suporsedean bond flied by te appellant. canditio-nd for the performance of the judument or
ordor appealed from In case It be affiraed wholly or In part.-

* When execution is Issued prior to the expiration of the time to appeal, the court Is vasted
with discretion to stay the ame, upon the flin of a suffcient supersedes. bond by the appeil-
lant conditioned for tbe performance of the Jadr-unt in cae It be affrmed wholly or In PawSm
Mapua v. Guirres. David. 4. 0.0. 2019 (144).
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mentioned as attorney's fees a 1esaw amount than that awarded in the Judgi.
merit and because it also falsely stated that an appeal had been perfected. The
sheriff on the date scheduled sold to the respondents the certificate of public
convenience. The petitioners in this petition for certiorari sought to annul al
the orders of the lower court disapproving the supersedeas bond filed by them
and to declare illegal the sale by the sheriff.

The Supreme Court ruled that the lower court committed a grave abuse of
discretion in not suspending the sale. It should have suspended the same, know-
ing that it had granted stay of execution on the filing of a supersedeas bond in
the amount required by it, and although the petitioners thrice failed to fle
satisfactory bond, it w perfectly possible and feasible for them to file one to
the satisfaction of the court. What is more important, when the trial court
granted the lifting of the writ of execution, the writ of execution previously
issued was set aside, or at least suspended so that there was no execution valid
and effective under which the certificate could be lawfully sold. Consequently
the sale was void.

While the court below, said the Supreme Court, did not err In disapproving
the three supersedmas bond for the reasons stated in its orders, nevertheless,
instead of being levied on execution said certificate of public convenience could
well have been merely attac ed. A certificate of public convenience is not like
any ordinary property from the standpoint of Its owners. The personnel, motor
units and all equipment and facilities of the company would be useless and of
no benefit without the certificate.

The Supreme Court perhaps did not mean to lay down the rule that a oert-
ificate of public convenience is absolutely beyond the reach of A writ of execution.8
But where, on the one hand, an execution would work severely on the defendant,
and, on the other hand, the rights of the plaintiff would not be impaired by mere
attachment, the certificate should be merely attached." Thus in the Instant cae,
the sale of the certificate of public convenience would result in the paralysis of
the company's operations. Vheress If merely attached, the owner could cour-
inne to operate and e make monmey wich may T be attached or en
levied tupon.

Teodorico C. Tagui=D

Commerca Law-Agent of shipowner not liable for demur-
rage; damnunM aboque injuria.

PLUMNLET v. MORALES SEPPING CO., INC.
G.R. No. L-7767, October 26, 1955

This ce involves Me application of the principle of dsaum bMsque t-
jurid6 It appers that the respondent Morales Shipping Co. engaged the patL.
tiner to act as Its agent to secure cargo for Its vessels with the instruction that
the bills of lading were to be in the name of the shipping company. Bubsequent-
ly, petitioner Plumelet was able to secure cargo from the Bureau of Public
Works to be shipped to Marinduque. Th. cargo was loa on one of res
pondemt's ships. The evidence disclosed that petitioner in negotiating for this
ceargo acted and Issuad a bill of lading in his own name, without revealing that

6U3w odni e. w wri~,dad br 3ow, - & veopotes In .uueMi -e-pt thes nwatonei to
so. 12. Auk as am subiet to ezutsa fbr the mtheaction asfajudead. I&W. OOUM
O To A,.LM cr Comr 1I ("W. A& los).

S7Y Wegbt of aathe.tT. zc tn or rim rbouad be nbers]y wfbvod with a
to stwi: "eefto thir I I I - and humco purpooe. To tis end euvr ,wsmanale

40OLMan 6 of V*V,=v isor se zwe ecmpt abould bes remahe In tavw ateamv
UP&.. I 110A3. d&. 46917

a1k~bse Without =1-7VjL 30es. without tuwv. mealso 17 "J. 11M~
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he was merely an agent for the shipping company. Upon learning these facts,
the latter, as a measure of self-protection, demanded from petitioner payment
of advance freightage. Petitioner requested for time to raise the money, and the
ahipping company agreed. One month elapsed without the petitioner having
been able to raine the necessary amount, for which reason the cargo of the
Bureau of Public Works was unloaded by the shipping company. The instant
action was instituted by the shipping company to recover (1) value of freightage,
(2) demurrage for delaying the ship's departure, and (8) damages for inability
of the shipping company to accept a shipment offered by Atlantic Gulf &
Refining Co. The trial court dismissed the firat and third claims, but adjudged
Plumelet liable for demurrage. Only Plumelet appealed. The only question
submitted on appeal was Plumelet's liability for demurrage.

In absolving Plumelet from liability, the Supreme Court said:

Th% Code of Commerm I speaks of dwurrags: and amount stiplated in the charter
party to be paid to the shlpowvaeL for any delay In the sailing of bs ship. It is parable
by' the charterer or ahippa.-

Since Plumelet was not the charterer or shipper, he was not liable for demur-
rage. Furthermore, according to the Court, Plumelet was not liable for the de-
lay and subsequently cannot be liable for damages caused by such delay. In-
stead of sailing with the loaded cargo and informing the Bureau of Public
Works that it was the owner of the ship and Plumelet merely its agent, the
shipping company had to demand advance freightage from Plumelet which the
court believed to be unnecessary. And when Plumelet requested for time to
raise the money, the shipping company agreed to it, without ftxing the time with-
in which the money should be produced. It was thus a case of damnum absque
injuria, with the shipping company suffering damages for the delay, and Plu-
melet losing his commission. Neither may the shipping company claim damages
for Plumelet's having acted in his own name,' because by agreeing to carry
the cargo provided ftvdghtage was advanced, the shipping m pany waived suck
irregularity.'

Auousto E. Via rin

Criminal Law - Liability of co-perpetrator ohet, there is con.
piracy in the commision of the felony; conapiracy inferred from
the circumstances of the case.

PEOPLE v. MONADI, ET AL.
GIL No. L-3770-71, September 27, 1953

When in the comnisasion of a felony two or more person. take part therein,
or are charged thereof, the question at once presents itself as to their liabili-
ties therefor. Under the Revised Penal Code, a person charged with the per-
petration of a felony may be liable therefor as a principav 1 a an acompli.

'se Arts. 60. LU. 911. and SOL Code of Commerce.
*Art. IM of the Civil Code providmz -U an aent s4rt In hiMe own nam. the prnct"] w

no right of action against the Prsons with whom the agent han contracted; neither have gook
persns against the prinvp..

In such ase the agent to the one directly bound In favor of the p with whomu be
has tonracted. as if the transaction were hi own. exoept when the € c invoh things
belonging to the principal

"be provisions of this. artmi shall be understood to be without preJudke to the aatS
bet the pr.ncipal and agent.-

SThiL ls properly a case of ratifloation. whieh to dwened as the adoptioi b, a person as
binding upon hnmeif of an act done in such relations that be zar elaim It as an for his
benefit, althoub done under such clrcumntanom as ould not bind hbk bt ft his suhsgxt
asent." 52 C.J. 1144-4.

z ArlL 17. Rev. Peal Coda.
*ArtL. 14 .
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or merely as an accessory.3 Thus there Is a necesity of an the de-
gree of participation of the accused to determine his criminal liability. This
task, however, is dispensed with if in the commission of the felony the exist-
ence of a conspiracy among the accused Is shown.4

In the instant case, the accused, Datumanong Monadi, Mascara Monadi,
Racid Lueman and Palawan Lucman, were charged with and convicted of the
murder of one Pangandaman Aguam. It appears that on November 14, 1947,
at about 7:80 in the evening, an the victim was about to enter his house in Dan-

Criminal Law -Rape must be established bly clear and positive
salan, Lanao, he was mortally shot in the back. The four defendants were
charged with the murderf of the victim. At the trial, It was shown that the
killing was the off-shoot of ll-feelings between the families of the deceased and
the defendants who are related to each other. Palawan Lucman was convicted
an a principal and the other three as accomplices Upon appeal, the Solicitor
General contended that all the four should be convicted as principals in view
of the fact that the circumstances of the case tended to show the existence of
conspiracy. The Court sustained this contention, for while there was no direct
evidence as to conspiracy among the accused, conspiracy was InfeWrred by the
Court from the acts of the defendants. It should be noted that conspiracy may
be express or implied from the circumstances of the case.' In this case, the
defendants were seen together at or near the scene of the crime, all armed
with revolvers. They are close relatives by blood. They had a common ill-
feeling towards the deceased. After the shooting they were seen running from
the scene of the crime. Citing the case of People v. Mahlon ' with approval,
on the point that conspiracy may be inferred from the circumstances of the
case, the Court held that the circumstances mentioned above sufficlently proved
conspiracy among the accused and accordingly convicted all four a principals.

evidence; treachery in murder; presence of mitigating and aggravat-
ing circumstances.

PEOPLE v. FORTIN, ET AL.
G.. No. L-7892, August 11. 1955

The instant case was a prooecution for the crime of rape with murder.'
Defendant Vitaliano Fortin and two others' were charged with the rape and
murder of one Juana Magpili. The proven facts revealed that on October 4.
1953, Fortin and his companions hired a jeep and went to a restaurant and
drank beer. Later they picked up the victim somewhere in the neighborhood.
Upon reaching a certain plasce, Fortin and the girl alighted. After some time,
Fortin was man coming from a secluded place buttoning his pant&. He then
told one of his companions to "use" the girl next. The girl refused and Fortin
threatened to kill her with his gun if she did not submit to be used by Fortin's
companion. Almost at the same time, he fired at the girl, resulting in her death.

At the trial, the lower court found that the crime of rape was not suLffldently
proven and accordingly dismissed the same. The Supreme Court sustained the

* Ar. 15. 4.
'Unted States v. bandL. 2 PhML 19 (1903). Fror lter rullng. on th poat. em POl $e V.

Saan.t L. G.E. No. L-4644. April 18. 195: Pea So v. Meidaa. e 4L.. O.R.. 2o. L-4141-7.
Ma9z',b . 1Mdt ad People v. Cam .. 1, G.R,. NOL. 14"-4- Jan. 8. 10.L

8 Art. 48. Rev. Pawal Code
*9 Peo.* v. 71&n. a ... O.K. No. L.4. Aug. 29. 194&' r GJ No. ~eL SIM. April 11. 19S&
lArt. WRe. Cod
8 Art. 148. id.
&ALtrd Lasqoate and Pau.Uvo RJik RSOJo wra rbreqtunUge *=a1ded ham the fn~AW10-

tion and utilied as a state witnw. lAaqiuate -ar 64quited an x round of ressna.Ms dot"
bg tbelew 49C-

996



DWENT MSIONS

decision of the lower court for the rekson that no one actually testified having
seen the defendant in carnal act with tht girl and much less that force afi8
intimidation was employed by him in committing thie act. The Court held thus:

-. * the crime of rape Is of such a nature that it can only be atahlished by CIO"
and poitlve evidence. the same cannot be mad, to depend on Inference or dubious circus-
stautial evidence.-

Under Article 835, one of the ways by which the crime of rape (violaci6n)
may be committed is by having carnal knowledge of a woman through force
and intimidation.' Force and intimidation may be shown not only by the test-
imony of the injured girl, but also, externally, by signs of violence on the
victim's body, like finger grips on the front of her neck, on the arms and fore-
arms, on her cheeks and on her mouth, as well as by her torn garments stained
with blood,5 or, internally, by the findings of the medical examination of the
victim's genital organs.6 As neither of these circumstances was shown, the dia-
mnissal of the charge as to rape was properly made. The fact that Fortin was
seen buttoning his pants coming from a secluded place with the girl was taken
by the Court to be "at most an indication that a sexual act was had with her
consent."

The charge as to murder was, however, foutid proven by the lawer court.
This finding was sustained by the Supreme Court. The killihS was held to be
murder due to the fact that it was attended by the circumstance of treachery
(alevojsa).' The fact that the shooting was so sudden and unexpected,$ coupled
with the fact that the act was done without risk to the defendant "arising from
the defense which the victim might avail of in her favor" was considered treach-
erous by the Court.

The Solicitor General recommended that the penalty be lowered by one
degree because of the mitigating circumstance of drunknesu.9 But the Court
refused to do so for the reason that this circumstance was offset by at least
two aggravating circumstances: taking advantage of the accused's public posi-
tion 10 and the use of motor vehicle..'

Criminal Law -S ei-iou sillegal detention; act8 of lasciviousness;
no complex crime of 8 eiozs illegal detention and acts of lascivious-
ness in this c.se.

PEOPLE v. CHING SUY SIONG, ET AL.
G.R. Noe. L-6796-97, September 23, 1956

Under the Revised Penal Code, kidnapping or illegal detention is committed
by any private individual who shall kidnap or detain, or in any other manner
deprived another of his liberty.% Illegal detention may be serious 2 or alight.3

'Par. 1.
People v. Licerlo. 61 Phil1. 541 (~1 SU).
People v. Cubat at a. G.. No. L-T95$, J ne 8. 11U; People v. 11certas. 39 Phf 440(1113).
Art . per. 1. T7here Is trsacbery when the offender commit any of the crimas ain"t

the person, employing means. methoda, or forcm In the s-mution thereof whkh tend d
and specily to Insure Its executlon. without risk to hinme arising from the defenve which tie
offended might -mak." (Art. 14. par. 10, Rev. Penal Code.)

ofn I v. Paloo. 48 O.G. 4190 (1947). the Court held that the killng was t erae
as It was sudden and unexpected. But In People v. Delgado. 43 O.G. 1209 (147). It was
bald that more suddenness of the attack is not enough if the mode adopted doei not posiverly
tend to p rore that It was knowingly intended to insure the acoo=plshmant of the mna

eJthout any risk to the perpetrators ariaig from the defense that the victim aight 6dfIr.
Art. 15. Rev. Penal Code.

"*Art. 14. par. 2. Ad. The defendant and his companions wers soildlm of the 21st BC" of
the Armed Force of the PhIllppines stationed In the province of Datanges.

"Par. 10, &L
Art- 167. Rev. Penal Code. a amended by Rep. Act No. 104.

'id
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Illegal detention is serious if the detention: (1) lasted for more than five days;'
(2) In committed by simulating public authority,5 (8) by inflicting serious phy-
sical Injuries$ or making threats to kill;, or (4) if the victim is a minor, female,
or a public officer.$ Either of these four circumstances makes the illegal deten-
tion serious.

Thus in the case under comment, defendant Slong and David Mata were
charged with and convicted of the crime of serious illegal detention, committed
as follows: The complaining witnesses, Luz Zamora and Celia Mendoza, were
recruited by persons under the employ of the defendants from their homes in
the province and brought to Manila with the promise that they will be given
employment in the city. Upon arrival at Manila, they were taken to the em-
ployment agency of the defendants. During the time that they were there, they
were under constant watch.' At one time, defendant Siong tried to abuse Celia
but his attempt was frustrated by the girl's resistance. Later, the two girls
were offered for sale by defendants to certain customers but the girls refused.
Realizing their dangerous situation, they finally escaped. Brought to trial,
defendants were convicted by the lower court of the complex crime ,0 of serious
illegal detention with acts of lasciviousness. 11 Upon appeal, the Supreme Court
sustained their conviction as to serious illegal detention but reversed the lower
court insofar as the appealed judgment considered the offense committed as a
complex crime.

It should be noted that under Article 48 of the Revised Penal Code, there
are two kinds of complex crimes, namely. (1) a single act constituting two or
more grave ' or less grave Is felonies, and (2) when an offense is a necessary
means for committing the other. In the present case, the crimes charged were
serious illegal detention and acts of lasciviousness. Inasmuch as these crimes
did not result from a single act, it cannot fall within the first class. Does it
fall under the second class? Neither. For as correctly noted by the Supreme
Court, "certainly one cannot be considered as a means to commit the other."
Thus, while both of the defendants were convicted of serious illegal detention,
only Siong was further convicted of the separate crime of acts of lasciviousness.'

Ernesto T. Duran

Criminal Law -Murder; treachery.
PEOPLE v. GALLANO

GR. No. 1642, November 18, 1955

eArL 24S. par. 1. Raw. Penal Cod .
Art. 26?. Par. L

'par. L i.
*Art. 21*. Rev. Penal Code
Art. 257. Par. B. Rev. Penal Ood.

Sar. 4 idL For the 46fintion of a "vubtlc ofiBw"r under the Rev. Penal Code. .s Art. 20.
•Th ovirSimo on this point were ecuflictin but the eourt &v more credence to the toti-

maoin of Lb. ginls UPoC the ground that th*' wMVw __ In faci. even If their teed-
mopie were a bit czaawarata. thise tat was bald by the court -a not arguing against their
ere ibiJity an In the smian they were proven to be truthful (Poople v. Durante. 47 Phil 4(1325)

, Art. 4L. Rev. P*al Cod.
n Art. S" Re. B aPal Code.
-Art. p, par. I of the R" Peznl Code defieo grave felonie as -thos to which the law

attaebs the capital puashlanat or peaL&tim which In any of thei periods are affl~ti in so-
ordance wttb article 25 Of this Code.

' Par. 1. ibQL ".am grave feloam are th which the law punishes with penaIUts whish
in their maximum Pea are oorrecidowaJ in accordance with the above -entioned artkcJ&.

"Thaer are two * involved here: G.EL N'o. L-4794 and G.E. No. 1-479. In the first
case. both were eonv iced of Dmro- I'lal detenton. but defendant Slong was further convicted
or the separate crime of se of leelviusnm. In the -nd caaa. both were convicted only of
-eiol U1 det"MUos



RECENT DECISIONS

PEOPLE v. JUMAUAN
G.R. No. L-5746, November 29, 1955

PEOPLE v. BOLANDO
GIL No. L-5096, November 18, 1955

The aggravating circumstance of treachery or alevosi(a, when sufficiently
and clearly proved qualifies homicide to murder.2 There are numerous instances
wherein the Court found treachery to exist.a

In the case of People v. GaLLmno,4 the court followed the previous ruling
that there is treachery when the attack is sudden. The facts show that one
evening, defendants Leon and Gallano appeared in the house of the deceased
Metran and greeted him "Good evening." Without any warning, Leon fired
at the deceased, but the gun did not explode. While the deceased was crawling
to the next room to escape, Valentin grabbed the gun from Leon and fired it.
This time, the gun exploded and hit the deceased who was killed instantly. Be-
cause of the suddenness of the attack, treachery was held to be present.

In People v. Jumauan s the court had the occasion to reiterate the well-
established rule that when the attack in made from behind, such attack is treach-
erous.6 Parreflo the victim, was the owner and driver of a passenger truck.
In one of the trips, a woman lost her bundle of rattan placed under the driver's
seat. The drcendant was the one who tbok it, so the deceased went to his house
and demanded the return of the rattan. The defendant refused, claiming that
it was his. The deceased then started to leave, but as soon as he stepped to the
balcony, the defendant snatched a bolo from the rafter and struck him at the
back of the neck. Parreflo staggered and as he was about to fall, the appellant
gave him another blow. The Court held the defendant guilty of murder; the
killing was qualified by treachery, as the first blow was delivered quite suddenly
while the victim had his back at the assalant.

Treachery was, however, absent in People v. Bokmio.? It appears that
while a dance was being held in the house of the defendant's relative, the
deceased Ranay, chief of the rural police, arrived and started writing something
on a piece of paper. After the dance, the defendant asked him what he was
writing, but instead of answering, the deceased asked the appellant who gave him
permit to hold the dance, to which question, the defendant said it was "none of
his business." A heated altercation followed, in the course of which, the ac-
cused drew out his bolo and killed the deceased.' Although the assault was with
a deadly weapon, it was none the less a frontal attack and made after a heated
discussion, and therefore, there could not be treachery. Nocturrity 0 could not
be considered aggravating, elthen, as It was not deliberately sought.

There* 6 tCM~beZ7 when tb* offender 01MmltM &ZY Of the CrfDM. &asalt tbe
pi~rnX means. nbetbods. or forms In the execuztion thereof whic tend direcly and %-S
tnsur Its execution. without risk to hlnuelf arising fron the defense which Lb. affeaded pert
might make. Art. 14(16). R&r. Penal Code.

'Po1I v. A---tas G.R. No. L-.I". arch 5. 19s; People v. Tahaihe GN. .L 4
April 50. 1965

'See t0 Pun.. ILJ. 1545. 845-4 (1958).
' G.. No. 1.42. prom. Now. 15. 196".
' G.E. No. L-67"8. Nov.129. 1955.
* G.R. Nos. L-4412-13 Feb. 17. 1954: People v. Rsmos. G.E. No. L-6S4. May 16. 1964z; Peoe

v. Fuentes at aL G.1. 1o. L4027. May 281. 1ML
" G.J. No L46. Nov. It. 195M.
@The claim of self-d fense by the accused wan not givvn creit by the cor. consieing

that the deceased bed no weapon at the Um- and that thin defense was not eontained Ia the
sf11dawit.

Art. 14(6) pror'dme: Tb. folowlng are aggravating ctrcumstanom: . . . . 6. T1at the
.riL be commIted In the nishttlzne or In an uninhabited pisee, o b7 a band. whenever such
cirTUMntancde may facilitate the 0c0'oim n of the offense.
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Crional Law-Robb dft h6micido; Uabiity of a conspirator;
accessory/.

PE6PtIb v. WNGAD, EIC AL.
G.L No. L-989, November 29, 1955

In conspiracy 1 to commit a imle, all the co-conspirators may be regarded
as co-principals regardless of the extent of their actual participation.2

The instant case reiterated the 2Me initiated in the came of tMitd Stage
W. Maoalacad, that a conspirator shall be liable for all the acts of the other
conspirators although such acts have not been contemplated in the original plan
unless they endeavored to prevent the unlawful act of the other. Such ruling
was reiterated in Pople v. Do la Crsa and People v. Batista.i

In the present case, the facts show that one evening two persons appeared
in the store of the deceased Vicente Go to buy coca-cola and cigaretts. After
they had gone away. one of them appeared again with two others One proceeded
to an alley adjoining the store while the two others went to the counter, and witb
a gun pointed at the two store attendants, took all the money at the drawer.
At the xkme tkme, th& dtoded*ner *ho *as Nt~ndift beside thb store was pushed
and shot

The lower cotkt fodAd thei guilty Of tobbsry *ith homiclcte under Article
294 and sentenced all of th to pt&SA* pWtuai &nd indemnify the heirs
of the defeased.

The storekeepers Identled all the accused and pointed to Lingad as the man
In the alley who shot their father. Although there is no doubt as to the other
defendant. who robbed the stale, the evidence was Inumffclient to show that
Lingad was the one who assaulted the deceased and fired the shot which killed
him.

116*ever, the above circumstances did not affect the responsibility of the a*-
cused Lingad. By confessions submitted, all the accused plotted the hold-up
and all of them paktieIpAtWd I the pei-pbtration of the crime. It was Immaterial
wbethet it wai Llbgad or AW who shot the deemsed becadm eonsplracy w
conclusively shown by their ecmhon coneurwace and codffiath kcta, and all
of them should be equally Is pnalbik

The ruling in Poople v. BasistiR, that in #ovbo eo Aofticfdio, the homicide
not having been the subject of conspiracy, the others not having any interven-
tion therein, ouly that one who actually towtitt6d the homicide may be held
responsible for the complek crfte and the est akt Wbity only of robbeo ta
band, is no longer applicable.

Amado Mueod, the drivet of the tkxi used by the other defendatz did nok
take part in the original plah to rob; an he was a*are of the crime, he should
be liable an acoessory,' as held in the case of People . Ubi?0

'A CmPb1 oide when two - w. versan ce to an asrsecaet ennc rnh tbs -
mien of a felony and decide to ocaimit It.- Art. S. Sad pa. Rev. Pe&l Cod.

T2v t em decided aPldnz thie pt ) aiw: 1eo e. . No. L-725&,
29. x = P so v. Santo. R.7. 7719, Jul 1 29.'9 rum I (19T).

'0.3.L No. L-4US May to. 19M2a As 1"Ih 3 09 118)
e5a" Art. l (1) Rev. Pu.1 Code.

'b~zu th bomicide under Art. 294 ia different from the CONW1% offense pn)* d i
A. 48.L t 4s oontemlatem a situation who" one offense is a necwZ7 mesus for cmnmittins
the other. I a At .. 2*4. tbe hom cde ma-y Dot be unemary to the robbery- It mnay be netesar,
only to avoid tutn" rwetiftatioz of the robbers. U AquIIo. NOT25 ON CW~ut" "W 74S
(131).Is afl PM 493 (10"1).

*ose 3 tLt. It. Rev. POM] Od
Is G.JL No. 1,49. Aus. 81. ISM
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Criminal Law -Homicide through recklees imprudence; civil
liability of the accuse.

PEOPLE v. DIZON
G.R. No. L-8002, November 23, 1955

The general rule is that in order to hold civilly liable a person who is
criminally liable for a felony, there must be statutory basis therefor. But in
the instant case, the Court ruled that in the absence of such provision in the
Motor Vehicle Law, the Revised Penal Code shall be supplementary.

.The defendant was driving a motorcycle where two other persons were
riding. He was driving recklessly and in trying to avoid a collission with a
truck, he suddenly swerved to the wrong side of the street to a canal, resulting
to the death of the two other persons. The accused was convicted of double
bormicide through reckless Imprudence2 and was sentenced to imprisonment for
not less than 6 months nor more than 1 year and 8 months and to indemnify the
heirs of the deceased in the sum of 12,000 each and the government in the sum
of P350 with subsidiary imprisonment in case of insolvency.

As the accident took place on May 18, 1940, the Motor Vehicle Laws shall
be applicable; the penalty imposed by this law is imprisonment from 15 days
to 6 years, without provision as to civil liability. In the absence of such provi-
sion, Arts. 100 8 and 89 ' of the Revised Penal Code shall be supplementary.

Pilipina A. Arenas

Criminal Law -- Conspiracy which is merely inferred cannot be
the basis of an aggravating circumstance of evident prerneditation;
defense of alibi.

PEOPLE v. CUSTODIO, ET AL.
G.R. No. L-7442, October 24, 1955

The reformation of the criminal is the very core and fundamental basic
policy underlying our criminal laws. Because of this idealitic end in view the
almost illimitable power of the state to punish criminals I ii tempered with an
attitude of mercy. In the consideration of criminal cases the court must not
overlook the existence of mitigating 2 and aggravating a circumstances whenever
they are properly and clearly proven in order that in the imposition of the ap-
propriate penalty, justice is dispensed with a certain degree of accuracy.

One of the aggravating circumstances provided for in the Revised Penal
Code is the existence of evident premeditation in the commission of the crime.

See Art. U4S R. Penal Code..
Tbe same r was held In United States v. Man.bat. 25 PhIl. 540 (1914): UnIted States

v. Crami. 30 Phi. 1 (1915); Peole v. Santig 4.3 PhIl. 120 (192).
9 Act 39*1. Th. was passed after the Rvied Penal Cod. took effect. It pr vidm that

offensaes Lnolvins ne llgenc, in the opera ti./ of a notor vehicle. which results In tb. death or
wioin bodly injury. should be punished under the Motor Vehicle Law. Republic Act No.387.
effectve Jan. 1. 1991. azends sec. 67(d) of the said law and rstores the origicnl rule In
Art. US of the Revised Penal Cole that negligece In operating a car is punished under Art. U5.

"Every erson criminally liable for a felony is also eivilly liable."
'"If the convict ha property with whil, to meet the peiary tlab{tiJm mentiowed

in paragraphe let, Ind and 8rd of the next precedong article, he =t subject to . subsidia"y
lablity at the rate of one day for each 2 pews and 50 centavve." (Ist par.)

She power of the leaslatur, to punish offenses is not absolute but finds a constitiomal
llmltatioo. Pan. Comtr. Art. II. Sec. 19() expressly provids , "-Excessive does ahai not he
imposed nor cruel and unusual punishment Inflietd.-

A Art. 13 of the Rev. Penal Cod*e. enumerate the mitlztinz drcms tnes.
8 Art. 14 of the Rev. Penal Code. enumerates the aggravatinsc dCcUnta.
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The presence of evident premeditation must be proved as the criminal act itself. 4

It must be shown that the accused not only made a decision to commit the crime
prior to the moment of its execution but that this decision was the result of
meditation, calculation or reflection or persistent attempt 5 and a sufficient time
must elapse between the inception of the plan to commit the act and its fulfill-
ment giving the accused an interval to consider and accept the consequences 0
or overcome the resolution of his will if he desires to hearken to its warnings?
It Is not enough that it arose at the moment of the aggression.* Thus in one
case it was held by the court that a brief period of time intervening between
challenge and actual shooting sufficed to preclude the circumstance, of evident
premeditation in the commission of the crime. Likewise It is equally well-settled
that the fact that there was an extra-judicial confession made by the accused
that he prepared to kill the deceased does not warrant the consideration of
evident premeditation, such statement, if it has to be given credit at all was
just an expression of his determination to commit the crime which is entirely
different from the premeditation which the law requires to be well defined and
established2O Summing up the elements of this circumstance In order to ag-
gravate criminal responsibility, the Court of Appeals enumerated the following
elements to be fulfilled: (1) the time when the offender determined to commit
the crime; (2) an act manifestly Indicating that the culprit has clung to his
determination; (8) a lapse of time between the determination and the execution
sufficient to allow him to reflect upon the consequences of his act."

Under the foregoing elucidation of the meaning of evident premeditation
as provided for in the Revised Penal Code, It may be asked whether conspiracy 1 2

by several accused persons to commit the crime may necessarily point that there
was premeditation. The correct view seems to be that proof of conspiracy does
not necessarily provide a basis for the conclusion that premeditation was made
prior to the commission of the crime. In one case1 3 it was intimated that while
conspiracy implies reflection on the part of the confederates just as the offering
of money to another to commit the crime implies that the offeror has thought
things over, premeditation in such a case would not be evident in the sense
contemplated by the law. This conclusion is based on the settled rule of law em-
bodied in a long line of decisions that the conspiracy need not be proved directly
but the community of design may be inferred from the peculiar circumstances
of the case 1 ' whereas in evident premeditation, such fact must be shown and
clearly proved as the criminal act itself,1s and when conspiracy has been as-

4 United Statem v. EllcanajL 35 PhiL 209 (1917); 1 rAU mAW. Rm. Pzx. Cow Awi. 22440
(19S).

" People v. Cario. G..R. No. 1,-129. Oct. 80. 194.
ePeople v. Banzuar. 52 PhIl 87 (1918): United St.atis v. Daual. S PhBl. 6 (1903); United

States v. Palm. 19 Phil. 190 (1911); United States v. Cornejo. 28 PhIL 47 (1914).
'United States v. G0L 15 PhIL ,81 (1908).
8 People v. Diokno. 68 PhIL 601 (1939).
0 People v. Vlsa-ar. G.E. No. L- 894. June 12. 1955.

SUnited States v. Angeles. 6 Phil 480 (1906).
11 People v. Le&Aio. (01A.). 84 0.G. 1120.
22 Art. 8, Rev. Penal Code provides: -A conspiracy exist wben two or more persons come

to an amoamwent concernz I the commissik of a felony and decide to commit It.-
" People v. LeeJo. eupre note 21.
"Pople v. Mazdaray. 46 Phil. 88 (1924): Peope v. ManSo. 52 PhIL 548 (1M28): People v.

Xnriques. 68 Phl 534 (193); People v. Kalalo. 53 PhEL 715 (1984); People v. Dickno. 63 PhIL
S0 (1956): People Y. Bord&dor. 63 Phil. 80 (1915); People v. Ibafta. at a&. 44 O.G. 30_(194);
People v. Ban Luis. G.E. No. L-2M4. May 29. 1950; People v. Macul. G.E. No. L21. ay 19,
1980: Poople v. Remalante. G-B No. 4515,. Sept. US. 12; People v. Came. 0.E. No. L-4240.
Feb. i. 19. In this came. a man wa shot while eating supper. "-hr. wi tnmes claimed to have
seen the defendaut and two others in tb victime's front yard shortly before and after the shoot-
Ins. The court held that In the absence of a plausib)e explanation the natural Inference was that
they are privy to a consirmac to do away with the victim.

People v. Atssaona. G.E. No. .- 3959. Nov. 29. 1352: The onspiracy In this case wMa to-
ferred from the act of waylaying the victim together with the proof of a previons threat made
by two of the defendants and the lone standing animity btwsan the accused and the deoeased.

26 ee note A supwe.
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tablished by the evidence the accused may be regarded as principals irrespective
of their actual participation in every detail of the execution of the crime, every-
one being considered as guilty as those who had directly participated.16 It is
evident therefore that conspiracy requires a more liberal manner of proof than
that which Is required in establishing the existence of evident premeditation.
However, in order to justify the inference of conspiracy, it is not enough that
the persons supposedly engaged or connected with the crime be present when
the crime was committed even though he might have been interested in its com-
mission 27 and in the absence of a well-founded inference of the existence of
conspiracy the liability of the participants will be individual and not collective.1 5

Finally, the query would be whether or not there may be a case wherein
conspiracy maybe a safe basis to draw a conclusion that evident premeditation
exists. The analytical study of decisions of the Supreme Courts reveals that in
order that conspiracy may imply the presence of evident premeditation, the con-
spiracy must be shown with proof, clear and unmistakable, that a sufficient
time for reflection and persistent resolution to consummate the crime were pre-
sent before the plan to commit it is accomplished.

In this case of People v. Caustodio, et aL, the court had occasion to decide
the question of whether conspiracy can be the basis of premeditation. Prosecuted
and convicted of murder, the accused herein appealed. It was established that
the victim, Balancio was shot from behind while he was descending the rear
stairway of his house. The wife waled, "My God why is this done to ust?" to
which Bomeone whom she recognized as Valentin Custodio was heard to reply,
"That is what befits a bully." Thereupon, Valentin was rejoined by his brothers,
Tomas and Silvestre and the three bearing firearms went sway. The deed was
also witnessed by Antonio Goc, a brother-in-law of the deceased. There is no ques-
tion that there is conspiracy but can this inference of conspiracy be sufficient to
establish evident premeditation? The court relied in previous cases declaring:

'Under normal conditions where the act of conspiracy is directly establesbed with
proof of the attendant deliberation and selection of the method. time and =an of exe-
cuting the crime, the existence of evident premeditation can be taken for granted. Ia
'e case before no. no such evidenoe exists. There is no proof how and when the plan
to kill Balancio was hatched or what tme elped before It was carried out. We am
therefore unable to determine if the appellants enoyed sufficient tIm. betwee Its 1am-
tion and Its fudflDment dispassionately to consider and accept the eomnsncss. In othe
words, there Is no showinz of the opportunjt for reflection and the persistence in the
criminal Intent that characterixe the aggrravattn circumstance of evident prmeditation."

The defense of the accused in this case was alibi, but it was flatly rejected
by reiterating the ruling laid down in a long array of cases that when the a-

. People v. Cartonel. 48 PML 848 (19U5): People v. Dayur. 49 Phil. 4=1 (M): People v.
Chan Lin Wat. &0 PhiL 182 (1927): People v. Carinxan. 61 Phil. 41 (1924): People v. Cu Un-
lienrr. 61 Phil. 134 (1934): People v. Dm. 60 Phil. 143 (IO4); Pepl v. Masi.. 64 Phil. 757
(197); Peoplie v. Go. G.R. No. L.17. Feb. 27. 1951; People v. Ttziben. et aL- 74 PhIL 216
(13>42); People v. BersuaIn. G.R. No. L.-*09. March 5. 1"I1: People v. VaIertano, 0J3 X4.

1,011. Sept. 1. 1951; People v. De Ia Cruz. G.R. No. L,3013. Jan. 9. 111: People v. Goit. 91
0.0. 6178 (1955): People v. Mendoca. G.fL. No. "-46U. Ma-rch IS 1962-

1 People v. Samano. 4 0.G. 204.3 (1947). People v. Banal. GIL No. 1-409. July 24. 192
An examination of this case would make the concluslon clearer. It appeara that Banal had two
previous alterations with the deceased. PIones. Upon report of the matter by Brnal to t0
authoriti s. A =nLiftra' police patrol was d!spatchad to apprehmnd Pone and Dernal went with
the patrol as vuide. In the spprebenalon of Pilomes. be was killed upon the order of the sargexat
In command of the patroL The prosecution so..ht to establish the opmnlicity of the defendant
Bernal. The court held that the mee fact the accused had two previous aitarcatlons with the
deceased and that his report of the incidents bad been the cause for the dispatch of the patrol do
not suffice to establiah his liability as a co-conspIrator. The actuations of the accused indicate
that be was quite content to leave the ca s with the authoritles.

i United States v. Mgcomot. 12 PhIL 3&6 (1909): United States v. Mactnl. 24 PhIl. 17 (19111;
United States v. Ablob. 37 PhIL 137 (1917); United State v. Leeon. 10 Phil. 516 (1911): Peope
v. Tam&o. 44 Phil. 38 (1922): Peopw v. Caballero. 53 Phil. 6 (119): People v. Ortiz. " Phi
993 (1931): People v. Tamayc. &d Phil. 587 (1932); People v. lballes. 44 O.0. 30 (1949).

oPeople v. Iturriasg. 47 O.G. Bupp. to No. Mi. 14 (1951): People v. LAwmsa. 70 PILM 51
(1940); People v. Mendoza. G.I- N-. ". March 2S3 1I.
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cused have been clearly identified by the creditable witnesses for the prosecuition
at the locus of the crime, by means of dear, explicit and positive testimony, the
alibi cannot prevail."

Cxminal Law-Aggravating circumstance of taking advantage
of a pubijo positioli.

PEOPLE v. SALES
G.R. No. L-7187, October 24, 1955

One of the ggravatinc -cstances provided for in the Revised Penal
Code In that the offender has taken advantage of his public position.' However,
in the consideration of this cirtumstance, it Is not enough that the criminal In
occupying or has occupied a public office at the time of the commission of the
crime. There must be a clear, evident abuse of his public position' and that
this eircumstance Is not necesary and integral element of the offens committ
because the fact of being a public officer is inherent in the crime itself.' There
is however authority to the effect that even if the public officer did not abuse
his office if it is proven that he has failed in his duties as such public officer,
this eircumstance would still warrant the aggravation of his penalty.'

In the instant cams the Supreme Court had another occasion to explain the
correct application of this provision. There is no question that the crime of
murder was committed by the aecused. The facts are that Mallari and Tan
were members of the polka force of the City of Xollo and detailed to guard the
house of a certain judge. On the evening of August 14, 1951, Suaten and Sales
were halted by Tan while they were approaching the house of the Judge. Suaten
and Sales identified themselves as Constabulary agents but because they were
in plain clothes and armed with A5 caliber automatic pistols, Tan told them that
he was not satisfied with their Identification. As a means of precaution Tan
picked up his Thompson sub-machinegun at the same time shouting that he was
not convinced that they were constabulary agent. Irked by what Tan said,
Sales, after coming near Tan, pushed the latter. Mallari pacified the two and
the matter was believed to have been patched up. But Sales went to their camp,
put on his fatigue uniforms, took his garand rifle and returned. Upon seeing
Tan, he fired eight shots at him killing him instantly. Under the foregoing
facts, did Sales take advantage of his public position, being then a non-com-
missioned officer of the Philippine Constabulary? The trial court considered his
being a public offioer as aggravating.

In rejecting the lower court's finding, the Supreme Court said:

-Iwka to the agguvattag eireutanoe ..Vpredatad by the lowev eo thi. to
40. A p A.Dat a not toke dane of tvts pstdon to emmit the erime. At swl
his pujo poet$o emabled him to take a wgand rifle from the armory of the pievtneb
JaM bed be could basv take. a sarand rle fro tr ourom to aboat the vletaiL.

0 Pe v. Do Aa a. 61 Pb. 884 (s4): People v. Mnda 72 M. 8=1 (1005): People v.
"n. 75 F. On (1.6); Peovle v. Dy Too. 47 O.0. 48t (1991): Poo:le v. Faiado . No.

L-10. June T. 14: People v. Me.. 0.3OR 2. L-1 ?I. Jone So. 1941; P00 v. ra. 47
0.0. 4111 (141); People v. Ztla* 0.3. No. L-468. July 19. 19-4: Peopl v. JrsS&:l V.R.
L,54T5 Aprl IL I4: Peple v. F4ar. 0.L No. Le . Werth M I1364.

'Art. 14. soa. 1. Rev. aCode
RUnteed states v. Torrda. 22 Phil. 188 (1012): Pave v. osodoo. " Phil. 7T2 (1334).

PenpW v. Cwnedm. 91 PbSL "0 (1065).
*Peomp v. Twos. 4 PbM 215 (1IM): People v. Calehon. et &L. " PbM] 944 1l29l). For

Instance the a&gXmvatinr eiremtanee of tadkmnw atwautave of a pubiS. pa itJon cannot be Cones-
an'd fn tbone povided for %midar Book 11. 710a VT! of the Raw. Panal Oode.

Unted 84a t v. Ckguan. 4 Phil 424 (3104). Here. one of the defendants wa sbown to
be a vioe pmat of the ton or Doeoec where the briandaae w perpetrated. In ton2fderinS
the eggravating d 1-e0 agaiset n. the coart declaTred: "e tact that the dwfnant we
1&& pa Vr.Min o a twa at the Ime e vo ntarfly joined a baud of brilands make. his

abotIy greter for the reamo that be %bva taied in hi. dutwo va ac omnip.) efame.-
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Crimnal Law -- Cii liability of an accused person.
PEOPLE v. PANTIG

GD1. No. L-8325, October 25, 1955

The liability of a person accused of a crime is two-fold, namely, criminal
and civil.1 This seems to be the general rule only for there are certain case
wherein the accused even if guilty of the crime charged would not be civilly
liable 2 or where the law does not expressly authorize the payment of indemnity,&
On the other hand there are cases where the perpetrator of an offense is by
express provision of law exempt from criminal liability and yet may still be
held civilly liable therefor.4

The civil liability that is due from the accused must be that which Is a
necessary consequence of or that which arises from the criminal action a not one
that Is entirely foreign or separate from the cause that gave rise to the criminal

prosecution.6

Before the effectivity of the New Civil CodeT the Rules of Court' was the
sole governing law regarding the procedure that must be followed in the enforce-
ment of civil liability of an accused person. However, the New Civil Code con-
tains provisions* modifying certain matters of procedure enunciated in the
decisions of the Supreme Court and those provided for in the Rules of Court.*O

In this case of People v. Aveltno Pantig.21 the defendant was acquitted by

the trial court of the crime of estafa but the trial court ordered the defendant
to pay the offended party the amount of 7l,-00 which is the amount alleged in

'Art. 100. Rov. Penal Cod.. provide: -Every xw2 crindnally liable for a feon is als
elvay RahkL

aFor instance. crimme against national seurity. as treason. NevertheI. civil liabaiity may
arlse in a caae of treason whre the ovar act that constitutes the wiving of aid and comfort
to the enwn y consists In the hillins of a smpected gurrlea. I XaUIAP. R.v. P3tAL Cos
AAW. 48) (2962). Also crimea. the commission of which are not usually attended with damagee
to Lhird persons as contmpt of 6ourt. crimes, asainst relious worship. resistance to authorities.
e- United states T. fear,. 2.5 Phil 600 (1913): People v. Oriam. $1 PhiL 144 (1927).

6 United States v. PaUfio. 4 PhIL 160 (1904): Coeira: Diton v. People. .9. No. L-5001.
Tw. 3. 196. Boo am People v. Moreno. 40 Phi!. 178 (1934); Corlaso v. Luson rokersg.
PhiL. 184 (1911).

EArt. 101. Rev. Penal Code: United Stats Y. iagary. 20 Phl.L 42 (1911).
8 Peopie v. Mol 68 Phil. 6126 (1939): Manila r.. v. Saltasar. 4, O.G. 9374 (163): People

v. Abtilers. 43 Pbl l (1540): People v. Maflairo. 40 PhIL 496 (1039). Theme tre last case
we" cited by the cour In the crse under co i tnL In all the eseca. the defendants wer
acquitted prevlously and after their acquittal th filed motions to demand tbe payment of th0
mlarlni due them durinr their suspenaon. a. court -uled that they cannot recover their
salaris in the same, criminal action. The only civil responsiblllty that may be Imposed by the
eourt to that which aria" from the riminal act.

To th ruling, It i believed that an exception has bewn created o view of the eonactrnent
of Re public Act No. 67 and the pronounement of the court in the as" of People v. Dautista
s0 0. . ft" (1964). which declared that under Rep. Act No. 567. after acuttal of the acumod.
be is ipso facto enUtled to payment of his melanic during suspension.

* Art. 81. New Civil Cod&.
'l7%e New Civil Code took effect on Ags 30. 1950, asmosttled In the case of Lea v.

Del husarfo. G.3. No. L-4319. April tO. 1964: a uudo v. jofas. G.E.. No. L4706. Dec 2-. 1MISUs
Cemebar v. Crm, G.E. No. 1-49841. Dec. 2M 1954.

* Rule 107. Rue of Court.
* 7%0 new DproiioCm of Le Civil Code pertinent to thi sfaroamnent of civil Uabfflt" In en-

iaiLl cabam :re: Arts. -4. 2. and 4
rnIt is submitted tLht the cases of AImed. v. Abvroa. 8 Phil. 173 (1307) Wise A Co. 9.

Leios". 46 Phil. 214 (193) ad Francioo V. Owrabis, 44 Phil. t27 (124). wlh declare that
ezeinptiop fromn the criminal action iinp ~s. the ea~uptlon from civil liabi~ty. seem to have beent
modified by Arile 29 of the New Civil Code. which allows the filing of a civil action based on
the same act or omlmion which has ben the subject matter of the crimla.a- proascmtion but the

defendant wa AS "ltied bcam his guilt ba& not beon proved berond reasonable doubt. Bee
De Gusnuan v. via. G.R. N o. L-207. Feb. 1. 1956. for the core Interpretation of the
provlsaioa.

Ikewle. Bar- I Ce) of Rule 107, flum of Court and the prinalple laid down In the cme of
AM& v. Aeu.,. &S Phil. U4 (19129). to the effect that after a crinal action ham been com-

menoed. no civiu action arilas from the mame offense can be prosecuted; and the ame ssall be
suspended In whatever stage it may be found, until final Judgment In the criminal p. e
baa ben rendered. are does'ed rlodifled by Arta. 32 and 18 of the Now Civil Code. becae even

In the commmeneornt of a criminal action in th ca enumerateJ by the provislons. a civil action
may stiln be Instituted and may proceed Independently from the criminal action. For the eone
intarretation of Art. 3. See Cars'ndan v. Santiao. 51 OG. 272 (1461).

G.A. No. I-M1. Oct- .5. 1961. 51 O.G. 5427 (1965).
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the Information to have been obtained by the defendant through false and frau-
dulent representations from the offended party. It was however found out by
the judge that the same amount was obtained by the defendant as a loan. The
question is whether or not in spite of the acquittal of the accused, he can be
ordered to pay the offended party without the necessity of filing a civil action for
the purpose of recovering the loan as found out by the court.

The court decided in favor of the accused by declaring that "the liability
of the defendant for the return of the amount so received arises from a civil
contract and may not be enforced in the criminal case." Thus, the order of the
court to the effect that the defendant should reimburse the offended party waS
revoked without prejudice to the filing of a civil action to recover the same.

Mariao M. Tajois

Criminal Procedure -Venue.
PEOPLE v. DIPAY

G.R. No. L-8880, November 29, 195.5

Venue has reference merely to the place of suit. Consequently, while juris-
diction is a question of the power of a court, venue In a question of locality.1

In all criminal prosecutions the action shall be instituted and tried in the court
of the municipality or province wherein the offense was committed or any one
of the essential ingredients thereof took place.$

In the instant came, the CFI of Zamboanga convicted the appellant of violat-
ing section 2702 of the Revised Administrative Code.8 The information alleged
that the accused "wilfully, unlawfully, feloniously and fraudulently and know-
ingly buy 81 cartons of Herald Cigarettes, manufactured in the U.S., the same
having been imported contrary to law." While the information alleged that the
illegal purchase was made in the city of Zamboanga and the trial w held in
that city, the evidence shows that tho purchase was made in Sltangkay in the
province of Sulu.

As was held in Beatmr v. Ramojr, 4 the Court ruled that the trial should
be held in the province where the offense was commItted.

-7%is I a funzanwatal VrIadile. the purpos boln not to compel the defendant to
mowy to and appear In a diffret court fro that of the provnsee whmw th erbu was
ecmt-Ited. as it would cam hh great Inco veninme in looking for his witDos ad
OtbW 6911000 IM sAPO pm-

The Judiciary Act,* creating judicial districts each of which may consist
of several provinces is not in conflict with section 14 (a) Rule 106 of the Rules
of Court and therefore they should be enforced together harmoniously.

The case of Duran v. T=n,' confirmed the ruling that venue in criminal
cases may not be wsived. However, this ruling has been criticized by some
writersT

S NAVAR2. A T7a z~r ow Tit LAw or CarnziAL P Vovus in T' PxnYIrm 8 (11).
2RWO 206. see. 14(s).
2 Any perso who shaU fraudulently or knowingr import or bring Into the hflippinm. or

amsist In so doing. anyx merchamdine. co=LrTt law. or b receilv coneal b,. on r to aay
men nz facilitate the tansportatiou. eot. or ae of sok mberchandse ter itatio
knowing the same to have been importa eontrazsx to law. shall be punished b7 a line of n"
*ss than &&i hundred Pesos but not zoore than five tboesnd p~and b7fipriscument for not

o than three montba nor more thn wo year and. it the offende is an alien. he a be
subJect to deportaton. (As &meded b Rep. Ast No. 4)

* 60 O.G. No. iL p. 5T762 (14).
S.Rep. At No. IS.

4 47 0D.0. 4075 (1"50).
T 8ee NAVA0. &ePS 00 1. &1 9P-40-
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CAiminnl Procedure--Double jeopardy.
PEOPLE v. POMEROY, TARUC, ET AL.

G.L No. L-8229, November 28, 1955
PEOPLE v. JARAMILLA

G.R. No. L-8080, November 18, 1955

The doctrine that no one shall be twice put in jeopardy for the same offense
is ancient, being embedded in the common law and in most constituiions.2 The
doctrine applies to criminal prosecutions only. The rule not only prohibits a
second punishment for the same offense but It goes further and forbids a second
trial for the same offense, whether the accused has suffered punishment or not,
or in the former trial has been acquitted or convicted.3

The first sentence of sec. 2, Rule 118 of the Rules of Court provides: "The
people of the Philippines cannot appeal if the defendant would be placed there-
by in double jeopardy."

In the case of People v. Pomeroy,s the Court reiterated the rule that in
criminal cases, the State cannot appeal when the defendant would be placed
thereby in double jeopardy. Here, the defendant-appellee Luis M. Taruc to-
gether with William Pomeroy and six others were charged with the crime of
rebellion with murders, arsons, robberies, and kidnappings. The defendants
Pomeroy and Celia Mariano Pomeroy have already been convicted and are, at
present, already serving their respective sentences, while the others are still
at large. All the defendants were affiliated with the Communist Party of the
Philippines and "Hukbong Mapagpalaya Ng Bayan" otherwise known as the
Hukbalahaps (Huks), the latter being the armed force of the said Communist
Party. The appellee, Taruc, pleaded guilty to the crimes charged in the informa-
tion after counts 1 to 6, and 8 of which were suppressed. The lower court con-
victed him of rebellion under Arts. 184' and 185 & of the Revised Penal Code,
and sentenced him to 12 years of prison mayor,4 together with its accessory
penalties The Government appealed on the ground that a more severe penalty
should have been meted out on him.

As was held in U.S. v. Kepner,T the Court ruled that our laws being of
American origin. Anglo-American precedents should be followed, and that no
error however flagrant, committed by the court against the stat, can be re-
viewed by the Supreme Court when the defendant has once been placed in
jeopardy and discharged, even though the discharge of error in committed.

Quoting from the case of People v. Aug Cho Kio,4 the Court said:

Croe e d pu eute el Psse . a]usado en de&e Jeopev. et -s. ad
Peliro do redbir Ia cwc es de recuion perpetua dps d. babde sldo ooandesdo 7V
el Jugado inferior a v mnor."

22l C.JAL see. 1138 p. SL
STb recent caes wberv the Court hold double Jeopardy to attach are: Crisologo v. vmaio-.

G.1. No. L"4277. Feb. 16. 1964: Cam v. Cinco. G.I.. No. 1-7075, Now. IL5 1914; People v. An&
Cho Kio. G.IL No. L-CAs. July 29. 1984. Son 30 PsXZ. LJ. 315-15 (1566).

* G.R. Nm L-SMt. Nov. M5, 1065.
*rhe crime of reballon or inmrrection In oommitted by rising pub ilcly and taking arms

against the Government for the purpos of removing from the allaglance to said Govern=mt or
its laws. the territory of the Phlppine Islands or any part thereof of anbody Of land, avl
or other armed forces. or depriving the ChWf xeeutlve or L tlie -= or partLly. of any
of their powers or prerogutves."

'"Any peron who promote. nmaintains or beads a rebellion or insurrection, or who, who.
boldingr any public offli of employment m part herin. engaging i war against the force
of the Governmant. destroylog poperty or committing srious violenes. exacting contributions or
divertinc public funds from the lawful purpoe for which they have been appropriated. shat!
suffer the pernaty of piilo mayor and a is not to exceed 10,000 pem." (lst Par.).

* e Art- V1. Srd par.
'11 PhIL 649 (1904).
G.It No. L4687-448S. JulY "9. M554
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In the case of People v. Jramilta,* the Court ruled tha double Jeopardy
does not attach when the case is an appealed one from the JP to the CFI and
the proceedings in the latter have not been started. The defendant Jaramilla
was convicted of less serious physical injuries and was sentenced accordingly
by the Justice of the Peace. He appealed to the CFI where the hearing was
postponed for two tims on the motion of the accused. When the date for hear-
ing was finally set, the fiscal did not appear, the judge dismissed the case
"for lack of interest on the part of the prosecution."

This act of thi lower court was held to be an abuse of discretion consider-
ing that tke fscal had a'very reasonable excuse for not appearing, and that
the two previous motions for postponement by the accused had easily beem
granted. The reopening of the case would not amount to double jeopardy be-
cause the ease was dismissed before the accused had pleaded to the information
in the CPL. An appealed cas from the JP should be tried as if originally in-
stituted,10 although a new information need not be filed in the CFI provided
said information charges the same criminal act for which the defendant was
tried in the Jp.U

Crinmnal Procedure -Effect of plea of guil/t; counsel de oficlo.
PEOPLE v. GAITE

G.R. No. L-7929, November 29, 1956

Under the Rules of Court, there are two pleas recognized, namely, plea
of guilty and plea of not guilty.2 Plea of guilty can be put in only by the
defendant himself,* and any other person is absolutely prohibited from enter-
ing such a plea.' Plea of guilty amounts to a confession as differentiated from
a mere admission,' and Its form of language is not important. It has the ef-
fect of admitting the material facts alleged in the information.'

In the Instant case, the defendant was chargvd with parricide. As he wan
without a lawyer, a counsel de ofirio was appointsd. A penalty of reousid
perpetua was imposed on him. It is now contended that while the accused was
willing to plead guilty, he wanted to explain, and therefore that is equivalent
to a plea of not guilty. As the record shows that the plea was made In an open
court with the aid of an attorney who was reminded of the effects of a plea of
guilty and who had all the opportunity and time to take the proper course, it
follows that the plea is "an admission not only of his guilt but also the material
allegation I the information that he Is the legithnato son of the deceased." The
testimony of the mother during the preliminary investigation as to create doubt
the defentfnt's legftimacy could not be taken into account as It was not made
pxrt of the proceedings in the lower court.

Pilipina A. Arenas

* G.R. No. I-So w Nv. It. low5
- Aftar the notk of appe. aln the PoomdlnoMtau Sod s1 oa the luau" of the

or mu=Icfo court are vaeated. and the aba hbe tried In all wme SZOw In the
of Flimt lnataoe as. If It wer a o oixinaIlh Iznauttnd in tha" ourt."

u Critowom v. Dir. of Pvlacce. Al PhIL Ms (19M2).
'3 Be UM 114. 981. 2
gRl 114. sm. A prod : -A pim of sufty ea be put oba' by the dmdant hlinelf Ia

m eiart.f
e Unftad states v. Gim ens. 54 rhD 74 (931): sJ at Xaulla v. Dal Rosario. I. El

"0 (IM).
oUnIted state v. Cwos, 22 PhL. 1412 (1314); United States v. Grat. 13 PUM In (1910):

United State@ v. Rawu. 227 PbI. 164 (1318).
OU.&. v. Diner 3. PhL.a G- (1911).
oPeopi. T. NZ Pak. " 0.G.-(1M0).
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Criminal Procedure -Imposition of penalty after a plea of
"guilty"; discretion of judge.

PEOPLE v. GO PIN
G.R. No. L-7491, August 8, 1956

Upon arraignment,% the defendant must plead to the complaint or Informa-
tion either by a plea of "guilt1y or "not guilty."* If he pleads "not guilty"
he in effect denies the facts alleged in the complaint or information; s whereas
if he pleads "guilty" he Is voluntarily admitting his guilt and all the material
facts alleged in the compaint or information.'

After a plea of "guilty," may the defendant be punished immediately? It
has been held that a plea of "guilty,"' formally entered on arraignment Is suf-
ficient to sustain a conviction of any offense charged in the complaint or in-
formation, without the introduction of further evidence, inasmuch as the defend-
-ant himself, with his plea, supplied the necessary proof.& However, In order to
avoid the danger of improvident pleas, courts may exercise their sound discre-
tion in the appreciation of the plea of guilty by taking testimonies of witnesses
for the purpose of ascertaining the guilt and the degree of culpability of the
accused,* and to determine what punishment shall be imposed.'

In the Instant case the defendant was charged with the violation of Article
2018 of the Revised Penal Code for having exhibited indecent films in the
Globe Arcade in Manila. At first he pleaded "not guilty," but subsequently, ha
was allowed by the court to withdraw his "not guilty" plea and changed it to
a plea of "guilty." The trial court, instead of sentencing him Immediately, pro-
ceeded to view the films and after noting only a slight degre of obscenity, in-
decency and immorality in them, sentenced the defendant to six months and one
day of priui6n correccianmW and to pay a fine of ?800.00. From this judgment,
the defendant appealed to the Supreme Court, contending that in view of the
slight degree of obscenity, indecency and immorality noted by the lower court,
the prison sentence should be eliminated from the penalty imposed. The Supreme
Court observed that the trial court could have imposed a graver penalty an
recommended by the Solicitor General but refrained from doing so because of its
conclusion as to the slight degree of obscenity in the films. Finding the penalty
imposed by the lower court to be within the range provided for by Article 201,
the Court dismissed the appeal upon the ground that it did not "feel Justified
in interfering with the discretion of the trial court in the imposition of the

sentence in this case."

Ernest* T. Duii

I Ratio I1 M aQI t CO.
9 Rule 114. e. L If the defendant riefs to plosd. a Vism of -not Eo:Uty" .bfl be oatmd

for him. Sae. 3).
• United S Latm v. Liam S a. 17 PhUL 27 (1510p.
' The snence of the plea of ruilty In a eTimlJ trial is that the aaenaoed admits h. guilt

frely. voluntarity, and with full knowlelge of the consequences and. meaning of hbi sat. &04
,with a clean undervtandIng of th4r precise naturo of th. critne or crimea charge. United States v.
Burlado. 42 Phil. 7z (1921); United States v. DIneros. 18 Phil. 54 (111); United Statms v.
J, .8 In Phil. $0 (191I).

United Statem v. Jamnd. eupras not. 4.
*Sooe I Mos.&x. CommunTs am rxs RvLjm or CounTr 64 (2d ad.).
T Rule 114. sm. k Rulm a Cofur.
• Art. 201 provides that tbe Venalty of pv n' .ovroeZw In Ihe mInimpua Pei or a

fiae ranins trom Soo to 2,00 poo. or both. -%-I' be Impo ed upon - . . L Tb who in
theaters. faIr uinveatocrapbs or any oth plase open to VuhUa view. ah*R eki ,siL ms or
imoral Vlays. ats or shows . . .
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Evidence -Extrajudicial confession; its admissibility; waiver
of riight to object.

PEOPLE v. YATCO, ET AL.
G.R. No. L-9181, November 28, 1955

When the accused makes a declaration expressly acknowledging the truth
of his guilt as to the offense charged, It may be given in evidence against him
The general rule is that a confession is admissibl only against him but not
against co-defendants as to whom said confession is hearsay evidence, for he had
no opportunity to cross examine the former.3 Evidence offered by a party against
the objection of another must be relevant to the issues of the case and tend to
establish or disprove them. However, a matter may be relevant to the issues
of the case and yet incompetent and Inadmissible as evidence by reason of es-
tablshed rules of evidene-8

In the present case, the lower court ordered upon the motion of the defend-
ant, the exclusion of evidence offered by the NB Atty. Xavier of an extra-
Judicial confession allegedly made before him by the other defendant ConsunjL
The counsel for Pangaaxiban interposed a geweral objection on the ground that
it was hearsay and therefore incompetent as against him. The courts order
was based on the ground that the prosecution could not be permitted to introduce
confession. to prove conspiracy without proof of such conspiracy by a number
of definite acts, conditions and circumstances. 4  The Court ruled that the
ovidence must be admitted. Confession made freely and voluntarily may be
used as evidence at least against him., The ground* upon which the lower court
based Its order, refers to statements made by a conspirator during the pendency
of the unlawful enterprise in furtherance of its object and not confession made
long after conspiracy has been brought to an end.' Under the rule of multiple
admissibility of evidence, even if the confession of the accused may not be com-
petent as against his co-accused, being hearsay an to the latter, or to prove con-
spiracy between them without the conspiracy being established by other evidence,
the confession is neverthless, admissiblz as evidenc of the declarant's own
guilt.

The Court quoted the ruling in Prao end Co. v. PAoeai I,.avsroac Co.e:

"Jutle 10asottt*vk A ma etiounty s~atera -Ain the .. a Wba" tld
objsti" t the 04600 of pi 46" wedi with lem Imuer. 72e preatS. at ezcho6-

taff VY~ ON Anobetra O&JOUOM to Its zss&erI&1It~ro taecl objcjes is the F,
at the q~ala abaqM be &0&A -A "

It was further ruled that the granting of order based on a ground different
from that raised by the accused was not proper. Said the Court: "The right to

l I ee. t. 4. ] f Court. People v. Lbt . G.R. No. 1-9. MW' 4. 1313 Sea amo
80 Pau.. L-,. 674 (2015). for notis on People v. Gaamon. G-I. No. 1,-6M May 1. 19W

s il mom". ComasmZi am rU RLtL - Cor y 17i (197) ettin United Steam v. Ga-
zraT. 2 Ph 483 (1348); UnJted States v. MeJaa. 4 Ph. 14 (13"4).

a A. JvL v- 14&, pv~U3flS
oRl 18*. I= 08L M OWS. of C31= 600 2S PUn. I. M8 (IO4). *W noesai a POOe 18.W

Deemar. 4) O.0. 919 (191"P.
A UnIted Statas v. Vow. 43 PUL 41 (12); People v. Band*. 50 PU. 37 (122); People

v. ianst. 64 PUL4 (1387).
S -Tb. act or dedlarsto of a canspirs t relatins to the ncrpfrav and dwlnir Its existence.

may be xtves In evidenee assInst tbo eonsrlutor after the nsptrC is bhon by evidne otber
the eneb at or deeara tion.- Rule 2M3 - .MRaan of Cocat.

'Unated State. v. ZMpt do, PhIll 613 (ion):) United Slites . Rarauuda, 24 PhD. 416
(13m): peovs V. ft . ,8 lhl. Tis (IM); Pepl v. Na&, U2 Phl. (IMa).ant Fl 816.-17 (IlSM).
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object is a mere privilege which the parties may waive and if the ground is
known and not seasonably made. the objection is deemed waived."

Pilipina A. Arenaa

Evidence m-Admissibiity of evidence; crediility of witnesses.
PEOPLE v. MAMADRA

G.R. No. L-6580, August 20. 1955

The instant case was a prosecution for robbery with homicide., The follow-
ing facts were undisputed:3 In the afternoon of October 5, 1950, a group of
armed moros, led by the defendant, unexpectedly arrived at the house of Esteban
Ortuoste. After stripping the latter's house of its belongings, the defendant and
his companions proceeded to the house of Ricardo, a brother of Esteban, taking
with them Esteban, his wife and one Baquero. There they met Rafael, another
brother of Esteban, from whom they demanded money and arms. Rafael denied
having money or arms. Angered by his reply, defendant and his companions
fired at Rafael, killing him almost instantly. Tried and convicted, defendant
raised in his appeal to the Supreme Court, the sufficiency of his identification
by the prosecution witnesses and the admissiblity of a certain "Narrative Re-
port" presented by him in his defense.

In this jurisdiction, there can be no evidence of a writing other than the
writing itself the contents of which is the subject of inquiry.' In other words,
the original ' writing, as a general role,D must be produced and proved.e In
the present ease, the "Narrative Report" presented by the defendant tended to
show that at the time of the alleged killing he was In Malabang because he
was being trained in connection with his request to be a policeman of this town.
This writing was supposed to contain a report of the activities of one Dipatuan
who testified in support of the defendant's alibL The lower court refused to
admit this writing on the ground that it was of dubious admissibility. The
Supreme Court agreed with the lower court. The latter court gave its reasm
thus:

*ore Person certifyinu it wvd not presnted as witness and the defenee faired to ive
a atitsfactory e-xplanAtlon why that report was submitted by Dlpetuan directly to the
Provineal governor without coursing It thru him Immediate chlef. the rzaor of Msabeas
An the trial awart obeerved. this report b the earmak of a fabrLeated evdem."

With respect to the determination of the credibility of witnesses, courts
take into account the witness' manner of testimony, their intelligence, their means
and opportunity of knowing the facts to which they are testifying, the probab-

IArt. 294. par. 1. Rev. Prna Code. Thin Is not a complex crime which fang unda Art. 4L.
7%b Is one Indivtaible felony punishable by one dlstinat pVe.nti--du-as prVelae to da&th.
PA A. CazxrnAL LAw 4s (158 1 ed).

SIn his appeal, defendant merely disputed the suf€cienC7 of hia S& teutiSou bh the w*s
nea. who. accordin to him. do not know him per.onaib'.

I Rule LM. se- 4. Rolm of Court.
4 "Orisaal- does not necesrUy m the fOret paper written. Bee M Moa"w. Cowxzxs ow

rwo RtIA 0rr CourT 448 (ad ed.).
'The exceptions am: (1) When the oriainal his ben Jost of detrord: (2) Wlen the ort-

sinal is in the po mIon of a party minst whom the evidence Is offered. and who faJU to
produce It after reasonable notlce; (3) When the original is a record or other docmnt In the
custody of a public officer. (4) Whn the orignal bas bee. revorded In an existing record
a certifed copy of whSct Is made evidence b7 law; and (5) Wben the original consists of
numeros acounts or other documnents which cannot be examined In court without great Som
of time and the facta sought to be etabllhed fro tin . ouly the g nerl result of the whole.
(Ru 123. s. 45. Rulas of Court.).

$ See Mcew. op. oW supre DoW 4. at 447.
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lity or improbability of their testimony, their interest or want of interest, and
also their personal cr*dibilty so far as the same may legitimately appear upon
the trial., In the instant case, the witnesses who identified the defendant were
Esteban Oxtuoste, his wife, and another brother of Esteban who came upon the
defendants as they were leaving the scene of the crime. Their testimonies were
properly admitted because, with respect to Exteban, the Court observed that
"he was placed in a situation 8 that makes it difficult for him to forget appel-
lant." In the same manner, the idntiflcation made by the wife wak given
credence for she "had been placed under the same ordeal." Moreover, the Court
also found no improper motive on the part of theme witnesses to impute this he-
inous crime to the defendant.*

Ernesto T. Duran

l d -on -Enrollment of minor children in government
a rav~e scoU; burden of proof to show special lificatmi,.

Y. KIN CONTRA REPUBLIOA
G.R. N. L-6894, April 27, 1955

NG SIN v. REPUBLIC
G.IL No. L-7590, September 20, 1955

Section 2, paragraph 6 of Commonwealth Act No. 473 2 is a condition pre-
cement for the grant of Philippine ci tizenahip.' Hence, the applicant must prows
affirmatively that he has complied with it, otherwise his application will be
depled.2 It is no valid excuse for non-compliance with it that the applicant cane-.
not bring back to the lPhllippirkes his minor children of school age due to wa i
or due to his financial difficulty.& Neither is it valid reason for such non-com-
plan ce that the applicant's minor children of school age,died without havlng
studied in the prescribed schools,' nor the fapt that said children reached the
age of majority: without having thus studied.7 To be exempted, the applicant
must show that it is physically impossible to enroll his children as for Instance
when they are not of school age at the time of the filing and hearing of his
petition.,

'== ;w= tak a,"M. 1w @5 Oo,-Wzof.ro,

the for nm era- hoe slitr th denant and his soa, robbed it, to the house of B-Lcrdo
where the abootins took phse. With respect to another brother who aiso IdenUfied
the defendsn. the court cave *rqdan"o to his ttimmny as kw "ad prviulywt the detesdant
mo od the fatal d&j he eace. upon Im and Is cmpanioma as tkey were leavinsg the oSen of the
erl 5 the eoutry. It wwa etsb%1s- at the trial that defendant hWd I motiv, for

the artsn fqr he c voectd the Ortoose broth=* of helpins to diaposmin tebean~a
l& brother of eortain Paroak of land.
I QuIai..-.to..---,ub.t to section four of thi Aet any parsn having fallowtmr qaficio-

t,w way beeeoe a etlsm of the Fhilppinin by natuamUlion.

-Sixth. Hie antt bave enrefled his minor childrqu of &se in any of the public .ebo or
Vrtwat. behok reeaeuisad b7 the Of 5ee of Priwat ssotitp of the Phflpi.bpq pbnt-
pin. hfitor. gorrmomt and ivice Wr taught or preseribd s part of t oo _ cukulum.
durftg the entire perfad of the rukieace In the Phlipplnes required of him prior to the hearing

__r hif tion for natu~ralization an Philippine diten.
I Go Cal v. Republic- O.R. No. L.-644 1 Do*. 17. 1"L
,(Cua 'Pt v. Jtwulfc. G.R. No. L4052 Oct. 5 U. 19U2; Tan li ve.Nepul. G.L Na.

L.355&, * 21. 1051. -Ct Bu Hok v. R~mublic. O.B No. L4470. Nov. 27. 1951; Hoea Lisa Cbui
y. iRaputik. 6.L No. L,4S wov. 19 .

#*~~os An. . Wpublie. 0.3. No. L4:104. April 29. 19U8; Koe Beake T. Stay-bllx. 0.3. No.
1-46.X e 7. 1"61; UY Docw v. Rtepublir. G.B.. No. LM.I47 Jun. 15. 11"0.

* Ta6 ;M&i W. Reue.mVr nosw~ S.
# CmIra Ly -v. 3Upai , ".K. No. L.44. March SO. 160.
I Quin& Ku Cbay v. RGi OR. No. L4-77, "prl 1, 1I3.
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Thus, i. Y. Kin contra Republict, the Supreme Court affirmed the trial
court's decision denying the application for naturalization on the ground that
the applicant did not enroll his daughter in government approved schools where
Philippine history, government and civics are taught. The applicant's daughter
was sent t oChina at the age of six years. At the time of the hearing of the
petition, she was still in China studying in one of the schools there.

In Ng Sin v. Repubtic, the Supreme Court also affirmed the lower courts
judgment rejecting the petition for naturalization on the same ground. It ap-
peared that the two children of the petitioner, Vicente and Domingo, aged
twenty-five and twenty-two years, respectively, at the time of the filing of the
petition, were never enrolled In the prescribed schools although they were of
school age during the ten years preceding the hearing of the petition.

The Supreme Court in those two cases had occasion to reiterate the reasons
behind the afore-cited requirement. Said the Supreme Court in the Ng Sn case:

"Zbe law demands the enrollment of appellant's children In our school not Only to

tnaure hat the7 are trained In our own way of .fe, but also as evid"ce of DeUtlovet,8

honest and endurins Intention to swasme the duties and oblisations of Fliplno citisenship.

If the appl)qot for naturalLxAtion Is really Inspired by an abidw 1ove for this .ountzy

and its inst tutIons (and no other rwe.m Is admLsable) he mawt prow It by &aft of strIA
compliance with the legal requirements. It may mean bardehip and sacrifom. but dtiasa-

skWp In thi sApublic be it ever smal and weak, is alwar. a PAvtaILS, a=d no alias.
be bq, a subject of the most powerful nation of the world can take muh efitizwhv fo
granted and &aaum* It as a mttr of richt.

In the sa me case, the Supreme Court had the opportunity to rule that the
burden of proof was upon the petitioner to show that he possessed a special
qualiflcationO because the shortening of the ordinary period of 10 years to 5
years is an exception to the general rule. Here, since there was no proof on
the record that petitioner's wife was a Filipina, his claim that he was held only
to a five-year residence was considered unmeritorious.

Naturalization -Exemption from filing of declaration of inten-
tion; affidavits of character witnesaea.

NG PENG SIA v. REPUBI4IC
G.L No. L-7789, September 27, 1955

PIDELO v. REPUBLIC
G.R. No. ,-7796, September 29, 1955

The applicant for naturalization :falling under the frst el" of persons
exemptqd frqm filing a declaration of intention I must have oompletd or recelved
primary and secondary education and not only 4 part of the latter.2 8o, an ap-
plicant who finished only the second year high school,2 or second year high school

*See Com. Act No. 41. sec X.
' Co=n Act No. 47L. *ec- 6 provides: '*Peraous exampt f.ri requiremet to ink, 9, deciano-

Lion of iL tt~ton.--pqr ons born in the Philpplna and have rece ved their pri"e sod -
condary educatLIon In public- sbools or tLho.. recowiied by the Gove.rmant and nM Um3Iqld
&"n race or nationality,. Ad thos. -ho have resided continuously in the Phl-Ilviaes for a ptio
of thirty years or more before nUng their application. may be naturalized without h vs to msV
a declaration of intention upon complying with the other reqdr mibntA of tk . .

2 Uy iloco v. tpuhblc. G.R. No. L-2214. Jan. j 1380.
ODe Is Cruz v. Republic, GAL. L-4189. Feb. V7. 1981; Song v. ROVOWhlte q.a. No. If-as".

Xov, 29, 1ML
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and a vocational course in a iadlo school or third year high school, is not
exempted from making a declaration of intention.*

With regards to the second class of persons exempted fre filing a declara-
tion of intentionT the applicant must have resided continuously and actually in
the Philippines for at least thirty years prior to the filing of his petition for
naturalization. The said thirty years must be actual or physical, not legal or
constructive residence.8

However, whatever may be the basis of the exemption from making a
declaration of intention, the petitioner must prove that he has enrolled all his
minor children of school age wherever they be in the proper schools during the
entire residence required of him prior to the hearing of his application.'

7he foregoing doctrine were applied in the two cases under review. In the
Ng Peng Sia case, although the applicant has resided continuously in the Phil-
ippines for thirty years before the filing of his application, yet he was not
exempted from making a declaration of intention for the reason that he had not
enrolled all his children of school age in the high school. Applicant's daughter
studied only up to Grade IV in the Cagayan Central School before the war and
later in the De Lux Fashion School where she took up dressmaking.

In the Pidelo case, the petition for naturalization was rejected for failure
to file a declaration of intention. The petitioner was not exempted from making
a declaration of intention in spite of the fact that he was born In Cebu City,
because he completed only the third year high school and did not reside cont-
inuously and physically in the Philippines for thirty years preceding the ling
of his petition.

Besides, another reason why the petition was refused in this case was the
fact that the affidavits of the two character witnesses did not state that they
personally knew the petitioner to be a resident of the Philippines for the period
required by law, that the petitioner was a person of good repute and that he
had in their opinion all the qualifications necessary to become a citizen of the
Philippines and none of the disqualiflcatlons.1O

Naturalization -Affidavits of character witnesses; proof of
foreign law; education of applioant-

KARAM SINGH v. REPUBLIC
G.R No. L-7567, September 29, 1955

NABIH AWAD v. REPUBLIC
GR. No. ,-7685, September 23, 1955

Under section 7 of Comzmonwealth Act No. 473, the two character witneases
must be citizens of the Philippine&% If only one of them is a Filipino citizen.

* :TLn v. RepuWWSt. G.AL No. L-&"5 April 0. 984.
'If V . eabtl. 0.3. N. L-53S. Feb 54. 

*1 uDt sa.. K 6 Rewbtla. CLR.. No. 1,M. My 2M 251. w m. the Supreme Ctrt semed
t 1hvs dpettmI a otrIt liteal tat w r tstla of the law. In thij cm.a the appilemat who
wan a n btah seobol wandeut the U e of the boauiug of his% ap tio was granted M3.
tpgtno tlaeenship ov &be ablection at the Sol ctar General tbhab ot hatbd l hseco

'v -or 1 e=rip.
'Uyt.t X!au V. MN pbflh. GL 9.46 L479. S.pt. . 16&. Ng v. Re ba. m n o ;: YaW

Y. R9b56. OK. No. L-4270. M"y S. 126; DY China* . Rmvublla. G-F .1,3A Nov. 28196
Tus v. ]Aeph6 0.3. 2e. L..MI. July 1. 1I1; Miranda To L4k v. 2pube. C.3.. No.

s S. 4 of com. Act 290. M prov sa: . . . Tob rsuc -quizwateo .afl be added that
whih intahsbm tbht the app3at h" ,m prmar'7 and scndary educat-m to aD hi ehfdru

the pubbS. -b-' or in piriats rocognd by the GComant and not lmited to any
t- tatiOs tV. - . . .

ae.. hAt Mo. 473 -w- T.
TIM yetttleft - - be Obel b7 the app1cant in thim own bandwrttiar and be

ainptedbw aralwis of at IO" t w zthk ;e peom Xtatiag that they sz"a .tI'. Of the PhD-
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the petition will be denied.2 The character witnesse must state in their af-
fidavita that they personally know the applicant to be a resident of the Philip-
pines for the period required by law.2 An affidavit stating that the witnesses
personally know the applicant for more than five years when the applicant does
not possess a special qualification which will reduce the ten years to five years
residence• is fatally defective in the sense that such a defect is a ground for
the denial of the application.5

In. the case of Singh v. Reptblio, the Supreme Court was confronted with
this question: Can a petitioner introduce a witness who is not one of those who
signed the joint affidavit in substitution for an original afflant?

The petition in this case was supported by the joint affidavit of two wit-
nesses, namely: Ernesto Morato and Ratan Singh. Nevertheless, Morato was
not presented as a witness during the hearing, but in his stead Salumbides was
introduced. No reason or excuse was given why Morato was not called upon to
testify in support of the petition. The trial court grantted the petition over
the objection of the Solicitor General. Hence, this appeal.

In holding that the petitioner could not substitute Salumbides In the place
of Morato in the absence of a valid and legitimate excuse for not Introducing
Morato, the Supreme Court declared:

"7w obvlom ream in oade that an Impoetio may not be made uon the covs.
ft is oary that the gvvernment be tnformed In advance of the witmeine by wboi or
b, whom ttimony a pe tioner for naturUzatio= weeks to prove that be pinrn ad
the qualfiaUoux and none of the dlaquallfica eaummtad by law. Without prvive
Inveetigatto-n. It li &ff-ult If not I aiom lbie on the part of the g corrumet to detoervan
If the wltneoo realy know or had ooeaalon or oppovtunity to know the pettioim- and
for sueh pmod of time am may quafify him to tmirUr on peIUono' characte. ^&ta-
tios and eondact durinr the entire period of bi stay In the PlZppta*.

The other ground for the rejection of the petition was the failure of tha
petitioner to prove that the laws of India of which he wan a citizen permit Fl!-
ipinos to be naturalized therein as citizens. Since under section 10 the petitioner
must prove to the satisfaction of the court that he has all the qualifications
required by law and none of the disqualifications, and since failure to prove that
the laws of the country of the applicant allow Filipino citizens to be naturalized
is a disqualification,4 therefore an applicant who failed thus can not be natural-
ized for being disqualified.

The application, in Awad v. Republic, was denied notwithstanding the fact
that the applicant's ability to write Visayan and Tagalog might be implied from
his ability to read and write English and to speak Visayan and Tagalog. It was
denied because the affidavit of the two character witness simply stated that
they had known the petitioner for five years when the latter did not have a
upecial qualification which would reduce the ten years residence to five years

ipptam and persoally know the PUt.Jonin to be a realdmt of the Pbivvfzm ft the PmLaI
at tme required by th e Act and a pervou t g ool repute and morally LrreprV&Chabe and that
&ldM p tStoe ba In thair oplnion all the qulifleatlors ne ry to becoo4 a Clten of the
Phfljpplow and Is not in any way disqua15ed under the provLelaio of this As .

:In Re Cu. 0.3- No. 1411. July 1. 11142.
*00 D ot* 1 rUpee..

See Cn. Act No. 471. es. a
8 Toebons Tian v. Republic, G.R. Kro. L-402. April It, 1&4.
*Cm. Act No. 471. e- 4 providm: -Who are dLaquslftL-Th-T foiming can not be natural-

imed as Philippine acuss: . . . . (h) CIluses or seuecu of a foreign contnty other than the
United Btatan wbo" laws do not grmnt rFlpince the rlgbt to beeoe natrflised dtiom or amb-
'Jit the6 .-
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Natura tmadon -- Abence within two years from the resdition
of the decision granting Philippine citizenship; convictio for viola-
tion of government promulgated rule.

UY v. REPUBLIC
GBR. No. L-7054, April 29, 1955
TE TEK LAY v. REPUBLIC

GB.. No. I-7412, September 27, 1955
TIU SAN v. REPUBLIC

G.R. No. L-7801, April 20, 1955

The lawl provides that no deciaion granting an application for naturaliza-
tion shall become executory until after two years from its promulgation and

after the court, on proper hearing, with the attendance of the Solletor General

or his representative, is satisfied, and so finds, that during the intervening time

the applicant has (1) not left the Philippines, (2) has dedicated himself coat-
inqouuly to a lawful calling or profession, (8) has not been convicted of ay
offense or violation of Government pronulgated rules, (4) or committedi* any

act prejudicial to the interest of the nation or contrary to any Govrnment an-
nowiced policies.'

IA an atce for medical and buines purpose or for vacation purpose
included within the prohibition against leaving the Philippines provided for in

clause 1 of the afor.-clted provision? This is the iame which the Supreme
Court had to resolve in the cases of Uy v. R publio and Te lek Lay 9. RBpLbli.

In the first came, Uy left the Philippines for the United Stats after his
petition for naturalization was approved on a dual purpose, to wit: (1) to
submit himself to a medical check-up, and (2) to strengthen the business ties

of the Associated Trwdng Corporation of which he was the general manager.

It was ruled that such an absence was covered by the prohibition above-
mentioned. In support of this holding, the Supreme Court asserted:

•he wvc " of the rqurmmt s tbat 4arlu that peiod of probsum the Gevmr
iem* epd the .uatr wber'a am aPPflhiat OePkblIpilaettiawsbaip nvm be st1
as eppmtqI4 to obawve hm eon#= and beovior &ad a whther or not he bam
ped with the other requLzeata. l .oreaee. if he Is absent from this jumrimtalon he

eould he e pomp wIth the rquiracets of No. 2 to the effect that he has dedicated hbm-

ml ecitanuomlj to a lawful eallmia or prvvaom"

In this case, the Supreme Court mentioned three instances we an absence
from the Philippines within the two years from the promulgation ocf the decision
granting Philippine citizenship is not covered by the said prohibition. Them
are: (1) if a petitioner leaves the Philippines for an intelligence mislon at.

the Instance of the Philippine Government, (2) if the petitioner is kidnapped or

otherwise forcibly removed from the Phlippines for a short period of time, and

(8) where the petitioner is obliged to go and stay abroad, for sometime not too

long, to undergo an operation to save his life. In the instant case, however,
the absence of the petitioner was not necessary to save his life.

%See Mp. Act No. 94, awe. L
Osnal. it the case is appeawe to It. or frvaa the time the delai of JDWCA WWr b8dM sash

IfRpbe v. MiakalntaL G.R. No. L-4"4. Oct. 14. 195: Chubsantsk v. Bazawloacw 0.3L No.

L-8114. Ot. IL 1"81: L4- 1-1-a Tqmi v. R]pubeio. 0.A. No. L-61. Now. $1. 216&
41t 1* ot Indispensable that the .pp ant nAdw claus 6 be cosvletod of acts pwetudgelal

tQ th monal Intereat. IL S 4 be suf moan. td]t::. md the = ~. PM~

'M ta of the oath of aflegan unti th crimInal cae aganst him have baum demdei
~ v. Vo, 8aau l UL d. 0.. MAY 10. 139.
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In the To Tek Lay case, the petitioner left the Philippines for Hongkong
after the rendition of the judgment granting his petition for an eight day vaca-
tion. In holding that such an absence was included within the prohibition against
leaving the Philippines, the Supreme Court declared:

"If departure for vacation were allowed, so would an absence for busine or edus-
tional purpose which generaly are more meritorious, and often imp*rtive, apart from
entailing. In ~e of educational. a cosnparativety longe. soJourn &brosA- i

Concerning the petitioner's contention that the prohibition referred to a
departure which was intended to change domicile, the Supreme Court held that
this is untenable because the word "left" used in said provision connotes material
or physical absence, and not an absence with intent to change domicile.

In the Tiu San case, the Supreme Court was faced with these questions:
(1) Is a municipal ordinance a government promulgated rule within the contem-
plation of clause 8 of the afore-mentioned provision?; (2) if so, is said clause
applicable to a violation of an ordinance which took place before its enactment?;
and (8) does said clause make a distinction between offenses mala in so and
offenses mala prohibita?

The facts of this case are: On April 13, 1950, the application of the peti-
tioner was approved. Over two years later, he moved that after due hearing
pursuant to Republic Act No. 630, the certificate of naturalization in his favor
be issued. The trial court denied the motion on the ground that on April 25,
1952, he was convicted of violating an ordinance of the Municipality of Lucena,
Quezon Province, for failure to transfer his lumber yard from the prohibited
zone. From this decision, he appealed.

The Supreme Court held that the violation of the municipal ordinance in
question Was within the prohibition contemplated in clause 3, section 1 of Re-
public Act No. 530. This is so because in the promulgation of said ordinance
the said municipality acted in the exercise of its governmental functions as an
agent of the National Government.

Regarding the second question, it was held that the commission of an of-
fense or the violation of a government promulgated rule need not take place
within the two-year period from the rendition of the decisior, granting Philippine
citizenship. And as to third question, the Supreme Court ruled that the said
clause does not differentiate between a crime malum in so and a crime malum
prohibitum . This may be inferred from the expression "has not been convicted
of any offense."

Naturalzatlon -Application of Rule 38 of the Ruzes of Court
to rnaturalization case8s.

TY MA SIN v. REPUBLIC
G.R. No. L-7797, September 15, 1955.

It is well-settled that section 118 of Act No. 190 from which sections 2 and
3 of Rule 38 of the Rules of Court, are taken applies to all kinds of judgment
proceedings.2

Rule 8,see. 2 provides: -Peitia ow Cc a ort of Fivwt Instance for' relief froms JudgmenS or
.tA ."proc.diet C&ere .- hVen a judgment or or-n'r Is entered. or any other proeeding Is take.
against a party In a Court ot Fir's Instance throuzh fraud, accident. mistake, or excusable ow-
Hiaencs. be may Al. a petition In such court and in tb same cause praying that the Judgwnu.
mcdar or pr ocdIng be set aiLds."

See I WLoL. Coxxzxr ox Tun R or Cov*r 774. 773 (192 ed.).
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However, in view of the provision that the Rules of Court shall not apply
to naturalization cases except by analogy or in a suppletory character and
whenever practicable and convenient s a doubt arises as to the applicability of
Rule 38 to naturalization cases. The Supreme Court in the above-entitled cam
has removed this doubt by holding that Rule 38 applies to naturalization cases.

In this case, the petitioner applied for naturalization on February 20, 1950.
After the publication of petition but before trial, his counsel moved for the
dismissal of said petition on the ground that the petitioner was no longer in-
terested in its continuance. On May 28, 1953, the trial court dismissed the
petition. However, on December 28, 1958, or 19 months after the case bad been
dismissed, counsel for petitioner filed a motion for the reconsideration of the
order of dismissal and for the reinstatement of the petition claiming that he was
mistaken in believing that the petitioner had lost interest in the petition due to
his long stay in Manila when in fact the said petitioner only left for medical
treatment and had returned to continue his case. The fiscal opposed the motion
contending that it was filed beyond the time allowed by section 8 of Rule 88.
The trial court held that Rule 88 was not applicable to naturalization cases and
ordered the reinstatement of the petition. The fiscal opposed the reinstated
petition on the same ground. The lower court granted the petition. Hence, the
fiscal appealed.

The Supreme Court held that Rule 88 is applicable to naturalization cass.
In the instant case, since the motion to reinstate the petition was filed 19 months
after the dismissal thereof, said motion could no longer be sustained for having
been filed out of time according to section 3 of Rule 88. Nevertheless, the peti-
tioner may file another petition which should be published anew in accordance
wit hthe Naturalization Law.

Feliz C. Chavez

Labor Law-Vaidity of dismissals, lay-offs, strikes.
CITIZENS LA3OR UNION v. STANDARD VACUUM OIL CO.

G.R. No. L-7478, May 6, 1955
UNION OF PHILIPPINE EDUCATION EMPLOYEES (NLT)

V.
PHILIPPINE EDUCATION CO.

G.R. No. L-161, May 19, 1955

PHILIPPINE EDUCATION CO.
V.

CIR AND UNION OF PHILIPPINE EDUCATION EMPLOYEES (NLU)
G.R. No. L-7156, May 31, 1955

]ACLEOD & CO. OF PHILIPPINES
T.

PROGRESSIVE FEDERATION OF LABOR
G.1R No. L-7887, May 81, 1955

Ito. Uks. 2 3providest -~WU* Vatitin %o. ocfrt atad wr(Acalio.-A petition pro'ridea
for in elither of the peeIns sections of this rule must be varifed. t fld within sixty days after
the petitioner learns of the J4*dmnt. ozil-r. or other proceedins to be aet. aaide, and not md
than alx m&atbe after such judgment or order was entered. or such proveedins was taken: and
taken: and mut be aceompanled with aftfdavita showin the fraud, accident, mistake, or ez-
eamble negcilence relied upon. and the facta comstItuting the petittoner'i wood and substantial
cause of action or defense, as the case may be, which he may prove LI his Petition be wranted_-

*a s re Zetate of Jok1nso. 53 PhIL 154 (1316): Reaee v. Gnasaa, 47 Phil. 139 (IM11):
Pani v. Yanxco. 61 PU. 499 (1is); zh. ,a v. Fl.]r , " PL 6" (15163).

$See Rule 11. Rule of Ct.
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SAN MIGUEL BREWERY, INC.
V.

NATIONAL LABOR UNION AND SAMBELA
G.R. No. L-7905, July 80, 1955

Since the case of Philippine Movie Pictures Workerar Asociation v. Premiere
Production, Inc.,2 which held that the right of a person to his labor is property
within the meaning of the due process clause, the claim of an employee or laborer
to a vested right in his job, i.e., as something more than a mere contractual right,s

has been laid upon an even firmer basis. At any rate, although the right of an
employer to select whom to employ, when, and under what terms and conditions,8

except as restricted by valid statute is not denied,4 regulation by the state of the
right of an employer to dismiss his employees is no longer open to question.5

The rule now firmly settled in that an employer cannot dismiss an employee or

2 '.1. No. L-41l. March 25. 1956. In that ease theCIR. on the basis of an ocular Inspection,
and without fun reception of evidence. granted the companys petition for authority to lay-off

of Its employge for alleged lack of work. In nullifying the orders of the CIP. Bautista
Angelo. J. said: -The right to labor In a constitutional as wen as a statutory right. Every maa
has a natural right to the fruits of his Industry. A man who has been employood to unedr-
take certain labor and has put Into It his time and effort is entitled to be protecteel. The right
of aerson to his labor In deemned to be property within the meaning of constitutional guaran-

" That is his means of livelihood. He cannot be deprived of his labor or work without due
pro of law."

Compare with: -A laborer should not be dismiased for unimportant Infraction and that before
he Is deprived of his job he should be given a fair hearing." Batangas Transportation Co. v.
Bagong Pakakasa. 4 0.G. 4M8 (1949).

For a review of the Premier Productions eame on the due proem aspect see Reoent Dectslovd.
23 Pn. 1.J. 4044 (1353); Comments. 28 Pun L.J. 57L 680 (1353); Villatuay and Barriov.
loge Surgei of Administrative L, 9 PX. L.J. 119. 133. 139 (1954): aloe F=XAXDo A QVS-
suano wTA~fO. ADMuxz4nIATnVn LAw 147-152 (1953).

'Manila Trading & Supply Co. v. Manila Trading Labor Ass'n, G.E. No. 1.478. Kay 29.
1I58. per Bautista Angelo, J.: -. . . we should not loe sight of what the New Civil Code

drovide that the relations between capital and labor arm not merely contraetual. They are
mprse with public Interest that labor contracts must yield to the common good. (Art. 1700).

is in iseping with odl juotico.
Pursuant to the constitutional mandate providing for stats protection to labor said Art. 1700.

provides: -The relations between capital and labor are not merly contractuaL They are
Impressed with public interest that labor contracts must yield to the conmon good. Therefore.
such contracts are subject to the special laws on labor unions. coDectiv bargaining. strike@ and
lockouts. closed-4op. wages. working conditions. hours of labor and slilar subject&.- lIap. Act
Me. 88 (Civil Code of the Philippines: effective Aug. 80. 1954).

sThe Court In this connection frequently cites 31 A3. JuM. Sec. 9. 887. Philippine Movie
Picturve Workeds" AesocLatioa v. Premier Productions. &"pro.; Visayan Transportatlon Co. v. Pablo
java. B.6L No. L,4lll. Oct. 22. 1963- Philippine Eduction Co. v. CIR. G.l. No. L-7164. Mar
51. 196. The bas of this employers right ts explained by the Court -bue: -The general right
to make a contract in relation to one's business I an essential part of the liberty of the citizens
protected by the due process elaupe of the Constitution. The right of a laborer to sell his labor
to such person as be may choose is In Its men . the same as the right of an employer to
purchase labor from any person whom It chooses. The employer and the employee have thus as
equality of right guaranteed by the Constitutian. If the employr ean compel the employee to
work agaist the latter's will uti is servitude. If the employee can ecimpel the empvor to
him mot against the employer's will, this is oppression." Pampanga Bu Co. v. PabucO
pkryees Union. 68 PhIL 541 (1939).

'Statutes referr d to are ennumerated in Art. 1700. swpm note L
6 "rh poliey of Lealfes Faire hea to some extent given way to the assumption by the groera.

went of the right of Inte.vetion even In contractual relations affected with publie intQrst."
Per Laurel. J- In Ang Tibay v. CM 9 Phil. 635 (1940) (concurring opinion). quoted In An-
tamok GoldfSelds Mining Co. v. CIR. 70 Phil. 340 (1940): Manila Trading & Supply Co. v. ]PF.

SPhil. 57s 5.8 (1941): Leyte Land Transportation v. Lyte Farmres & Laborers' Union. 40
0.G. 178 (1941).

. . . the right of an em kry to freely select or discharge his empkos, In subject to
regulation by the State basically in the exercise of Its paramount police power." Manila Trading

SSupply Ce. v. Zulueta. 69 PhIL 485. 487 (1341).
"ismisal of laboreru shaM be subject to the supervision of the Govwrnment. under speciel

laws." Art. 1710. Rep. Act No. 384, &wprm note 2. The foregoing provision Is In effect a r.-
cognition of the power of the CIR to supervise and regulate dismissals In the exercise of Its
Jurisdiction over disputes regarding dlscharre of employeoz and laborer, under section 4. Can
At No. 103 (Oct. 2. 1924).

" . . the power of the Court of Industrial Relations to protect employees or labore. an-
Justly dLiased or separated without jtmt canue. and to order their reinstatement, has been
Judllialy recognized." Luzon lrokerase v. Samshang Lumon Brokerag. G.L No. L-2950, Sept.
13. 1950. citing Manila ]3octric Co. v. NLU. 40 O.G. IZ (1941). and Manila Trading A Supply
Co0. v. Zulusta. wvra.
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laborer except upon just or legal grounds I which the empoyer must establish
and prove.?

The following have been considered just or legal grounds for dismissal:
performance of acts Inimical to the employer;' violation or disregard of company
rules,* and instructions and orders of the employer or his representative;'*
wilful breach of duty;"2 inattentiveness to the work, or carelesness or negligence
in the performance of such dutim,12 or in the care of equipments I necessary for
the work; insubordination to or disrespect towards the employer or superior;,4
violation of trust or loss of confidence on the part of the employer in the em-
ployee where the employment involves the element of truxt.s Lay-offs, or re-
duction of personnel due to lack of work is are also allowable. And formerly

SThe reasn for the right of the emplo, e to d~imfs an amploea when just came therefte
xIsts aited in Manila Tradiz & Bujply Co. v. Zalueta. amp. note 5: -. . . the law. As

protecting the right of the laborer autbortage ndtbor ovprmoWa nor self-destruction of the on-
7ear." To the same etreet in iacito v. Standard Vaeum Oil ... 40 O.. It 20 (1341):

The law cannot eompeI an mcplaose whose service for which he Is psd is not sthUItctoy and
nua stve ce to acciet of which the employe rsma be civilly res- For a abv
extmeive diocusn of the right to diJom to avoid 1in4tv civil or shs.1 see olso DeatUleci
Ay-al yC A v. Ltza Neaioal Obas do Filpinas. 47 O.d. 64S (143): mio Montecoarw J.
dL~moavl In Pkfppne Loa Distance Teempbose Co. v. Philppine Long Distace m
Wor ' Union. IL No. .1.4157. July 8. 136.

9 Minda" 3m Co. v. Madan-so Bou Co. Emsploysm Azoeation. 40 0.0. 114. 122. (1Z41):
Manfla Eartzre Co. v. NLU supm note 5: Unsio of Philippfne Education Employ v. Phmlipplae
Education Co.. 0.1L No. L442 31arch 81. 1961: Atok Bic Wedge Miantng Co. v. Atok Bic Wedam
Mtual Am'n. 0.3. No. L74 54, May 15. 1& Also Rural Tanelit Xmployem" Ano'n v. Rural
Translt. CI3 No. 142(1). October 4,154S. cited in C Aie AJM FINKNAwn. L.00 Awn TW-
mAnCY LAw 277 (19") eftrmpd by the fupreme Court on appeal Bachrach Motor Co. v. Rural
Transit mplon Aus. (L No. Lo570. Doomber "8. 1343.

* For atanee atenar eapasny prope'tv although sot prod beond reasonable doubt.
Manls R.. v. C13, GJL No. 1-4410. July a1. less. eting again the asalfemane or ms-.
fesanoe rule in Manis TrAing & Supply CA- v. Zuheta. suprm: National Labor Union v. 8ts-
diard Vacums Oil Co. 40 0.02. 17. 5804 (1041): disrorderty conduct such Ae flgrbUt with i-
ANpioyem. DY Poe & Co. v. Katipassa Ng Mga Mangrwwaws, so KshaT sa Pplpne. A0 M0.
0 (1941: Cb Portland Cement Cc. v. PhIlin Lad. Air and Sea Labor Union. 0.IL K.
1-94L nuu7 MG IN&.8

* Driver ot an autlons, allowed others to drive the vehicle during regular ru La dirzo
v$Ioaton of mpany raiem, MaJila Chaufeur%" League v. Baehraeh M0tor Co.. 40 O.0, .o 16.
(3941).

ftRotuma] to cak e bolas wdered by superior. Manla Trading A Sup)r Co. v. Zatueta.n-to 9: Unea n ofine E tion Xtuploys v. PwoLrPPInk beding G o. &mo note 1.
SGatekeeper allowed one of coatara who has sot paid for the work dame on Is car to

p through the gate. Malala Trading & Supply Co. v. Lsaineta. *wpme note 9.1
N LAbover e odly aheenting hitmself tj w wILhout permission. Mant Trading a

5upp17y Co. v. PLU Cau mt 5 sinag an soclot thrvash careessns. Jac-into v. Sta-

a~aan on ~ D"Ue. aig with othe boom. forgettIng gsoan not cleaning his truck.
rerwang to hlp Psegers. Batange rnpr~inC. .Bca akkls 40 0.0. 3. 51
(1541).

" Refus to su:calt to diadplinary oction. O1t1m v. M2antl E3ectric Co.- 40 O.G. 24. T3
(1941): talkin in a loud and arrogant tone of voice to tbe manager, telling him not to force
amployrn to attend mooetlng called by the company (not proved however) Union of Philippine
JBducatUa rEmpayoe v. plilppine F atuon Co. supre not 7: insulUns superior. and cblf

ol structed to so bomn becae he wam drank. Cotn Portland Cement Co. v. Piip..
L,.Air and Sea La-bo Union. -W,' note 9.

DeA beraeb" ma ns8er who ftl to return conpany property entrusted to him after be Joind
stke. Malla Trading A Supply Co. v. Manil Trading LA e As'n, U.. No. 1-AprOl 4.
1948. 4 0.0. 4874. Cbesker participating in the pr prerty Ptroc ersm the V=e"Z nia
whisk oud no sve beem takes ot without his ce t. Natio: Lobah Union v. Dtar4
Vacum Oil Ci., mov ote 7 aliored breach of LZ not rve&. Editor resnil tor the
shoot" sitution in the 00io,& l departme t. diemimod Zor of od den"s In him. phlm-
vise Ne pa Guild Evening News LocJ v. vrening News. nc. CIR No. 117-V. Sept 4.
193. upbd an appeal en ground that Suprm Court cannot rrveve finding. ot faet of CMI
0.3. No. Lo-2604. April 14 1944.

3a.h of work ay &ne from eaoal charactor of the -mplo y-ment. Contral Ammumw
do Torn v. CIR. 40 O.G. 8. 313 (2*41);or me of labor * a - devoo PhIli1ppine 811 M0taW
Workew UnJon v. CM 0.3. No. 1.43 8. Apr'l 27. 134. ft!lire of th mszm. P1103421
Movie ur Worker' A.m' v. PreaLer Productions. suvre note L

""L in whihe a* special tame is fixed Is the e-iraet of servie any om of the
parties theto ea can l It. advilngr the obter_ paty thereofeo. mouth In advane.- Art.
am Code of Conmere of Speain. extended to the PbMPPLp in ' am

R.rdlng aeoct of talure to sive ooe zonths Prv1m notice the Cout held: "rhe law
j=&n ~ ~ ~ ta aedpoio162in the oba f ftator. Or shop Clerks. the shall be entitled to saar

this von ath of standing notic. In any ease. the ono-month notice must be given to
any employs, whether tctar. shop clerk or otbewie . ... And when such notice to not givenact ony the factor or shop cl rk but any emplaoee discharged without cause. Is entlled toindaeanat which may be m noths sry.- Basehe v. Lyons Constut Co. 0.L No. 1,-

37-3. Oct 156 1%& Hew-eva in Xr v. Dal Ue-o. G-3. No. 1.4386 April 20. 19,. said
pvi wam donemd repeaed 1w Art. 220 of Rep. At u5. which ruS ams the acef, provisoMm

f tCe 0ode at Omnwro
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under the Code of Commerce,i t and now under Republic Act No. 1052,18 term-
ination of an employment the period for which has not been fixed is allowed upon
one month's advance notice being given by anyone of the parties, or the payment
of one month's separation pay to the employee discharged without service of the
requisite notice.

On the other hand dismissals on the following grounds have been invalid-
ated: dismissal of an employee for rejecting to be transferred to another em-
ployer for whom the original employer was acting as an agent; 1 ' for more sus-
picion or simple apprehension of danger or prejudice to the employer's interest
which might result from the employee's continuance in the service of the em-
ployer;2o for featuring in an accident where there is no blame on the part of
the dismissed employee;2 1 on account of a physical defect visible at the time of
employment."% And as a corollary to the requirement of just cause for the
validity of a dismissal, a stipulation in an employment contract authorizing
the employer to discharge the employee even without just cause has been held
void as contrary to "law, morals, and public policy." 22 The power of the courts
to modify or mitigate dismissals (or suspensions) from work meted out as dis-
ciplinary measures when excessive or too severe has also been recognized."t

Of the causes for which dismissal is unlawful the one most strictly regulated
is dismissal on account of legitimate union activity. Under section 21 of Com-
monwealth Act No. 103, 26 for instance, the discharge of an employee who acted
or is about to act as a witness in any proceeding before the Court of Industrial
Relations or any board of inquiry has been declared unlawful. Under Republic
Act No. 875,26 in defining unfair labor practices by employers, the scope of the
provision referred to above has been broadened to include specifically the dis-
charge of an employee who has filed charges against the employer under said
act. Section 5 of Commonwealth Act No. 213,2? likewise penalizes any employer
who dismisses or threatens to dismiss any employee for the exercise of the right
to self-organization, i.e. for having joined or for being a member of a legitimate
labor organization. Republic Act No. 875,28 mireover further secures the pro-

SIn Case. of *mployment. without a definite period. In a oomnmercial. Industril. or acr-
sufturaJ establishmret or enterprise. neither the employer nor the employe. shall terminate tb.
employment without serving notice on the other at least one m onth in advance.

-rh. employee. upon whom no such notice wa served, shall be ortted to one month' con-
pensation from the date of the termination of thL employment." See. I. Rep. Act No. 1052
(June 12. 1954). Sec. 2 of said act provides that "any contract or agrement contrary to the
provisions of see. I . . . shall be null and void." To the man effect i, the Sanchez case. eupV
not. 17. rearding any stlpulatIon waiving the tene.1t of Ort 302 of the Code of C wmerce.

2 Luzon Brokerase v. Samahang Luor Drokerage. aupro note 5.
DestilZ ra Arala y Cia v. Live Nacionsl Obrera do Filipinas. *upr note 4.

In Bachrach Motor Co. v. Rural Transportation Employees' Aiociation. &wpm note 7.
9 Phl.ppine Long Distance Telephone Co. v. Philippine Long Distance Telephone Workem'

Union. oupra note 4.
barowsky v. Iaako. (CA) 40 0.G. 18. 266 (19411.

W Batangas Transportmtion Co. v. Bazong Pagkakjasa, 46 O.G. 9. 4238 (1049): Tidewar A.
socisted O0 Co. v. Victory Employes and Labors. Aas'n. G.R. No. L-2938. Dec. 23. 1949.

' Said section provide.: "It ahlsl] be unlawful for any employer to discharge or threaten to
discharge, or In any other mannor discriminate against, any laborer or employee becaume such
peo has testifled or In about to testify or because such emplayer beliaee that he may testify

Investigation, Proceeding or public bearing conducted by the court or any board of In-
qulzy

- "*c. 4. Unfair Labor Practies.-
(a) It shaLl be unfair labor practice for an employer:

"(5) TO dismiss, discharge, or otherwise prejudice or discriminate against an employee
for having filed charges or for having given or being about to irve testimony under this Act."

" Approved No. 21. 193o.
01 The other unfair labor practices by empl oyer under Rep. Act No. 875 are the followingz

(1) To Interfere with, restrain or coerce employees in the exerci&e of their rights suarae-
teed in section three:

(2) To require as a condition of employment that a p onor an employee shall not join
a labor oranization or shall withdraw from one to which . t blongs:

(3) To Initiate dominate. assist in or interfere with the formation or admlnistrstion of any
labor organization or to contribute financial or other support to it;

(4) To discriminate in regard to hire or tenure of amploynment or any term or condition
of eamloyment to encourage or discourage n emabrshp In any labor oralzato . ..
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tection of the right to self-organization by the inclusion in Its definition of unfair
labor practices by employers, of an express prohibition against interference by
the employer, directly or otherwise," with the exercise of said right, a ban
against yellow-dog contracts," as well as any discrimination In regard to hire,
tenure, term or condition of employment for the purpose of encouraging or dis-
couraging membership in any labor organization."s In relation to the last men-
tioned unfair labor practice, the doubt as to whether there could be discrimina-
tion on account of union activities where there is no encouagement or discourage.
ment of membership in a labor organization, has been settled by implication in
the affirmative in NLRB v. Mackay Radio and T'leraph Co.,"2 thus expanding
the scope of said provision. Any other union activity not covered by the statutory
provisions enumerated above may nonetheless be brought within the broad lan-
guage of the decisions of the Supreme Court as coming within the catch-all
category, "on account of union activities.""3

Union of PAilippirn Education Employees v. Philippine Education Co.," and
Philippine Education Co. v. CIR and Union of Philippine Education Employeee,89
(hereafter to be referred to collectively ax the Philippine Education cases) in-
volve the same facts. In August, 1950, the Philippine Education Co., petitioned
the CIR for authority to reduce its personnel by 50% for the reason that the
volume of its business has been substantially reduced as a result of the imposi-
tion of more stringent import and export controls. The company's petition was
granted on October 80, 1951, and thirty among those included in the list which
the company had attached to its petition were authorized to be laid-off for lack
of work. Said authorized lay-off, however, was not carried out until Januarl
15, 1958, presumably because the company wanted to comply with its agreement
with the union that It will not suspend or dismiss any of its employees until the
final termination of the union's appeal in another case= involving the same
parties. In carrying out the lay-off order, however, it appears that the com-
pany had discriminated against union mn. This conclusion was based on the
following findings of facts:

-. .. out of the alntego perwns lad-oft . . . .ldbt w takeu from mos tbme
for whom lay-off thm e my had asked for autbority from the cout and ony om

,the thirty sathortsed by the puwt to be laid-off. "e o-urt abo ftomd-.ad thf
fact w tond of gi et weight- . . a shost &D of the vitims are union nwa . . . a
of the ajoen e . . eilghen am mtberm of the union and only o. Is not. And In
ffeatins, the ebmlnaton of mid employe the insvemszt did not en take up the

mttr with the union of cdo.Tu.

While the Court nullified the order as a whole it authorized at the same time
the temporary suspension of three of those laid-off having found that there
was no work for them to do at the time.

Macleod & Co.,'T is a case of dismiss&l under article 302 of the Code of
Commerce. It appears in this case that the union addressed certain demands
to the company for Mie improvement of their working conditions. Instead of

(6) To ;aim to har-an colet reY with the reprwtatIvm of hiJ awvkcw vuhject to
tprvialons of c etom ist and fourtee

1L Paz. I
fd.. par.d1.

M I. 4,.

S04 .S X23: 58 S up. Ct. 914: 22 1- Md. Is= (1958). In this connection m CAxios A
FWEAIDO. LAUOS Awo TxNA C7 LAw 7-8S (IOU). which diacus.. the avction fuorly.

- For rwtace v ] Pwt-Cola I'o.. v. NLU. 44 0.0. 1.110 (19I):)anla Electrie Co. v.
NLU. uvre, note 6; Bobol Land Transportation Co. v. BLT Zmploym Labor Union. 4a O.L
13. 3 (1941).

"G.RL No. L-7161. May 1. 19".
- G.K. No. .- 7164. May I. 1SISM
-uniona of bPhiipne Kdacation EZmpbw V. PhfllPpnes Wacation co-. eawn no I.
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considering said demands, however, the company notified the laborers involved,
who were being paid on piece work basis, that their services would be dispensed
with thirty days thereafter, invoking the authority of the provision referred to
above as applied in Barretto v. Sta. Marina,5 and Sanchez v. LZyona Construction,
Inc -c' The Court here, through Justice Bautista Angelo, after holding said
provision already repealed by the new Civil Code, reiterated his observation
about article 1700 of said code upon the nature of the relationship between
labor and capital in ManiZa Trading & Supply Co. v. Manila Trading Labor
Associatioi.'

In the San Miguel Brewery",6 case the Court reiterated the dictum in
Manila Trading & Supply Co. v. Zulueta4 "---an employer cannot legally be
compelled to continue with the employment of a person who admittedly was
guilty of misfeasance or malfeasance towards his employer, and whose cont-
inuance in the service of the latter is patently inimical to his interest."

The dismissed laborer in this case was employed by the company as a
security guard, the nature of which employment was taken by the Court as an
aggravating factor to the offenses he had committed, among them: 1) abandon-
ment of his post twice without permission from his superior; 2) carrying the
company pistol outside company premises in violation of company regulations;
8) falsification of report wherein he made it appear that he was on duty on a
certain day although he was in fact at the Rizal Memorial stadium watching the
Tirso-Mariflo fight; 4) leading an immoral life by keeping two paramours and
allowing them to stage a scandalous scene in the premises of the company. The
Court observed all the above offenses taken together are more than sufficient
to justify the dismissal. As regards the last offense, however, it is extremely
doubtful if standing alone it would suffice an a ground for dismissing even a
security guard.

After some hesitation in the case of National Labor Union v. Philippine
Match Co.,'3 the Court in Rex Taxicab Co. v. CIR," finally settled for an af-
firmative, if limited, statutory recognition of the right of laborers to strike-
even under the system of compulsory arbitration provided for under Common-
wealth Act No. 103. There it was held that under said act, striks are prohibited
only "when enjoined by the Court of Industrial Relations and after a dispute
ha been submitted thereto and pending award or decision by ,the Court." In
any other case the validity of a strike, even of one called during the effective
duration of an award,'5 depends ". .. first, upon the purpose for which it is
maintained, and second, upon the means employed in carrying it out." The first
test---as to the purpose of a strike-was however, subsequently modified in
Luzon Marine Department Union v. Roldan,'4 to the effect that even if the
purpose of a strike is lawful, nevertheless, if the same "is trivial, unreasonable,
or unjust . . . the strike, although not prohibited by injunction, may be declared
illegil." Accordingly, it has been held that a strike declared for the purpose of
enforcing demands for fair labor standards, eg., higher wages, vacation leave

KG... No. L-TC37. MaW 81. I9W
1Wl$ Phil. 440 (1013).
2 G.R. No. L-719. Oet. 25. 1940

Sup'" note 2.
G.IL No. L-7905. July 90. 1956.

p Supm note 5
40O P 5U00 (140).
.70 PhD. $1 (194).

Art. 17. Com. Act No. 103 provide that an award shall be ef e Ute dwrin the time
sod tberein, but in the absence of such ape .fc&Uon It vay be t1ralnltmd by either or ft
partis after three ye re from its date b7 giving notice to that effect to tte CIIL Dee C. Cumsa
& Sons v. CiM. G.R. No. 1-ills. Jan. 21. 19 6. For a contrary view &ee Qgufianbtng. rveei1-
iW Strikes. 24 PultL L.J. 59 (1949).

4 G.]. No. 1-2660. May 10. 1950
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and sick leave with full pay,4 free medical alcare, hospitalization, In-
surance benefit,48 especially when the strike is prompted by the refusal of man-
agement to discuss said demands,6" is not illegal So also is a strike called in
protest against unfair labor practices, such as interference with the right of
self-organization"0 or one called to secure modification of stringent and harsh
company regulations.$'

On the other hand, a strike called for the purpose of forcing the dismissal
of a foreman charged of unjustifiably assaulting one of the employees despite
the efforts of the employer to secure an impartial investigation of the charge,5 2

or one called In disregard of and during the efficacy of a settlement recently
agreed upon by the parties before the CIPl or In disregard of a grievance pro-
cedure embodied in a collective bargaining agreement, " ' have been held illegal
as to purpose. So also is a strike instigated by the president of a union whose
application for a loan from the company was not acted upon favorably due to
his not possessing some of the required qualifications for the loan applied for."
A strike when called to protest an unjustifed dismissal of a union member is
ordinarily one for a lawful purpose. But one such strike was considered un-
Justified for failure of the union to seek redress through amicable settlement,
and also because the strike was unnecessary in view of the fact that the em-
ployees dismissed had been paid or were promised one month's separation pay."
A sympathetic strike is also for an unlawful purpose.5 '

The second requirement-that the means employed be lawful-is satisfied
If the strike is conducted "in an orderly and peaceful manner." 58 Consequently.
when the strikers resort to unlawful acts such as sabotage and other acts of
vandalism,'n force, intimidation, violence, or when the top officials of the union
use unnecessary and obscene language or ephitets,o the strike although for a
lawful purpose, becomes Illegal thereby. Disapproval of a sit-down strikeft
may be implied from the case of Liberal Labor Union v. Philippine Can Co.,6 '
wherein the Court, In support of Its ruling, invoked the case of NLRB v. Faus-
eteel Metallurgical Corp.63 which outlawed the sit-down strike in the United
states.

O Do C. Cbuau & Sons W. 01M. a - note 46.
0 -% plan at the laborer for better conditions and for more workong day cannot be amid

Is be trivial unremasmable or unjust, much lom i1'ew. becat-e It to not only the Inherent rit
but the duty of al tree men to Improve their llvnx atandar:gs through honest work that pays
a d t wase We cannot hope to bare a strong and rrorre-Ive nation. as long an the laboring
eam (wheb constitutes the grest m Jority) remain* under corptant eco oomic Innsecurity and leads
a ife oC nalmey. Per Parse. C J.. Central Vereftble OU .fg. Co. v. Philippine 0l Indoetry
Worke Uuion, G . No. L-4061. M" M OU .

d Central V e; Ol MfC. p- Y. ] pln Oi Industry Workers Union.
(Pflppnm) nc. v. Philippine Lat-or (Orwa)sation. G.R. No. t, 478, May S0. 193.

4 8tandard Coconut Corporation v. CIR G.R. No. L . July 0. 196L
I Mx Tauimb Co. v. CM onvew note 44.
I NatJons] Lbor Union v. Philippine Match Co.. rupra note &L
I Manis Oriental SawiMW v. NLU. G.3. No. L-43n. March 24. 198.
ft Liberal Lbor Union v. Phbppine Can C). G.3F No. L-4834. March M 1S.
m Standard Vacuu CM Co. v. Philippine Labor Ovvanlzatio-w. 0.3.. No. L-4"54. March SU 1612.
SWUnom of PhIlfine Education Emplay v. Phippine EtFtostion Co., aspre note 7.

n A eympatky strike would to me that Is stased to make cmn caus with otber strkem
in other 8-. or eontpe"1. witbet the existence of any dinnut. between the striking Iaborme

'and the iiplayes. Sush a str m to unwarrant*3 and unjustifabe, and cannot be countenaned
in this Jurisdiction unde o sttutional mandatas and existing laws, and Is highly fin hmic
-ot only to the tantiet of the wpiomer but abo to the welfare of the laborers - W e ,l to
pees and ordm of the community. Des C. Chuna & Bons v. Kalhan. -w note 44L

- x Taztmb Ca. v. CM aspuv vote 44L
IN atioeka. Labor Union v. CM3 68 Phil M5 (1550).

a iberalt L. Union v. Philippine Can Co. on note 54.
a Xh. sit dawn strae ba been dened as oocurrinr 'wbenever a gr-ou of aml]oe or

otam, tIntemvsted in obtalin a ortaln obJerttve In a Particular busines forcibly take over
seo of the propwty of mcb buine. etabliah thomt within the plant step produ
tiom and refme sems to the omm or t the others deirtA t w rk.* . . . The sit-down strile
.obld more accurately be delked as a stzkoe in the traditional emes., to which ti added the eke.
smet ot tr-me by the stlkm ump the Property ot the emplbyr.- Fxceon. LAf LAWS
1 (1642).:lm UI SM CUrS).
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In Rex Taxi Co., 6 it was also settled, following the lead in NLRB v.
Mackay Radio and Telegraph Co.,6 s that "the declaration of a strike does not
amount to a renunciation of the employment relation." Consequently, when a
strike is declared valid and the management refuses to reinstate the strikers,
the CIR may order their reinstatement. On the other hand, If the strike is illegal
it would seem that the strikers have no right to reinstatement. 6 ' However, in
view of the extensive powers lodged in the CIR by Commonwealth Act No. 108,
in at least one case the Supreme Court sustained a ruling which declared a strike
illegal but which ordered the reinstatement of the strikers.T7 But In that came
the Court warned the strikers against the calling of a similar strike at the risk
of dismissal.

The claim of strikers to the payment of backpay for the duration of a law-
ful strike is not a matter of right but is left primarily to the discretion of the
CIR in the exercise of its broad powers as the compulsory arbitral tribunal of
industrial disputes, 6" subject to the rule that "strikers may not collect their
wages during the days they did not go to work." 09 Thus in one case, where a
strike was declared lawful but at the saic time found to be unnecessary, the
striker's claim for back pay was denied.7 0

In the Philippine Education cases T1 the employees declared a strike in
protest against the discriminatory dismissal of some union member-employee.
Such a strike, the Court ruled, is not for a trivial purpose but "one necessary
for the protection of their interest" In this regard it might be noted that the
Court said, that if the union "staged a walk-out because it believed, rightly or
wrongly, that the lay-off. . was illegal," it is immaterial that the lay-off or
dismissal was actually lawful. This rule is consequently, an unmistakable en-
couragement for vigilance in the assertion of their rights on the part of labor
unions.

In the Citizens Labor Union"T case it appears that one Mauriclo tried to
frame a co-employee, one Alvarez, of issuing a bottle of brake fluid to an out-
sider in violation of company rules, which nearly caused the latter'a dismissaL
The matter was investigated by the union and Mauriclo was found guilty of the
frame-up try. Thereupon the union expelled him as member and at the same time
demanded his immediate transfer from the company. The company Instead of
immediately complying with the union's demand, requested ior time to conduct
its own investigation in view of Mauriclo's protestation of innccence. The union,
however, turned down the request and threatened and did declare a strike 48
hours thereafter. The strike reached the CIR in due course but was amicably
settled by the parties before the dispute could be ruled upon by the CIR. Some
eight months thereafter, the union filed a motion to dismis the case inasmueih
as the controversy had long since become moot. Instead of granting the union's
motion, however, the CIR proceeded with the case and found the strike illegal

s mpr note 44.
supre note a&.

-0 National Labor Union v. R. eup note 50.
a UniJou of Philippine Z caton IEmptrolom v. PippIA e E cation Co.. ewPre note 7.* Th4d.
* "Wben fn case of str lke. and axcording to te CIA eve.n If the strike Is )ea-l. rt-rfkm may

not colect their wag during the days they did not !re to work. for the same reasons of not zoo.
laborers who voluntariy absent themselvim from wcrk to attend the hbaseng of the case In whieb
they seek to prov and mta libh their demands agAlnt the 0mpanY, the egallity and propriety
of which demands i. not yet known. should lose their pay during the pwlod of sueb abseme
from work. The agre-od rule governing the relation botweern labor and capital or managesnt
and *m ploym i that of a *fair days wage for a fair day's labor.'- J. J1. Hellbroon Co. v.
Natinl Labor Union. G.E. No. L,6121. quoted In Manila Trsdlng & Supply Co. v. Manila
Trading Labor Associaton. G.1. No, L-606, April t9. i51.

I Standard Vacuum O Co. v. P fllppiz Labor Orguanztlon. . p r te na .

Z. 174M May o. 19X&
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as to purpose. On review the Supreme Court, through Reyes (JBL) J, first in-
quired Into the CIR's ruling upon the validity of the strike. Reversing the CIR's
ruling the Court said: "... employees have a right to quit working because
a fellow employee is obnoxious to them since employees nay choose not only
their employer but also their associates." Ta

In determining the effect of the above ruling upon the holding in the Phil-
ippine Match Co.T* case-that a striko declared for the purpose of securing the
dismissal of & foreman accused of having unjustifiably assaulted an employee
where the employer had taken proper action on the matter is not for a valid
purpost-due consideration should be given to the fact that the dispute in this
case had already been settled long before the case was decided on review. Hence,
even without an inquiry into the issue of the validity of the strike a similar
result would have been arrived at. In this connection it may be pointed out that
Mr. Justice Reyes (JBL), considered the uncompromising attitude of the strikers
towards the request of the company for an opportunity to conduct Its own in-
restigation of the charges against Maurico "an objectionable feature of the
strike." The Court In the Philippine Match Co. case felt similarly about the
uncompromising attitude of the strikers there towards the company's efforts to
secure an impartial investigation of the obnoxious foreman. Perhaps, a more
thorough ruling on the point, if not an entirely different one, would have been
made were this not rendered unnecessary and inadvisable under the circumstance
of the instant can.

As regards the propriety of a dismissal of an already moot controversy
without a ruling on the merits, the Court observed:

"Tba parde bad both abadened their ofgtaaJ voUttons aNd ce to a virtul ea-
promise and amred to rerume unoonditionafl their forer relationi. To proceed with the
deelaratio ct ioecallty would not onlr breach this andrstandns. freeky arrived at. but
m--- s:re- anace tls to the prejudi oft industrial pee."

The unusual enthuslam displayed here by the dIR in insisting to give due course
to the case long after it had been settled by the parties themselves deserves
stronger condemnation than the mild commentary of Mr. Justice Reys (JBL).
For in the least It reveals a misconception by the judges of the CIR of that
court's function. For if the CIR was intended as an agency for settling and
forestalling industrial disputes then its intervention in this case is not only
superflous but a serious abuse of authority. Plainly there is nothing here to
forestall nor to settle. And to argue that the court's sole purpose in ruling
upon the cae on the merits is to protect the employer against unlawful unioa
activities, is to confess a bias, which taking into account the nature of the
court's function is immoral and intolerable, especially when it is considered
that here the employer had not sought the court's protection, or at least hwA
abandoned its plea for protection.

In Ma4 d & Co.,T5 there is an apparent modification of the rule as regards
the right of strikers to backpay during the period of the strike- In this cam al-
though the laborers actually declared a strike the Court thought that the walk-
out--.taged by the employees upon notification of their separation from the em,-

IClUing 81 A2L J uL Bea. 3 11. Pp. 1341; 62 W. . 58:4 C-.. 15.4-
a amp sate 4&.

" eace-old rule soverins the relaionh between I-be and eaptaJ isL that of a at?
day* ware for a fair day. labor.' If them is no wask formed by the employee the can be
no wage or paly unlew at coune. the laborer wae abie. =n an ready to work but w Msl-
1w locked out. u or srpanded. It ia hardly fair or Just for am employe or laborer to

Uight or Uugate agfaint hia employer an the mployea time. 3. P. 1ellbrown Co. v. aoUaJ
W.ho U- So Sawra Doe 68.
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ployment one month thereafte--'waz not of their own volition, but in spite of
it" inasmuch as they "were practically locked out." Although this observation

does not seem to conform with the facts because the workers were merely
notified of their coming dismisal and not prevented from coming to work, it
is at least consistent with its earlier ruling upon the issue of the validity of a
dismissal under article 302 of the Code of Commerce, which the company at-
tempted here. Here the Court held in support of its order for the payment of
backpay, that in similar situations, I.e. where a strike is forced upon the strikers
under circumstances amounting practically to a lockout (or alternatively, an

unlawful dismissal), the "fair day's wage for a fair day's abor" rule does not

apply.To Whether this rulinr will be followed in future bona-fide strike case Is
at best a matter of conjecture.

Again in the Phllppi ,i Education cases It was found that acts of violence

were committed by some of the strikers against some employees who refused to
join the strike. These, however, were found to be merely "isolated... and
committed without the knowledge and sanction of the officers of the union,"
hence not properly Imputable to the union as a whole. Consequently, only the
strikers responsible for said acts of violence were ruled to be the only ones who
should be held responnible therefor. And it was within the power of the CIR to

order disciplinary action against them. Here the guilty strikers were held not
entitled to reinstatement and their readmission by the company was left at the
latter's discretion. The Court here further upheld the power of the CIR to take
disciplinary action against erring strikers, independently of other remedies which
may be resorted to by the injured parties.

Labor Law-Bonus, a mere act of liberality, or an enforceable
obligation?

ATOK-BIG WEDGE MINING CO. v. CASTILLO ET AL
G.L No. L-7518, May 27, 1955

PAMBUJAN SUR UNITED MINE WORKERS v. CIR & SAMAR MINING CO.
G.R. No. L-7177, May 81, 1955

Nowhere, perhaps, is the quest for legal certainty more particularly frus-

trating than in the earch for a definitive legal basis of the new seemingly
positive and enforecable obligation of an employer to grant bonuses to his em-

ployees, the term bonus, as used in employment contracts, being ordinarily un-
derstood as partaking of the nature of a gratuitous concession to an employee,
over and above his usual salary or wage. To be sure, the traditional rule on
contracts 2 no longer serve as curtain guide&, for the relation between capital
and labor, being impressed with public intercst, has been withdrawn from the
realm of ordinary contractas and brought within the area of effective govern-
mental regulation.' Nonetheless, it is repeatedly asserted In the easee that the
"general rule" still prevailing is the oft-quoted doctrine that the grant of a

bonus is a mere act of generosity or liberality on the part of the employer to his
employees, and Is, therefore, not a demandable or enforceable obligation.41 ]z-

I U A. i Ju., So. TI. pV. 50 1.IO L
*Azt1cU 206-14. Rep. Act No. 3 (Civil Co6a at t4 s vpbist atte Aiw. . 1f").
* Art. 1700 et e*a e rpa mot. 2.

Cow. Act No. 10, Nov. 2L. 1s .
*Am a rule a bonuas . . . t a act 04.ast fte ~ fotwihte pqe

ousht to be thankful ad grrat4'f.L .... The ocesaon for Its riant or p t*Yubnt i. usuall df
the urm. of the rrwbr pile are more geu ad nalinod to give. Thi Is the Chrtstmas
holidam . . . the l point of view a bonus I not a dnandable snd enforemble ob-
Caifon.- Pbhllpplm EdcatJo Co. e. CIR. CLX. No. L410. De. 4. 1L4.

'Tbe wm nUng of & bonaus is wot obtLeatcry but a mee act at avaeo"t or Uber'lUtY on the
par of t to the epk=e'm arvttlxn the am- D7 Pae A Co v. WAb.wba as rms&
AwZV "- OA=. GIR NCa 7 -V a.4 I- (I). Ot .1- 14. 1547.
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cept when the obligation to grant bonuse has been mas part of a general agree-
ment an to wages and salaries,* payment of which is either absolutej or condi-
tional,$ and in such amount as the employer may determine,* or to be determined
on some other basis.0 However, even a unilateral promise to grant bonuses
made by an employer, directly to the employees,"1 or indirectly, a for instance,
through a newspaper advertisement,2S is sufficient, provided that such promse
Is reasonably clear and definite. "3 A unilateral promise to grant bonuses, Is
moreover, no longer asailable on the ground of lack of consideration, the pre-
sumption that the same has been offered as an inducement for greater efficiency
and loyalty, having been held sufficient consideration therefor.'s Neither is the
defense that the promise Is an unratified undertaking of an officer of a corpora-
tion without sufficient authority,s considered a meritorious one if the promise
had been made by an officer with apparent authority, e.g. the vice president
who is at the same time the assistant general manager of the corporation,1e and
especially, under clreumstanes where the corporation may be held in estoppel,
or to hare ratified the unauthorized undertaking through acquieseence.?T Fur.
therenmre, the obligation to grant bonua may be inferred as an "implied tarm"
of an employment contract from the prior practice of granting the same over
a period of yeas However, a satisfactory and practicablo criterion for de-
termining 'when an annual grant of bonuses over a period of years may be
properly considered as merely a fortunate series of acts of liberality, or such
"Prior practice" as sa unto to an "implied term" to continue such grants

a*7'7cm the legal pot oftt view a boomiIs not a domaadsble . . ob a . It is a wbm
It Is mads a part or t wa o- salry o e tin. In Such t h l- tt wluld be
owxed amount and the fauw wuld be a = =mUnsst o" depndomt upou the realization of
profits. It be m thers woud be no boom.- PhIlippine rdtuatim Co. v. CM

Whether or oet bmus forn port was depeod upou th eimsrtaum or ectiu
for ht pawmt It Is an addtioaal .ompmetio. whieb the ampy"or roa msed and agreed
to give without ammdih mpsed for Its payment, such as moosm bmtnm or grestur
productS.I or output t. a t is pass of the wage. But If It Is pad aly If proato aM raized
or a ertan amount of produstivity saesed It cannot be cosidered pert of the wages. Atok-
SIX Wedr Mining o. v. Atok-Me Wede Mutuaj Bast Ass'. G(L. Mo. N - 76, 1 ark X. 1MW.

IeUbenew v. Phflible OCa- 2O %M Of (211). Ia this e the ovatrot of
mporvmnt wued l p Cthe plaintiff proided that the hater would be "entitled to such further

amot In the way of boom as the board of direetom might me St to crazt. Coustruf s said
boam provisSoa the Couet Issd that whDe the undertaking to p~y the same wae aheohsut. y thu
ament e dbme upon the npier such tba the omn.e- boom psnat l mods bm
was hold sfftle t eampUenot with the above unatagt

For Inotao nee Ajok-Dgw~ et*C. v. Atok-Dis &'Ace Mutmd Denfitt Ame. supe 60 .

.am 3upsw 4oe " b.
18L I3, Nmck Co. v. Natumal Lao Unless. G.L No. 1-Ul7. July 21. 29"d In this ~e

after Mhe publication In seveea daily newspapers that the company w0dunt no employee
bonse that year the mplaym were sebsequently Informed by twomrwiao of companmy
about tbe beam pa mmmpahdhed la the mweapers.

30 Atok We Weds, Min Co. v. Atk Bs Wads, Mutual Neseft Am*'&. sua note I.
M~b -==a= . ; . nmatia that novmocto o the bonus Inusatiom io

ar§04 besaa tse w o .onsideratiom thereat .it is sMr t to state that any -
maceasson created by the amxpkr to his e ploya or laboreii nrily premse d on the
usd of Imp wing the letters working odtions to the higsbmt Possible JveL. In return only for
the smt semvce ad iv yaw ezvsted ftem thein -ioym or laborer.- hipw note IL

3 "Authorty of Officers and Agmts. . . . . TlWr authority to bid the corporstl Is -

mnmWi congerred iname by vsttas ot thlat ofse. bat by rolutiou of the d1reators. by the br.
Jaws of the eorporatlon or-qrdlledly by a' ojae in a agenrsJ courve of bali iss. Contracts or
acts In exes of the-r actul adutborty not bind the corporation. In the abeenee of mtoppl
or rtifio suou. When Me Is bo holding out or clothlg of an ofter or agent with apparvia
authority. aD peron dealing with him ae bound to ascartsjn the scope of his authority. if
they de with him. they must verity his authoM y at their peril and ean not hold the eorporaUse
if the offtaor or agent was without authorit7 in fact. unles they can est&bUis an eartopr:al agaio
the =orportlom,. or show a ritUioatlon." aACXGa. P0VAT ComoRAVIIN 21-2 (1iM2).

Under the Civil Coda. bow er. employm or laborer. dealing with corporal., uplayer. are
no bonsgr treated strictly as third vess 1701 provides: -Neither capital nor labor shoD set

rely against the othe, or havair the lnterest or eon iene o t public." Or more
potstsdl. Art. 172 z "In eas of *,a an lab . . . contracts shD be eonstroed in faor
of the safety and decent living for the laborer .- os als, Campos Jr. and Lapm-Cou,
B w 01 M.vaaW.en LOWM4. 50 PUn.. L.J. 25. S" (IM9).

I. .L Hesoock Co. v. National Lbor Union. a.upr note IL
22 Sopol sA. ee4L mv nots 14.
8I hutlman. Ctoat . a.. L.i d. L.&W X*eWi. 8 nRT. I-. Stv. l. 1010-11

(1954); Powail v. Republic Crootle Co., 13 P.2d 35.
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regularly in the future, has yet to be formulated.lSa Citing an American case"'
which held that a regular annual bonus payment over a period of thirteen
years constitutes an implied agreement, the Supreme Court ruled that the grant
of bonuses over a period of three years is likewise such practice as amounts to
an "implied term." *0 The familiar formula-"the demands of justice and
equity"--has, of course, always proved conveniently sufficient. Where the com-
pany granted Christmas bonuses to high salaried employees but denied low-
salaried employees similar benefits although the amount intended for them
had already been set aside, are such "peculiar facts and circumstances" to
which the old formula is the fit solution.2" And when the question of a bonus
is set in the context of an industrial dispute, the CIR, in the excrcise of its
broad power to settle and forestall such disputes in a proper case,2 2 may in-
clude in its decision or award an order for the payment of a bonus, in such
amount as it may determine,23 taking into account the "Justice, equity and
substantial merits of the case,27 whether or not a specific demand for such
relief has been made2- by the proper party.

In the instant case of Atok-Big Wedge Mining Co. v. Castillo,'5 the facts
of which are not in dispute, the Court summarized the facts upon which it
founded the company's obligation to grant the bonuses claimed as follows:

-The payment of Christmas bonus is more Justiftable In the case at bar than in the
Phillpplne Education cas" In which said bonus was giren for three (I) consecutive
yeas, for petItloner hsrn bad paid It for firv (5) consecutve years. and *Xrarded the
amount of the Christmas bonus for 1951 as *current liabIlity.' or ^part of the cost of
production. which was not done by thes Philippine Education Co. The clrcumptano
become mo.e signifleant when we consider that a former superintendent of petitioner . . .
bad told Its laborsa . . . 'that the Christmas bonus . . would be Increoaed.' thu
indicating. not onIT that maid bonus would be pai4 . . but that It would be 'Increase&*
Altheugh the order of the Presiding Judge reered by the Court in bone, questions the

omnpetenoe of Canon to premise sald payment, the presumption Is that be had been duly
suthorbod to act a be did. in the amence of satia--Ator7 proof to the contrary . .

What Is more Instead of beins dlsauthorized by ptltioner's board of directos the man-

Dot In which It accounts were kept. particularly the inclusion of the amount of the bonus
In 'the coat of production.' and the treatment thereof as current labilty." confirms said
promise or amounts to a ratification and the implaumntation thereof. In this respect the
situation in analogous to that which obtaln44 In H. IL H coek Co. v. National Labor
Union." . . . In which a promis, of the Prvaident and General Manager of the Cs-
pany was one of the factors which led to the decision favoraLe to the payment of
bonus to the employees concrne-d

In Pambujan Sur United Min. Workra v. CIR & Samar Mining Co.," it
appears that the company had caused to be published in a Manila daily a news
item that a "loyalty bonus" would be paid to its laborers, particularly the mem-
bers of another union working also for said company, mimeographed copies of
which were circulated to all of the employees of the company. It also appears
that the company had been paying in increasing amounts since 1949, Christmas

me -A has be*n held by this Court . . . Christ-as bonus is a gift and a privilee and.
therefore. Its grant depends upon the Iiters.ity of the giver and is not a rtght on the part of the
re ilvr; . . . the fac that Chrisutma bonus has been granted In the past cannot chan the
nature of Christmas bonus because its grant dependo upon many clrcumstancem." Atok Big
Wedge Mining Co. v. Atok ig Wedge 1ernflt As n. ' " noteS.

- Powell v. Republic Creoting Co.. opre note I#-.
SPhiUl pine Education Co. v. CIR suera note L

s H. ? Ileacock Co. v. NatIonal Labor Union. &us* note 11.
s Be. 4. Co,-, Act No. 10. note 4.
is Pbfllppine, Education CO,. V. CT. e pea no"e L
t Coat. Act No. 103. Sec. 2U.
1d. Ske 11.

8G.1L No. 1-761. may 27. 19 .
NO Supe note I-
1m0pre note 11.
-OG.1. No. L-71i7. may 31. 1 .
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bonuses to all its employees. In 1952 however, although such bonuses were
paid to the monthly-paid employees as usual in amounts equivalent to one-
month's salary, similar benefits to the daily-paid laborers were omitted without
explanation. Thereupon said laborers, through the union. demanded the pay-
ment of similar bonumes. In its letter to the union the company explained
that Christmas bonuses were not paid to the claImant-Iaborers because the
company was not in a position to do so in view of "tremendous losses during
that year." Although after subsequent negotiations the company fAnally con-
ceded and did pay Christmas bonusm to the laborers concerned in amounts
equivalent to one weeks wages, said laborers were not satisfied inasmuch as
the amount granted to them the previous year was equivalent to one-month's
wages, and during the other two years In inverse order, the equivalent of 26
days' and 18 days' wages respectively.

Upon review in due course, the Supreme Court, in reversing the CIR's de-
nial of the union's demands on the theory that the bonuses being claimed by
them was "an efficiency bonus... payable only if the desired goal of prod-
uction is. . . obtained." based the company's lLabfltr for the unpaid Christ-
mas bonuses on the following facts: 1) the newspaper advertisent which it
considered as &mounting to a clear unlaeteral pronise to grant bonuses that
year; year; 2) the company's letter to the union explaining the omission of
the bonuses in question as due to losses, which the Court ruled was an implied
recognition of an obligation to pay said bonuses provided that profits would
be realized 80 which the Court found for a fact contrary to the company's allega-
tion of losses; and 3) the three years' consecutive payment of said bonuses
which was deemed sufficient to constitute such practice into an "implied aggree-
ment." Here however, the Court did not think that the Christmas bonuses equi-
valent to one week's wages which the company subsequently granted were con-
sonant with the "demands of equity and justice," inasmuch as they were patently
discriminatory compared to the one month's salary bonuses granted to the
monthly-paid employees. Instead of fixing the proper amount, however, the
Court chose to remand the case to the CIR for a determination of a more equit-
able amount on the basis of the company's ability to pay. This last gesture on
the part of the Supreme Court would seem to substantiate the observation made
earlier that the CIR has authority not only to order the payment of bonuses, but
also to determine the amount of such pmynentjs. 1

Joss C. Laureta

Legal Ethics-Vio lion of attorn 8 oath as ground of suspen-
sion or removal.

GAUDENCIO TIAJMZON v. DOMINADOR REYES
• Administrative Case No. 165

October 12, 1956

In a suMn, attorney. are officers of the court. As such, they are subject
to the supervision of the court Thus, the Rules of Courts provide that the

*Tb. portS nout portion c, fth. oompana lette r~es -Tb. dolly wrkeAw of the mine
wre not paid bcmuses during Christmzas . ,z . iecmbhe msvany h" aduffazd trw-imo-
5..... . . and Is not in a posi lon to effectuate the paymn.'t.

2 Supra note 21.
Ii re admisson to lbh Bar of uunuc.'.fus candldates of 1946 to ISM ATlbno Cuanan. et

a]_ petitonm 50 0.0. 1602 (11&4). at 160-IL *Tbe riqht or Powa to diaaplme tMtane~ s
by .evpeneon or disbarment Is Inberout In th courts and a" be1-A t e arkmt
t azd whwev a proper sm o md oat It In Ito dutr 60 - It T- . Pow to disbr

1080
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Supreme Court may suspend or remove a member of the Bar from his office
as attorney on the ground of deceit,3 malpractice or other gross misconduct in

such office,4 conviction of a crime involving moral turpitude,& willful disobedience

of the lawful order of a superior court,* or corruptly or willfully appearing as
attorney without proper authority, or violation of his oath.*

Great as is this power, it is not to be exercised arbitrarily at the pleasure
of the court. Rather, it is one to be used with moderation and caution in the
exercise of sound discretion and only for the most weighty reasons and upon
clear legal proof.' Thus, in the instant case of Tiamcon v. Reyes, the Supreme
Court dismissed an administrative case after finding the charges levelled against
the respondent baseless.

Briefly, the facts of the case are:
Complainant charged the respondent, a member of the Bar, with violation

of the rules of legal ethics,' 0 and the attorney's oath 12 in that respondent ma-
liciously instigated Anacleto Tiarn n to file an application for the registration
of a parcel of land when said respondent very well knew that the parents of
Anacleto or at least his father was then alive, that the parcel of land belonged
to said parents, that inasmuch as he and Anacleto were brothers, he (Gaudenclo)
had a half interest in the said parcel of land, and that as a result of the regis-
tration and adjudication of the land to Anacleto, complainant lost his share of
the inheritance.

The case was referred to the Solicitor General who in turn indorsed it to the
assistant fiscal. The fiscal found that the land in question formerly belonged
to Baldomero Tiamon, who in 1889 left to Hilarto, father of Anacleto and the
herein complainant, that Hilarlo transferred the land to Anacleto, that since
then, Anacleto had been in possession of the land as owner and had it surveyed

or suspend an attorney is judicial In Its natue and can be exercised only by the eauzta. and
cannot be defeated by the lesislativg or executire departments, althougrh statutes may regulate
Its oarcle. 7%e suspension or cancellation of an attorney". license by a cout exerculn gits
tnheset or statutory authority does not contravene either the federal or state consitution.'" 7
0.3.T 728-9.

*Rul 117. see. M ?be Court of Appeals or the courts of rst instance are empowersd to
mpend attorneys for the &ame causes and are required to transmit to the Supreme Court a oar-

titled copy of suspension and full statemnet of the facts on which the sen based& Rule 127.

" E.g, In re Adriatco. 17 PhIl. 524 (1910): In re Paraiso, 41 PhIL 24 (1920); IZ re C*anne.
41 Phil X91 (I190); Monter, v. Arayata and MontoTM 61 Phil 820 (IM5); Rosenwals v. Pineds.
70 PhIL 415 (1940).

4'9.q.. Zi re Carmen. 41 Phil. 899 (1910): Cantorne v. Ducusin. 57 PhIL 22 (1912): Melerito
v. Barb. 58 Phil 51g (1933): Acufrre v. R.ames. 70 PhilL 63 (1940): In re Santlazo, 70 Phl. 4
(1140).

8X.g.. In re Bam. 41 PkI 267 (1M0): I, re Asada. 60 PUl. 015 (1934).
SRule 04. mp 2 and Rule 117. see- 20.

' e sisp not

Orn re Hamton. 24 PhLL 100 (1912); In re Do I& LAum. 27 PhIl. 176 (1914); Ia M Sotto,
*1 PhtL W81 (1313).

'7 C.J.B. 7290. In re McDouxall. 2 Phil. 70 (1*02).
3T0be comhplaiant must have In mnind Canon 28 which states: "It Is unprofesslonal for a

lawyer to volunteer service to bring a lawsuit except In rare cases whom ties of blox. rela-
tionihip or trust mk It his duty to do mo. Stirring up strife and Uftifation is not only uprores-
sional bat It I. fnaditable at comon law. It is disreputable to hunt up defects In Uth or
other ses of action and Inform th reof In order to be employ to brinr smxt or collect Juds-
ment, or to breed ltittatlon by seeking out thos with claims for personal Injuri or those having
any other grounds of actions In order to secure them as client* or to employ agents or runners
for like p-r, or to pay or reward. directly or lndlrectky. those who brizg or influence the
bringing of such cases to his offise, or remunerat policeman. court or Prison offals, phylc -am,
hospital attaches,. or others who may suoceed. under the cube of siving disinterested trieudly
service. In Infliencing the criminal. the sick aind InJurod the Ignorant or others. to seek Is
profesasional services. ._.

u The Attornsfs Oath reads In part: -1 do solemnly swar that
I will not wittingly or trnwtttingty promote or sue any -roundles false or unlawful suit, nor

give aid nor conoet to the sae.
Rule 127. sec. 19 also provides In pert: -It Is the duty of an attorney: . . . (e) To counsel

or maintain such actions or procedins only as appearinz to him to be Just, and such defenses
only as be betieves to be honestly debatable under the aw. ... (w) Not to enco arge either
the comencement or the cintinuance of an action or proceeding. or delay any --- s cau. fr
any coIUpt oatwe or Intrs.-
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for Vpurp of registrati and that -platnant had no half interest an be
claimed, he having received his shae of the inheritance. What is more, the
findings of the Investigator showed that respondent did not instigate, much less
maliciously. Anacleto to apply for rsraon and that he never knew whether
or not Amnaleto's father was dead because he had lost tract of hiz, that he was
in no way-responsible for the letin In the applicsti which Anacleto rati-
fled before him to the effect that he inherited the parcel in questiom from his
deceased parents. The Supreme Court approved the report and dLmnaed the
C&DIL

debto 1 Eth Charging lien must be recorded before, not after,

debor 68comnplied wvitk judgmenst
GREY v. INSULAR LUMBER CO.

G.. No. L-4M, October 31, 16

The Rule of CourtI secsu to an attorney a lion on the funds, documents,
and papers which have lawfully c into his hands and a lien on all judgments
for the paymment of money which he has secured for his client. Courts, in the
exercise of their exclusive supervisory authority over attorneys as officers of
the court, arm bound to respect and protect the attorney's lien which in the words
of Chf Justice asha "is n csary to preserve the decorum and responsi-
bUty of the profo 2" Thus, Rule 127, Section 83 provides:

-Anatlerw ANe be a Se 0 the tusb,1 - and rev o his .Dmts
wsU k v lwtwflz - boo hb .oneinkm and mar rUds6 the - waiM h. lawted
f sad e-, hemm pad. baod r V such twba to the mmsatim thme-
ad. meAS abWs bae~ a o to the mm extt UVM s31 i'ato srew ow an at

.. sA exem Bfa p immm aI mush oft m6 o . Whih be ho. ' in
Musatis at hise mt. Fm ad sm the Unha be ahen he eau a tateme

at hbb ekah ad awh ~M o be Matmd =VM the gsem ad the - aueftzifs agsh jef-
mat .or. solgwe neto6ad shel bave amd a wyttua sck Uwm a hie~ be
don VOd to ks .bmt aad to the sdvae P&YW. aad be Aahal hav, the am Ash ad
pwWr .Wr sb i 1W t ad xZMWOm a hi. enet wuMd ows, to aw, h Is a*&

"- the ,imbt ad Drisl tc a d

The first sentence of the section refers to the retaining ien, and the second,
to the charging lien. A retaining lien is a right of An attorney to retain funds,
documents and papers of his client which have lawfully come into his possession.
It does not attach to anything not in his hands. It exists only so long an the
attorney retains possession of the subject matter and expires when the poms-
sion ends. Being only a pAmve right, the retaining lien cannot be actively
enforced. It amounts to a mere right to retain papers an against the client
until the attorney is fully paid.s

On the other ha the charging lien is that which an attorney has uppn
mil Judgments for the payment of money and execution issued pursuant to such
Judgment which he has secured in the litigation of his client.' Thus, an attorner
who has not obtained a judgment for his client does not have a right to en-
force a ien. The charging ifen arises only from and after he shall have caused

2 Rau. lI&. M 3
IRmtta v. Abeto. 72 PhIL 123 (1541).
01L6 at 18. titLna Note 51 Am. St. Rep. pp. S. 295: 7 C.QJ.5 attown, at-law. g-

21T.p 217. p. 1161
]MCOA. CoMuWS 9ox TUN Ru se Or COUN mT (rd 0.& 1950), citing 6 CS .1.,. 7U

& AL. Ju'. ze. 210 pp. 3344M.
OD Is Pod& v. Nidaso. 20 PhIL 223 (1311); Xcegmta v. Flrmsjimo,, 71 PhIL 49 (10").
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a statement of his claim .,f such lien to be entered upon the records cif the w
-ourt that renders the Judgment nr issues the execution. Hence, where A assigns
his judgment credit to B on Nov 9, 1932, which B registered on Dec. 8, 1932, and
C, aLLorne) .)f A, mude his lien appear of rf. rd .nly on Sept. 15. 833, the
Court held that the iortgage credit of B, was prior to B's lien, and, therefore,
should be paid first. But once recorded, the lien does not lose its preferential
nature simply because it was subsequently assigned to another.

In order to be entitled to such a lien, an attorney (1) mifst cause a state-
ment of his claim to be entered on the records of the court rendering the Judg-
ment or issuing the execution, and (2) must cause a written notice thereof
to be served on his client and the adverse party. As regards the first require-
ment, the attorney may cause the statement of his lien to be registered even
before the rendition of any judgment, because the purpose is merely to estab-
lish his right to the lien. The recording is distinct from the enforcement of the
lien which may take place only after Judgment received in favor of his client.
The provision also permits the registration of attorney's lien although the law-
yer concerned does not finish the case successfully in favor of his ctent.T

But the mere recording of a lien for the reasonable value of legal services
rendered does not of itself legally ascertain or determine the amount of the
lien, especially, where the amount is contested. Upon the lawyer claiming such
A lien devolves the duty of alleging and proving that the amount is unpaid,
reasonable, and Just, and upon that question the client has a legal right to be
heard. Otherwise, he would be bound by the amount specified in the lien even
though it is not just or it may have been paid.8 When a Judgment creditor
assigns his right, it is not error for a court to grant the assignees the right
to intervene because in the end, they will have to pay the fees to be allowed the
attorneys for the original plaintiff.9

The question arises as to whether a lawyer who has secured a money Judg-
ment for his client can claim a lien on the amount of money after the judgment
debtor has complied with the Judgment. The Supreme Court held that he could
not in the instant case under review. Briefly the facts of the case are:

In compliance with the judgment of the lower court, which was affirmed by
the Supreme Court, defendant company issued a check for r88,458.56 in the name
of Ruth Grey, adminstratrix of the plaintiff's estate and delivered It to Atty.
Carlos Hllado, plaintiff's counsel. Hilado then filed a motion with the trial
court asking that he be paid his contingent fee of 25% or P22,113.39 of the
Judgment by virtue of a contract between him and the deceased M. E. Grey.
The defendant company objected, and after trial, the lower court ordered
the defendant company to issue a check one for PG6,340.39 in the name of Ruth
Grey and another for M22,113.39 in the name of Atty. Carlos Hilado. From an
order denying defendant's motion for reconsideration, defendant company ap-
pealed. In reversing the order, the Court through Justice Montemnayor, held
that the lien should have been recorded before and not after the defendant com-
pany had complied with the Judgment. To do so, Attorney Hilado, first, should
have proved the contract for contingent fee; and second, the fact that it was

UM.ni & Co. . Bartida. 63 Phil. 16 (1984).
'Palanca v. Pecson. 60 O.G. 4, 158b (195W). But the abandonment of a ca e Is fatal to an

attorneys lien. Thus, wher, an attorney dezanded of his client to allow him to turn the case
over to som. other lawysr or "I am co,..siering that the cae Is ced.'" the court hld there
was ahandonzmet. Tb. court further b.&d: -When h withdraws he breaks the charzm that ti.-
tained his in. He himself has destrored the reLationship nec*%sary to support the eultable right
that Insured paynent of his fem.'" Eis nberg v. Brand. 144 Mlac. 878, U9 N.Y. Supip. 67 (1912).

@Dalhka v. VIna. 61 PhiL 707 (1928).
'Otto Gmur. Ina. v. Rerilla, 65 Phil. 617 (1931).

1033
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unpaid, reasonable and Just. The other party should also be heard. True it
was that Atty. Hflado gave notice to Atty. Jose A. Strachan on March 8, 1954.
But the order of the court was issued on March 16, 1954, which means a period
of eight day. only which the court considered to be too short a time to enable
Atty. Straehn to communicate with Ruth Grey, then in the United States. Es-
pecally is this so in view of the fact that what Atty. Hilado was claiming were
contingent fees?. The Court cited the case of Ulanday v. Manila Railroad
Co.,1 holding that contingent fees are not prohibited in the Philippines and,
w impliedly sanctioned by law, should be under the supervision of the court
in order that clients may be protected from unjust charges.

Moreover, the Court held that-

"Up the pa7ut of judanwet debt . . . the said amount may be considered to
have @ed part of the funde of the ectate and so to be iis cuatodrs leolm notwithatanding
the probate court bee JudicUton owes the pr perti belonging to the entate though to=-
posaribr held 1W thlzd pat. Any payment of attornAys fes b7 the 0tate will have to
be approvd by the probate coart2

Vicente V. Mendoza

Taxation-Real egtate dealer's tax; double taxation.

SANCHEZ v. COLLECTOR OF INTERAL REVENUE
GJ. No. L-7521, October 18, 1955

51 O.G. 5130 (1955)

The subject of taxation in this case is the business of dealing in real estate
as defined in the National Internal Revenue Code.? It appears that Veronica
Sanchez is the owner of a two-story four-door "accesaoria" building at Pasay
City which she constructed in 1947. Veronica lives in one of the apartments
but the rest are leased to other persons. In 1949 she derived an income there-
from of P7,640.00. The evidence also shows that Veronica runs a small store
in Paaay City market from which she derives an annual income of about P1,300.
In 1951, the Collector of Internal Revenue made a demand upon the appellant for
the payment of P163.51 as income tax for the year of 1950 and M'637.00 as real
estate dealer's tax for the years 1946 to 1950 plus P0 compromise. These
amounts were paid under protest. This action is brought to compel the refund
of the anwunts collected. The first question that has to be decided by the court
is whether or not the appellant in a real estate dealer under the provisions of
Republic Act 42 as embodied in Section 194 (s) of the Tax Code. The appellant

n A otn t fese a fee atipulted to be paid to an attorww for hi.s ervioee in conduct-
1ag a wi t or other forwasle pwr nx onty ,n case be wins ,t: that to. a (as which is a to
domd upn the me r fasr in the aefort to enforve a suppomed right. whether doubefW
or not. It may be a paromtaie of the amot ve. 7 C.J.. 2064L

" 45 a40(1313). Canon 1: -CONTINGKNT rE]--A cootract for a tontiget fo8
whr sazctioned by law. &boald be reeoana under all the circumatanom of the case. including
the risk and unearta/nt, of the compensatotb hat sbod always be subject to the mupervision
ot a court. as to HA* See abe M1ALouLm. CL A-. LwAL Ano JVDzxAL WruW 5
(1I41).

in Ijwtytag entrats for eomnawnt fer. the Committee of C;eu of the Law Amociatm
of P • reported that -a contingent fee arrangement is nx' for the protction .of1
tha r Injured pmaa.J who are =malty In no fAa& umlJ tlon to &aree to pay

=Vn ea nb ba advance or prowise for ot in cow of no rcovery.- Hzxs Ir. C.. OMAX=ze
?r A"P IMM Ce TUB Mt(C AWn BAR 815 (IM).

= A~: Psanca v. P . .epr. at 1587&43 7he application for the fixing of attornes,^
few uay be passed 1W the probate court in the DaMe proceedns wb attorneys serv
we to be readeced.

aThe %0nelt pruVsocW wh his Sectiou 194(s) of the Tax Code a amended by Pop. Act No.
42. und r whish thle ONO wee decided. providee -ole antate deale Infaude all pevoce whe ftr
tlh*ou oo mt, ale engaged tn the se of id' bldings or In e ts thesdu or In $0IZ real
eaia," The m1d t mld by Rap. Act No. &U is broader.
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invoked the earlier case of Argellies v. Mfeer.2 But the Supreme Court, after
pointing the salient distinction between that case and the case at bar, held that
the Argellies case is not applicable and so the court declared in this case that:

"Considering therefore that the appellant constructed har four-door "accesmort" pur-
posely for rent or profit; that she has been continuously leasing the same to third persons
since its construction in 1947: that she manages her property herself: and that said ]ese
holding appears to be her main source of lilihood. we conclude that appellant Is engaged
in the leasing of real estate and Is real estate dealer as defined by section 134 (i) of the
NatIonal Internal Revenue Code as amended by Republic Act No. 4L"

Another argument raised by the appellant is that there is double taxation
inasmuch as she is already paying real estate tax on her property as well as
Income she derives therefrom. The Court resolved this objection by reiterating
Its previous ruling in People v. Mendaros,3 to the effect that "it Is a well
settled rule that a license tax may be levied upon a business or occupation al-
though the land or property used therein is subject to property tax," and that
"the state may collect an ad valorem tax on property used in a calling and at the
same time impose a license tax on the pursuit of that calling," the imposition
of the latter kind of tax in no sense a double tax.4

Mariano M. Tajon

GJ . No. L"790. April 25. 1962. The distinction I pointed out in this maner. "In that
case. Arceliles had always reided outside of the Philippines and his prorties in Manl a were
administered and managed by a local real estate company. We held Argellim could not be
considered an engaged in busines of letting real estate became he did not appear to have Invsted
the rents r. osvd by him from this country, nor to hawv taken part In the management of his
ocal holdings. in the case at bar however. it was appellant who had the apartment In question
constructed purposely for l*&" or profit and she manase the property herself. Whle she run
a small store In Pasay market. it is unlikely and the evidence does not &how that she devotes all
her personal tim and labor to such store, considering Its size and the fact that sbe derives
little income therefrom. On the other hand. the work of attending to bar )eased property and
her tenants would not take much of her time and attention especially sine abe lives in the

ls hself. And the leasing of her apartment appears to be her principal means of Hlve-
l for the Income she derives therefrom amounts to more than five Umes that whith she
makes from her store." Cf. Imperial v. Collector. G(. No. Zr-794. Sopt. 30, 13i5.

9 G.E. No. L-497 5. May 27. 19S5. Briefly, the facts are the followings: The deftndants were
convicted for violation of an ordinance of Palang. Zabeles, became they failed to pay the oe-
cupation tax for the year 1952 a prescribed by the orda nd. The Court of First Instance
reversed the ruling of conviction of the Justice of the Peaoe Court and di mlssed the case,. on the
theor7 that there was double taxation, because while the defendants' fithponda were already subject
to tax, It was unfair to charge them for an occupatton tax. On appeal by the nocal. the Supreme
Court ruled that ther was no double taxation.

4 Sec. 24. 33 Am. Jui.. Lfce*r*: "In ganeral, the same property cannot be taxed twice by the
sarne taxing authority. This rule howeover, does not preclude the tmposl tion of a Icense taxupon a business or calling although the property used therein has been subject to a property
tax. Itis well-settled rule that the state may colloct an ad saeoree. tea on property ued In a
calling and at the same time Impose a license tax on the pursuit of that callUit. This is in no
sense a double tax: the state does not tax the e---ing as property., but simply requirv a liceuse
for the privilege of engaging in it or for aJoy-ing advantages. incident to its exercise. The same
principle applies to the imposition of a privilege tax upon property which hs been subjected
to a property tax . .


