
THE REGIME GOVERNING OUR PRIVATE SCHOOLS

The test case 1 on the constitutionality of the r6gime now gov-
erning our private schools has been decided. Our Supreme Court,
in what now appears to be a momentous decision, found constitution-
al sanction for Commonwealth Act No. 180 and the rules and re-
gulations issued in reliance thereon.

The decision touched significantly on a number of Constitutional
provisions, particularly, of course, the first sentence of Section 5 of
Article XIV.2 The Court, hesitant to decide squarely the question,
disposed of the petition for prohibition on the theory that there
was no justiciable controversy presented before it. Citing a very
recent opinion s of the United States Supreme Court, per Mr. Justice
Frankfurter, the Court confessed:

"Courts do not sit to adjudicate mere academic questions to satisfy
scholarly interest therein, however intellectually solid the problem may
be. This in especially true where the issues 'reach constitutional dimen-

2Philippine Ass'n of Colleges and Universities, et al. v. See. of Education and
the Bd. of Textbooks, G.R. No. L5279, Oct. 31, 1955.

The main issue in this case was the constitutionality of Commonwealth Act No.
180 which was attacked by the petitioning colleges and universities as (1) depriving
owners of private schools and colleges as well as teachers and parenis of liberty a
property without due procs of law; (2) depriving parents of their natural right and
duty to Mar their children for civic efficiency; and (3) in so far as it conferred on
the Secretary of Education unlimited power and discretion to prescribe rules and
standards, an unlawful delegation of legislative power. The provisions of law pro.
minently put in issue were §§ I and 6 of the Act:

"§ 1. It shall be the duty of the Secretary of Public Instruction to maintain
a general standard of efficiency in all private schools and colleges of the Phil-
ippines so that the same shall furnish adequate instruction to the public, in accord-
ance with the cla-s and grade of instruction given in them, and for this purpose
said Secietary or his duly authorized representitive shall have authority to advise,
inspect and regulate said schools and colleges in order to determine the efficiency
of instruction given in the same.

"§ 6. The Department of Public Instruction shall from time to time prepare
and publish in pamphlet form the minimum standards required of primary, inter-
mediate and high schools, and colleges granting the degrees of Bachelor of Arts,
Bachelor of Science, or any other academic degrees. It shall also from time to
time prepare and publish in pamphlet form the minimum standards required of
law, medical, dental. pharmaceutical, engineering, agricultural and special or voca-
tional schools giving instuction of a technical, vocational or professional char-

This paper essays to point out that Commonwealth Act No. 180, as authority for
the rigime now governing our private schools, is unconstitutional and void.

2 This provision reads: "All educational institutions shall be under the super-
vision of and subject to regulation by the State-. - "

s Rice v. Sioux City Memorial Park Cemetery, Inc., U.S. Sup. Ct. Adv. Rep.,

May 23, 1955 (decided May 9, 1955).
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sions, for then there comes into play regard for the court's duty to avoid
decision of constitutional issues unless avoidance becomes evasion.. .

But while such is admittedly the proper attitude that courts
should adopt towards "academic questions," the Supreme Court
justices, revealed that they were not entirely uninterested in such
questions. They decided "'to look into the matter," expressing a fear
that they may be charged of having "refused to act even in the face
of clear violation of fundamental personal rights of liberty and pro-
perty." By way of obiter dicta, the Court proceeded to show that
there was no such clear violation of constitutional rights.

This paper finds the Court's discussion convincing when it
stated that the State, as per provision of Section 5, Article XIV of
the Constitution, has power of control over private schools, regula-
tion being equivalent to control. But it begs to differ from the
Court's manner of approaching the problem from this same premise.

At the outset, it is worthwhile noting the introductory observa-
tion made by the Court:

"It should be understandable.., that this Court should be doubly

reluctant to consider petitioner's demand for avoidance of the law afore-
said" in view of the fact that "the Department of Education has, for the
past 87 years, supervised and regulated all private schools in this country
apparently without audible protest, nay, with the general acquiescence of
the general public and the parties concerned."

Obviously, this comment was meant to further warrant the
Court's reluctance to resolve the question squarely. Unfortunately,
the Court had to quote from the Corpus Jut-is Secundum incom-
pletely.5 Incomplete quotations can sometimes be very revealing.

Since the Court nonetheless "looked into the matter," it stands
profitable to look into the Court's obiter dicta too.

Even putting aside for a while the question of whether the sta-
tute (Commonwealth Act No. 180) is unequivocal or not, it can al-
ready be seen as an Invalid delegation of legislative power. The leg-
islature cannot delegate to executive agencies powers which it itself
does not have.6 It is again unfortunate to note that even the Court's
authority, the great Corpus Juris Secuidum of undoubted American
vintage, is not Impeccable on this matter. It seems to make an egreg-

I Mr. Justice Bautia Angelo reserved his vote. Three justices-Mrs. J -e
LAbrador, Concepcon and J. B. L Reyes-ook no part.

•'The compleo quoan, the first sentence of which was the only one quoced by

the Court, as far as pertinent, reads: "When an act has been long treated as consti.
utiocal and important rights have becore depdenm themon, the court may refuse
to consider an attack on its validity. Old age, however, cannot give validity toa void
Stoue, nor will acuiescee for any length of time, nor anv amm'mt of practical
cont-ucton prevent a court from deddfring Voad a Staute which cltew "mtreser
the contituwion, although, . . . ;t is an element which may be considered an4 viven
great weight." 16 C-J.S. 204 (Emphai supplied). And Commonwealth Act No
180 Ls void. (See dLiussion in the tem.)

916& CJS. 352.
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ious contradiction in terms when it classifies as an invalid delegation
of legislative power this case where the principal (Congress) has no
power of the sort at all to be delegated. Yet, as our American cons-
titutional authorities must have already thought, the vice of a sta-
tute is manifest enough-even without a more logical statement of
such vice.

But the power of regulation is equivalent to the power of control
and the Constitution in very explicit terms vests upon the State the
power of regulation and supervision over all educational institutions,
the Court goes on to argue its stand. That is correct. Principles of
constitutional construction should not, however, be Ignored.

One fundamental principle of constitutional construction is that
the constitution must be construed in its entirety. And construing
the Constitution in its entirety means, significantly and particularly,
construing this power of regulation and supervision with the limita-
tion found in the Due Process Clause. In more precise terms, this
power of regulation (control) must be exercised conformably to the
Due Process Clause. As in the case of the police power,7 there is
ever the necessity of maintaining a "check and balance" between
police power and due process lest the police power should make the
liberties guaranteed in the Constitution "just so much words."

The Court, however, strikes a very strange note at this point.
Mr. Justice Bengzon, writer of the Court's opinion, referring to his
opinion for the Court in Montenegro v. Caataiieda,8 dogmatizes: "An
express power is necessarily more extensive than a mere implied
power." The statement is subversive of generally accepted canons
of constitutional construction. Such a distinction between the extent
of an express power and that of an implied power cannot possibly
hold water In view of the general rule of constitutional construction
that in construing the Constitution, what is implied is as much a
part of the instrument as what is expressed.9 It would certainly
be more conducive to adherence to the principles of constitutional
construction to regard Section 5, Article XIV of the Constitution
as a specific provision with respect to the police power (as much a
part of the Constitution) as a general provision, the former being
a mere emphatic recognition of the latter-and not a new power-
with regard particularly to the State's power over educational in-
stitutions (private schools). That there have been many instances
where the Constitution is repititious even in its express provisions
can not be controverted. For did not Mr. Justice Bengzon himself
observe in the very same case of Montenegro v. Ca.stafieda one such
instance of repititiousness?'O Such repititiousness, however, should

TAr. XIV. § 5 of the Consitudon is nodiing more than a mere ecognit:ion of
the State's police power with respect to private schools. (Memorandum for the Peti.
tioners submitted to the Supreme Court in conn cton with the Phili-pine As'n of
Colleges end Universiries' cme, prupa. by Counsels Dean Vicente G Sinco, Prof.
Enricme M Fetn-ando. and Ex-Sec. of Education Manuel V Gallego)

'48 0G 3392 (1952).
I I Am. TuR. 666.

20 As to the suSPenUion of the writ of habezs corpu, there are two mutw!lv-em-
pha3izing Constirutional provisions: Art IIIL § 1, ci. 14 and Art. VII, § 10, d- 10.
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not be construed mere tautology, for It is also an axiom that courts
should avoid a construction which renders a provision meaningless
and idle.l In the language of Chief Justice Marshall: "It cannot
be presumed that any clause in the constitution is intended to be
without effect.1 2 Indeed, in construing the Constitution in its en-
tirety, as is the proper recourse in order to ascertain the true intent
and meaning of any particular provision,13 the role of emphasis
cannot be over-emphasized.

Therefore, in determining the validity under the Due Process
Clause of the rules and regulations issued in reliance upon Common-
wealth Act No. 180, recourse should be made to that "all-time re-
liable," the ultimate test-the test of reasonableness. How is this
test to be applied?

"It has been said that the scope of the term 'reasonable' as regards
any situation must be measured having regard to the fundamental prin-
ciples of human berty as understood at the time of the formation of the
Constitution, adapting the same to modern conditions, and that established
customs-the conventionalities of the time-are also matter. to be con-
sidered. "14

It would seem trite to mention that in this era of "Democracy
versus Communism," there is greatest demand for thought-freedom
on the part of democracy-loving people. This practical question may
then be asked: Is freedom to teach what one believes others should
know essentially different from such other freedoms as the freedom
of speech and the press,-or from the freedom to peaceably assemble
and petition the government for redress of grievances, or even from
the freedom of religion? There is much sense in the conviction that
freedom to teach is the most basic of all the freedoms, considering
that the proper exercise, as well as the very preservation, of all
liberties, depend largely upon the education of the citizens having
such liberties. Education-which is the essence of the freedom to
teach-is so important in a democracy that Mr. Justice Brandeis
spoke of it as the price the American people should pay for embrac-
ing the democratic way of life 15

11 JAmu- 665-666.
UMarbuwy v. Madison, 1 Cranch 137 (US. 1803).

11 Am. Jur. 661-62.
" 11 Am. JuL. 1074-80.
16 Making a general criticism on American democracy, Mr. Justice Brandeis said:

-The trouble with our democracy is that we have not been willing to pay the price--
that is educate the elacto=a-" (BRwms, L D., THE WoRms oF JUSTCE BRAi~s
65 (Goldman ed. 1953)). Mr. Justie Brandeis also said: "The educational stan-
dard required of a democracy is obviously high. The citizn should be able to com-
prehend among other things the many great and difficult problems of industry, com-
mer and finance, which with us recessarily become political questions. He must
learn about men as well as things." Bi razs, L D., BusiNms A PNoFsszoN 32,
cited in TnE Wopm oF Justcn BwAa ms, supra. This being the case, how can
we affocd to leave the function of educatig the ctizenry aclusively to the Scate?

t 954
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It necessarily follows that in the exercise of this most funda-
mental freedom of education, such latitude as is allowed the exercise
of the other fundamental freedoms should likewise be allowed. That
is the least that could be done if all the other liberties a, 3 really
worth preserving. Otherwise, there would result--as has now re-
sulted in the present r6gime--a self-c~ntradiction: while an indivi-
dual may speak, write and worship what he pleases within valid police
power limitations, he may not teach what he pleases but only what the
State allows. Moreover, it can well be reasoned out that freedom of
education is as much guaranteed by the Due Process Clause as the
other freedoms are guaranteed by the same clause or by more part-
icular constitutional provisions.16 Hence, it is the opinion that gov-
ernment supervision and regulation of private schools should neces-
sarily be limited to: (1) the power to see that an educational insti-
tution does not teach or promote doctrines contrary to the criminal
laws of the state, and (2) the power to prevent immoral or frau-
dulent practices on the part of the institution.17

Under the Court's holding, the individual is a mere creature
of the State."8 The rules and regulations 29 issued by the Secretary
of Education in reliance upon Commonwealth Act No. 180 leave to

1 ""The [Ibrty mentione in the (Due Proem Clause) nuns, not only the righ
of the citizen to be free from the mere physical resraint of his person, as by hnca.ra-
tion, but the term is deemed to embrace the right of the citizen to be free in the
enjoyment of all his faculties; to be free to use them in all lawful ways; to live and
work where he will; to earn his livelihood by any lawful calling; to pursue any liveli-
hood or avocation, and for that purpose to enter into all contracts which may be proper,
necessary, and essential to his carrying out to a successful condusion the purpoe above
mentioned." Allgeyer v. Louisiana, 163 US. 578, 589 (1897).

The right to follow any lawful pursut--as teaching-is one of the inalienable
rights of a citizen. Cf. Schnaier v. Navarre Hoed and Importation Co., 182 N.Y.
83, 74 N.F_ 561 (1905); Lochner v. New York, 198 US. 43 (1905); SLaughterHouse
Cases, 16 Wall. 36 (U.S. 1873); Y'k Wo v. Hopkins, 118 US. 356 (1886);
Butcers' Union v. Crescent City, III US. 746 (1884).

"! SiNco, V. G., PHULPPIzIB PoLzTrcAL LA'w 488 (10th ed. 1934).
3' "he child is not the mere creature of the State; those who nurture him and

direct his destiny have the right, coupled with the high duty, to recognize and pe-
pare him for additional obligations." Pierce v. Society of Sisters, 268 US. 510
(1925).

21 A sampling of these rules and regulations: (a) rules describing in minute de-
tail the curricula of the different courses of study, such as law, medicine- liberal arts,
business, education engineering, architecture, high school, elementary, secretarial and
vocational course; (b) rules and regulations describing in minute detail the qualifica-
tions and particular degrees of -irches; (c) rules and regulations containing schedule
of the salaries of teachers and their teaching loads; (d) rules and regulations concern-
ing the admission of students and their conduct, (e) rules on the granting of recog-
nition and the revocation of the same; (f) rules and regulations ordering and dictating
the specific holidays which must be observed by schools; () rules and regulations an
contributions which shall be collected by various persons schools; (h) rules and
regulations fixing the tuition fees and other fees to be paid by students; (i) rules Anid
regulations requiring the form and execution of contracts between the schools, an
teachers and the details to be entered into in the contracts to be submitted to the
Bureau of Private Schools for approval or disapproval; Gj) rules and regulations fiz-
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owners of private schools nothing more than the naked legal title to
property 20 and to teachers therein as little freedom to teach as the
Secretary of Education may regard proper. It is proper to see fur-
ther how these rules and regulations fare by the test of reasonable-
ness as established by the United States Supreme Court in specific
cases:

"The real difficulty in considering the relationship of means to ends
is not in the substantiality of the means but in whether the means are
not more drastic than are justified by the ends. It is said that the leg-
islature has the choice of means, and that the statute is not necessarily
unconstitutional because the means may seem inexpedient or harsh ....
But in spite of this declared tolerance, the dictum of Mr. Justice Brown
in Lawton v. Steeal (152 U.S. 138 [1898]), that the means must be 'res-
sonably necessary for the accomplishment of the purpose, and not unduly
oppressive upon individuals,' has afforded the Court an opportunity of
exercising Its discretion as to the permissibility of the means to carry
out undoubted public ends- So it was held that the subsidence of surface
occupied by dwellings could not be prevented by prohibiting the sub-sur-
face owner from mining coal when by contract he bad obtained the right
to do so (Pennsylvania Coal Co. v. Mahon, 260 U.S. 893 [1922]); nor
could sanitary bedding be assured by prohibiting the use of shoddy, when
disinfectIng would accomplish the same result (Weaver v. Palmer Bros.
Co., 270 U.S. 402 [1926]). Similar control by the Court over unduly
drastic means Is shown by the invalidation of the statute which to secure
adequate wages for citizens took away the wages for aliens (Tram -v.
Raick 289 U.S. 83 [1915]), or that which, in an effort to remedy the
evils of employment agencies, practically abolished them (Adams v. Ta?&-
"r4, 244 U.& 590 [1917]). ... " -s

The cases mentioned In the above quotation can very well be
applied by analogy to the rules and regulations which have been is-.
sued by the Secretary of Education affecting the minutiae of the
management of private schools, which apparently have been Issued
for the purpose of better educating those who seek training In the
private schools.

Consider also Republic Act No. 139 which, under the same theory
of control over private schools, provides:

ing the period of school terms. the nber of days of the school yer, and prohAiting
the hod- of: scho essions during certaintis of the year, (k) rules and regula

wisuc*ly speiifying rabo xy equiprtent whih a ol must have before it may
be permitted to open (1) rules and reguistioti uiacy regulating the use of tezboobs
aibrary books their number, thew kind, their nature for the different schools and
c offered; (m) rules and regulations requiring every woo to adopt cetain
te of educan and specific types of instruction, such as specific types of vocational

ution and the amoiunt of voxati cozse o to the amount of academic
trnn. (As sunmarized in the Memorandum for the Petitioners, sapra note 7.)

" Menmornmdum for the Petitioneru spra r, 7.
ft Brwn, . A., Due Process of I.&w, Police Power, and the Supreme Court,

40 Hmm. L Rxv. 943, 954-55 (1927).
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'"Tb textbooks to be used in the private schools recognized or author-
ized by the government shaHl be submitted to the Board (Board of Text-
books) which shall have the power to prohibit the use of any kind of said
textbooks which it may find to be against the law or-to offend the dignity
and honor of the government and people of the Philippines, or which it
may find to be against the general policies of the government, or which
it may deem pedagogically unsultable."

The "pedagogically unsuitable" part alone would qualify this
statute as a suitable model for totalitarian countries.

A word more on the extent of the State's power of control over
private schools. Very memorable are the so-called Railroad Com-
mission Cases 2 2 because it was in these cases that the United States
Supreme Court, speaking through Chief Justice Waite, angrily (in
view of the irksome and destructive regulations that have been issued
in reliance upon the doctrine of "business clothed with public in-
terest") declared that this power to regulate is not a power to des-
troy, and limitation is not equivalent to confiscation. 23 Similarly, it
may be put forth: this power to regulate private schools is not the
power to regiment them because regimentation would defeat the
very purpose of education, make robots out of our citizens, and con-
tradict the other freedoms guaranteed in the Constitution.

The rdgime now governing our private schools, therefore, is
made by possible by a statute which grants the Secretary of Educa-
tion a very broad power of control--a power which, as already men-
tioned, is not even Congress's. 2 4

Under the power granted by Commonwealth Act No. 180, the
Secretary of Education has subtly (or otherwise) perpetrated a re-
gimentation of our private schools which can only be duplicated by
totalitarian countries.

2t 116 U.S. 307 (1886).
" Guthrie, W. D., Constitutionality of the Anti-Trust Act, II H'nw. L Rmv. 80,

89_91 (1897).
" This paper disagrees with any possible argument to the effect that only a power

of control consistent with constitutional limitations should be deemed granted, so that
while the rules and regulations issued in reliance upon Commonwealth Act No. 180
may be invalid, Commonwealth Act No. 180 itelf is valid. The general tendency,
quite recently, of courts here and in the United States, to recognize the delegability
to executive bodies of practically every legislative power, it being enough that the delt-
gation be conditioned by such elusive, if not all-embracing limitations as "public
welfare," "necessary in the interest of law and order," "public interest," and "justice
and equity and substantial merits of the case," etc., is, it is submitted, contrary to the
doctrine of non-delegability of legislative powers. In such cases, the only limitation
in effect on the delegation of legislative power is that the delegated power be exer-
cised in accordance with constitutional limitations. As a result of this recent approach,
there is hardly a legislative power that can not be delegated because there is always
the tacit standard that the power be exercised consistently with the Constitution Be-
sides being void for being an invalid delegation of legislative power (because there
is really no standard), it is submitted that Corn. Act No. 180. even conceding
arguendo that it is not objectionable on its face, is void because of its natural or
practical operation. See 16 C.J.S. 229-32.
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Where the private schools can hardly be the sustaining comfort
of democracy, more so with the public school& To expect our public
schools (but not the State University, which Is constitutionally gua-
ranteed academic freedom) to be under a less regimented regime is
to wallow in wishful thinking. In fact, a close comparison between
public and private schools will disclose no substantial diSaMilarity. 25

At present, with ostensibly innocuous rules and regulations as
to faculty curricula, or school calendar, the danger to the other
fundamenial human liberties may not yet be felt. Until our Supreme
Court realizes the implications of Commonwealth Act No. 180 and
does something about it, Filipinos, reputedly fighters for their free-
doms, may yet awake one day to find these liberties as mere ideals
again.

ANTOmO EL BAUTrsTA

= And it has ben apty pon out dta dre is an aa~pe by Congress, in
Gm-2 Act No. 180, to circumvena h con eizniooa axiomi laid down in Pierne r. So.
ciety of Siamcr, supra nilr 18, to the effect that the Stae has wo power *to, standard.
ire its cblden by foccing them to ----- in zwticm frain public tahsonly." Our
CoIgrs ushamedy naive in do indirectly what it canno ccsicaiatlm-Uy do
&xty. See M odmfw P siucoea noe 7.
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