
THE LAW OF TREASON IN THE PHILIPPINES *
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HISTORY OF THE LAW

To say that the first paragraph of article 114 of the Revised
Penal Code is an almost exact reproduction of section I of Act No.
292 1 and that the second paragraph is evidently taken from section
9 of the Act of the United States Congress of March 9, 1902 2 is to
say the least about the history of the Philippine law on treason. As
stated in the case of People v. Adriano,3 the Philippine law on treason
is of Anglo-American origin and so we have to look for guidance
from American sources on its meaning and scope, and so also its his-
tory.

Throughout most of the world's history the crime of high treas-
on was broadly defined and savagely punished, 4 and from the Roman
Empire to the triumph of democracy treason was considered the most
heinous of all crimes. 5  The state protected itself by snuffing out
conspiracies and, actuated by the powerful drive toward survival,
governments were seldom squeamish about putting men to death on
mere conjecture. 6

Tracing the history of our treason law as far back as we can
in point of time, we have to start around the middle of the 14th cen-
tury in England. Up to that time, the crime of treason was vague
and indeterminate and men were convicted or acquitted in accord-
ance with the whims of the king's justices. But in 1351, the Eng-
lish Parliament pressed for a law defining treason and King Ed-
ward III yielded because he was broke, having squandered his income

- This is a part of the forthcoming book of the author on the Revisd Penal Code.
LL.B. (U.P.), LL.M. (Michigan); Practiing lawyer and professor of law,

on the faculties of the College of Law and the Graduate School, University of the
Philippines; Philippine Law School; and Ardlano University.

I Act No. 292 of the Philippine Commission, dated November 4, 1901, provided
in its section 1 as follows: "Every person, resident of the Philippine Islands, owing
allegiance to the United States or the Government of the Philippine Islands, who
levies war against them or adheres to their enemies, giving them aid and comfort with-
in the Philippine Islands or elsewhere, is guilty of trew~rn, and upon conviction thall
suffer death or, at the discretion of the cout, shall be imprisoned at hard labor for
not less than five years and fined not leas than ten thousand dollars."

2 "No person in the Philippine Islands shall, under the authority of the United

States, be convicted of treason by any tribunal, civil or military, unles on the resti-
mony of two witnesses to the same overt act, or on confessio a in open court."

'44 0. G. No. 11, 4300, 4303 (1947).
4 WYL, TRsAso4, 4 (1950).
8 Ibid., p. 5.
4 Ibid.
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on harlots, foreign wars and an attempt to re-establish the pageantry
of the Round Table.7

The statute that was enacted the following year defined several
kinds of treasonous acts.8 Treason as defined by Article 114 of the
Revised Penal Code is but a portion of the great Treason Act of
1852, which portion reads as follows: ". . . if a man do levy war
against our lord the king in his realm, or be adherent to his enemies
in his realm, giving them aid and comfort in the realm or elsewhere,
and thereof be provably attainted of open deed . ." It is to be
noted that while treason is more restrictively defined in our law, its
principal ideas and quaint phrases are of the Edward I Statute
origin.

But the benefits sought to be attained by the peers of England
proved illusory, for within a few decades Parliament again com-
plained that "no man knew how he ought to behave himself, to do,
speak or say, for doubt- of such pains of treason."' 9 New laws were
Dassed or the basic statute reinterpreted, sometimes stretched to ridi-
culous lengths.10 Even in the golden age of Elizabethan England,

IZbid, p. 14.
"Declaion whot offemis slid! be dddd b'waon. Item. whereas diverse

ha ve been bf-e this time in wha cse treas shall be said, amd in what not
die King, at e rthe of the lards a=d of the comment, hath ne a declaratim in
the innn as hereafte fMLowed., tha is to say, Whe a ,s= duds wnmpass or imia-gine the, death of m Lord the Kin oo ou lady his quaw or E their eks am an
heiror ifa nun do vialate the I ma cco the KingVs elde daugter in-
nwed or t wife of the ]Ws =1 sun 'and'6wi, orif a nu do levy ar SW
o lr the xg in his MM or be adhesnt to the Kings eemies in his realm.
giving dime ai md ccmfort in de rtalm or ehsefinr an d 1 be probably atakmd
of opndeed by die peol of their condition- and if a man couterfecit the King's
gea privy seal, or his mney and if a man bring fase money intothis realm,

caxmfekto the intcof Eemland, as the money called Luzhburgb, or other, lMe
to dhe aida d.e =!=glm~knwn the mney to be fare to P, I azsdise or
make paey in d o at sad k.d dde King and of his peple and if a man
Ale de chancellor, cu. or de King's jiotices of die one IeIhcc de other,

jine yme or.jaae of ais and all ad=e jusies wnigned to bear and deer-.
ine, bring in dmcesP doing dx~i offices; and it is to be uxMo dW 1 rhat in die
com above IFt eight to be jiged a witich exteds to lord the
king, and his royal mzn y: And of sudh t de forfeiture of the eschears
tained to mw soeeign lord, as w 11 as of the lands and tm hler aher,
as of hirra1f: and znnx~ theme a mariecr of tresons, that zs to say, we
a sov-ant slayed his m , or a wife her h "and cc wAen a moan aemia or religious

s a to he owd faith and abodimce, and of such treason, the e Icheat,
tsadztopatainto evyIced of his own fee..." 25 EdA 11,Sta. 5, Ch.2,q~oted
in 61 -1e 22, Cramer v.Uie States, 65 Sup. Cr- 918, 926 (1945).

SWEY sp , note 4, p. 15.
2o Under Edward IV, an obscure T boasted be would make hu sa heir

VD the Crown-whac happered to be the name of the hoiuse lie owned. For this, he
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treason prosecutions were actually more sweeping and virulent than
during the Middle ages. Henry Hallam, in his Constitutional His-
tory of England, describes the British courts of justice at that time
as "little better than caverms of murderers." 11 Prosecutions for
treason were the royal weapons in the battle to establish the para-
mount power of the Crown in a nation that was emerging from the
long night of tyranny toward a more democratic outlook. The situa-
tion was such that the alternative to treason was often acquiescence
in injustice. The ranks of England's traitors included such great
names as Saint Thomas More, Sir Philip Sydney and Sir Walter
Raleigh. So much so that Thomas Jefferson said, "The unsuccess-
ful strugglers against tyranny have been the chief martyrs of treason
laws in all countries." 12

In the recent case of Cramer v. United States 11 the United
States Supreme Court, referring to the Edward III treason law said,
"That monumental piece of legislation . . . after 600 years is still
the living law of treason of England. Roger Casement in 1917,
forfeited his life for violating it." 24

We now turn from England to the United States in our study
of the development of the treason law.

The bulk of colonial legislation on treason points to the fact that
the several colonies drew on the general concepts of English law for
the definition and the incidents of its prosecution, 5 and taking the
colonial period as a whole, in most of the colonies, the definition of
the offense was clearly thought of in terms of the English legisla-
tion stemming from the Statute of 25 Edward 111.1 6 Some of the

was put to death as a traitor. In the same reign, when a party of hunters killed the
favorite buck of a nobleman, the latter epresc: the wish that the buck's horn be
lodged in the belly of the man who had ki"led it. Since the king had shot the buck
himself, the nobleman was put to death under the law of treason. W,'L, rupa note
4, p. 15.

Under the lusty Henry VIII, a master "whose commands were crimes," the treason
laws blossomed forth. It was treason to clip money, to burn houses for purposes of
extortion, to poison people, to execrate the king, to refuse to abjure the Pope, to de-
flower any o the king's sisters, aunts or nieces, to have sexual intercourse with his
children or with those "commonly reputed to be his children." If a queen failed to
discose her pre-nupial relations with other men, she became a traitor. At one time,
Henry made it treason to believe that his daughters Mary and Elizabeth were legiti-
mate. Later it became treason to asserT that they were bastads. WsYL, supra note 4,
p. 17.

21 Ibid., p. 4.
t2 Ibid., p. 5.
265 Sup. CL 918 (1945).
2,Re= v. Casement, I K B. 98 (1917).
's Hurst, Treason in the United States, 58 HARvAJW LAw RL-v-w, 235 (1944).
20 Ibid., p. 226.
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acts adopted the phraseology of the statute with additions inspired
by local problems 7 and others contained provisions which, in vary-
ing terms, declared that the offenses of treason should be defined,
proceeded against and punished as under the laws of England.1 8

The striking characteristic of all the pre-Revolutionary legislation
was the evident emphasis on the safety of the state or government,
and the subordinate role of any concern for the liberties of the indi-
vidual. 1 '

As a matter of law, the Revolution called for new legislation on
treason, for new political entities had arisen to claim allegiance, be-
trayal of which was treason.20 And yet the Revolution did not break
the thread of continuity with the traditional English materials de-
fining the scope of treason. -1 The Continental Congress which at
that time was, technically speaking, composed of traitors against the
King of England, described treason against the colonies as adher-
ence to the King of Great Britain."

When the Federal Convention met in Philadelphia to frame the
American Constitution, there was a vast area of agreement on the
subject of treason. Most of the delegates had risked death as traitors
when they took up arms against the English Crown. All of them
feared tyrannical laws and had a common love of individual liberty
and a confidence in government by law. All concurred that treason

IT Ibid., p. 229.
"Ibid., p. 232.
2 Ibid, p. 235.
20 Ibid, p. 246.
2 "V"When the Continetl Congress, on June 24, 1776, adopting the reecomnda-

ton of its 'Commtte of Spic res m nended to the colonies that they pa treason
legislation, it used the familiar terms of the statute of Edward I with a suggestion
of the eidenti=r rmqircment of the Statute of 7 William MU:

"Resolved, T1= all persons abiding within any of the United Colonies and de-
riving protec on from, the laws of the same, owe allegiance to the said laws, and are
membezs of such colony and that all persons passing throgh, viting, cc nake (sic)
a temporar stay in any of the said colonies, being entitled to the protection of the
laws during the time of such passage, visita:tin, or temporary stay, owe, during the
same time, allegiance thereto:

-Ta all persons,-mmebees of, or owing legian to any of the United Colonies,
as before described, who shall levy war agaiut any of the said colonies within the
sm or be adherent to the King of CGrat Britain, or others the enemies of the said
colonies, or any of them, within the same, giving to him or them aid and comfc,
ae guilty of tras against such colony:

"That it be rpeommended to the legilatures of the several United Colonies to
pass laws *for puishing, in such manner as to them shall seem fir, such persons before
described, as shall be proveably attainted of ope deed, by people of thei condition,
of any of the trea.smi before descri1bd." Ibid., p. 247.

22 See note 21 supr.
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-alone among the myriad crimes which man can commit-should
be defined once and for aH in the Constitution, and they defined it a
crime against constitutional democracy. 23 Madison summed up the
accomplishment of the Convention as follows: "But as new-fangled
and artificial treason have been the great engines by which violent
factions, the natural offspring of free government, have usually
wreaked their alternate malignity on each other, the convention have,
with great judgment, approved a barrier to this peculiar danger by
inserting a constitutional definition of the crime, 2' fixing the proof
necessary for conviction of it 25 and restricting Congress, even in
punishing it, from extending the consequences of guilt beyond the
person of its authors.28

Under the United States Constitution, Congress can only pres-
cribe the punishment for the crime subject to the limitation imposed
by said Constitution.27 And in several acts, the United States Con-
gress did prescribe the punishment.2 8

, And when the United States occupied the Philippines, it was
but natural that she defined treason in the Philippines, in the man-
ner that it was then known--and that is in the manner of the United
States Constitution and the different statutes passed by the United
States Congress in pursuance of said Constitution.

The two-witness rule has an even more ancient history. It
seems that the fundamental sense of justice of mankind recognizes
the danger of convictions of the innocent as a result of perjury and
passions. In fact, the two-witness requirement was a familiar pre-
cept of the Mosaic Law 2 0 and of the New Testament.3 0

But in connection with the treason law, we may say that the
development of this procedural protection started in 1547, the year
Statute I Edward VI was enacted in England. Section 22 of Chap-

2 W-YL, note 4 supra, pp. 26-28.
"Treason against the United Staes ahall consist only in levying War against

them, or, in adhering to their Enemies, giving them Aid and Comfort." Constitution
of the United States, Article III, section 3, paragraph 1, first sentence.

" No person shall be convicted of Treason uness on the testimony of two Wit-
nesses to the same overt Act, or on Confession in Open Court." Ibid., second sen-
tence.

2 "The Congress shall have the power to declare the Punishment of Treason, but
no Attainder of Treason shall work Corruption of Blood, or. Forfeiture except during
the Life of the Person attainted." Ibid., second pargraph.2T The Federalist, No. 43.

2sSee United States v. La son, 2 Phil. 492 (1904).
"One witness shall not rise up against any man whatsoever the sin or wicked-

ness be. But in the mouih of two or three witnesses every word shall stand." Deur.
xix. 15.

so ... take with thee one or two more, that in the mouth of two or three witnesses
every word may stand." Mart. xviii. 16.
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ter 12 of said statute provided that no person was to 'be indicted or
arraigned for treason, petty treason or misprision "unless the same
offender or offenders be accused by two sufficient and lawful wit-
nesses, or shall willingly without violence confess the same." The
several statutes ' 1 that were enacted were of the same tenor until
the year 1696, when Statute 7 William III was enacted, section 2
of chapter 3 of which provided that no person should be indicted
or tried of high treason working corruption of blood or misprision,
"but by and upon the oaths and testimony of two lawful witnesses,
either both of them to the same overt act, or one of them to the one
and the other of them to another act of the same treason" unless
the accused "shall willingly without violence, in open court confess
the same, or stand mute or refuse to plead." But although the stat-
ute spoke of two witnesses to the same overt act, it nevertheless
allowed one witness to testify to an overt act, provided that said
overt act refers to the same species of treason.' 2

In the United States, certain early statutes required at least
two witnesses to prove any capital offense. 3 ' And in connection
with the treason law, from the latter part of the 17th century on,
in most of the colonies the two-witness requirement laid down by
the Statute of 7 William III in treason trials was enacted by refer-
ence to that statute."

And during the Revolutionary period, almost all the basic treason
acts either required ""the testimony of two lawful and credible wit-
nesses," without linking this to the proof of overt acts, or in sub-
stance adopted the language of the Act of 7 William III. There was
no innovation and no hint of the type of two-witness requirement
later inserted in the United States Constitution.' 5 The two-witnesses-
to-the-same-overt-act rule seems to have been an original contribu-
tion of the framers of the United States Constitution to the pro-
cedural protection of persons accused of treason.

a'1552, Sc. 5 & 6 Efw. c. 1l, se. 12- No pcrson was to be aidited o artaigned

for =rason "unles the same offender or offenders be thereof accused by two lwful
accusers, which said aisem at the time of the arraignme= of the party so accused,
if they be den living, shall be brought in pemn before the prty so accused and avow
and maintain what th have to say against said party ... unless the said party ar-
raigned shall willingly witou vioLmoe confess the same."

32 Hurst, Treason in the United Stwes, 58 14v LAw Rsvmw, 245 (1944).
See also 3 WH.AwroN's Ctim NAl. EvumNc, aw- 1396, p. 2282.

24 "Me earliest act ri two or more witnes for capiml offenses in gen-
eral sw to be laws of N %ven Colony (1656; Hartford ed, 1858) 17: 'That
no man s l be put to death, for any offence or mi nor in any cae, wthout,
the my of two witnesses at Least. ." Noe No. 28, Hurst, swpra, p. 244.

' Ibid.
=s Ibid., p. 272.
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During the making of the Constitution of the United States there
arose the discussion as to the meaning of the "testimony of two wit-
nesses." Mr. Dickinson "wished to know * * * whether they were
to be witnesses to the same overt act or to different acts." 31 When
it was moved to insert the phrase "to the same overt act" after the
two-witness requirement, the Committee of the Whole voted 8-3 in
favor of it. The final exchange of comment on it emphasized solely
the strengthening of the evidentiary guaranty against perjury.8 7

Madison noted that "Docr. Franklin wished this amendment to take
place-prosecutions for treason were generally virulent; and perjury
too easily made use of against innocence." 88

After the United States Constitution we finally come to section
9 of the Act of the United States Congress of March 8, 1902, from
which paragraph 2 of article 114 of the Revised Penal Code was
taken.

As finally evolved, the two-witness rule requires that "each wit-
ness must testify to the whole overt act; or if it is separable, there
must be two witnesses to each part of the overt act." 39 Or. in the
words of the United States Supreme Court in the case of Cramer
v. United States,4o "Every act, movement, deed and word of the de-
fendant charged to constitute treason must be supported by the tes-
timony of two witnesses." And our own Supreme Court in the case
of People v. Adriano 41 said, "Such is the clear meaning of the two-
witness provision of the American Constitution. By extension, the
lawmakers who introduced that provision into the Philippine statute
books must be understood to have intended that the law should oper-
ate with the same inflexibility and rigidity as the American fore-
fathers meant."

The reason for the rule or the purpose for which it has been
intended has been expressed differently by different persons and
such reason seems to rest on justifiable grounds of policy. Black-
stone said that it is designed to "secure the subject from being sacri-
ficed to fictitious conspiracies, which have been the engines of profli-
gate and crafty politicians in all ages." ' Mr. Best says: "The
reason for requiring two witnesses in high treason or misprision of
treason-unquestionably that which influenced the framers of the

p Ibid., note 89, p. 403.
3T Ibid.
38 Ibid.
21 7 Wzc oR oN Evmsc:, 271, § 2038 (3rd ed.).
"465 Sup. Ct, 918, 935 (1945).
42 44 0. G. No. 11, 4300, 4305 (1947).
42 3 Coui ,rn2"s, p. 358, quoted in 7 Wicionn or Evorimcx, 269, §2037

(3rd ed.).
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modern statutes on the subject, whatever may have been the motive
of those of the earlier ones--is the peculiar nature of these offenses,
and the facility with which prosecutions for them may be converted
into engines of abuse and oppression." '3 And to Justice Jackson "
it is to guard against "conviction of the innocent as a result of per-
jury, passion, or inadequate evidence." And finally, Wigmore says:
'" he opportunity of detecting the falsity of the testimony, by se-
questering the two witnesses and exposing their variance in details
is wholly destroyed by permitting them to speak of different acts." '5

The two-witness requirement places a special burden on the
prosecution, purposely to make conviction hard but not impossible.
Because of the nature of the crime of treason and the stigma that
attached not only to the criminal but his family, it is considered the
better policy to allow many to go free than to convict an innocent
one.

ELEMNTs ANM NATURE OF THE CRIME OF TREASON

The first element of this crime is allegiance, permanent or tem-
porary. The original provisions of article 114 required citizenship
or permanent allegiance. This explains the numerous decisions on
cases committed during the Japanese occupation which resolved as a
preliminary question the issue of citizenship. Upon this observation
is based the distinction drawn by the Supreme Court between our
law of treason and that of the United States under whose law resi-
dent aliens may be held responsible.' 6

A third paragraph was, however, added to the article we are
commenting on by Executive Order No. 44, dated May 31, 1945, ex-
tending the coverage of the law to resident aliens or to those owing
temporary allegiance and, consequently, enjoying temporary protec-
tion of our laws. This is followed by most nations, including the
United States',7 and England.' 8 This was also the rule embodied
in the Spanish Penal Code made applicable to the Philippine Islands."9
By this amendment our law on this point has become identified with

See 7 WiTzsos oN EvZD5cit, ruprd.
In Cramer vs. United Smtem ruprd, p. 931.

1 17 WzxsmoRn o EvmENcr, supra, 270, §203.8.
SPeole v. MarcaidL, 45 0. G. No. 3, 1294, 1299 (1947).

4" CaHile v. United ScatMs, 16 Wall. 147 (US. 1873); see 35 Sc. 1068 (1909),
18 U. S. C L (1940). See also 59 HARvArD L.w Ruvzs, 612 (1946).

'Joyce v. Directo of Public Proecutio, I AU Eng. 186 (H. L 1946).
Art. 138.
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that of the United States and the distinction mentioned above is now
obsolete.50

The second element is the existence of a public enemy, to which
adherence is avowed, which presupposed the nation at war. This
element is a quality of mind-the deliberate intent required by article
3 of the Code. Mr. Justice Perfecto, concurring in Laurel v. Misa,51

stated the law as follows: "Treason is a war crime. It is not an
all time offense. It can not be committed in peace time. While
there is peace there are no traitors. Treason may be incubated when
peace reigns. Treasonable acts may actually be perpetrated during
peace, but there are no traitors until war has started." This is a
settled rule with respect to treason committed by adherence to the
enemies, giving them aid or comfort." And this is so because the
law itself expressly requires the presence of an enemy or enemies.
Opinion, however, is divided when treason is committed by levying
war. We reserve discussion of this point later in this comment.
We wish, however, to point out that this distinction was laid down
in the opinion of M1r. Justice Willard, interpreting Act No. 292 in the
early case of U. S. v. Lagnaion, as follows:

"No distinction was anywhere made between a foreign enemy and a
rebel or insurgent so far as the act of 'levying war' is concerned. All
of the cass tried before the United States courts have grown out of in-
surrection. The case of Mitchell grew out of the 'whiskey rebellion' in
western Pennsylvania; the case of Fries, out of the Northampton Rebellion;
the case of Bellman out of Burr's attempts; the case of Hanway out of
the resistance to the fugitive slave law; and the case of Grcathouse out of
the civil war. Such a distinction has, however, been made under the sec-
ond clause of the Constitutional provision, namely, giving aid or comfort
to an enemy. It has been said that the word 'enemy' means there a for-
eign enemy and does not include a rebel." 12

The third element is the overt act by which treason is mani-
fested. Treason may be committed in one of two ways, namely, by
levying war or by giving aid and comfort to the enemy.

All three elements are necessary for conviction. Neither ad-
herence 53 nor the overt act alone " will suffice. Nor would these

80 On whether this temporary allegiance is divested by the alien leaving the juris-

diction, see 59 HARVARD LAw REVzw, supra note 47.
8144 0. G. No. 4, 1176, 1183-84 (1947).
82 3 Phil. 472, 478 (1904). See also the still earlier case of U. S. v. Magtibay,

2 Phil. 703 (1903), also by Mr. Justice Willard, where the Lagnason decision seemed
already implied.

53 "Adherence alone is not indictable." People v. Alvcro, 47 0. G. No. 11, 5619,
5651 (1950). See also People v. Prieto, 45 0. G. No. 8, 3329, 3332 (1948).

5"People v. Perez, 46 0. G. No. 10, 4886 (1949); People v. Caifa, 48 0. G.
No. 3, 989, 991 (1950); People v. Dumapit, 47 0. G. No. 4, 1747, 1748 (1949);
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two elements combined, without citizenship as required by the orig-
inal provision of article 114, support a conviction.55

TREASON BY LE YING WAR

There is no levying of war unless, at the very least, there is an
actual assemblage of men for the purpose of effecting by force a
treasonable design. The mere enlisting of men, without assembling
them, is not levying war. But the meeting of particular bodies of
men, and their marching from places of partial to a place of general
rendezvous, would be such an assembly as amount to a levying of
war." From the Swartout case 57 and those which followed it,58
treason by levying war would seem to be composed of three elements,
namely, an actual assemblage of men, treasonable design, and the
use or exhibition of force. It does not matter whether or not actual
violence has flaredP59

May treason by levying war be committed during peace or is
this, like the giving of aid and comfort and adhering to the enemy,
essentially a war crime? The sweeping statement of Mr. Justice
Perfecto, concurring in Laurel v. Mesa,e° would seem to indicate that
this kind of treason is also exclusively a war crime. On the other
hand, the Supreme Court, in the early case of U.S. v. Lagnason,61

held that it may be committed during the existence of peace. In this
second case, the defendant, in October, 1902, levied war upon the
forces of the government apparently to overthrow the authority of
the United States and to establish an independent government. The
prosecution was based upon section 1 of Act No. 292, the pertinent
provisions of which were as follows:

"S3m.noN 1. Every person, resident of the Philippine Islands, owing

allegiance to the United States, or the Government of the Philippine Is-
lands, who levies war against them or adheres to their enemies, giving
them aid and comfort 'within the Philippine Islands or elsewhere, is guflty

People v. De Castro, 47 0. G. No. 1, 105, 106 (1949); People v. Godinez, 45 .G.
No. 6, 2524 (1947); People v. Agoncillo, 45 0. G. No. 7, 2874, 2875-2876 (1948).

" fle accrused was dharged with treason, but drtizenshi was not proved. Ile
accused was c victed of arson, Dcc tason. People v. Kapalaran,. (C-A) 46 0. G.
No. 4, 1684, 1685 (1948).

" Ex Parte H-lman and Ex Parme Sw=tota, 2 L ed. 554 (187).
&T Id.
" Bur-' Trial, 2 L. ed. 684 (1908); Kegen-eis v. Van ZIe, 167 NYS 874 (1917).

See also U. S. v. Lagnastm, 3 Phil. 472 (1904).
See also prior cam: U. S. v. Vigl, 1 L cd. 409 (1795); U. S. v. Mitrhel,

1 L ed. 410 (1795).
Burr's Trial, supva, noo 58.

,See note 51, spra.
See noce 52, suprd.
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of treason, and upon conviction, shall suffer death or, at the discretion of
the court, shall be imprisoned at hard labor for not less than five years
and fined not less than ten thousand dollars.

"SEc. 3. Every person who incites, sets foot, assists, or engages in
any rebellion or insurrection against the authority of the United States,
or of the Government of the Philippine Islands, or the laws thereof, or
who gives aid or comfort to anyone so engaging in such rebellion or insur-
rection, Wall, upon conviction, be imprisoned for not more than ten years
and be fined not more than ten thousand dollarm"

Above legal provisions were similar to or identical with the statute
law of the United States of July 17, 1862, and the Revised Statutes
of the United States of a later date. It would seem, therefore, that
the act of rebellion punished under section 3 was treason likewise
punished differently under section 1 of Act No. 292. Since the law
as construed by American courts placed no distinction between a
foreign enemy and a rebel or insurgent so far as the act of levying
war to overthrow the government was concerned, Mr. Justice Wil-
lard proceeded to convict Lagnason, not of rebellion under section
3, but of treason under section 1. He, however, continued to hold
that when treason consisted in engaging in an insurrection or rebel-
lion, the penalty for the latter crime should be imposed. Conse-
quently, in the opinion of Mr. Justice Willard, Lagnason was con-
victed of treason but the penalty imposed was that corresponding
to rebellion-that is, the crime was classed under section 1 and the

penalty, under section 3. The rule was laid down that "acts of vio-

lence committed by an armed body of men with the purpose of over-

throwing the Government was 'levying was against the United

States,' and was therefore treason, whether it was done by ten men
or ten thousand." 62

Consequently, Mr. Justice Willard considered Lagnason's crime

treason only in name, but rebellion in effect. Mr. Justice McDonough

wrote a separate opinion, saying that an insurrection could exist not

amounting to war; and that Lagnason's act was merely rebellion and

not treason in view of its magnitude. He, therefore, thought that

rebellion under section 3 was a crime separate from treason under

section 1. But he, obviously, agreed with Mr. Justice Willard that

acts of violence as amount to a levying of war, though committed

during peace, would be treason.85 Mr. Justice Johnson dissented

in a separate opinion, holding that Lagnason committed treason and

should be penalized under section 1 of Act No. 292. He agreed with

0
2 At p. 478. Did Mr. Justice Willard abandon this opinion? See United

States v. Ayala, 6 Phil. 150 (1906).
,"At pp. 483-487.
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Mr. Justice McDonough that treason was a crime separate from re-
bellion but disagreed with his finding that treason was not here com-
mitted. Mr. Justice Johnson was, apparently, also of the opinion
that treason by levying war could be committed during peace. 6 '
Mr. Justice Cooper also wrote in dissenting opinion holding the dis-
tinction between treason and rebellion not to reside in the magnitude
of the movement but in the intention of the accused. He, however,
also believed that treason by levying war could be committed during
peace.65 Mr. Justice Torres dissented, holding that Lagnason was
guilty of treason and should be punished under section 1 of Act No.
292. He obviously agreed withoMr. Justice Willard that an act of
rebellion to overthrow the government was treason and with Mr.
Justice Johnson that Lagnason should be punished under section
1 of Act No. 292. He was impliedly also of the opinion that treason
by levying war could be committed during peace."

Chief Justice Arellano and Justice Mapa, however, concurred in
the result but obviously clasifying the crime committed as rebellion
under section 3 of Act No. 292.67 No explanation was given for
this opinion. Indeed, they could have thought with Mr. Justice Mc-
Donough that Lagnason's acts were not of such magnitude as to
amount to treason. It may, therefore, be concluded from the Lag-
nason case that the Supreme Court unanimously believed that treason
by levying war, under Act No. 292, could be committed during peace
when, therefore, there could be no public enemy.

It is further argued that to require the existence of war in trea-
son by levying war would convert this form of treason to a mere
overt act of giving aid and comfort to the enemy.Ots

Does the enactment of article 134 of the Revised Penal Code,
replacing section 3 of Act No. 292, render obsolete the Lagnason
case? There seems little in the two provisions to indicate any dif-
ference, except in phrasing. But there is more than passing inter-
est in the following statement of Mr. Justice Torres' dissent in the
Lagnason case:

"In Act No. 292, . . . the crimes of treason and rebellion or insur-
rection are not defined with proper separation, as they appear in the Penal
Code, as of fenus of a different character, each with a separate classiftca-
tion under the penal law."G*

pp. 487-499.
43 At pM. 499-505.
I" A. pp. 505 .508. See alo his separate opinion in United States v. Ayala,

ruFr , note 62, at p, 152.
,Ar p. 483. See also U. S. v. Ayal, upra, note 62.
31 KAPUNAN, REvmED P-,NAL Coos ANNOTATED, 468-469 (1951).
'At p. 505.
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The "proper separation" observed by Mr. Justice Torres in the Span-
ish Penal Code, but not pointed out by him, might be classified into
two. The first was that it required expressly for treason by levying
war the existence of a foreign enemy 70 while rebellion was defined
in terms similar to article 134 of the Revised Penal Code.7 ' The two
crimes were, indeed different. The second was that treason was
classified as an offense against the external security of the state and
rebellion, as a crime against the form of government. The first mode
of separation is notoriously wanting in the Revised Penal Code. The
second, however, is followed and retained. Thus, treason is found
under crimes against public order. Was this the "proper separation"
Mr. Justice Torres had in mind? It seems obvious that he was re-
ferring to the first mode of separation and not to the second, for he
used the phrase "defned with proper separation." If he intended to
refer to the second, he would have used "classified" instead of "de-
fined." At any rate, exalting the second mode of separation is to
place form and analysis above substance and history. Indeed, as
observed by the Supreme Court, our law of treason i3 of American
origin 7 2Z and articles 114 and 134 of the Revised Penal Code seem
to have been adapted from Act No. 292, also of the same ancestry.
The history of the treason law both in the United States and in
England indicates that treason may be committed both in war and
in peace. This discussion leads to the conclusion that the Lagnason
case may contain the correct statement of our law and that Mr. Jus-
tice Perfecto's dictum may be too sweeping to be accurate.

But if treason by levying war may be committed during peace,
how may it be distinguished from the 4crime of rebtellon? 'nis raises
the difficulty encountered in the Lagnason case. And the justices
that participated in that case had divergent solutions. It would,
therefore, seem far more reasonable to return to the clear-cut dis-
tinction established by the Spanish Penal Code and, thus, obliterate
all confusion. At any rate, practice, as revealed in the prosecutions
growing out of the Huk uprising, does seem to be tending in this
direction, although the legal foundations do appear shaky.

When a levying of war is committed in war time, especially
when there is adherence to the enemy, no question may arise that

o See articles 134-139.

" See articles 171 and 174.
12"The Philippine law on eavson is of Anglo-American origin and so we have

to look for guidance from American sources on its meaning and scope." People v.
Adriana, 44 0. G. No. 11, 4300, 4303 (1947). See also People v. Prieto, 45 0. G.
No. 8, 3329, 3332 (1948).
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treason is committed." Here the magnitude of the armed resist-
ance is obviously immaterial since the crime may be considered as
giving aid and comfort.

THRAo.N By AmD AND COMFoRT

As already mentioned above, this form of treason is exclusively
a war crime. Enemies do not exist during peace.

The Supreme Court, approving English and American author-
ities, defined what may be considered aid and comfort as follows:

. As rightly stated by Lord Reading in the Casement trial -an
act which stregthensor tends to strengthen the enemie of the King in
the conduct of wax against the King, that is, in law giving of aid and
comfort,' and an act which weaken.. or tend to weaken the power of the
King and the country to reslat or to attack Is 0 10 giving aid and
comfort.' It in not essential that the effort to Aid be successful, pro-
vidod overt acts are do2e whlich if successful would advance the interest
of the enew." '*

This form of treason is enriched by a wealth of cases growing
out of the Japane occupation. The cases may be conveniently
classified as exemplifying military, economic and political collabora-
tion with or giving aid and comfort to the enemy."

On military collaboration, the Supreme Court held that mere
membership in the Makapili organization was treasonable 76 This

•" People v. Almodovmr, 46 0. G. No. 12, 6074, 6078 (1949). See also People
v, Cwxerrcz, 48 0. G. No. 8, 3387 (1952).

,, People v. Alarum, 44 0. G. No, 12, 4876, 4881 (1947). The Court also
cited Cramer v. United Stes, 65 Sup. O. 918 (1944). See aLso People v. Alitagtag
45 0. G. No. 21, 715, 719 (1947).

s ,The classific isug geuzd by the case of People v. Alvero, 47 0. G. No. 11,

561 "&SUCh mebe=L:- by its Vey ==t1e gave the a~yaid andl comfo c 7tlTe

eney derived psychological cwifcwt in the 1knowledge that hehad an his side natinals
j e ijth which h was at war. It fi nihed the enmy aid in that his cause

f= his famac augmented s3 Zd 6s coalewuehanced by the know ±
th-= he ccxl€oiu t anm ech a th soped sand his kid o wr ra C
at their own people. 'the -1ci effect of it was no different frcxn that of enlistin
in the invade's amy." People v. Adiano, 44 0. G. No. 11, 4300, 4303 (1947).
Scae also peopic v. Equpitiw, 46 0. a No. 1 (Supp-) 17, 19-ZD (1948); People v.
Alitag 45 OG. No. 2, 715, 720-721 (1947); People v. del Rmsario, G. I.. No.
L.2229, April 19, 1950; People v. Alvero, 47 0. G. No. i, 5619 (1950).

See alotaflown a hreohra e were preseor together with. .1,0oth fa[/owmg CI wh= otheroverr S~

ineabecabip in thle Mabpdli ctganimim: People v. Endrenal, G R. No. L-,776,
Amgus 29, 1947; People v. Manay.o, 44 0. G. No. 12, 4867 (1947); People v. Anu.
Lax, 45 0. G. No. 6, 2502, 2503-2504 (1947); People v. Ubaldo, 46 0. G. No. I
(Supp.) 15, 17 (1948); People v. LAnsanaa, 46 0. G. No. 4, 1531, 1532-1533 (1948);
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was because this organization was conceived and established as a
military arm of the Japanese forces, although not part of it." This

was an established fact of which the Court took judicial notice78

Consequently, not only was membership proof of giving aid and
comfort but also of adherence to the enemy.7 9 The same could be
said of similar organizations that existed during ethe forlorn days
of the Japanese occupation.8 0

People v. Jose, 46 0. G. No. 4, 1606, 1610 (1948); People v. Almodovar, 46 0. G.
No. 12, 6074, 6079 (1949); People v. Aquivido. 47 0. G. No. 1, 172 (1949); People
v. De la Cruz, C A., 47 0. G. No. 8, 4286 (1949); People v. Osi, 47 0. G. No. 8,
4144, 4151 (1950); People v. Barrameda, 47 0. G. No. 10, 5082, 5086 (1950);
People v. Almazora, 48 0. G. No. 3, 1003 (1950); People v. Bautro, G. R. No.
.,-4260, January 21, 1952.

"See a es supd, noteC 76.
"People v. Alitagtag, supra, note 76.
" Being 2 Mlakapili is "evidence of both adherence to the enemy and giving him

aid and comfor" People v. Adriano, supra, noce 76, at p. 4302.
60 On membership in the Japanese Military Police, the Supreme Court said: "Se

pregunta, y estimamos que can razon: e que mejor adhesion, ayuda y facilidades parn
el enemigo se puede pedir que el prestar servicios en sus cuerpo tan indispensable y
tan vital para al mismo y para sus fuer=z combatientes como su policia militar? (Vea-
se Republica vs. McCarty, 2 Dall., 36; 1 Law ed., 300, 301.) En esta cause se ha
declarado lo siguiente: 'The crime imputed to the defendant by the indictment, is that
of levying war, by joining the armies of the King of Great Britain. Enlisting, pro-
curing any person to be enlisted in the service of the enemy, is dearly an act of treson.
By the defendran's own confession it appears theat he actually enlisted in a corps
belonging to the enemy " People v. Bagalawis, 44 O.G. No. 8, 2655, 2661
(1947). See also People v. Solon, 45 O.G. No. 3, 1244 (1947); People v. Mufioz
45 O.G. No. 6, 2471, 2482 (1947); People v. Fernando, 45 O.G. No. 6, 2482, 2502
(1947); People v. Prieto, 45 O.G. No. 8, 3329 (1948); People v, Abarintos, 46 O.G.
No. I (Supp.) 21 (1948); People v. Labra, 46 O.G. No. I (Supp.) 159 (1948);
People v. Deduyo, 47 O.G. No. 7, 3507 (1950); People v. Marasigan, 47 O.G. No. 7,
3529 (1950); People v. Barranu da, 47 O.G. No. 10, 5082 (1950); People v. Paar,
47 O.G. No. 10, 5127 (1950).

On membership in the NACOCO gorrison which hired only members of the
Ganap party and whose members were armed by the Japanese and used as guards for
the premises of said organization, see People v. Abuela, 45 O.G. No. 6, 2469 (1947).

On membership in the Coastal Defense Corps, a military organization whose mem-
bers were armed and wore Japanese uniforms, see People v. Irisuillo, 46 O.G. No. 2,
509 (1948); People v. Deahte, 47 O.G. No. 2, 709 (1949).

On membership in the Scout Battalion, se People v. Exmura, 46 O.G. No. 3,
918 (1948).

On membership in the Bisig Baka! ng Tagda, see People v. Alvero, 47 O.G. No.
11, 5619 (1950).

On memebership in theKono Butai, a semi.Japanese police organization estab-
lished to check the activities of gucrias, see People v. Magbanua, G.R. No. L-2058,
July 31, 1952.

On membership in the Tetan Volunteer Gnardy, an organization designed to
help the Japanese, see People v. de los Reyc GL.R. No. .- 4356, May 19, 1952.
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But quite properly, the Supreme Court also held that mere mem-
bership in organization dedicated to the maintenance of peace and
orded was not treasonable,8 1 nor would mere service as an official
in the puppet governmentSZ Obviously, these services were dedi-
cated to the protection of life and property of the inhabitants and
only incidentally, if at all, to the advancement of the enemy's cause.
Convictions for treason of people who thus rendered such services
were, consequently, based on overt acts quite apart from the offices
they held.85  As the Supreme Court said in People v. Godinez: "Those
who refused to cooperat,, in the face of danger, were patriotic citi-
zens; but it does not follow that the faint heart, who gave in, were
traitor "

The prosecution, arrest, torture and liquidation of guerrillas or
suspected guerrillas or those supplying them or suspected of doing
so, the "zoning" of communities to ferret them out, the burning of
houses and the liquidation or torture and confinement of even inno-
cent persons for these purposes, or the spying or doing sentry duty
for the enemy during the Japanese occupation were considered overt
acts of treason." So also were considered the delivery of members

On membership in the YOIN, a Japanese mitary organization, see People v.
GIG.R No. L4549, October 22, 1952-

" So mere membership in the Bureu of Constabul~y, an of aization for the
maintenance of peace and order, was not of itself awsonous. People v. Butawan, 46
O.G. No. 11. 5452 (1949); People v. Tumandao, 46 O.G. No. 7, 3090 (1949);
People v. Reside- C. A., 47 O.G. No. 6, 2943 (1949); People v. Cardenas, G.R. No.
1,570, December 29, 1950; People v. de Castro, 47 O.G. No. 1, 105, 106 (1949);
People v. Familiar, G.R. No. L-431, April 27, 1949.

The same was true of more membership in the municipal police force. See People
v. Galo, 46 O.G. No. 12, 6062 (1949); People v. Albano, 46 O.G. No. 8, 3649
(1949).

2"It is now indisputable that mere governmental work during the Japanese re-
gimearidpilotage service may beconsidered ins the same light (§ 1138, Administr-

tive Code)-does not constitute per se indictable disloyalty." People v. Godinez, 45
O.G. No. 4 2524 (1947). See also People v. Cafia6 48 O.G. No. 3, 989,991 (1950),
concerning a municipal mayor, where this principle was implied; People v. Baeniquin,
46 O.G. No. 12, 6068, 6071 (1949), concerning a barrio lieuten-ant

"See casm cited in note 81 supra; and People v. Bortiquin, cupra, note 82. In
People v. Albano, sprd note 81, the Supreme Court said: 'Possibly, under certain
circumstances, members of the police force during the occupation who merly urg
guerrilas to keep the peac udto selmp their activities did not commit treason; &
when it is shown by positive evidence that said officers were not content to render
lip service to the enemy in making pleas for public order, but went further and tor
tured their own comtrymen who were guerrillas or guerrilla sympathzes, a verdict
of guilt ou immedin y be rcturned" at p. 3651.

4 Supra note 82, at p. 2325.
"The cses on this point are numrous. People v. Endreral G-R. No. .,766,

August 29, 1947; People v. Manxyao 44 O.G. No. 12, 4867 (1947), maare of
entire villge comped ro*y of %mw; People v. Abed, 44 O.G. No. 12, 4901
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of the armed forces of the United States to the enemy,8 6 the sup-
pression of American or anti-Japanese propaganda,8 7 and the confis-

(1947), arrest and liquidation of guerrillas; People v. Aliagrtag, 45 O.G. No. 2, 715
(1947), execution of guerrilla sympathizers; People v. Solon, 45 O.G. No. 3, 1244
(1947), persecution, arrest and liquidation of guerrillas; People v. Garcia, 45 O.G.
No. 4, 1748 (1947), arrest of guerrilla suspects or sympathizers; People v. Abuela,
45 O.G. No. 6, 2469 (1947); People v. Mufioz, 45 O.G. No. 6, 2471 (1947);
People v. Fernando, 45 O.G. No. 6, 2482 (1947); People v. Anulat, 45 O.G. No. 6,
2502 (1947); People v. Alejo, 45 O.G. No. 7, 2871 (1948); People v. Prieto, 45
O.G. No. 8, 3329 (1948); People v. Mateo, 45 O.G. No. 8, 3383 (1948); People
v. Vindua, 45 O.G. No. 9 (Supp.) 196 (1948); People v. Ubaldo, 46 O.G. No. I
(Supp.) 15 (1948); People v. Abarintos, 46 O.G. No. I (Supp.) 21 (1948); Peo-
pie v. Alarcon, 44 O.G. No. 12, 4876 (1947); People v. Labra, 46 0.G. No. 1
(Supp.) 159 (1948); People v. Irisuillo, 46 0.G. No. 2, 509 (1948); People v. Esco-
sura, 46 0.G. No. 3, 918 (1948); People v. Campos, 46 0.G. No. 3 922 (1948);
People v. Aguilar, 46 0.G. No. 3, 975 (1948); People v. Apostol, 46 O.G. No. 3,
993 (1948); People v. Alibotod, 46 0.G. No. 3, 1005 (1948); People v. Aribas,
46 0.G. No. 5, 2050 (1948); People v. Iansanas, 46 O.G. No. 4, 1531 (1948); Peo-
ple v. Jose, 46 0.G. No. 4, 1606 (1948); People v. Garcia, 46 0.G. No. 6, 2497
(1949); People v. de los Reyes, 46 0.G. No. 5, 2099 (1948); People v. Vilo, 46
O.G. No. 6, 2517 (1949); People v. Lacanlale, 46 0.G. No. 6, 2526 (1949); People
v. Racaza. 46 0.G. No. 6, 2590 (1949); People v. Pineda, 46 O.G. No. 7, 3050
(1949); People v. Roble, 46 O.G. No. 9, 4207 (1949); People v. Alcover, 46 O.G.
No. 7, 3060 (1949); People v. Castro, 46 0.G. No. 7, 3078 (1949); People v. Bato,
46 O.G. No. 7, 3085 (1949); People v. Humarang, 46 O.G. No. 8, 3627 (1947);
People v. Albano, 46 0.G. No. 8, 3649 (1949); People v. Pacatang, 46 O.G. No. 9,
4226 (1949); People v. Adlawan, 46 0.G. No. 9, 4299 (1949); People v. Ba.5con,
46 0.G. No. 9, 4308 (1949); People v. Delgado, 46 0.G. No. 9, 4213 (1949); Peo-
ple v. Ingalla, 46 O.G. No. 10, 4831 (1949); People v. Moreno, 46 0.G. No. 10,
4866 (1949); People v. Butawan, 46 0.G. No. 11, 5452 (1949); People v. Bustilloa,
46 0.G. No. 11, 5454 (1949); People v. Galo, 46 0.G. No. 12, 6062 (1949); Peo-
ple v. Dizon, 46 0.G. No. 12, 6059 (1949); People v. Bartiquin, 46 0.G. No. 12,
6068 (1949); People v. Almodovar, 46 0.G. No. 12, 6074 (1949), People v. Familiar,
G.R. No. 1,431, April 27, 1949; People v. Labra, G.R. No. L-1240, May 12, 1949;
People v. Capacete, G.R. No. L943, November 22, 1949; People v. Aquivido, 47 O.G.
No. 1, 172 (1949); People v. Deslate, 47 O.G. No. 2, 709 (1949); People v. Mer-
cado, 47 O.G. No. 12 (Supp.) 355 (1950), "zoning" and detention of guerrillas;
People v. Tuason, 47 O.G. No. 3, 1204 (1949); People v. Concepcion, 47 O.G. No.
4, 1812 (1949); People v. Hontailosas, 47 O.G. No. 7, 3429 (1950); People v. Pa-
nganiban, 47 0.G. No. 7, 3454 (1950); People v. Meocw, 47 O.G. No. 7, 3532
(1950), "zoning and apprehension of guerrillas; People v. Deduyo, 47 O.G. No. 7,
3507 (1950); People v. Jardinico. 47 O.G. No. 7, 3506 (1950); People v. Marasigan,
47 O.G. No. 7, 3529 (1950); People v. NuFiez, 47 O.G. No. 7, 3536 (1950),
"zoning" and arrest of guerrillas; People v. Bautista, 47 O.G. No. 7, 3498 (1950);
People v. Antonio, 47 O.G. No. 7, 3514 (1950); People v. Canihas, 47 O.G. No. 8,
4073 (1950); People v. Cerazo, 47 O.G. No. 8, 4075 (1950); People v. De la Cruz,
C. A., 47 O.G. No. 8, 4286 (1950); People v. Vill~anueva, 47 O.G. No. 8, 4107
(1950); People v. Osi 47 O.G. No. 8, 4144 (1950); People v. Suralta, 47 O.G. No.
9, 4594 (1950); People v. Barrameda, 47 O.G. No. 10, 5082 (1950); People v. San-
tiago, 47 O.G. No. 10, 5100 (1950); People v. Paar, 47 O.G. No. 10, 5127 (1950);
People v. Arambulo, G.R. No. .,2053, April 29, 1950; People v. Logo, G.R No.
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cation of foodstuffs and the commandeering of houses for the enemy
or 88 building them air-raid shelters.89

The Supreme Court, however, found nothing indictable in a
municipal mayor, acting under orders of a Japanese commander, re-
cruiting laborers for the construction of trenches, foxholes, air-raid
shelters and stables for horses of the enemy or commandeering pri-
vate house& Said the Court: "It is a matter of public knowledge,

L-2158, April 29, 1950; People v. Basilio, G.R- No. L-2238, May 11, 1950, "zoning"
and the people detained and not heard from; People v. Vitriolo. G.R. No. L2278,
April 29, 195M People v. Balingit, G.R. No. L-1298, May 31, 1950; People v. Car-
dena, GAR No. L-1570, December 29, 15 People v. Laurel, 47 O.G. No. 12
(Supp.) 205 (1950); People v. Navea, 47 0.. No. 12 (Supp.) 252 (1950); Peo-
ple v. Almazora, 48 O.G. No. 3, 1003 (1950); People v. Taruma, 48 O.G. No. 4,
1305 (1950), "rin" and arrest of guerrillas Peope v. Sortijas, G.R. No. L3216,
September 18, 1951."zoning" an arrest of supcts; People v. Magbanua, GA No.
1,2058, July 31, 1952; People v. Caiia, 48 O.G. No. 3, 989 (1950); People v. Atilares,
G.R. No. L2290, January 14, 1952; People v. Bautro, G.R. No. L-4260, January 21,
1952; People v. Cacalufia, G.R. No. L-4071, March 12, 1952; People v. Erna. G.R No.
L-3918, April 28, 1952; People v. Golez, GR No. L-4618, March 28, 1952; People
v. Predills, GAR No. L- 4407, March 31, 1952; People v. Gerniniano G.R. No. L-
4449, May 26, 1952; People v. 1gny, G.R. No. L.2270, April 18,1952; People v.
Taborada, G.R. No. L4230, May 31, 1952; People v. Morales, G.R. No.
1,.4533, May 28, 1952; People v. de los Reyes, GR. No. L-43546, May 19,
1952; People v. Gutierrez, 48 0.. No. 8, 3387 (1952); People v. Capis-
tano, G.R. No. L-4549, October 22, 1952; People v. Dubouzer, G.R. No. L-4739,
October 29, 1952; People v. Ortega, G.R. No. L-5194, November 20, 1952; People
v. Zaide, GR No. L5362, December 12, 1952; People v. Alvar, GR No. L4585,
October 24, 1952; People v. Dimapilis, GR No. L-5360, January 30, 1953; People
s. Ilustre, GR No. L-4062, January 30, 1953; People v. Peralta, G.R. No. L-4497,
February 18, 1953; People v. Rasay, G.R. No. L5361, February 24, 1953; People v.
Pacheco, GR. No. L-4570, July 31, 1953; People v. Sabido, G.R. No. L-5170, March
16, 1953; People v. Cadiz, GA No. L-5039, March 19, 1953; People v. Perez, GAR
No. L-5870, M2ay 8, 1953; People v. Tolentinr, G.R. No. L5840, May 22, 1953;
People v. M G.R. No. L-5367 & 5368, June 9, 1953; People v. de los Aman-
tes, G.R. No. .-5878, June 29, 1953; People v.Corpuz, G.R. No. L-4446, June 30,
1953; People v. Nimua, G.R. No. L-4595, August 28, 1953; People v. Victoria, 44
O.G. No. 7, 2230 (1947); People v. del Rosario, G.R. No. L,2229, April 19, 1950.

"People v. Beato, 44 O.G. No. 12, 4838 (1947); People v. Almodovar, 46 0.G.
No. 12, 6074 (1949); People v. Barmcda, 47 O.G. No. 10, 5082 (1950). See
also People v. Bustlos, 46 O.G. No. 11, 5454 (1949), where the accused caused the
aes of munil ofcals and oher to inquire about the hiding places of the twoofiesof the Aieia Army.

WyThe deendant caused the arrest of a penson who aid the Americans wee
coming nearer and that Amerian plane would soon fly over the Philippines. People
v. Abad, 44 O.G. No. 12, 4901 (1947). See also People v. Panganlban, 47 O.G.
No. 7, 3454 (1950), where the accused delivered a speech saying the Americans would
not retur

" People v. Abuels, 45 O.G. No. 6, 2469 (1947); People v. Anula, 45 O.G.
No. 6, 2502 (1947). When done by a municipal mayor, under orders of the Japanese
thew act were considered politca. People v. Cafi, 480jG. No. 3, 99 (1950).

m Puo* v. Advvwa, 46 O.G. No. 9, 4299 (1949).
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of which we may take judicial notice, that during the occupation,
not infrequently, the enemy forces resorted to forced labor to fill in
their military needs and also commandeered indiscriminately pri-
vate houses not only for their accommodation but even for that of
their civilian agencies, and that in such cases the services or inter-
vention of the executive of the town were availed of, voluntarily or
otherwise." 90 Neither treasonous was the arrest of guerrillas or
guerrilla suspects not for these activities but because they were sus-
pected of having committed arson for which they were accordingly
investigated.9 1 And as held in an early case growing out of the re-
sistance against American domination in its initial stages, the mere
possession of an appointment as an officer in the insurgent army
without proof of service pursuant to it was not indictable.9Z

In People v. Perez,95 the defendant recruited women to satisfy,
as they did, the carnal lust of the enemy soldiers. The Solicitor Gen-
eral contended the act to be treasonous as calculated to preserve the
morale of the soldiers. The Supreme Court absolved the defendant,
holding as follows:

a.. . His 'commandeering' of women to satisfy the lust of Japanese
officers or men or to enliven the entertainments held in their honor was
not treason even though the women and the entertainments helped to
make life more pleasant for the enemies and boost their spirit; he was not
guilty any more than the women themselves would have been if they volun-
tarily and willingly had surrendered their bodies or organized the enter-
tainments. Sexual and social relations with the Japanese did not directly
and materially tend to improve their war efforts or to weaken the power
of the United States. The acts herein charged were not, by fair implica-
tion, calculated to strengthen the Japanese Empire or Its army or to cripple
the defense and resistance of the other side. Whatever favorable effect
the defendant's collaboration with the Japanese might have in their prose-
cution of the war was trivial, imperceptible and unintentional. Intent of
disloyalty is a vital ingredient in the crime of treason, which, in the ab-
sence of admission, may be gathered from the nature and circumstances
of each particular case." '0

o ple v. Cafa, SupTa note 88, at p. 991.
9People v. Durnapit, 47 O.G. No. 4, 1747, 1748 (1949). The fact that those

arrested were confined in the pr *I)1%istead of in the Japanese garrison, was
considered impoctanr The Court s"If the Japanese in some way inte-
vened, it was undoubtedly because they had their own eyes and ean even in civil offi-
ces and they nerely wanted to be sure that any disorder wa3 not directed against their
authoity and safety."

United States v. NuFie, 4 Phil. 441, 442-443 (1905). See also United States
v. Manalo, 6 Phil. 364, 365 (1906). But see contrary assumption in an obiter dictum
in People v. Adriano, supra note 76.

:346 O.G. No. 10, 4886 (1949).
"At p. 4891. Mr. Justice Pablo dissented. At pp. 4893-4894. See aLso People

v. De Castro, 47 O.G. No. 1, 105, 106 (1949), adhering to the case of Perez. But
conviction for rape fWole
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The holding would seem to consider the act entirely innocent, in
spite of the Court's mention of the absence of intent or the element
of adherence.0 5 To be treasonous, said the Court, "the extent of the
aid and comfort given to the enemies must be to render assistance
to thbm as enemies and not merely as individuals and, in addition,
be directly in furtherance of the enemies' hostile designs." 9 What
was done-the holding would seem to be--was not in furtherance of
the enemies' war efforts, in spite of the treasonous intent motivating
it. Accordingly, the Court pointed out: "What aid and comfort
constitute treason must depend upon their nature, degree and pur-
pose. To draw a line between treasonable and untreasonable assist-
ance is not always easy. The scope of adherence to the enemy is
comprehensive, its requirement indeterminate . . ." 97 But the
Court did not hesitate to warn that "to lend or give (the enemy)
money to enable him to buy arms or ammunition to use in waging
war against the giver's country enhances his strength and by the
same count injures the interest of the government of the giver." 9

And more explicit and lacking in the equivocation of the Perez
case was the decision of the Supreme Court of the United States in
Haupt v. United State." The defendant helped his son, a German
agent engaged in sabotage in the United States, secure an employ-
ment in a lens plant and buy an automobile. He also furnished him
harbor and shelter for a period of six days In the light of the spy's
mission and instructions the defendant's acts were held more than
casually useful; they were aid and steps essential to his design for
treason. Coupled with treasonable intent, the defendant's acts would
support a conviction. But in another case where the defendant gave
German spies no counsel, shelter, supplies, food or drinks-all the
evidence being that he met and drunk with them and engaged long
and earnestly in conversation with them in public, there being no
evidence of what they said nor what language they conversed-the
Supreme Court of the United States acquitted the defendant. But
it hinted that a different result would have been arrived at had not
the prosecution withdrawn the charge that the defendant made avail-
able to the German saboteurs the use of his safe deposit box for
keeping their funds. 100

05 This is nwt altogether erzbemuse there was proof from the nial comets
firni of the dcfendanzs adbwesnie to thcenmy. The defendua was repotd as
saying: 'Thesc girls talked bad -agis the Japs, and that is why we atmsrcd dlem."
At p. 4888. It mnut be 2admne that the d is ambiguOu.

" At.p. 4891.
OAt p. 4891.
" Atp 4891, citing United States v. rice, 259 F. 673 and 63 C J. 816, 817.
-a67 up & 874 (1947).

2
00 Ctm v. United States 65 Sup. Ct. 918 (1945).
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On economic and political collaboration, the leading case is Peo-
ple v. Alvero.1 0 1 The defendaht, Aurelio Alvero, founded that ASA
Trading engaged in buying automobile spare parts and other war
supplies and selling the same to the Japanese at enormous profits
with which he subsidized the New Leader's Association. This was
considered economic collaboration of a treasonous character, adher-
ence having been shown. Again, when the puppet government de-
clared war on the United States and Great Britain, Alvero wrote
Laurel a letter congratulating him and enclosing a check for P10,000
for the prosecution of the war efforts. He joined the Kalibapi and
later resigned because he was not allowed to be more useful. He
later founded the New Leader's Association which cooperated more
closely with the Japanese. These acts were considered indictable
political collaboration, proof of adherence being abundant.

The Supreme Court, however, held that selling water pipes and
alum cystals to the Japanese was not indictable in the absence of ad-
herence. This was because these articles were not "exclusively for
war purposes" and proof of sale did not necessarily prove adher-
ence.10 2 The implication is clear that conviction for economic colla-
boration would have been decreed had there been proof of adherence
quite apart from the mere act of selling. But the Court has clearly
intimated that this adherence would have been supplied by proving
a donation, instead of a sale, or that the price of the sale was so low
as to amount to the same thing.

TREASON AS A COMPLEX CRIME

When treason is committed by killing, arson or some other overt
act, the question is presented whether or not a complex crime arises
under article 48 of the Revised Penal Code. The defunct People's
Court invariably gave an affirmative answer to this question. The
Supreme Court, however, has answered the question both ways until
a negative answer has become the settled rule.

In unanimous decision in People v. Alejo, the Supreme Court
said: "All members agree, however, that the penalty meted out to
the prisoner is in accordance with law. (Arts. 114 and 248, Re-
vised Penal Code.)" 103 The citation of the two articles of the Code
was an implied holding that article 48 was applicable.1 2

o
0

But even before the above case of Alejo was decided, the Sup-
reme Court had already convicted of the simple crime of treason

10147 O.G. No. 11, 5619 (1950).
, People v. Agot1cilo, 45 O.G. No. 7, 2874, 2875-76 (1948).

10 45 O.G. No. 7, 2871, 2873 (1948).
20471ii3 becomeu mor apparnt froca People v. Labra, G.R. No. L-1240, May
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offenders who committed murder in pursuance of their treasonable
activities. It was true that the question was not raised squarely, but
it is settled that the appellate court will decide errors of law or fact,
if any, although not assigned as errors Indeed, as early as 1946, in
Guinto v. Veluz,105 the Supreme Court decided that treason is a con-
tinuous offense and that the enumeration of overt acts are but speci-
fications.. Here was a principle that could and should have prevented
the holding in the Alejo case. Accordingly, the Supreme Court, soon
after the decision in the Alejo case, abandoned the doctrine and held
in a long line of decisions that Article 48 of the Code is not appli-
cable.10 The rationale of this doctrine is simple. The different acts
committed by the accused are simply treated as so many overt acts
manifesting the criminal intention and are, therefore, considered
as so many counts against the accused without changing the nature
of the offense.?°T

But for reasons unavowed, the Supreme Court again changed
the rule already entrenched by a long line of decisions and reverted
to the doctrine of the Alejo case. In People v. Labra,108 another una-
nimous decision, the Court said: "Article 48, 114 and 248 of the Re-
vised Penal Code are applicable to the offence of treason with mur-
der." Here, application of article 48 of the Code was explicit. And,
then. the Supreme Court again shifted and has now established the
doctrine that article 48 of the Code is not applicable to treason
cases.200 Surprisingly, these changes were accomplished without
any reference to the Alejo and Labra cases.

The new principle in its actual operation may prejudice the pub-
lic justice and be of great advantage to the traitor. For in a treason
case where murders were committed, the defendant would be con-
victed of a simple offense instead of meriting the maximum penalty
of the graver offense if article 48 had been made applicable. Accord-
ingly, two remedies have been advanced, one depending upon the pro-

12, 1949, beeaftu to be cte.
I 44 O.G. No. 3, 909, 911-912 (1946).

People v. Prieto, 45 O.G. N*. 8, 3329, 3332-3333 (1948); People v. Labr-a, 46
O.G. No. I (Supp.) 159, 175-176 (1948); People v. vilo, 46 O.G. No. 6, 2517,
2518-2519 (1949); Pdbple v. Roble, 46 O.G. No. 9, 4213, 4218 (1949); People v.
Adlawan, 46 O.G. No. 9, 4299, 4306 (1949); People v. Ingalla, 46 O.G. No. 10,
4831, 4832 (1949); People v. &watwan, 46 O.G. No. 11, 5452, 5454 (1949).

20' See Guiz= v. Vcuxn supra note 105; People v. Prieto, rupe note 106.
3@ Sapa note 104.

SPeople v. Naves, 47 O.G. No. 12 (S)pp.) 252, 255 (1950); People v. jar-
dinico, 47 O.G. No. 7, 3%6, 3513 (1950); People v. Suralta, 47 O.G. No. 9, 4594,
4597 (1950); People v. Logo G.R No. 1,2158, April 29, 1950, People v. Atilares,
G.R No. L-2290, January 14, 1952; Criog v. People, 50 O.G. No. 3, 1021, 1024
(1954).
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secution to adopt and the other, upon the court itself to apply. On
the one hand, the Supreme Court suggested that the public prose-
cutor may choose to prosecute independently the different crimes
committed, instead of prosecuting the lone crime of treason in which
the crimes would be treated merely as counts or as particulars.110

On the other hand, the prosecutor having elected to prosecute the
single crime of treason, the court will consider the seriousness of
the acts committed and impose the penalty accordingly, disregarding
the application of article 64 of the Code on the graduation of penal-
ties.111 Unfortunately, however, even in this last expedient, the Su-
preme Court leaves much to be desired by way of consistency. 1 2 The
suggestion is compelling that a stolid consistency may at times be
preferrable to even an enlightened vaccilation.

ADHERENCE TO THE ENEMY

In view of the special attention given to this phase of the law
by accused persons and, consequently, by the courts also, we give the
same an equal treatment here.

Adherence is a quality of mind-the deliberate intent required
by article 3 of the Code. It acquires, therefore, no distinctive char-
acter simply because associated with treason. It is, consequently,
manifested and proved as in offenses of lesser magnitude. As the
Supreme Court said: "Criminal intent and knowledge may be gath-
ered from the testimony of one witness, or from the nature of the
act itself, or from the circumstances surrounding the act." 11s

'2,-This rule would not, of couse, preclude the punislhent of murder or physi-
cal injuries as such if the government should elect to proecute the culprit specificaly
foe those crimes instead of relying onthem as an element oi treason." People v. Priito,
supra note 106, at p. 3333.

"I See People v. Racaza, 46 O.G. No. 6, 2590, 2601 (19649); People v. Cafia,
48 O.G. No. 3, 989, 996-997 (1950). Justice Tuasct, joined by Chief Justice Moran
and Justice Feria, dissenting in People v. Solon, 45 O.G. No. 3, 1244 (1947), said:
"The fact that two murdem were committed is of itself an aggravating circumstance."
At p. 124&

In people v. Morales, G.R. No. L-4533, May 28, 1952. the Court said: "We
have punished the commision of trason on the basis of the seriousness of the treason
able acts, and of the presence or absence of aggravating or mitigating cimmcustances."
See also People v. Ortega, G.R. No. 1-5194, November 20, 1952; People v. Zaide,
G-R. No. 1-5362, December 12, 1952.

22" See, for instance, People v. Arambulo, G.R. No. L.2053, April 29, 1950, where
article 64 was applied. The same was done in the earlier case of People v. AbAd,
44 O.G. No. 12, 4901 (1947).

222 People v. Adriano, 44 O.G. No. 11, 4300, 4302 (1947). See also Craner
v. United States, 65 S. Ct- 918, 933 (1944); People v. Alicaga, 45 O.G. No. 2,
715, 720 (1947); People v. Canibas, 47 O.G. No. 8, 4073, 4074 (1950); People v.
Alvero, 47 O.G. No. 11, 5619, 5650 (1950).
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That the overt act itself proves adherence is well settled. 11 ' The
Supreme Court of the United States states the rule and its reason
as follows:

"Since intent must be Inferred from conduct of some sort, we think
it is permissible to draw usual reasonable Inferences as to intent from
the overt act. The law of treason, like the law of lesser crimes, asmes
every man to intend the natural consequences which one standing in his
circumstances and posming his knowledge would reasonably expect to
result from his acts. Proof that a citizen did give aid and comfort to an
enemy may well be in the circumstances sufficient evidence that he adhered
to that enemy and intended and purposed to strike at his own country." "Is

Thus, membership in the Makapili organization 211 or any other or-
ganization of the same or similar nature 117 was considered also
proof of adherence. Adherence was also inferred from the circum-
stance that all those apprehended, tortured and killed were members
of or suspected of having connection with the guerrilla movement, 115

especially when these acts are done in the company of Japanese sol-
diers.119 So also was it inferred from the very act of giving in.-
formation to the eneray.1 'o

Conversations and occurrences long prior to the act charged are
admissible to prove adherence. The Supreme Court of the United
States said on this point: "They consisted of statements showing
sympathy with Germany and with Hitler and hostility to the United

22, "The elements of adherence to the enemy has been dearly established from the
vey overt acts committed by appellant, acts which in themselves constitute treasi."
People v. Abarintos, 46 O.G. No. I (Supp.) 21, 26 (1948). See also People v. V1lo,
46 O.G. No. 6, 2517, 2518 (1949); People v. Alvero, 47 O.G. No. 11, 5619, 5642-
5651 (1950); People v. Sortijas, G.R. No. L.3216, September 18, 1951.

221 Czamer v. United States, supra note 113, at p. 933.
See note 79 supra. See also People v. Alitagtag. supra note 113, People v.

Esiritu, 46 O.G. No. I (Supp,) 17, 19-20 (1948).
"T See hoe 80 supra.

222 People v. VWo, supra note 114, See also People Y. A#barNo, 46 O.G. No. 8,
3649, 3651 (1949); People v. Dayrit, 46 O.G. No. 9, 4209, 4212 (1949); People v.
Martin, G.R. No. .,22.32, Apeil Z9, 1950.

"The adherence of the accused to the ,o,-y is more than amy proven by the
very nature of the ovt acts dnmhuelve. Seen always armed and aways in the con-
pany of Japee "odiem displaying unusual vigor in leading the arrest and the tying
of the people arested, and zeal in the in',stii of dthe arrested for their guerma

actv.tes all these show not only mere adeenebut the complete and full transf or-
matdom of the accused into a loyal and active disciple of Nippxon especially if we take
into consideratim his waning ytars and the great physical handicaps and nfirm of
his deforihed and warted limb" People v. Lupera, 46 O.G. No. 9, 4245, 4247
(1949).

People v. Butawan, 46 O.G. No. 11, 502, 5453 (1949).
220 People v. Paar, 47 O.G. No. 10, 5127, 5128 .(1950).
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States. Such testimony is to be scrutinized with care to be certain
the statements are not expressions of mere lawful and permissible
differences of opinion with our own government or quite proper ap-
preciation of the land of birth. But these statements were explicit
and clearly were admissible on the question of intent and adherence
to the enemy. Their weight was for the jury." 121 Similar acts evinc-
ing sympathy are admissible. But such statements and acts are, of
course, subject to explanation by the accused to show compatibility
with loyalty.'" But those occurring after the acts charged are not
important as it is not unlikely that the intent at the time the acts
were committed was not treasonable. 12 '

The Supreme Court drew unfavorable inferences from a for-
mer conviction for rebellion,12 ' marriage to a Japanese wife 125 or a
stay for seven years in Japan and knowledge of its language.120

PROOF REQUIRED FOR CONVICTION

Like the Constitution of the United States, article 114 of the
Revised Penal Code requires for conviction the testimony of two
witnesses at least to the same overt act or the confession of the
accused in open court. Indeed, our law is patterned after the Consti-
tution of the United States and should, as a consequence, be inter-
preted in the same way. 27

222 Haupc v. United States, 67 S. Cr., 874, 879 (1947).
112 See People v. Godinez, 45 O.G. No. 6, 2524, 2526-2527 (1947), where the

Solicitor General pointed out in his brief five acts and statements of the accused
showing adherence but which were, in the opinion of the Supreme Court, successfully
explained.

123 People v. Agoncillo, 45 O.G. No. 7, 2874, 2876 (1948), sale of alum crystals.
The Supreme Court said: "It appears, however, that the alleged acts of adherence per-
formed by the appellant took place after the overt act in question. It is not unlikely
that at the time the appellant nude the sale, his motive was purely personal gain,
uninfluenced by any benefit inuring to the enemy."

14 ". . . this conviction of rebellion surely cannot strengthen his present pro
fession of loyalty to the Philippine Government because this previous act had already
conclusively demonstmted his disloyalty by having, even without the aid and coopera-
tion of a foreign enemy, risen publicly and taken arms against that same Govern-
ment." People v. Almodovar, 46 O.G. No. 12, 6074, 6078 (1949).

'2 3 'This fact, of course, does not and cannoc affect the innocence or guilt of
Bascon. Neidther does it influence this Court in passing upon the merits of the appeal,
although, it may perhaps serve as an indication or reason why the appellant had such
sympathy for the Japanese to the extent of going against his own people." People v.
Bascon, 46 O.G. No. 9, 4308, 4310 (1949).

I" People v. Gutierrez, 48 O.G. No. 8, 3387, 3391 (1952).
22? People v. Adriano, 44 O.G. No. 11, 4300, 4303 (1947). See also People v.

Flores, People v. Gutierre and People v. Reyes, 47 O.G. No. 7, 3503, 3505-3506
(1950).

743



PHELIPPINE LAW JOURNAL

We begin by discussing the two-witness rule. Its history and
reason have already been discussed and need not detain us here.128

From the discussion on adherence to the enemy, it is fairly clear
that the overt acts and adherence may be proved together by a single
piece of evidence, but not necessarily so. They may be one and in-
divisible and still separable. They are the former when proof of the
overt acts also proves adherence; and here to which element the two-
witness rule should apply is obviously impertinent. But an overt act
may have been proved by less than two witnesses or even by docu-
mentary evidence and the question obviously arises whether the proof
will suffice to support adherence. Again, the overt act and adherence
are separable as when adherence is proved by words or actions of the
accused showing sympathy to the enemy but they are not indictable
by themselves because not per se treasonable. Here again the ques-
tion arises whether or not the fact from which adherence is inferred
must be supported by the testimony of two witnesses. The rule is,
however, now settled that the requirement of two witnesses applies
only to proof of the overt acts and not also to proof of adherence. 12 '
It follows that proof of overt acts which fails to meet the two-wit-
ness rule may be considered proof of adherence.1 '5

The reason is said to be because what is in the mind of the ac-
cused is not susceptible of proof by direct testimony; and, therefore,
to require the direct testimony of two witnesses is to hold that it
is never provable. It is, consequently, concluded "that adherence to
the enemy, in the sense of a disloyal state of mind, can not be, and
is not required to be, proved by deposition of two witnesses." 15 1

This conclusion is in turn based upon the premise that the consti-
tutional requirement is one of direct rather than circumstantial evid-
ence."" Indeed, to require two witnesses to prove every circum-
stance, which may be multifarious and complex, from which adher-

18 See fims porion of this comet
-amer v. Unitd Sttes, 65 & C 918, 934 (1945); People v. Adrizv, 44

O.G. No. 11, 4300, 4302 (1947); People v. Alitagtag 45 O.G. No. 2, 715, 720
(1947); People v. Mateo, 45 O.G. No. 8, 3383, 3385 (1948); People v. Evxmzra,
46 O.G. No. 3, 918, 921 (1948); People v. Iansaas, 46 O.G. No. 4, 1531, 1532
(1948); People v. Bote, 46 0.G No. 7, 3090 (1949); People v. Carniba, 47 O.G.
No. 8, 4073, 4074 (1950); People v. Aran-nbJo, G.R. No. L-2053, April 29, 19M
People v. Paxr, 47 O.G. No. 10, 5127, 5129-5130 (1950); People v. Socijas, GA
No. L- 3216, September 18, 1951.

'oId.
12 Czame" v. United Stes supra note 129, at p. 933.
222 "Bearing in Mind &hat de iovS A is eo of d'ret r4ather

th n cirnstantial evidence, we miz give it a reaccable effea in the li&h of its
ppioe both to prvu the offense mid to ,v dtz fiom iu ab ,e." Id., at
P. 933.
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ence is inferred would be imposing" a burden too ponderous to dis-
charge. It follows that adherence may be proved by circumstantial
evidence as well as by the testimony of a single witness 133 and even
by documentary evidence.13 ' And when the case is made out by two
witnesses to the same overt act, the law does not prevent presenta-
tion of corroborative or cumulative evidence of any admissible char-
acter either to strengthen a direct case or to rebut the testimony or
inferences on behalf of the defendant. "The government is not pre-
vented from making a strong case, it is denied of a conviction on a
weak one." 135

On the two-witness rule to the same overt act the Supreme Court
of the United States said:

"The Constitution requires testimony to the alleged overt act that is not
satisfied by testimony to some separate act from which it can be inferred
that the charged act took place. And while two witnesses must testify
to the same act, it is not required that their testimony be identical. Most
overt acts are not single, separable Acts, but a combination of acts or
courses of conduct made up of elements. It is not easy to set by metes
and bounds the permissible latitude between the testimony of the two re-
quired witnesses. Itis perhaps easier to say on which side of the line a
given case belongs than to draw a line that will separate all permissible
disparities from forbidden ones. Concrete even if hypothetical cases may
illustrate this.

"One witness might hear a report, see a smoking gun in the hands
of defendant and see the victim fall. Another might be deaf, but see the
defendant raise and point the gun, and see a puff of smoke from it. The
testimony of both would certainly be put to the same overt act, although
two different aspects. And each would be to the overt act of shooting,
although neither saw the movement of A bullet from the gun to the victim.
It would still be a remote possibility that the gun tontained only blank
cartridge and the victim fell of heart failure. But it is not required that
the testimony be so minute as to exclude every fantastic hypothesis that
can be suggested." 2*

2 3Cramer v. United States, supra note 129, at p. 934.
234 People v. Almodovar, 46 O.G. No. 12, 6074, 6079 (1949); People v. Alvero,

47 O.G. No. 11, 5619 (1950), as by diary entries.
" 5 Cramer v. United States, supra note 129, at p. 935. But see People v. Alar-

con, 44 O.G. No. 12, 4876 (1947), where a contrary holding seems to have been
reached by ow Supreme Cour Said the Court in this case: "An extrajudicial con-
fession or admission made by a defendant of having commitrad an overt act charged
is a proof of the said act or fact, andasuchitmus be proved by two itnesse to
be admissible by way of corroboration only." At p. 4879. But see also People v. Al-
modovar, 46 O.G. No. 12, 6074, 6079 (1949); People v. Castro, 46 0.G. No. 7,
3078, 3080 (1949); and People v. Alvero, 47 O.G. No. 11, 5619, 5646-5647 (1950),
where the same confession or admissions were admitted for purposes of impeachment,
corroboration or as proof of adherence.

is Haupt v. United States, 67 Sup. Cr 874, 898 (1947).
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Pursuant to the above principle, the defendant was convicted of har-
boring and sheltering a German agent on the following evidence:
The defendant lived in a third floor apartment which had but one
bedroom. The Federal Bureau of Investigation agents testified in

n te detail to each of the arrivals and departures of the saboteur,
o ome occasions accompanied by the defendant, and others by the
d7Fendt's wife, and on some by both. He entered at night and
left by day. On some occasions he came out he wore different clothes
from those he wore when he went in. When he went in at night the
lights in the defendant's apartment were turned on and after a time
entinguished. The front entrance where all this testimony showed
the saboteur had entered connected with two other apartments. The
occupants of each of the other apartments, two witnesses as to each,
testified that the saboteur did not at any time occupy their respective
apartments. It was held not necessary to show that the saboteur
entered the defendant's apartment or slept in his bed. It was clear
that the saboteur was neither a loiterer nor trespasser, he being the
son of the defendant and must have had the license of his father.1 7

In People ,v. Concepcion,'"8 it was held immaterial that the two
witnesses did not corroborate each other as to what the victim did
or said at the time he was arrested. It was sufficient that they both
testified to the arrest of the victim on a certain day, which was the
overt act.

The two-witness rule is not satisfied by each witness testifying
to an altogether different transaction. Thus, it was held insufficient
that a witness saw the defendant one day in Makapili uniform and
another witness saw him another day. 139 The same is true where a
woman testified that the defendant came to her house looking for her
husband's gun and the husband related what happened to him when
the defendant brought him to the Japanese garrison.140 It was also
held insufficient that the two witnesses testified having seen the ac-
cused doing guard duty in a Japanese garrison "many times" or more
than "ten times," neither of them mentioning any specific time, day
and hour. "To meet the test under the two-witness rule," said the

' ' Id.
47 .0G. No. 4, 1812 1813 (1949). See also People v. Canlbas, 47 0.G.

No. 8, 4073, 4074 (1950), where the following was held =: . . . but there
were three eye.winusaft to the fac: that the accued was present at the mass -- 1-
taking active purt theren in collaboration with the Japanese, by peronally tyin4gL
hazyl of some of the vktiim aM directing the same operation with rcgad to other"
To the sam efect, People v. Germaiiano G.R. No. L-4449, May 26, 1952; People
v. de I Rzyes, G.R. No. L-435 , May 19, 1952; People v. Golez, G.R. No. L-4618,
March 28, 1952.

%a People v. Adriano, 44 OG. No. 11, 4300 (1947). See also People v. Ali-
tagtm. 45 C.G. No. 2, 715, 720 (1947).
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Court, "it is necessary that, at least, two witnesses should testify as
to the perpetration of the same treasonous overt act, and the same-
ness must include not only identity of kind and nature of the act, but
as to the precise one which has actually been perpetrated." 4' The
rule is unmitigated although the transactions testified to take place
on the same day. In one case the Supreme Court held:

. ..The Solicitor General contends, in effect, that the zoning of
Tipas the whole day of December 1, 1944, constitutes but one treasonous
act and since at least two witnesses saw each of the appellants on that
occasion, the legal requirement as to the concurrence of two witnesses on
the same overt act has been satisfied. To this we can not agree. The
rule is that 'every act, movement, deed and word of the defendant charged
to constitute treason must be supported by the testimony of two witnesses'
(Cramer v. U. B., 65 S. Ct., 918), and in accord with that rule, we have
ourselves held that 'the two-witness rule must be adhered to as to the overt
act in Issue.' (People v. Abad, 44 Off. Cam., 4901.) We have also adopted
the rule that 'each of the two witnesses must testify to the whole of the
overt act; or if it is separable, there must be two witnesses to each of the
overt act in issue," . . .1,142

Indeed, it was held that it may be possible to piece bits together of
the same overt act; but, if so, each bit must have the support of two
oaths.,1 3 "Natural inferences," it is said, "however strong or con-
clusive, flowing from the testimony of a most trustworthy witness
or from other sources are unavailing as a substitute for the needed
corroboration in the form of direct testimony of another eyewitness
to the same overt act." 144 This restrictive interpretation, however,
appears to have been relaxed in a later similar case. In People v.
Santiago,1' 5 the Supreme Court held as follows:

"0 "Appellnt's going to the ha= house, in search of the revolver, is a single !

overt act, distinct and independent from appellant's overt act in requiring Mazgno
Ibarra, when the latter went to the garrison, to produce his revolver." People v. Abad,
44 O.G. No. 12, 4901 (1947).

I'l People v. Agpangan, 45 O.G. No. 4, 1706, 1710 (1947). See also to the same
point, People v. Prieto, 45 O.G. No. 8, 3329, 3331 (1948); People v. Mateo, 45 O.G.
No. 8, 3383, 3385 (1948); People v. Gonzales, 45 O.G. No. 3 (Supp.) 45, 48
(1948); People v. Humarang, 46 O.G. No. 8, 3627, 3629 (1949); People v. Barti-
quin, 46 0.G. No. 12, 6068, 6070 (1949); People v. Escleto, 47 O.G. No. 1, 107,
110 (1949); People v. Tuason, 47 O.G. No. 3, 1204, 1206 (1949); People v. Flores,
People v. Gutierrez and People v. Reyes, 47 O.G. No. 7, 3503, 3505-3506 (1950);
People v. Canibas, 47 O.G. No. 8, 4073, 4074 (1950); People v. Tabocada, G.R. No.
L.4230, May 31, 1952.

People v. Flores, People v. Gutierrez and People v. Reyes, supra note 141.
139 People v. GConzales, supra note 141. See also People v. Adiano, supra note

139.

People v. Adriano, supra note 139, at p. 4304.
'"47 O.G. No. 10, 5100, 5104 (1950.
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"True it In to be noted, . . . that Justa Santos and Ceferina Ray-
mundo saw Jose Cruz in the hands of the accused and some of his code-
fendants at the different places and consequently at different moments.
But considering the short distance between the fact that Jose Cruz wan
arrested only once, at least on December 10, 1944, and the fact that the
accused and his companions were, when they were seen by Justa Santos,
leading the prisoner in the direction of the house where his wife saw him
and from which he was whisked on a banca, there can be no question that
both witnesses referred to the same act . . . I

The failure of evidence is even more so where there actually was
a lone witness to the overt act charged.'"

It has, however, been held that the two-witness rule is not ap-
plicable to a conspiracy to commit treason-1 7

In default of two witnesses to the same overt act, conviction
for treason may only be secured on the basis of a confession in open
court. The confession contemplated is one of guilt and not merely
an admission of facts.1"8 Nor may an extrajudicial confession suffice
although supported by the oaths of two witnesses, because the law
requires that it be given in open court?' 9  But such admission or
extrajudicial confession may be admitted as proof of adherence or
for rebuttal, corroboration or impeachment. 1 0

IMPROPER DKFNsm

In criminal prosecutions growing out of the Japanese occupa-
tion, before the promulgation of Executive Order No. 44, dated May
31, 1945. the theory of suspended sovereignty has often been invoked.
Raised, however, before the People's Court in People v. Sison,l s l

Judge Diaz said: "It is a theory that not only negatives and repu-
diates the fundamental right of ownership and seeks to impart a
semblance of legality to the possession of the bandit and the intruder
but it consitutes the most specious argument and excuse for the op-

2" People v. Alibotod, 46 O.G. No. 3, 1005, 1007 (1948); People v. Apostol,
46 O.G.No. 3, 993, 1002 (1948); People v. Racaza 46 O.G. No. 6, 2590, 2597
(1949); People v. Vilo, 46 O.G. No. 6, 2517, 2518 (1949); People v. Alover, 46
O.G. No. 7, 3060, 3067 (1949); People v. Bartquin, 46 O.G. No. 12, 6068, 6070
(1949); People v. Sa-os, 46 O.G. No. 11, 5456, 5459 (1949); People v. Dizo, 46
O.G. No. 12, 6059, (1949).

14 United States v. Bautista 6 Phil. 581, 587.588 (1906).
I" "The confession ther mentione means a confessim of guilt. The tion can

not be extendad so as to indude admission of facts made by him in gnhis testi-
mony after a plea of noc guilt, from wh h admissiom his guilt nbe inferrec"
United State v. Mgby, 2 PhiL 703, 70M5 (1903).

'4 People v. Arccim, 44 O.G. No. 12, 4876, 4879-4880 (1947).
I" Haupt v. United States, 67 S. Ct. 874, 879 (1947). See also disc;sio in

nocw 135 nqpr .
2142 O.G. No. 4, 748 (1946).
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portunist and the ambitious the faint heart and the craven." And
beginning with Laurel v. Misa,152 followed thereafter by an unbroken
line of decisions, 15 ' the Supreme Court has consistently overruled
this defense. Among the reasons advanced in the case of Laurel are
that a citizen owes permanent allegiance to the legitimate sovereign
as opposed to the temporary allegiance of a resident alien, in ex-
change for the protection he receives; and that sovereignty is not
suspended by the enemy occupant, but only its exercise. 1 "

In line with the foregoing defense was the claim that Japan had
not declared war against the Philippines nor had the latter declared
war upon the former pursuant to Article VI, section 25 of the Phil-
ippine Constitution. This was overruled on the ground that the said
provision of the Constitution was intended for the Republic not the
Commonwealth of the Philippines. 155 Again, the contention was de-
nied that by becoming a Makapili the defendant became a member
of the armed forces of Japan and thereby lost his Filipino citizen-
ship. This contention, said the Supreme Court, "is repugnant to the
most fundamental and elementary principles governing the duties of
a citizen toward his country under our Constitution." 115 Nor may
it be contented that the defendant arrested guerrillas in obedience
to the orders of the de facto government established by Japan. "The
enemy had no right to require the citizen of the occupied territory,
and the latter were not bound, to betray their own countrymen who
resisted and fought the invader." 157

The Supreme Court has likewise consistently refused to con-
sider justifying, exempting or even mitigating the performance by
the accused of righteous or meritorious actions. 58 As the Supreme

25244 O.G. No. 4, 1176 (1947).
253Peopls v. Carlos, 44 O.G. No. 11, 4281, 4284 (1947); People v. Victoria,

44 O.G. No. 7, 2230, 2234 (1947); People v. Bagalawis, 44 O.G. No. 8, 2655, 2670-
2671 (1947); People v. Alejo, 45 O.G. No. 7, 2871, 2873 (1947); People v. Ago-
cillo, 45 O.G. No. 7, 2874, 2875 (1948); People v. Castro, 46 O.G. No. 7, 3078,
3080-3081 (1949); People v. Alvero, 47 O.G. No. 11, 5619, 5643 (1950); People
v. Tuason, 47 O.G. No. 3, 1204, 1206 (1949).

25, Would suspended sovereignty, therefore, be available to resident aliens when
the territory is occupied by an enemy power? It is dear that here the resident aliens
can expect no protection from the displaced legitimate sovereign. May, therefore, re-
sident aliens commit treason only when there has been no enemy occupation of our ter-
ritory?

288 People v. Bagalawis, supra note 153, at pp. 2669-2670.
2 People v. Manayao, 44 O.G. No.12, 4867, 4871 (1947). This has now been

fortified by statute. See R-A. No. 106.
la People v. Sigue, GIL No. L-2255, April 18, 1950.
284 People v. Victoria, supra note 153, at px 2234; People v. Garcia, 46 O.G.

No. 6. 2497, 2499-2500 (1949); People v. Albino, 46 O.G. No. 8, 3649, 3652
(1949); People v. Adlawan, 46 0.G. No. 9, 4299, 4306 (1949); People v. Nztiquin,
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Court said, quoting the Bible: "For whosoever shall keep the whole
law and yet offend in one point, he is guilty of all.. ." 21S Indeed,
such actions, revealing attachment and close association with the
enemy, were used to discredit the defendant. 6 0 But when the evi-
dence is evenly balanced and credibility is in question, such services
may tip the scale in favor of acquittal.'61

46 O.G. No. 12, 6068, 6071 (1949); People v. Concqpion, 47 O.G. No. 4, 1812,
1812 (1949); People v. Alvero, 47 O.G. No. 11, 5619, 5648-5649 (1950); People v.
Atilares, G.R. No. L,2290, January 14, 1952; People v. Catalufia, G.R. No. L-4071,
March 1:2 1952; People v. . o G.R No. LA449. May 26, 1952; People v.
Dubouret, GJ No. "-4739, Octobe 29, 1952; People v. Pacbeco, GA No. L450,
July 31, 1953; People v. Tolentino, GA& No. L-5840, May 22, 1953; Peol v. Ber-
nardino. GR. No. L-3607, August 27, 1953; People v. Nimcua, G.A. No. L.45",
August 28, 1953.

See also People v. Lacnlale, 46 O.G. No. 6, 2526, 2529 (1949), where defen-
dan's claim as a guerilla was not beled.

I" eople v. Vkcwcia, suprdnoft 153.
160 People v. Garcia supra noe 15&8.
le People v. Tumandap, 46 O.G. No. 7, 3090, 3093 (1949); People v. Abendan,

46 0.G. No. 7, 3081, 3083 (1949).
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