
RECENT DECISIONS*

Remedial Law.-Capacity to sue; time when a guardian ad litem
may be appointed; conclusvenes of judgment on ground that them ie
no cause of actioL

RuFmo CAvrAgo ET AL. v. CoNRADo CASTAAO zr A.
G. R. No. L-7192, January 31, 1955

The instant case involved the following facts: Plaintiffs, adulterous
children of the deceased Ramon Castafio, filed an action against defend-
ants, the legitimate children of the said deceased, and alleged in the com-
plaint that upon the death of their common father, the lattees property
was partitioned among the defendants, and that they (the plaintiffs, who
were minors, and their mother) were without property or occupation
from which to derive support. The defendants moved for the dismissal
of the complaint on three grounds:

(1) that the plaintiffs, being minor had no capacity to me 1 be-
cause the guardian propoed (thelr mother) in their complaint r
not appointed at the 6 of ling mad omplaint

(2) that the court had no Jurisdiction over the persons of the
defendants2 because even as the plaintiffs' mother was later appointed
by the court an guardian ad Ziem,, the order of appointment ws not
attached to the original copy of the sunmons served upon the d.-
fendants; and

(3) that the action was barred by a prior judgment rendered in
1940 in a civil case between the same parties, the sa things, and
for the same cause.4

The lower court consequently ordered the dismissal of the plaintiffs'
complaint On appeal, the Supreme Court reversed the order of dismisal
and ruled against the aforementioned grounds for dismissaL

As to the first and second grounds: The record showed that at the
time of the service of summons upon the defendants, no order of appoint-
ment of a guardian ad litern had yet been entered. It was, however, ev-
tablished that before the court actually heard the defendants' motion to
dismiss, it appointed the plaintiffs' mother as their guardian ad litem s

The plaintiffs therefore had capacity to sue. As to the objection that the

* Writers of the notes on recan decisions acknowledge the help extended by
Mossrs. Cotrado Santoo and Vicente Mendoza

I Rule 8, Sec. 1, par. (c). But minors may sue or be sued through a guardian
ad 11am appointed by the court. Rule 3, Sec. 5.

t Rule 8, Sec. 1, par. (a).
S Rule 8, See. 1, par. (a).
4 fDefendants here invoked the doctrine of rae Judcata under Rule 39, Bec.

44 in relation to Rule 30, Sec- 3.
& See note I sum
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order of appointment was not attached to the original copy of the sum-
mons served upon the defendants, this defect was deemed by the Sup-
reme Court a mere technicality. The Rules of Court are to be "liberally
construed in order to promote their object, and to assist the parties in
obtaining just, speedy, and inexpensive determination of every action and
proceeding." The service of summons was sufficient to subject the de-
fendants to the jurisdiction of the court.7

The third ground for the dismissal which the Supreme Court con-
sidered erroneous, invites a more extended study. The circumstances
which attended the 1940 civil case between the same parties which was
pleaded a a bar to the instant action were as follows: the complaint of
the plaintiff was for the same purpose as in the case under review;, that
the defendants demurred on the ground that the complaint stated no cause
of action 9 since the property of their common father had not yet been
partitioned nor distributed; that upon failure of plaintiffs to amend their
complaint upon order of the court, the said court ordered the dismissal
of the action.'

Several questions immediately come to the fore. The defendants
in this case invoked Section 3, Rule 30 of the Rules of Court which pro-
vides that a dismissal for failure of plaintiffs to comply with the order
of the court to amend their complaint, was an adjudication upon the me-
rits,20 and as such, constituted a bar to the instant action under the rule
of res judicata.1 ' Was Ruie 30, Section 3 the proper rule to apply in this
case? The Court answered in the negative, holding that the effects of the
order of dismissal should be governed by the old rules of court which
provided-

-... but if the party fail. to amend his pleading within the
time limited or elects not to amend the court shall render such Judg-
mt upon the subject-matter Infolved in the pleading omd detnurrer

#Rule I, Sec- 2.
7 p&aran V. Bal-latan, 13 Phil. 135 (1909). The m t that the lower court

could have don. wee to order that a new summone with a copy of the appointment.
or the latter merely, be served upon the defendants.

SA cause of action is the delict or wrong by which the defendant violates the
rights of the plaintiff. Be I MOwAN, Coxwm om xmx RuLSa or Cout (1950)
11 and I FaAmcxaco, Axm. RuLxa or Cour ZN T x Pun- (1940) 25 at seq.

•Swc. 101. Code of Civil Procedure; Soncuya v. Junta National do Prevtamim
e Invercionee, 69 PhiL 602 (1940); Martins. v. Pampollna, 67 Phil. 167 (1939).

IOUnd mid Rule 30, See. 3, "wen plaintiff falls to... comply with...
any order of the courIC the action may be dismissed upon motion of the defendant
or upon the courts own motion This 41-1 shall have the effect of an ad-
judication upon the mrits, unless otherwise provided by court."

I1The doctrin, of rs judicata requires the ailstence of a judgment by a
court of competent jurisdiction on the merits of the cause, that the aube*quent
litiation relates to the same m atter and is among the same part.es or their
privies. See, a. g., Paz v. Inendan, 75 PhiL 608 (1945); De Leon v. Padua. 75
Phil. 548" (1945); Zugeldia v. Gutierrez ]-mos, 70 PhiL 419 (1940); Fernandez
v. Sebido and Gomacwhlso, 70 Phil. 151 (1940); Roman Catholic Archbishop of
Manila v. Bank of the Phil Is., 58 PhIl. 684 (1933); Aquino v. Director of Lands,
39 PhIL 850 (1919); Isaac v. Padl"la, 31 PhiL 469 (1915); and Enriquez v. Watson
& Co., 6 Phil. 84 (1906).
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7LAW JOURXAL

as the law and the fact@ of the cae as set forth in the pleading w.-
rant... IZ

inasmuch as the order of dismissal was rendered under said old rules.'s
Under the old procedure, the dismissal was without prejudice.14

Was the 1940 order of dismissal then a final judgment barring the
present action? The Court held that the said order of dismissal was final
and conclusive only as to the abseswe of a aidficient cause of action at that
time because the defendants who were sued in that case had not yet re-
ceived their share, but said dismissal was not a bar to the new complaint,
where the allegation was made that defendants had already received their
shares in the inheritance. Under the new complaint, the cause of action
had accrued against the appellees, the cause upon which the obligation
of the latter depended having happened. For the rule is that a pea
who relies on a former judgment as a conclusive adjudication of any con-
troversy must take the prior judgment for what it appears to be on its
face; and if it is not a judgment on the merits (which was the effect of
the 1940 order of dismissal), it does not conclude the right of ao-
tion.15 From another point of view, the Supreme Court declared that the
1940 case was dismissed because the action was premature, and therefore
the order of dismissal was not a bar to the present action.1

Apparently, the Supreme Court applied in the case under review
one of the two main rules governing the doctrine of res judicata - that
of conclusiveness of judgment - which means that a point or questiom
which was actually and directly in issue in a former suit (i. a, the suf-
ficiency or insufficiency of the cause of action in the 1940 case) and
which was there judicially passed upon and determined by a court of
competent jurisdiction cannot again be drawn in question in any future
action between the same parties or their privies. 17 The dismissal in 1940
operated only as a conclusive judgment as to the sufficiency of the cause
of action at that time, and nothing more.

ItSec. 101, Code of Civil Procedure.
1s 3E, undr Rule 133 of the prsent Rnl of Court, as regards caes pend-

ing at the date of effectivity of the now rules (July 1, 1940). the focnwr c old
procedure L to apply wheo in the opinion of the court. the applcatia of the
now rules would not be feasible or would work injutice. Bee also GaLardo
Garde v. Banzon and Roque, 74 PhiL 340 (1943).

2 4 MoJtAN, CoMENTI on IIU Rui oF COVWr (1950) 562.
s Beayot v. Zurbito, 39 Phil. 650, 651 (1919). As to what is deetned to be

adjudged under the prese t rules, see Rule 39, Sec. 45 of the Rules of Court.
6Mridon v. Manila R.R., 44 PhiL 597. 607 (1923); 34 CJ. 777-8.

ITTb. other rule governing re Judicata is called "bar by formr jdInaet."
For an extensive discussion of these two main rules, Me I FRANCcO, op. Cit. ca
note 5, at 1016 ot seq. and I MONAN, op cit. wspm note 14, at 785 ot sseq.
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Remedial Law,-Cbrw~usierwm of judgment by consent; jurisdic-
tion over the judgment and jun sidiction over the case distinguihed.

MIRANDA V. TANOCO ET AL.
0. R. No. L-7044, January 31, 1955

The facts were that appellant Miranda, as sublessee of appellee Do-
minguez, was sued by the latter before the municipal court for non-pay-
ment of rentals; that at the trial the parties submitted a compromise
agreement' which the court incorporated in its decision rendered on
November 28, 1947; that when an order of execution was about to be
entered against appellant (defendant in that case), another compromise
was submitted which the court approved on June 23, 1948;2 that upoa
failure of Miranda to comply again wtih the agreement, the court, upon
Dominguez' petition, ordered the demolition of Miranda's house on Feb-
ruary 18, 1949; that on April 7, 1949, Miranda filed the instant action
in the Court of First Instance praying for the annulment of the second
agreement on the ground that the municipal court had no jurisdiction to
approve and enforce it and on the further ground that it modified the
previous order of the court and/or the judgment rendered on November
28, 1947 had long become final and executory;s that the Court of First
Instance dismissed Miranda's complaint;, that Miranda subsequently ap-
pealed from this order of dismissal to the Supreme Court.

The purpose of Miranda's complaint before the Court of First In-
stance was in effect, in the opinion of the Supreme Court, for the an-
nulment of the final judgment of the municipal court. Could his action
prosper? The Court gave a negative answer, holding that the judgment
of the municipal court was a judgment by consent. A judgment by con-
sent of the litigants is more than a mere contract in paa; having the
sanction of the court and entered as its determinatior of the contro-
versy, it has all the force and effect of any other judgment, being con-
clusive as an estoppel upon the parties.

1 This is allowed uer Sec. 10, Rule 4 of the Raei of Court which provides
"Oier to conwrociis. -- i the defendant, at any time before the trial, offers in
writing to allow kidgmwt to be taken gaW him for a specified sura, the plain-
tiff may immediately have judgment therfor ....... In proceedings before su-
perior couts, the applicable rule is Sec. 2, Rule 33 which provides thus: "Agreed
staiatwnf of act.--Tbe parties to any action may ags, in writing, upon the facts
involved In the Utgatlon, and require tho judgment of the court upon the qi-
rions of law arising from the facts agreed upon, without the introduction of evidence.

• Note that tis order approving said compromise was given aftar almost even
monrths had elapsed since the rendition of the original j.dgment.

SUnder Sec- 18, Rule 4 of the Rules of Court, ezecution shall Issue upon a
final Judgaent of an inferior court after the time for perfecting an appeal has beern
perfacted. Te party aggrieved by a decision of an inferior court has fifteen days
to perfect his appeal, starting from his notification, of the judgment. See Soc.
2, Rule 40 of the Rule. of Court.4 Rlvaro v. Rivero, 59 PhiL (1933); Manila R-R. v. Arzadon, 20 Phil. 452
(1911). A decision in accordanre with the terms of a compromise settlement has
the authority of rve judicata. Castillo v. Bustamate, 64 Phil. 839 (1937). A
Judgamet entered on sipoation is none the lo judgment of the court because
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The basis of the judgment of the municipal court wm the stipua-
tion of facts submitted by the parties and their compromise fixing the
liability of appellant for the rentals and the manner in which his obliga-
tion was to be fulfilled. It was therefore, said the Court, a judgment
on the merits," and as such, under the express provision of Section 44,
Rule 39 of the Rules of Court, was conclusive between the parties
not only as to the question on which the parties made stipulation but
also as to any other possible issue which the parties could have raised
in the cas.

It is to be noted that the original judgment was rendered on Nov-
ember 28, 1947. Under the Rules of Court the judgment of an inferior
court becomes final and executory after the time for perfecting an appeal
has expired and no appeal has been- perfected. The appellant therefore
claimed that the municipal court no longer had jurisdiction to approve
the agreement of June 23, 1948, and subsequently to enforce the terms
of the agreement, as the original judgment had long become final This
contention was erroneous, the Supreme Court declared, and was based
on a failure to distinguish between the jurisdiction of the court over its
judgment to change, alter, or modify it and the jurisdiction of the court
over the case to enforce said judgment. The former terminates when
the judgment becomes final and is governed by Rule 39, Section 1; '
whereas the latter continues even after the judgment has become final
for the purpose of execution and enforcement, being governed by Rule
39, Section 6.' The judgment of November 28, 1947 was not in any
way disturbed by the order approving the agreement submitted on June

conmented to by the parties. Mercado and ising v. Maca payag and Pineda, 69
Phil 403 (1940). See also Stavenson & Co. v. Collector of Internal Revana,
51 Phil. 183 (1927).

&-A judgment Is 'upon the merits' when It amouqit to a declaration of the
law as to the respective rights and duties of the parties, based upon the ultimate
fact or state of facts disclosed by the pleadings and evidence, and upon which
the right of rqcovery depends, irrespective of formal, technical, or dilatory ob-
jections or contentions." Ordway v. Boston, 69 NIL 429. 430, 45 A. 243. as cited
in I FAwcmo, ANN. RuLs or CourT rm M Pl. (1940) 1028. A judgment
on the merits in rem judicats. Meralco v. Artage, 50 Phi. 144 (1927).

6"E1.ct ol jwudgens.-Tbe effect of a Jodgmt or f-1 order rendered by a
court or judge of the Philippines, having Jurisdition to pronounce the judgment
or order .... .: (b) . . . is, In respect to the matter directly adjudged. concblve
between the parties and their sucsors in interest by title subsequent to com-
mencemant of the action or special proceeding. litigsting for the eame thing and
under the same title and in the sm apcty."

7 See net- 3 muma.
$ "Exrcution of right--ecution shall Lse u a ftnal judgment or order

upon the expiration of the time to appeal when no appeal has been perfected."
The prevailing party is the.rfore entitled to have his Jdgment executed as of
right when the defeated party loem his right to appeal. Phil Trust Co. v. San-
tamaria 53 Phil. 463 (1929); Do Fiesta v. Llorente and Manila R.R, 25 PhJ.
554 (1913); and Behn, DMa[yer & Co. v. McMlking. 11 PhiL 276 (1903).

9 "Execution by motion or aneedn Ction,-A judgment may be execute
on motion within five years from the date of its entry. After the laps of such
time, and before it is barred by the statute of limitatios, a judgmet my be
enforced by action." And under Art. 1144, par. (3) of the now Civil Code, am
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23, 1948 becauje all that was done was to consolidate the rents re-
maining unpaid in accordance with the first agreement with those that
had fallen due thereafter and up to the time of the later compromise
and to provide a method of payment thereof.2

Remedial Law.-Propriety of exclusion of pleadings from record
on appeaL

Jmx-Ax.A CORP. v. CFI OF MANUA XT Al.

G. R. No. L-7972, January 24, 1955

An appeal from a decision of the Court of First Instance is per-
fected by serving upon the adverse party and filing with the trial court
within thirty days from notice of order or judgment, a notice of appeal.
an appeal bond, and a record on appeal The record on appeal shall
include the order or judgment fro& which the appeal is taken, and, in
chronological order, copies of all pleadings, petitions, motions and all
interlocutory orders relating to the appealed order or judgment.t

This was what the petitioner corporation did in submitting its re-
cord on appeal. At the hearing for approval of the record,3 the de-
defendant objected to the inclusion of twelve pleadings and orders on
the ground that they were not appealed from and were irrelevant and
immaterial to the appealed decision. The opposition was sustained by
the respondent court. The appellant therefor petitioned for certiorari'
to annul said order of exclusion and for mandamus5 to direct the trial
court to approve in toto the original record on appeal

The Supreme Court, in granting the writs prayed for, held that
the lower court abused its discretion as the orders and pleadings under
consideration were relevant to the judgment appealed from. Under
Section 7, Rule 41 of the Rules of Court, it is to be noted that at the

action to enforce a judgmmt may be brought within ton yars from the date the
Judgment becomwe f-InL

The Supreme Court dismilsed the appeal for other reasons. Under Sec. 68,
par. (d) of Rule 123, the original judgment of the municipal court was conclusive
upon the parties and was therefore conchuively presumed and could not be im-
punged by any of the parties thereto. Nor was any of the grounds for etting
aidoe a judgmezrt (S-ec. 45, Rule 123) claimod by appellant as basis of his action

before the CFL
IOThe other question in this appeal was: Could the parties enter into the

new agreement as to the rents falling due after the original judgment and was the
mun cipal court rnpowuyd to act on such an agreement? The Court answered
that as the cas was still under the jurisdicticn of the court for the execution of
the original judgment, the plaintiff (Domlnguez) may not institute a naw action
to recover the rents that had fallen due pending the complete payment of the
judgment amount. Dominguez was prohibited froa dong so by the rule against
nfttpllcty of ruits. (Sec. 2, Rule 5).

1 Rut* 41, Sec. 3.
2 Rule 41, Sec. 6
3 Rule 41, Sec. 7.
4 Rule 67. Sec- L
5 Rule 67, Sec. 3.
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hearing for the approval of the record, the 'trial judge may approve it
as presented or, upon his own motion or at the instance of the appel-
lee, may direct its amendment by the inclusion of any matters omitted
which are deemed essential to the determination of the issue of law
or fact involved in the appeal," and the "appellant . . . shall redraft
the record by including therein . . . such additional matters as the
court may have directed him to incorporate . . . As the rule stands,
only "inclusion" is provided. But the rule is not so inflexible a it
seems, for the Supreme Court itself recognized the right of trial courts
to order the exclusion of matters that are unnecessary in the earlier case
of Castro v. Court of Appeals But in that same case the Supreme
Court warned that trial courts should be cautious in ordering the ex-
clusion of matters which at first sight appear to be irrelevant but may
turn out to be of value in determining the questions at issue.7 The
fear that the inclusion of the rejected pleadings and motions may cause
the appeal to get unnecessarily involved should, on the contrary, prove
advantageous as it will enable the appellate court to have all matters
before it for a just determination of the questions before it, thereby
obviating possible remands or new trialss And the objection that the
increased costs of printing the additional matters would be shifted to
appellee in case the appeal succeeds is a groundless fear since the Rules
of Court provides that when the record contains any un e ry, ir-
relevant, or immaterial matter, the party at whose instance the same
was inserted or at whose instance the same was printed, shall not be
allowed as costs any disbursement for preparing, certifying, or printing
such matter.'

Remedial Law.-Diamisswl upon failure to proaacuto.

E , INC. Nr A- v. MACONDRAY & CO. rr Al.
Tmm AtrroMoan INsuRA.Nc Co. v. MACOe DRAY & Co. Er A-.

0. R. No& L-5325-6, January 19, 1955

The facts in these inter-related cases were simply these: The plain-
tiffs and defendants had filed their respective pleadings so that by June,
1947, the cases were ready for triaL' For a period of four years, how-
ever, the plaintiffs did nothing to have the cases tried by the Court of
First Instance of Manila. Consequently, the lower court, acting under

642 0.0. 8, 1821 (1946).
7 Slmilarly, In Smith, Bell & Co. v. Santanari,& 49 PbhlL 820 (1926), the

Court stated that caution should be exercisd by the trial courts in ordering the
excluslon from a record on alppeal of matter which the appelant has thought ne-
sary for the proper day loprnent of his argument.

I Prats & Co. v. Phoenix Inumrance Co, 52 PhiL 807 (1929).9 Rule 131, So &.
I A case Is reedy for trial when the lauu Is joined, I. ., when the last plead-

Ing h4a been fled. Rule 31, Sec. L
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Section 3, Rule 30 of the Rules of Court,' dismissed the cases for failure
to prosecute. Hence, this appeal.

The question was whether or not the order of dismissal for failure
to prosecute was proper. The Supreme Court held that it was so It
is true that under the Rules of Court, the clerk of court has the duty
to include the case, when the issue is joined, in the trial calendar of
the court, and that upon its entry in the corresponding trial calendar,
the clerk shall fix a date for trial and shall cause a notice thereof to
be served upon the parties.4 But this duty of the clerk, the Supreme
Court declared, did not relieve the plaintiffs in these cases from their
obligation to have their cases set for trial5 The excuse that the plain-
tiffs were waiting for the distribution of five-hundred similar cases before
the different branches of the Court of First Instance of Manila was not

considered a valid excuse. Due diligence to prosecute was lacking, Courts
have an inherent right to dismiss a suit for failure to prosecute with
due diligence.

Remedial Law,-Claim for damaga made for the first time in a
motion for recorsideration of a decision of the Supreme Court cannot be
entertained.

TMPzMAL V. PIM.. AzR LumNs INc.
G. R. No. L-4923, January 10, 1955

The rule is that the judgment shall grant the relief to which the
party in whose favor it is rendered is entitled, even if the party has not
demanded such relief in his pleadings. 1 This liberal rule is supported
by decided cases 2  But relief should have a necems-y relation with

2 "Wben plaintiff fails to appear at the time of the trial, or to prosecute his
action for an unreasonable langth of tnm... the action may be dismissed upon
motion of the defendant or upon the court's omn =otion. This dismisal shall
have the effect of an adjudication upon the merits, unless otherwise provided by
court."

9 Rule 31, Sea. 1 and 2.
4 Rulo 31, Sec.3.
SFor a similar holding. ~ Smith, Bell a Co. and Insurance Co. of North

America at &L v. American PTO& Lnee and/or Manila Terminal Co. et aL, O.R.
Noe. L-5304-5324, Apl 30, 1954.

Mrandt v. Behin, Meyor & C., 38 PhiL 351. 354 (1918). An ordnr of a
court, in pursuance of an inherent and statutory power. dismissing an action for
want of prosecution, will not be reversed by the appellate court unless there has
been an abuse of discretion. Every presumption is in favor of the correctness of
the court's action. It is Incumbent on the appelLant to establish affirmatively
that there has been an abuse of discretion by the trial court. Grigsby v. Nape
County, 36 Cal. 585 (1869), cited in I FS4czco, Am.. RtLnX oF Couwr IN TM
PIMYL (1940) 673.

1Rule 35, Sec. 9.
2See, a. S. Santos v. Macapinlac, 51 Phil. 224 (1927); Alzus v. Johnson,

21 PhIL 308 (1912); and Iturralde v. iagacanas. 9 PhiL 599 (1908).
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the allegations and prayer in the pleadings and in the evidence ad-
duced.3 In the case of appeal, however, no error which does not affect
the jurisdiction over the subject matter will be considered unless stated
in the assignment of errors and properly argued in the brief, save as the
court, at its option, may notice plain errors not specified, and also clerical
errors.4

And where a case has already been decided by an appellate court,
and later a motion for reconsideration or re-hearing5 is made in respect
to said decision where a claim for damages is made for the first time,
it is improper for the court, in the exercise of its appellate jurisdic-
tion, to entertain such a claim. The instant case is authority for this
rule. The plantiff-appellant in this case, after the rendition by the
Supreme Court of its decision, filed a motion with said tribunal asking
that the decision be reconsidered and set aside and that a new
be rendered, adjudicating in movant's favor a sum not less than P15,000
for moral damages sustained by him in the accident which gave rise
to the case in the first instance. The Supreme Court, in denying the
motion, resolved thus:

-... the question whether or not be may recove moral damages
wu not put In Isso either In the lower court or before this Court,
prior to the rnItltion of its aforesaid decision. Obviously, therefore,
it is improper in the exercise of our appellate jurisdction, even to

entertaln the pldantifre claim for moral damagas, the - having bern
made, for the first time after the proaulgemtlo of the aforesaid
decision."

The rule could not be otherwise, because aside from the fact that a
rehearing rests on sound judicial discretion,' the office of a motion for
reconsideration is to point out mistakes of law or fact, or both, which
it is claimed the court has made in reaching its conclusion, or to present
to the court some point which it overlooked or failed to consider, by
reason whereof its judgment is alleged to be erroneous, and not to sub-
mit a claim for the first time. Even a change of theory upon rehearing
is prohibited.'

8 Yabia v. Hongkong and Shan Banking Corp., 22 PhIL 572 (1912).
4 Rule 53, Sec. S. An error, not assigned by the appellant in his brief or

discussed during the coure of the trial in both instances, cannot be considered by
the Supreme Court in finally decLding the action on appeal. Harneas v. Mota l-
bano, 34 PhiL 954 (1916). Unless special reasons exist, courts of appeal are not
Inclned to consider questio raised for the first time before them. VWILan v.
Mc ckig 17 PhiL 408 (1910); Toriblo v. Decass, 55 PhIL 461 (1930).

g Rule 54, Sa. 1-3.
64 C.J. 622.
7I Fa"czsco, AwN. RuLzs ov CouRT im THE PmL. (1940) 1322 and case

cited therein.
8 Agozcllo v. Javier. 38 Phil. 424 (1918); Molina v. Somae, 24 PhiL 49 (1912).
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Remedial Law-Acquittal in crimiral action not a bar to civil pro-
ceeding upon the samne subject matter.

Dx GuzmwN v. ALVxA

G. RM No. L-6207, February 21, 1955
Rzp. or THn PmL. v. ASsAD

G. RL No. L-4566, January 24, 1955

The general rule is that a person criminally liable is also civilly
liable.1 Civil liability arising from crime is recognized by the Civil Code
of the Philippines.' But a person who is not criminally responsible may
still be liable civilly. Thus, acquittal on the ground that the guilt has
not been proved beyond reasonable doubt does not bar a civil action
for damages.' And under the present Rules of Court, extinction of the
penal action does not carry with it extinction of the civil, unless the ex-
tinction proceeds from a declaration in a final judgment that the fact
from which the civil might arise did not exist.' Before the promulga-
tion of the present Rules of Court,6 the decisions of the Supreme Court
seemed to indicate that the effect of acquittal in a criminal prosecution
was an "insuperable obstacle to civil proceedings."' The aforemen-
tioned rule under the Rules of Court is said to have repealed those
cases which enunciated the doctrine that failure to secure conviction in
the criminal action was fatal to a subsequent civil suit upon the same
subject matter.7

This present rule was thus applied in the case of De Guzman v.
Alvin. Defendants here were agents of the plaintiffs in the sale of jewelry.
It was a practice of the defendants, known to the plaintiffs, to entrust
the jewelry to other persons for purposes of sale. The jewelry in ques-
tion was received by the defendant through her husband and she in turn
turned over the jewelry to one Villarin, but the latter absconded with
the jewelry. Plaintiffs, refusing to settle the matter amicably, filed a
criminal complaint for estafas against husband and wife. The former
was acquitted being merely a rultata-io or agent of his wife; the latter
was likewise acquitted on the ground that there was no conversion nor
bad faith. The lower court declared that the crime of estafa did not

I Art. 100, Ie". Penal Code.
IArt. 116L Civil obHigatione arising from criminal offenses shall be governed

by the penal lawi, subject to the provisions of article 2177. and of the pertinent
provisions of chapter'2, Preliminary Title, on Human Relations, and of Title
XVMI of this book, regulating damage..

3 Art. 29. Civil Code of the Philippiness
4 Rule 107, Sec. 1, par. (d). This rule Is said to have been taken from article

116 of the Spanish Law of Criminal Procedure and is a r-statement of the rule
in Oro v. Pajarislo, 23 PhIL 484 (1912).

A July 1, 1940.
gFrandsc v. Onrubla, 46 PhIL 327 (1924); Wise & Co. v. Larion, 45 Phil.

314 (1923); Almolda v. Abaroa, 8 PhiL 178 (1907), aPd 218 U.S. 476, 54 L. EdL
1116, 31 Sup. Ct. Rep. 34, 40 PhiL 1056 (1920); Iribar v. Millat, 3 Phil. 362 (1905).

T PA:Dn-LA Rzv PMxAL Coo AxN. (1951) 431.
$ Art. 315, R"v. Penal Code.
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exist, and that the liability of the defendant, if at all, was not criminal,
but civil as she had received the jewelry. The plaintiffs thereafter insti-
tuted this instant civil action for the recovery of the property or its
price. The lower court dismissed the action on the basis of the doc-
trine laid down in the case of Wise & Co. v. Lation ' to the effect that
an acquittal in a criminal prosecution is an insuperable obstacle to civil
proceedings. Plaintiffs appealed from the order of dismissaL

The question before the Supreme Court was this: Was the dis-
missal proper?

The Court held that it was not. The rule enunciated in the Larion
case is qualified, that is, an acquittal in a criminal prosecution is a bar
to a subsequent civil proceeding when "the facts on which the civil
liability is based are of such a nature as inevitably to constitute a
crime." This was not so in the present case, because the facts alleged
in the complaint and on which civil liability was based were not of
such a nature as to constitute a crime. And under the present rule,
the extinction of the penal action does not carry with it the extinc-.
tion of the civil, unless the extinction proceeds from a declaration
in a final judgment that the fact from which the civil might arise did
not exist.' And there wAs no such declaration in the judgment of ac-
quittal in the estafa case. On the contrary, the lower court noted that
her responsibility was not criminal, but civil.

In the case of Republic of the Philippines v. Aasad,1 0 the question
involved was: May the issues previously determined in criminal pro-
ceedings where defendant therein was acquitted be relitigated in a civil
action instituted by the state against the same defendant? The record
showed that before the defendant applied for and obtained a certificate
of naturalization as a Filipino citizen t t he had been charged with, and
after bearing, acquitted of the offenses of physical injuries, threat, falsi-
fication, unjust vexation, and profiteering. Five months after he had
received his certificate of naturalization, the Solicitor General moved for
the cancellation of said certificate, alleging inter alia that the same had
been secured illegally and fraudulently. In support thereof, the Solicitor
General cited the various criminal proceedings wherein the defendant
had been accused of several felonies.1 2 The trial court dismissed the
Solicitor's action. On appeal, the Supreme Court held that the lower

9S. note 4 sra.
10 G.R No. L-4566. Jarnary 24. 1955.
11 Com. Act No. 473, Jus. 17. 1939, a amended.
1 2 Ono of the pro-requisite qualifications that an applicant for naturalization as

a Filipino citizen must posooss Is that he must be of good moral character and that
he believv In the principles underlying the Philippine Com=ltutlon, and m hav
conductd himslf in a proper and irreproachable manner during the entire period of
his residence in the Phlippines in his relation with the constituted government as
well as the community In which be is living. (Cow. Act No. 473, Sec. 2). And
a certificate of naturalization previously issued may be cancelled if it Is shown
that said certificate was obtained fraudulently or illegally. (Ibid, Sec. 18).
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court erred in dismissing the case, aria remanded it therefore for further
procoeedings. The Court said:

.... The great weight of authority supports the rule that a judgmet
of acquittal is not effective under the doctrine of res judicata in
later civil proceedings, and does not constitute a bar to a subsequent
civil action involving the same subJoct mattor. This has eve been
held true in regard to a civil action brought against the defendant by
the state... .1"

Remedial Law.-Prejudicial questions; precedence of criminal over
civil c&&L

OCAZMPO AIM DE LA CRUZ V. Hon. TACqCNCO AND COCHINOYAN

G. R., No. L-5967, January 31, 1955

A prejudicial question is understood in law to be that which must
precede the criminal action, that which requires a decision before a final
judgment is rendered in the principal action with which said question
is closely connected. Not all previous questions are prejudicial, although
all prejudicial questions are necessarily previous.1 And on a petition
for suspension of criminal proceedings until a civil action is definitely
decided, it must be shown that a judgment in the principal action is

prejudicial to the criminal proceedings. Furthermore, if one action must
be suspended, it would be the civil and in no way the criminal case.2

But where the civil and criminal cases have no relation to each
other, the civil case involves no prejudicial question with respect to the
latter. This was the holding in the instant case.

The petitioners were charged before the respondent's court with
violation of the Copyright Laws on complaint of respondent Cochingyar.
A month later, the petitioners brought an action to cancel the copy-
rights of Cochingyan on the ground that they were cbtained through
fraud, deceit and misrepresentation. At the hearing of the criminal case
against petitioners, the latter moved for postponement on the assumption
that the action for cancellation was a prejudicial question which had to
be decided first before the court may proceed with the criminal pro-
ceeding. With their motion denied, they petitioned the Supreme Court

1aT he Supreme Court cited 30 AM. Jui. 1003 and the case. of Farley v. Pat-
terson, 152 N.Y.S. 59, 166 App. Div. 358 and Sourino v. United States, 86 Fed.
Rep. (2d) 309-311. %

1Berbeai v. Coceln, 40 PhiL 837, 839 (1920). The general rule is that
when there is a civil case and a criminal case over the same felony the latte should
be had before the firsvt because the procedure in a criminal case is more in accord
with the determination of the offense and not the civil ease. The rule, however.
has an exception--that which refers to a prejudicial civil question. This excep-
tion was appreciated in, a. g , United State. v. Caballero. 25 Phil. 356 (1913); De
Leon v. Mabanag. 70. Phil. 202 (1940); and Alarla v. Mandosa and Movilla, 46
0.0. i1, 5334 (1949).

2ALmoida v. Aberoa, 8 PhiL 178 (1907), alrd in 218 U.S. 476, 54 . Ed. 1116,
31 Sup. Ct. Rep. 34, 40 PhiL 1056 (1925).

t Act No. 3134.
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to prohibit the respondent court from proceeding with the trial of the
criminal case until after the civil action would have been decided.

Did the civil case involve any prejudicial question wth respect to
the criminal action? The Court held that it did not, and that the civil
case was independent from the criminal prosecution for infringement of
copyrights because until Cochingyan's copyrights were ordered cancelled,
they were to be presumed duly granted and issued. Justice Padilla
reiterated the general rule that a criminal case should first be decided,
adding that if the trial of any case is to be suspended on the ground
that there is a prejudicial question, it is the hearing of the civil and
not the criminal case which should be suspended.4

Remedial Law--Admisaion by adverse party; notion for smmary
judgment upon failure to answer request for admission.

MoToN SUIMCE Co. v. Ym.XwW TAXICAB CO.
G. R. No. L-7063, March 29, 1955

Under the Rules of Court, a party may request the adverse party
to admit the genuineness of any relevant document or of the truth of
any relevant matters of fact set forth therein?1 The purpose of requests
for admission is to expedite trial and relieve the parties of the coat
of proving facts which will not anyway be disputed at the trial and
the truth of which can be ascertained by reasonable inquiry4

In the instant case the defendants, whose admission as to certain
facts had been sought by plaintiff, failed to heed the latter's request
on the assumption that their answer to the plaintiff's complaint had
already specifically denied the very facts recited in the request. The
Supreme Court ruled that they were nonetheless bound to answer the
request for admission. Since, however, the defendants did not do so,
the matters of which admission had been requested were deemed ad-
mitted under Section 2, Rule 23 of the Rules of Court s

4Besides, the suspension of a proceedIng, pending the outcome of other pro.
coedings, rests upon sound judicial discretion. Soo, o. g, Viuda do Hernaaz v. Jison.
72 Phil. 20 (1941); Santa Ana v. Zulueta, 69 PhIL 664 (1940); and Alvarez v.
Commonwealth. 65 PhIL 302 (1938).

1 Rule 20, Sec. 1. "Requeof for adm/ion.-At any ti after the plead'n
are closed, a party may serve upon any other party a written request for the
admirassion by the latter of the genuiress of any relevant documents described
in an exhibited with the request or the truth of any relevant mattet of fact Wit
forth therein. Copies of the document. shall be doliveed with the request unle
copies have already bee furnished."

I I FvANcrsco, ANw. Rrn.Zs or Couur IN THRm PM1 (1940) 571. To pat ft
in another way, a request for admission is aimed at shortening the trial by olmiast-
ing from the proof any uncontroverted point or points which can safely be admitted.

a Rule 23, Sec. 2. "faplied admailon.-Each of the matters of which m
adnmisl-in Is requested shall be deemed admitted unless, within a period designated
In the request. not less than ten days after sarvi thor or within Sch fwth
time " the court may allow on motion and notice, the party to whom the req
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Another issue raised by the appellants was that the plaintiff's mo-
tion for summary judgment was defective as being unsupported by affi-
davits. 4 This, the Court held, was an empty claim because "aside from
the fact that the motion was under oath, supporting affidavits were super-
fluous, for it was already a matter of record that by defendant's failure
to make admissions, the defendants had admitted all the material facts
necessary against them."s

Remedial Law.-Mandamus; availability thereof.

GuMEUo ET Al. V. CARBONWLL ET AL.
G. 1 No. L-7180, March 15, 1955

Guerrero and Ofiana were assistant provincial fiscals of the prov-
ince of La Union, and under Republic Act No. 732,1 were among those
public officers entitled to salary increases The respondents, however,
refused to appropriate the sum needed to increase their respective sala-
ries. Protest was made before the Department of Finance, but unsuc-
cessfully. Thereupon, petitioners instituted mandamus proceedings I
against respondents. The issue then was whether mandamus was the

Is dlrected srves upon the party requesting the admission a sworn statement either
dernying specifically the matters of which an admission Is rquerted or setting forth
In detail the reasons why he cannot truthfully either admit or deny those matters."

Wher, on the other hand, the party answers the request by denying specifically
the matters of which admission Is requested, and it is later established that such
denial in false, the party making such false denial i penalized under Section 4.
Rule 24. This Is necessary because the absezen of a penalty might induce litigants
to apparently comply with the rule on admission but at the same time defeat
its purpose by unnecessarily or capriciously prolonging the litigation.

4 Rule 36, Sec. 1. "Smnnary Judgmeat Yor cLaimant-A party seeking to re-
cover ppon, a claim, counterclaim, or to obtain a declaratory relief may, at any
time after the pleading in answer thereto has been served, rmove with affidavits
for a summary judgment in his favor upon all or any part thereof."

1l Dipositions or admnixsions of parties are still better than, and may be used
instead of, affidavits. I MovAls, ComwzN OH TH RuLs or Couwr (1952) 727.

1Enacted June 18, 1952.
2 Rule 67, Sec. 3 provdee: "Petition for rmanda-nu-When any tribunal.

corporation, board, or par*o unlawfully neglects the performance of an act which
the law specifically enjoins as a duty resulting from an office, trust, or station, or
unlawfuly excludes another from the use and enjo7mt of a right or office to
which such other Is ermitled, and there in no other plain. speedy, an adequate re-
medy In the ordinary course of law, the person aggrieved thereby may file a
verified petition in the proper court alleging the facts with certainty and praying
that Judgment be rendered commanding the defendant, immediately or at some
other specified time, to do the act required to be done to protect the rights of
the petitioner, and to pay the damages sustained by the petitioner by reason of
the wrongful acts of the defendant with costs."

The pfflce of mandamus Is to enforce specific legal rights which are certain
and clear, and not doubtful. Wolfson v. Manila Stock Exchange, 72 Phil. 492
(1941); Santiago v. Atienza and Do Ia Fuente 66 Phil. 436 (1938). Although
mandamus may be invoked to compel exercise of discretion, it cannot compel its
exer se In any particular way. Arnanta v. Hilado, 67 PhIL 338 (1939).
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proper recourse notwithstanding the presence of an administrative re-
medy by appeal to the Secretary of Finance, and then to the President.'

The Supreme Court held that mandamus was proper. Under the

particular facts of this case, no useful purpose could be served by dis-
missing the petition after it had been shown that the administrative re-
medy was futile, "conmidering the doubts as to their (petitioners) offi-
cial personality to appeal to the President from the Departmaent's de-
termination and considering the several instances in which special civil

actions were entertained notwithstanding the existence of another re-
nedy by appeaL" From the language of the Court, it can be seen

that the availability of appeal is no obstacle to the issuance of a writ

of mandamus where said appeal does not provide any "plain, speedy,
and adequate remedy in the ordinary course of the law.

Remedial Law.-Partiea in interee to civil action,- reary par-
ties; alternative defendants

PAJOTA V. JAWN1 XT AL.

0. R. No. L-6024, February 8, 1955

Plaintiff in this case entered into a contract of sale with Arabejo

& Co., as broker and agent, involving a parcel of land owned by the

Roman Catholic Archibahop of Manila whose administrator and attorney-
in-fact was the Philippine Realty Corporation. More than a year later.

defendants Jante and Jimenez, in collusion with the co-defendants, ob-

tained through fraudulent means a transfer certificate of title issued in

their favor covering the same parcel of land. In the action brought by
the plaintiff to annul the second sale, the Archibehop sought to dismiss

the complaint as to him on the ground that he did not agree to sell the

lot in question to plaintiff and that Arabejo & Co. had no authority to
convey the lot to the plaintiff. The Arabejo & Co., as agent, and the
PhiL Realty Corp, as administrator and attorney-in-fact, also moved

*For whe appeal or somw other speedy and adequate r*Wedy is otn

avallable In the ordinary course of the law. mandamus wl not 1I-. See, 0. a,-
Sherman v. HortlIeno. 57 Phil. 13 (1932); Manalo v. Parede , 47 Phil. 938 (1925);
Malagum v. Pablo, 46 Phil. 19 (1924); Herremra v. McMckinz 14 Phil. 641 (1910);
and Fsjardo v. Llorente, 6 PhiL 426 (1906).

4 In the caoe of Yu Cong Eng v. Trinidad, 47 PhiL 385 (1925), the vaUdity
of Act No. 2972 (otherwise known as the The Chinese Bookkeeping Law) wat
determ;ed through proceedings for prohibition and injunction. Writ of certiorari
was sought to quash an order of attachment issued without statutory authority In

Loung Eln v. O'Brion..38 PhiL 182 (1918). LIkewise, certiorari was hold the
proper remedy in Roche v. Croeafleld, 6 PhiL 35S (1906) notwithstanding that the
order appointing the receiver could be reviewed in an appeal from the final judg-
ment in the action. The order in Yanaco v. Rhode, 1 PhiL 404 (1902) granting
alimony was restrained by a writ of prohibition. See also the case of Alo v.
Yatco, 45 O.0. Supp. to No. 9. 35 (1948).
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for dismissal on the theory that they were not real parties in interest.1

The court below dismissed the plaintiff's complaint.
The Supreme Court on appeal held that the dismissal was an er-

roneous application of the law, and remanded the case for further pro-
ceedin

Actions are prosecuted in the name of the real party in interest.
A real party in interest is one who has an actual and substantial interest
in the subject matter, as distinguished from one who has only a nominal
interest, having reference not merely to the name in which the action
was brought, but also to the facts as they appear on record.2 Where
the person made a defendant is not the proper party, necessarily the
alleged cause of action cannot accrue against him and a motion to dis-
miss the complaint is in order.'

There was no doubt that defendants Jante and Jimenez, as subse-
quent vendees, were proper parties. More than that, they were indis-
pensable parties.4 On the other hand, what was the status of the three
defendants who moved for dismissal? The Court held that they were
all necessary parties* to plaintiff's action, because without thom, the
court could not adjudicate the whole controversy and grant complete
relief to whoever was found entitled thereto. The propriety of plain-
tiffs making them alternative defendants was fully supported by the
Rules of Court.$

It was shown that Arabejo & Co. was duly authorized and em-
powered to seU the lot in question. Under the rule laid down in the
case of Beaumont v. Pri&to 7 and likewise provided in the Civil Code,'

1 Under Rule 3, Soc. 3 of the Rules of Clourt, evry action must be prosecuted
in the name of the real party in interest.

2I FwAMtco, ANN. RuriJn oi Cour" I THE Pun. (1940) 46 of seq.; 47 C.J. 35.
'see Rule 8, see. 1.
4 Rule 3, Sec. 7 defines parties in intereet as those "without whom no final

determination can be had of an action" which have to be "Joined either as plain-
ti fs or dfe ndantsg'

A Rule 3, S c. 8 provide: "Joinder f rcesay pr --ies.-Wben persons who
are not indiseneable but who ought to be parties If complete relief is to be
a cordd as between those already parties, have not been made parties and are
subject to the jurisdiction of the court as to both service of process and venue, the
court shall order them summoned to appear in the action. But the court may,
in Its dacretion, proceed in the action without making such persons parties, and
the judgment rendered therein shall be without prejudice to the rights of such
peron&

4 Rule 3, Sec. 13 provides: "Afternatri delndanta.-Where the plaintiff is
uncertain againsL which of seweral persons he is entitled to relief, he may join any
nr all of them as defendants in the alternative, although a right to relief against
one may be inconsistent with a right to relief against the other."

741 PhIL 670 (1916).
8 Art. 1883 of the Civil Code pro-vide: "If an agent acts in his own name,

the principal has no right to action against the persons with whom the agent has
contracted; neither have such persons against the principal.

"In such case the agent Is the one directly bound in favor of the person with
whom he has contracted, as if the transaction wore his own, except when the
contract involves things belonging to the principal.
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not only was the Archbishop of Manila a proper party to t)b case but
also Arabejo & Co. who was the authorized agent of the former. The
Philippine Realty Corporation was also considered a proper party as
is was the one who, in its capacity as administrator and attorney-in-fact
of the owner of the land, had given authority to enter into the first
contract of sale.'

Remedial Law,-Unawful detainer; requisite jurisdictional allega-

DE SANTos v. VivAs xT AL.
G. R. No. L-5910, February 8, 1955

This was a case which ought to have been filed and tried in the
first place before the Court of Industrial Relations but which never-

theless reached the Supreme Court through the regular course of appeal.
The plaintiff filed a complaint with a Justice of the Peace Court of the
province of Davao for unlawful detainer I for the violation of the tenancy
contract between the plaintiff and the defendants.

Under the Rules of Court,' no landlord shall bring such action
against a tenant for failure to pay rent due or to comply with the con-
ditions of his lease, unless the tenant shall have failed to pay such
rent or comply with such conditions for a period of fifteen days after
demand therefor, made upon him personally, or by serving written notice
of such demand upon the person found on the premis, or by posting
such notice on the premises if no persons be found thereon. Such pre-
vious demand should be alleged in the complaint, and inasmuch as this
was not done by the plaintiff, the defendants moved for dismissal The
Justice of the Peace Court, however, denied their motion and there-
after rendered judgment against them. The defendants appealed to the
Court of First Instance where they again claimed that the complaint
was fatally defective for lack of allegation of previous demand. Where-

upon, the complaint was dismissed, and plaintiff appealed to the Sup-
reme Court.

The Court held that the dismissal was proper, and that such pre-
vious demand in unlawful detainer ca is jurisdictionaL If none is
made, the justice of the Peace Court or Municipal Court acquires no
jurisdiction and the case falls within the jurisdictio of the Court of

9Note, howevr, that an apodorado or attornay-tn-fact i not the proper pxty
in an action maintainable againrt the principal, such that an action brought apntizm
him (attornery-In-fact) alone is subject to dlur-IkL See, a. 9, Salmon and Paclfc
Counercial Co. v. Tan Cueco, 36 PhiL 556 (1917); Lc.hauco v. Alajandrino and
Woinmann, 21 Phil. 58 (1911); and Axroyo v. Oraneda and Oentero, 18 PhiL 484
(1911).

1 Rule 72.
2 Rule 72, Sec. 2.

486



RECENT DEMISIONS 48.

First Instance-' The ruling in the case of Co Tiamco v. Diaz4 cited by
appellant that "the demand when required to be made by the Rules
must be proved but need not be alleged in the complaint" was out of
point here as it was also held in that case that such a demand, refer-
ring particularly to Section 2, Rule 72 of the Rules of Court, "is a pre-
requisite to an action for unlawful detainer where the action is 'for
failure to pay rent due or to comply with the conditions of his lease' and
not where the action is to terminate the lease because of the expiration
of its term." The Court held that this ruling was on all fours wih the
instant case, as the ground for the alleged illegal detainer was the viola-
tion of the tenancy, and not the expiration of the term of the lease which
was involved in the Co Tiamco case.

Remedial Law,-Jurisdiction of civil courts over ecclesiastical nat-
ters; finality of findings of fact by Court of Appeals.

PoNAcxxa v. CoUm OF APPEALS
G. R. No. 1.-5917, January 28, 1955

In an appeal by certiorari from the Court of Appeals to the Sup-
reme Court, only questions of law may be raised in the petition.1 This
is so because the Court of Appeals is primarily a fact finding body, and
its judgment is conclusive as to the facts, and cannot be reviewed by
the Supreme Court.s

In the case under review, the following facts were considered con-
clusive: Petitioner, who succeeded the deceased Mons. Aglipay as sup-
reme bishop of the Iglouia Filipina Iindependiente, ordered the ouster of
two bishops in a manner not in accordance with the constitution of their
church. One of the ousted bishops, as president of th ir so-called sup-
reme council, called a meeting of the Asanblea General which body,
after considering the charges- made against Fonacier, decreed the lat-
ter's forced resignation as supreme bishop and elected Bacaya to replace
him. Petitioner refused to recognize the newly elected supreme bishop.

811 Mon, Cowcrru om Tm Ruuzs or Couwr (1952) 310-311.
' 75 Phil. 672 (1946).
2 RuO 46, SOM. Xand 2.
2S.. 29 of Rep. Act No. 296 (judiciary Act of 1948, Jun. 17. 1948) pro-

vides that the Court "bf Appeals shal have "erxchsve jurisdiction over all cases,
actions, and proceedIngs. not enumerated in section seventeen of this Act, properly
brought to It from Courts of First Instance. The dedson of the' Court of Appeals
in such cases -hal1 be final: Providod, howeer, That the Supreme Court in its
discretion may in any case involving a quson of law...., require by certiorari
that the said coe be certified to it for review and determlnation, as if the case
has been brought before It on app*eLa

See, . g., Camus v. Court of Appeals, O-!L No. L-4560, Sept. 30, 1952; Mont-
fort v. Aguinaldo, O.R. No. 1-4104. May 2. 1952; Velasco v. Court of Appeals,
O.R. No. L-3825, Jan. 23. 1952; and De Vera v. Fernandez, G.R. No. IL-2260,
May 14. 1951.

Also I MoRAm, Cowxmvi cr Ttm RuLzs or CouRT (1952) 952.
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Thereupon, the instant case was brought against pethtioner to require
him to render an accounting of his administration of all the temporal
properties of the church in his possion. The Court of First Instance
rendered judgment against petitioner. Meamwhile, De lo Reyes, Jr.
was subsequently elected to replace Bacaya. From the decision of the
Court of Appeals affirming the judgment of the Court of First Instance
the petitioner sought review before the Supreme Court.

Among the questions raised in the petition for certiorari was whe-
ther civil courts have jurisdiction over controver-si which are ecciesias.
tical in nature. The Court decided in the affumative, and agreed with
the Court of Appeals in entertaining the view that since the ouster of
the two bishops was claimed to have been made by an unauthorued
person (the petitioner) or in a manner violative of the constitution of
the church, the civil courts have jurisdiction to review said ouster.'
While it is the established doctrine in our jurisdiction that, cod- ering
the complete separation of the church and state, the civil courts must
not unduly intrude in matters of ecclesiastical nature 4 and that the deci-
sions of proper church tribunals are conclusive upon the civil courts,6
yet courts have jurisdiction to entertain actions to require church offi-
cers to account with respect to church funds in their custody, and even
to remove them from office when they are found by the proper church
authorities lacking in the qualifications necessary for the performance
of their duties and responuibilities. With more reason then that the
jurisdiction of a civil court was properly invoked in the instant case,
since the ouster decree by petitioner "plainly violates the law it pro-
fesses to administer or is in conflict with the laws of the lanc."

Sotero B. Balnumoeda

Criminal Law-Zbel; Use of Headlines; Priileged Commzmk.-
tions.

QuIsUMEo v. Lopz zr A-.
G. R. No. L-6465, January 31, 1955

A fair and true report of official proceedings is a privileged communi-
cation and as such, it negatives malice in law which is presumed in libel.'
However, it must be made in good faith, without comments or remarks, for
if the comments or remarks are libelous and are made with malice, the
author as well as the editor of the newspaper making the report are
not exempted from criminal liability.'

SThe Supremeu Court cited 45 AM. Jtm 751-754.
4Gozalz v. Roman Catholic Archsbiop of Manila 51 Phil 420 (19).
&United States v. Cafiete. 38 Phil 253 (1918).
GVerzoga v" Fernandes, 55 PhiL 307 (1930).
'Se Art. 354 (2) of the Rev. Penal Cod. Also United State v. BEsto , 37

PhUl. 731 (1918).
2 Soo Art. 362. Rev. Pdnal Co. The privilee granted by law Is not

abeolute but quallfled, so that although the acunt contitutee a fad true rport,
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In the present case, an action for damages was brought against the
publisher, editor and manager of the Manfia Chronicle as a result of the
publication of a news item entitled "NBI Men Raid Ofikce of 3 City
Usurer&" As held by the trial court and as admitted by the petitioners,
the news item was a fair, true and impartial report of an official in-
vestigation made by the Anti-Usury Division of the NIBI and was, there-
fore, privileged.'

The petitioners, while admitting that the article was privileged,
maintained that the headline did not form part of the basic press release
and that it was merely added by the respondents, that it was libelous
per so because it branded the petitioners as 'usurer" although the latter
had not been charged with usury and that, therefore, the respondents
were not exempted from liability.4 The petitioner cited authorities to
the effect that the headline, in which the "sting" is frequently found,
when unsupported by the article, is itself libelous while the body may
be privileged." On the other hand, the respondents contended that the
published matter must be construed as a whole, on the strength of the
cass of Jimwner v. Reyes,' United States v. O'Cornnel 7 and United
Stater v. Sotto.s  From the decision of the lower court absolving the
respondents,' the petitioner appealed to the Supreme Court.

In dismissing the appeal, the Supreme Court held that the now
item was a fair and true report of an official proceeding and was there-
fore privileged. With respect to the headline, the Court agreed with
the court a quo that it must be construed together with the text of the
news item. No malice could be found. Thus it would seem that the

the publisher is liable in case he is prompted by express malice. United States
v. Bustos, 13 Phil. 690 (1909).

3 The maid news Item was, in the words of the Court of Appeals, "a substantial,
if not faithful reproduction" of a V. release which was in tvrn, "an acurate re-
port of the official proceedings taken by the Antl-Ususy Dvi oc."

4Under Art. 362, "libelous remarks or comments connected with the matter pr1-
vileged under the provisions of Art. 354, if made with malice, shall not exempt the
author thereof nor the editor or mranaing editor of a newspaper from criminal
liability."

&Be* note to McAllister v. Detroit Free Pres Co., 15 Am- St. Rep. 347
(1889); Dorr v. United States, 195 U.S. 138 (1904); Brown v. Globe Printing Co.,
127 Am. St. Rep. 627 (1908); and Express Pub. Co, v. Lancaster. 270 S.W. 229
(1925). It is important to note that the came of Do v. United States relied
upon by the petitioner was of Philippipe origin. In the case of United States v.
Dorr, 2 Phil. 269 (1903), the Philippine Supreme Court hld that headline, to
newspaper reports of 'judicial proceedings are remarks or comments within the
meaning of Sec. 8 of Act No. 277 of the Phil. Commisslon and are, therefoea,
punishable If libelous. Said Sec- 8 corresponds to Art. 362 of The Revised P.na
Codo.

6 27 Phil. 52 (1914).
137 Phil. 767 (1918).
838 Phil. 666 (1918).
9Sa d'the Court of Appeals, in affirming the decision of the trial court:

"The article must be construed as an entirety including the headline*, a
they may enlarge, explain or restrict or be enlarged, explained, itrengtheoed or
restricted by the ontext . ... Whether or not it is libelous depends upon the
scope, spirit and motive of the publication taken In its entirety . . ."
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Court ignored the contention of the petitioner that the headline may be
libelous while the text of the article may be privileged and by so doing
apparently refused to classify headlines as a "remark" or a "comment
under Art. 362 of the Revised Penal Code.

It is well worth restating at this point 1 ' that in the case of Urited
States v. Dorr,1 the majority held that headlines to newspaper reports
of official proceedings are 'remarks or comments' and are punishable,
if libelous. Said the Court:

"... The intention of the staute, s shown in sectlons 7 and 2
i that the prviledged matte. should be a fair and true report, and
,it #tand alone as sic. II head~nes or capdton ame ud, the mat-
ter contalnd In them -us not be remarks or m of a llbeiom
netwwv. (Zamphada added.)

"The declions of oma onto of the United tate be e hed
that an Index: of wrds contained ina the pdlege, when fairty and
truly med., wll partake of the tre of the article Indexed; bt...
oew Le erd no periat tWa. 1

It would seem then that in the case under review, the Supreme
Court has departed from its p1oMnoQlCement with respect to headlines
in the Dorr case. It may be noted, however, that while the Supreme
Court apparently agreed with the Court of Appeals that the published
matter should be constred as a whole, including the headline and text,
to deter-ine if libel exists, yet it made its own observation with respect
to headlines in such a way that the ruling in the Dorr case may not
be considered overrule<L That much may be gleaned when the Court
declared that -

-. . . the badlne complae of may fahry be sid to o-
tain a correct desciption of the new stoy. Nothing in the head-
line or In the context of the story sggested the Idea that the petitioner
we. already charged with or convicted of usury'.

Thus it can be said that the Supreme Court applied Art. 362 to
the headline in question so an to categorize headlines into "remarks or
comments* but sinc there was no finding of malice and the headline
was not per ae libelous," the repondent could not be held liable.

los es 5.
212 PhiL 269 (1903).
I t Vich corresponds in substan to Arts. 34 (2) end 362 of the pre

Penal Code.
Is At p. 287.
I4 The Court, In meeting the contention of the petitioner that the headline Is

oftentimes the only part of the artkie read, stated thatby y readig tei
headline in question nobody would e.en t that the petitioner was referred
to; and libel ca.rot be committed exct against somebody and that somebody
must be properly Identified.' (People v. Andrada, 37 0.0. 1783)."
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Criminal Law.-Treachery.

PEoPL v. ANAmAS

G. R. No. L-5591, March 28, 1955

It is an established principle in criminal law that treachery' as
a qualifying circumstance is never presumed and must, therefore, be
proved beyond reasonable doubt.' Thus in prosecutions for murder,
the defendant can only be convicted of homicide if treachery (which
is relied upon to qualify the killing to murder) is not proved.

In the instant case, the Supreme Court had another opportunity
to reaffirm these principles. The facts show that in a previous quarrel,
the deceased bested the accused. They were taken to the office of the
chief of police of the municipality by one Amiano, a policeman who
witnessed the affray. In the disposition of the case the Supreme Court
adopted in toto the version of the prosecution to which the trial court
also gave complete credence. According to this version, the accused
and the deceased, while in the office of the chief of police, stated that
as far as they were concerned the whole affair was closed, and they,
then, shook hands. The Chief of Police then turned his back to write
and it was while he was thus engaged that policeman Amiano saw the
accused take a knife from the right hand pocket of his pants and stab
the deceased, Gabriel, on the left side of the breast. The deceased was
able to grasp the right hand of the accused and it was at this point
that the chief of police turned to see what was going on. There was a
further struggle until the deceased slumped to the floor and the de-
fendant escaped through an open door. The deceased was able to make
an ante mortem statement in which he spoke of an apparently sudden
attack. In that declaration, the deceased used the Visayan phrase-
"waray ako sabot" which the trial court interpreted to mean that the
attack was treacherous. On the basis of these facts the lower court ren-
dered a judgment of conviction for murder.

On appeal, the Supreme Court held that the crime committed was
only homicide. The Court arrived at this conclusion thus:

1 "The" is trechery when the offender commits any of the crime against per.
sons, employing means, methodv6 or forms in the excution thereof which tend
directly and specially to.insure Its excution, without risk to himself arising from
the defense which the offended party mIght make." Art. 14 (16), RAv. Penal Cods.

2United States v. Idl, 3 PhiL 313 (1904); United States v. Pardon, 4
PhiL 141 (1905); Unifbd States v. Asilo, 4 PhiL 175 (1905); United States v. Ortiz,
36 Phil 303 (1917); People v. Buxtos, 45 Phil 9 (1923); People v. Durants 53
Phil. 363 (1929). In order to prov? aloosia, "me"e preumptions" or "arbitrary
deductions from hypothetical or presumablo facts" are not admissible. People v.
Ramlscal, 37 Phil 103 (1917). Also United States v. Amoroeo, 5 PhIL 466 (1906);
United States v. Cueva, 23 PhIl. 553 (1912); People v. Alcala, 46 Phil 739
(i924); People v. Mercado, 51 Phil. 99 (1927); People v. Abril, 51 PhIL 670 (1928).

S There is a wealth of cases on the point, anng the latest of which are:
People v. Julipa, 69 Phil. 751 (1936); People v. Gonzales, 76 PhIL 473 (1945);
People v. Luna, 76 PhiL 101 (1945); People v. Delgado, 43 O.G. 1209 (1946);
People v. Tumaob, 46 O.0. 190 (1949); People, v. Abalo., 47 0.0. 1800 (1950);
and People v. Visagar, (.R. No. L-3384, June 12, 1953.
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.... the evidence does not clearly show the presence of treaeua
In the commission of the crimte. The action in the course of which
the injury was inflicted was so swift and sudden that one connot sey

with precision when the wound was Inflicted, whether immediately

after the defendant had drawn the knife from the right hand pocket

of his pant (a) or while the two were wrestling for the possession
of the knife in the office of the chief of police."

In other words, the Supreme Court refused to qualify the crime
committed with treachery because it believed that there was reasonable
doubt as to the existence of that circumstance. It is submitted that
a different conclusion will not be entirely insupportable. It should be
noted that the Supreme Court gave unqualified credence to the testi-
mony of the policeman Amiano. And according to that testimony, the
deceased was attacked suddenly and swiftly, the defendant landing the
initial thrust on the left breast of the deceased, and the injury resulting.
was pronounced to be the most serious by the doctor who performed the
autopsy. When one considers that there are many cams holding that
a sudden and unexpected attack on an unarmed and unsuspecting victim
under conditions which make it impossible for the party assaulted to flee
or make defense qualifies the resulting killing to murder, the decision in
this case would appear a bit strange. Here the deceased was unarmed
and it is fairly logical to presume that he was unsuspecting since to all
appearance* the matter had been patched up. Moreover, they were
in the office of the chief of police in the municipal building in the pres-
ence of the law. Indeed the Supreme Court appreciated the aggravating
circumstance that the crime was committed "in contempt of or with
insult to the public authorities." Again it would not be remiss to con-
clude that the defendant consciously adopted the mode of attack in
question (swift and sudden") to insure the accomplishment of his crim-
inal purpose without risk to himself arising from the defense that the
deceased might make.

But the decisive factor in the case, that which seemed to have
dictated the outcome, appears to be the fact that during the crucial
stage in the commison of the crime (from the moment the accused
pulled his knife out and stabbed the deceased on the left breast to the
point where the latter was able to grasp the accused's right hand in an
effort to wrest the knife) the policeman Amiano was the sole witness.
Thus as to that part of the attack where the element of treachery can
only be decried, the policeman's testimony was uncorroborated although

4See United States v. Babesa, 2 Phil 202 (1903); United States v. SantiaZo,
3 PhIL 112 (1903); United States v. Punsalan. 3 PhIl. 260 (1904); United States
v. Cabilhig. 7 Phil. 469' (1906); people v. P*ngxon, 44 Phil. 224 (1922); People
v. Noble, 43 O.0. 2310 (1946); People v. Palorno (C.A.). 43 O.0. 4190 (1946);
People v. L.cuanan, 0.lR No. L-2960, Jan. 9, 1951; and People v. Felipe, O.R.L
No. L-4619. Feb. 25, 1952 anos otbes.

&Art. 14 (2) of the Revised Penal Cde.
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it was the version relied upon by the Supreme Court. In short, treachery
as a circumstance that would have qualified the killing to murder was

not sufficiently established because of the inherent weaknesses and fal-
libility of human perceptions, especially in this case where the action
was "swift and sudden." In the words of the Solicitor General (which
the Supreme Court quoted in the decision) "any witness to a similar

event is apt to experience difficulty in convincing himself that what

he saw so fleetingly was not perhaps merely an impression or a con-

clusion of which one could not really be certain"

With respect to the ante mortem declaration which seems to sug-
gest perfidy, the Supreme Court held that the vernacular phrase "wara3,
ako sabot" does not necessarily imply treachery as the trial court be-

lieved. According to the Supreme Court the phrase may be translated
to mean that the deceased was merely "outmaneuvered or outsmarted."

Criminal Law,-Criminal intent; Actus non facit reum nizi mens
sit rea.

PXOPLo V. BSOONniLA
0. R. No. L-4445, February 28, 1955

"To constitute a crime, the act must, except in certain crimes made

such by statute, be accompanied by a criminal intent, or by such neg-
ligence or indifference to duty or to consequence, as in law, is equi-
valent to criminal intent. The maxim is, actus non facit reun nIsi men

rea- a crime is not committed if the mind of the person performing

the act complained of be innocent."I

This fundamental rule in criminal law was reiterated in the present

case. The facts go back to December 18, 1944 when the defendant was

appointed military mayor of La Paz, Abra by Lt. CoL Arnold, who
was the regimental commander of the 15th Inf., PA. Defendant was
given instructions to constitute a "jury of 12 bolomen" to try persons
accused of treason, espionage, and aiding or abetting the enemy. The

name of the deceased, Arsenio Borjal, then puppet mayor of La Paz,

was included in the said list. Conformably to the instructions, the
deceased was apprehended and his trial began on March 23, 1944. He
was given counsel hnd the nineteen-day trial was conducted fairly and

impartially. Deceased was sentenced to death for the crime of treason.

IUnitad States v. Catollco, 18 Phil. 505. 507 (1911). The act itself do.*
net Om a man gullty unleo his intwnttom ere so. Also United Stats v. de
lot Reyeq, I PhiL 375 (1902); United States v. Acebodo, 18 Phil 428 (1911);
United State. v. Elvina, 24 Phil 230 (1913); United State* v. San Juan. 25 Phil.
213 (1913); United State* v. Pascual, 26 Phil. 234 (1913); People v. Angeles, 44
Phil. 539 (1923); and People v. Peans. 47 Phil. 48 (1924) for restatenents of
the rul.
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The records of the trial were ent to Lt. CoL Arnold who, eight days
later, returned said records and gave Beronilla complete authority to
make any disposition of the case. Upon receipt of this reply, the do-
ceased was executed. On the same day, the defendant reported the
matter to "4. CoL Arnold.

After liberation, the defendants were charged with the murder of
Borjal before the Court of First Instance of Abra. From a judgment
of conviction the defendants appealed. The prosecution predicated its
case mainly on the existence of a radiogram from Col. Volkmann, the
over-all commander of the area, to Lt. CoL Arnold specifically calli
attention to the illegality of Borjars conviction, and which radiograi,
according to the fiscal, was known to Beronilla. Upon examination of
the evidence, however, the Supreme Court found no satisfactory proof
that Beronilla did actually receive the message or that Lt. CoL Arnold
did ever transmit it to Beronifla. Moreover, the Supreme Court was
satisfied that the defendants did not act from personal motives or out
of malice evidenced by the fairne and impartiality of the whole

The Supreme Court thesfore held that inasmuch as the appellants

Oacted upon orders of superior ocers that they, an military subordin-
ates, could not question,' and obeyed in good faith, without being awae
of their illegality,' without any fault or .g11 on their pert, we
cannot say that criminal intent has been establihied. The
Court then cited the cases of Urdted State& v. Catolco and People v.
Parm a and certain decisions or sentences of the Supreme Tribunal of
Span as authorities for its bolding.' Because of the lack of criminal

2Tt tructions reed in part I.... Thia Ie a boa handled by yow
cow r e d whatvr dispowitlm ym mbke of the ome is hereby approved..

4Tbo Revised Penal Code paovidee
Art. 11. Jusdfflng CL. ~.---h following do not incur any criminal

liability.
"6 Any pesm who acts In obedi to an order ised by a superio for

.w lawful purpos." Under this lp I t e order so tht it -nm 1y
the action taken udier ft I , be lawftL Azo the later cas holdln sinlarfy
are: People v. Moreno, 43 O.0. 4644 (1946); People v. Monano 44 O.0. 4867
(1947); People v. Dernedes, 46 0.0. 47 (1949); People v. Celasang (CAL. 46
O.0. 5045 (1949); People v. Mrge, 0.R. No. L-2391, March 30, 1950; and
People v. Saladloo, OR. No. L-3634, Way 30, 195L

4QuAm: What is the lega e of "unawareness of the illegality of
the order of a superior"? Is It a mistwks of fact which, In law, negativem criminal
Intent? Or is it a -late of low which dos not constitute a valid defense?

& in this conmection it may be rmmbered that In casen of mltake of fw:4
there must be no negligrnce or careml on the part of the actor. United 8ta
v. Reodlqune 32 Phil. 458 (1915); People v. R5anirer, 48 PhiL 204 (1925); People
v. Do F rnamdo, 49 PhIl. 75 (1926); People v. Osnie, 74 Phil. 257 (1943); and
People v. Mamamhla, O.R. No. L,4911, Fob. 11, 1953.

'1s8 Phil. 505 (1911).
T 47 Phil. 48 (1924).
s Thoeo of July 3, 1886. March 23, 1900, jan. 7, 1901, Feb. 21, 1921 aad

March 25, 1929.
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intent which is an essential requisite of every crime punished by the
Revisd Penal Code, the defendant was acquitted.'

Criminal Law.-Kidnappin with Murder; Accomplices; Conspiracy.
PNOPL E v. FRANCISCO ET Al.

G. R. No. L-6270, February 28, 1955

The present case illustrates the seldom-appreciated tenuity of the
line that divides principal from accomplice. The distinction usually
relied upon is that the participation or cooperation of the accomplice,
although necessary, is not indispensable, as in the case of a principal
by cooperation.' This test, however, loses much vigor when bne realizes
that necessity and indispensability cannot be separately compartment-
alied. Because of this difficulty in determining whether the participa-
tion of a co-accused is that of a principal or of an accomplice, 2 the

Supreme Court has laid down the following rule:

0Infereace of guilty participation may be deduced for the pur-
pose of holdin a person guilty as an accomplice but not as a prio-
dpal I bis so because in cas of doubt courts loan to the milder
qualification of the offense."

9Se Art. 3 of the Rev. Penal Code. In crmlos punished by speca statute.
aiminal Intent is not required and proescuton will He from the more fact that
the act punished was committed. Se. the cases of United States v. Go Chico, 14
Phil 128 (1909); People v. Beyona 61 PhiL 181 (1934); People v. Paras (CA.).
45 O.0. 3936 (1948) and People v. Cono.. (CA.), 45 O.0. 3953 (1948).

1PADILI. Cx,,mA., LAw (1953) 266: "Although the law has undertaken
to differentiate as much as possible an accessory before the fact (accomplice) from
a principel, yet it is a fact that the only difference existing between them lies
In the fact that while the principal exmcutss act* which ar necessary to the
consummation of the crim the accessory takes part In its commission with an
act which is not necesary for Its conm-mation, although such an act may facilitate
the commission of the offense." See also ALzT, Tmz R-zvn=K PzvAL CoDx (1948)
149.

Unity of purpose and of action must exst not only among principals them-
Selv but also between priocipals and accomplices, what distinguishes the latter
from the formsr Is that the latter cooperates in the execution of the offense by
prious and simultaneous act* other than thoes which would characterized pm-
cipels unde Art. 17 of the Rev. Penal Code. People v. Manalac and Viscruom
(C-A.), 46 O.0. 111 (1949).

2 This difficulty only edxsts where there I no express or implied consy acy.
If there is a conspiracy, "every act of one of the conspirators in the furtherance
of the commn design of purpose of such conspiracy is, in contemplation of law,
the act of each one a( them". United States v. Grant & Kennedy, 18 Phil. 122
(1910). Among the latr caes on expm cons pracy are: People v. Dec., 60
PhIL 143 (1934); People v. Cu Unlieng, 61 Phil 236 (1935); People v. Caringan.
61 PhiL 416 (1935); People v. Masin, 64 Phil. 757 (1937); People v. Mendoza,
45 O.0. 2184 (1948); People v. Segrazo, 46 O.0. 312 (1949); People v. Go,
G.R. No. IL-1527. Feb. 27, 1951.

The rule on implied conspiracy has been clearly set forth In the case of
People v. Carbonl, 48 Phil 868 (1926) and reiterated, among others, in People
v. Bordador, 63 PhIL 305 (1936); People v. Diokno, 63 PhIL 601 (1936); People
v. Macul, G.R. No. L.2823, May 19, 1950; and People v. San Luis, G.R. No. L-2365,
May 29, 1950.

SPoople v. Tamayo, 44 Phil 38, 54 (1922).
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In the present case, the accused Francisco, then mayor of Cordon,
Isabela, with four others, brought along with them one Corpuz, whoe
hands were then bound behind his back, to the PC detachment at San-
tiago, Isabela. The Mayor informed the officer of the day that he was
leaving Corpuz under the custody of the Constabulary because Corpuz
was a bad man who wanted to take his life. The officer refused to
take custody because there was no detention cell and because the com-
manding officer was absent. Later that same evening, the accused Fran-
cisco and his companions went to Raniag, a barrio of Santiago, wher
he delivered Corpuz to a group of men who were apparently his co-
horts, indicating that he was leaving Corpuz' fate in their hands. Cor-
puz disappeared and was never seen since On the basis of these facts
the trial court found Francisco and his four companions guilty of kid-
napping with murder, with Francisco as sole principal and his four com-
panions as accomplices. This decision was appealed to the Supreme
Court.

The decision of the trial court was affirmed by the Supreme Court.
As a sort of first premise, the Supreme Court held that a conspiracy
between Francisco and his four companions was not proved by the
evidence. This being so, the liability of the five accused was individual
and separate and not collective,4 each being solely responsible for his
exclusive acts. Then the Supreme Court adopted the finding of the
lower court that Francisco was "the only one who had the criminal
intent to kidnap Corpuz," and therefore, he was the only one who can
be held guilty as principaL However, since the other four accused
"helped Francisco in bringing Corpuz from the municipal building to
the PC detachment in Santiago and ultimately to barrio Raniag," they
must be held liable as accomplices since these acts constitute participa-
tion by 'aimultaneous or previous acts" under Article 18 of the Revised
Penal Code.6

Criminal Law.i-Parricide through rockla3srnaw; Lack of Motive.
PsOPLE v. RECOTE

G. R- No. L-5801, March 28, 1955
Article 365 of the Revised Penal Code provides that 'any person who.

by recklessness, shall commit any act which, had it been intentional

4If two or orev persona participate in the eouzmieslon of the crim, and there
was no conspiracy. epress or implied their llability in individual, seprate c
several and not collective. United States v. Infants and Barrto. 27 PhiL 530
(1914). For later holdings on this point ee People v. Tamayo, supra; People v.
Cara. 48 PhiL 217 (1925); People v. CabeUro. 53 PhiL 585 (1929); People v.
Gorcepe, 53 Phil 960 (1929); People v. Carandang. 54 PhiL 503 (1930); People
v. Ortiz and Zausa. 53 Phil. 993 (1931); People v. Tumayso, 56 Phil. 587 (1932);
People v. Salcedo. 62 Phil 812 (1936); People v. Aplegido, 43 0.0. 114 (1946);
and People v. Ibafie, 44 O.0. 30 (1947).

SIn People v. Tangbaoan and Tadeo. G.R. No. 5113, Aug. 31, 1953, It wee
held that the act of *ccomrpnying another in the commdssion of the crime out of
friendship and companionship may amount to complcity.
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would constitute a grave felony, shall suffer the penalty of arresto mayor
in its maximum period to prisidn correccional in its minimum period..." I

In the present case, the accused committed an act, which had it
been intentional, would have constituted parricide.2 According to the
findings of fact, the accused drank tuba while taking lunch in his house.
Apparently the liquor taken was in such quantity as to have a soporific
effect for no sooner had the accused finished the meal than he fell asleep
on the bench. While he was thus sleeping, his son Jose woke him up
and told him to move to the bedroom since the bench was uncomfort-
able. The accused did as he was told. When he pulled the folded
blanket of his wife, an unlicensed .45 caliber pistol rolled out and fell
to the floor. The accused picked it up, cocked it, and then in in-
toxicated tones asked who owned it. $ His sons, Cipriano and Jose, tried
to take the pistol away warning the accused that the weapon is liable
to fire. Because of the resulting commotion, the wife of the accused
came from the kitchen and it was at this precise moment that the pistol
fired, the bullet hitting her at the throat causing almost instantaneous
death.

Upon these facts the trial court found the defendant guilty of par-
ricide and accordingly sentenced him to reclusion perpetua. The de-
fendant appealed to the Supreme Court. After an examination of the
evidence presented in the case, the Supreme Court decided that the
crime committed was parricide through reckless imprudence punished
under Article 365 of the Revised Penal Code and not parricide penal-
ized under Article 246. The Court based its decision on the finding
that the killin was not intentional considering the circumstances sur-
rounding the discharge of the pistol and the condition of the accused

1The same article also providee: -Reckless Imprudence condaz' in voluntariy.
but without malice, doing or fallin to do an act from which material damage
results by reason of inexcusable lack of precaution on the part of the person
performing or falling to perform such act, taking into consideration his employ-
ment or occupation, degree of intlWIgence., physical condition and other circuma-
tancee regarding persons, ti and place.

S "Any person who shall kill his father, mother, or child, whether lgitimate or
illegitimate, or any of his ascendantv or decend ntas, or his spouse, &hall be guilty
of parricid, and shall be punished by the penalty of rc.uson porsetua to death."
Art. 246, Revised Penal Code.

3 In a separate proeecution for illegal poseession of firearms (People v. Recote,
O.R_ No. L-5802, March 28. 1955), the pistol was found to belong to Recote and
he wa held guilty.

4 It would m that the ruling in so far as It hinges on lack of motive is
at odds with the pronouncement of the Supreme Court In the parricide case of
People v. Rampontt, 62 PhiL 284 (1935) to the effect that "motive is imporr-
tant oniy when doubt exists as to whether defendants committed the crTime as
where the incriminating evidence is only circumstantial, "albd that where the
killing Is admitted the exact motive or reason for the deed in not important."
However,. notwithstanding the apparently sweeping tenor of this dictum, it In
believed that the xcutwus into the realm of motives rmade in the present case
Is opposite. There would seem to be valid objection to inquiring into mo-
tivee for the purpooe of determining whether a crime was committed Intentionally
or not. Perhape the better rule with re pect to proof of motive would be the
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at the time. The Court said that no motive was shown why the de-
fendant should kill his wife 4 This lack of motive, according to the
Court, was proved by the fact that after having been boxed by his
sons for what he had done, the accused immediately went and wept
over the body of hi dead wife, akig her fgi because be did
not intend to hit her.

As the crime committed wm parricide through reckless imp'u-
dence, the penalty imposed by the trial court w reduced to one year
of prisi6ri corcdu ,na which is within the statutory period of arrest
mayar in its maimum period (four mouths and e day) to prid&
correcdonal in its mnimum period (two years and four months).5

Criminal Law.-Enrapaent.

PmjSoV v. Tr UA
0. R. No. L-6793, March 31, 1955

It is a well-eettled rule that entrmeat is not a defeW to a
criminal prosecutiom.- It Is neither an exmpting nor a mitigating cir-
cumstance. Neither is it prohibits ,s it is not c idered cotrary
to public policy.'

In the case of People v. Tan Tjorsj, the defendant was charged
with a violation of Executive Order No 62, Series of 1945, in that he
sold one can of Menue:n Talcum Powder for Pl.00 instead of P086

ome ivem in Poople v. Zamoa 9 Phil. S68 (alo on p-rIcIde) decided In 1934,
wher it ws beld thet proof modw'v. Is important In determinlng whih of two
conficting theories is mom likely to be true. Applying this rule in the pret
case, we can safety m that proof of Eotive is important In determinIng whether a
crime Is Inteutioanal or no. Indeed wher intention or volition is the subJeft
mattr of Inqul.y an exannation of probable motives sm to be called for.

See also United Stats. v. Beltaua, 8 Phil. 592 (1907); United Stats v.
Soe-mat, 36 PhiL 842 (1917); People v. BI-ngas; 48 Phil. 925 (1926); People
v. Ajaym, 52 Phil. 3" (1928); and People v. Francisco, 44 0.0. 4847 (1947).
whem lack of motive jutified Mcquittal on crg. for parricide.

5 See Ar. 365, per. 1, Rev. Penl Code
People v. Le Om 56 Phil. 44 (1931); People v. Galicia (C.A.). 40 O.

4476 (1941); People v. Vlnmol (C.A, 47 0.0. 294 (1949); People v. Do MaI,
49 0.0. 2242 (1953).

2 See Art. 12 and 13, Rev. Penel Code.
S People v. Mlcia, spe at p. 447M. Se* awso 16 CJ. 91, n. 63.

Entracpment however. mnst be disting u hed from iftlgatton. In bg-
tion, the instigator practically induce the will-be accused into the comislo ad
th. offense and himelf become a co-principal, while In I z 1, ways sad
nX r are resorted to for the pinpoe of trapping and capturing the lawbreaker in
the execution of his criminal pla. People v. Galicia. wpra. In Lnstigation, the
will-be accused is iwtlgated, Induced or lured by an offie of the law or other
person. for the purpoes of proscution into the OMMnssion of a crime w i he
had otherwise o Intention of comItting. In entsapment proper, the officer
or other person acted in good faith for the purpose of disveing or detecting
crime and merely furnished the opportunity for the commission thereof by one
who had the requisite crimtnal Intemt. 22 C.J.S. o. 45.
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as fixed by the said Executive Order. The accused interposed the de-
fense of inducement or instigation since the purchase was made by a
government agent. In finding the accused guilty, the Supreme Court
declared that there was no instigation because the agent only discov-
ered the violation when he purchased the article, the accused having
charged and collected the price. For the same reasons, the Supreme
Court ruled that there was no entrapment.

Similar facts obtained in the instant case. Republic Act 509 fixes
the price of Kxim milk at P1,80 per can. A certain Mrs. Villa sent
her houseboy to buy a can of powdered milk at the store of the ac-
cused telling the boy that the price was P1.80. At the store the ac-
cused insisted that the price was 7P2.20 and the boy was forced to re-
turn empty handed. Mrs. Villa was informed of the matter and she
told her son Francisco about it. Francisco Villa was an employee of
the NBI and he immediately reported the matter to the Price Enforce-
ment Unit. When Francisco returned home, he was accompanied by
two PRISCO agents. Francisco then gave the houseboy a five-peso bill
and told him to buy a can of KiM milk at the same store. When
the boy returned with only P2,80 as change, Francisco and the two
agents went to the store of the accused to verify the matter. The
accused did not deny that he charged P2.20 for the article. In the
prosecution for violation of Republic Act 509, the accused was found

guilty by the lower court. He thereupon appealed to the Supreme
Court alleging entrapment as a defense.

The Supreme Court, in affirming the judgment of the lower court,
held that the agents did not employ entrapment as the accused had
already charged the sum and the agents only tried to verify the illegal
act of the accused 5 And as a last word on the matter, the Supreme
Court declared that even if there was entrapment that would not change
the decision in the case because instigation and not entrapment is the
valid defense.6

4 (C.A.), 43 O.0. 1285 (1946).
5 In the United State, the use of decor to preent an opportunity for the

commission of the crime and the act of detectives in feigning complicity or even
in apparently aseistin. Its commission are not valid defenses. 'Eeopocially is this
(rule) true in that clas of cases where the offense is one of a kind habitaully
committed, and the sclicitation merely furnishes evidence of a course of conduct;
it has been hold that in such cases the entrapper may even provoke or induce
the commission of a particular violation of the law, if he knows or has reason-
able grounds to belleve that the accused is a repeated or habitual offender. 22
C.J.S. e c. 45, pp. 101-2 citing the cars of United States v. Baker, 62 F. (2d)
1007 (1903) and Oreatti v. United States, 3 F. (2d) 778 (1925), certiorari denied,
268 U.S. 694 (1925).

4So* Notes 1 and 2.
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Criminal Low.-Murder; Treachy.

PEOPLE V. LAbCBA
0. R. No. ]L,5913, February 25, 1955

PEOP.L V. ACLON
0. R. No. L-5507, February 28, 1955

PopLz v. Loa=cNo
G. M. No. L-5714-15, February 28. 1955

There is treacery when the offender conmzits any of the crimes
against the person, employing mein, methods or forms in the execu-
tion thereof which tend directly and specially to insure its ezecutio=,
without risk to himself arisng from the defense which the offended party
might make.1 And when treachery attends the killing of a man who
does not bear such a relation to the killer to categorize the resulting
crime into parricide,' murder is committed.

The "means, methods or forms" spoken of are many and varied
as may be discovered from the many murder cases involving treachery
decided by the Supreme Court. Among the more common of these
are where the killing was perpetrated while the victim was asleep,' or
where the victim was attacked suddenly and unexpectedly from behind
and without warning5 or from ambush.$ Thus when a new murder case
in which treachery is the qualifying circumstance reaches the Supreme
Court, it will in all probability invove one or the other of these various
species of treachery.

In People v. La ,ban,7 the Supreme Court affirmed he convictim
of the accused for murder under the familiar rute that where the attack
was made from behind upon an victim and without warn-
ing or under such circumstances as would amount to an ambush, there
is treachery.* In this case the deceased was walking along the village
street at about six o'clock in the evening when the accused fired at him

I Art- 14 (16), Rev. Penal Code.
I Art. 246, Rev. Penal Code.
S Soo Art. 248 (2), Rev. Penal Cod.
4 United States v. Oit, 3 PhiL 414 (1904); United States v. ViIorta, 30

Phil. 59 (1915); United State v. Antonio, 31 Phil. 205 (1915); Pwap v han-
dayag. 46 PhiL 838 (1924); People v. Raye., 52 PhIL 538' (1926); People v. Ban-
gug. 52 Phil 87 (1928); People v. Dequizia, 60 PhiL 279 (1934); People v. lQColas,
72 PhiL 104 (1941); People v. Buransing. OR. No. L-2543, March 19, 1951;
People v. Miranda, R.L No. L-3284, Sept. 28. 1951; People v. Antonio, O.L
No. L-3458, ct. 28, 1951; People v. Amarante, O.R No. L"4233, Deameber 21,
1951.

$.United States v. Babeaa 2 PhIL 202 (1903); United Stut. v. IMet
6 Phil. 339 (1906); United States v. De Oum, S Phil. 21 (1907); United States
v. Barnes, 8 Phil 59 (1907); People v. Sombikm, 46 O.0. Stp. p. 11, 83 (1949);
People v. Acopto, 58 PhiL 582 (1933); People v. Amli, 68 Phil. 635 (1939);
People v-. Czmoy, O.RI No. L.-3400, July 24, 1951; People v. ]ecarro, .R. No.
L-3647, July 26. 1951; People v. Cabeda, OR. No. L-4411, F e. 8, 1952.

£United States v. Canarnan, 9 PhIL 121 (1907); United Stste. v. Fa1, 19
Phil. 190 (1911).

I .R. No. L-5913, Feb. 25, 1955.
8Soo notes 4 and 5.

Soo
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wict wmai ad ile his bae,: vi turvwx The shot was fired
from the window of a nearby house, the bullet bating the victim on the
right side of his back. Under such circumstances a finding of treachery
was inevitable.

The absence of an opportunity for defense or retaliation is recog-
nized to be the decisive factor in treachery.' Thus it may be said that
the most 'treacherous' means of killing a person is to perpetrate the
said act while the victim is asleep since in that condition the latter is
comjpletely deprived of any opportunity for making defense. In People
v. Acl.ku 10 the Supreme Court had another opportunity of reiterating
the rule that the killing of a man under such circumstances is murder.
The fa show Lbat the v=tim and his wife and brother-in-law were sleep-
ing when the defendants came, armed with bolos and spears. The wife and
brother-in-law of the victim were able to wake in time to hide them-
seIves, but the deceased was mo± so fortunate. He was stabbed and
killed while sleeping His killers were therefor convicted of murder
and sentenced to r.clunm pape&&L

In the cm -of Peope v. LogrofiU the Supreme Court held that
the ciicametos that thm deceased was running when the assailant
delivered some of the fatal blows, the said deceased later falling to the
ground whereupon the maalant delivered the coup de grace, qualified
the killing with treacbery:

4Cxando Claudic 4dispro to a Pat.rno Afiora, qua artaba cor-
rando, Abors no ectaba on coodislone. do oficar rei-tendm. Cons-
tituy. alovasia •1 dsporar tiro contra uno qua esta cor undo y quo

It was proved in this case fhat in the night in question the deceased
with a companion was returning home when they were accosted by one
of the comjpanions of the defendants who threatened them with a bolo.
In the meantime the defendants were hidden in the dark interior of a
banana plantation nearby. When the victim's companion tried to wrest
the bobo f, the aftecker, the appellants made their sudden appear-
ance, their leader 4bouting "Adelante no dejarie escapa?' (Go ahead,
be sure to get). At this point the victim turned to flee with the de-
lendants in pursult. One of them finally overtook him and when de-
oeased fen to the irowid woumded, he was powwed upon and finally
killed Under these facts the Supreme Court sustained the conviction
for murder made by the trial court.

Rodolto 1. Publico

I Art. 14 (15), Rv. .Pnal Cod.. Soo CUninal Law: Criminal Liability and
Spo.ic Cdimau, 27 PhilL 14., 2. 280,1.

10 Q.R. No. 1.-5507. Feb. 28. 1g5.
1 O.L No. ,5714-15. FAb. .28. 1955.

Sol
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Political LswA--Pr*oXs in e for municipal otce-eccle-iashics;
ridht o defeated candidates

VUL.LA V. PARASO
G. 1. N06 L-8014, March 14, 1955

Section 2175 of the Revised Administrative Code provides that min
no case shall there be elected or appointed to a municipal office, ec-
clesiastics . . ." In the instant case, Villar, the candidate obtaining
the second highest number of votes in the elections of 1951 for the
office of mayor of Rizal, Nueva Ecija, instituted quo warranto proceed-
ings praying that Paraiso, who wsn proclaimed as the mayor duly elected,
be declared ineligible to assume office because he was then a minister
of the United Church of Christ in the Philippines and therefore di.-
qualiied to be a candidate undr section 2175 of the Revised Adminia-
trativ Code

Respondent claimed that he resigned a minister of the United
Church of Christ on August 21, 1951 and that his resignation was ac-
cepted by the cabinet of his church on August 27, 195.

Petitioner, on the other hand, showed that respondent was issued
a license to solemnize narriages by the Bureau of Public Libraries as
minister of the United Church of Christ up to the end of April, 1952
and that said licone has never been canlled

The Supreme Court, after weighing the evidence, held that the
respondent had never ceased as minister and that his alleged resignation
was but a scheme to circumvent the law regarding ecclesiastics. The
Court counselled that if an ecclesiasti were to run for municipal office,
he must do two things: first, he should resign in due form and have
the acceptance of his resignation registered with the Bureau of Public
Libraries,' and second, he should attach to his certificate of candidacy
a copy of his resignation.

The petitioner also asked that he be declared the duly elected mayor.
The Supreme Court upholding a weH settled rules held that when a

I ReuaIne 1or the Enfm onai -r1c the Afarri~ge Lw bood by the Director
of Public lbrae ad appreved by the Secretary of Education on February 26,
1951. Se.c. . . *lkaw, it i. the duty of the said Dirct to cancel the
reistration of a ministe wn req for such cwltation is md."

2In Topecio y. Parades, 23 PhIl. 238, 254-5 (1923) the €ot said: .. the
effect of a decllom that a candidate is not entitled to the office be of
fraud or irreguitie In the eloctionsL quite different from that produced by
declaring a pervn ine gible to bold each an office. In the fom c, the
Courwt after an examlnation of the balot may find that some other pern
than the candidate declared to have r alved a plurality by the board of can-
vasmer actualy received the greeter number of vote. In which coe the court
bmoue its mandamus to the board of canvasmrs actually receved the number of
votes In which caa the cour Le Its -nd- to the bord of canvu to
correct the return. eccndn4ln . . . U it be found that the mbucesful candia
(according to the board of cavssers) obtained a pluraity In an Illegal mar,
and that another candidate wa the real victor, the foemas retire in favor
of th* latter. In the other ce, there i nt strictly speaking, a co t, a the
wreath of victory cannot be transerred from an in naiible candidate to any other
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person elected is ineligible, the court cannot declare that the candidate
occupying the second place has been elected, even if he were eligible,
since the laws only authorizes a declaration of election in favor of the
person who has obtained a plurality of votes.

Political Law -Police Power- prohibition to sell meat outside
nurketA

Co KIA v. CrrY oF MANN.A
0. R. No. L-6762, February 28, 1955

Ordinance No. 3563 of the city of Manila prohibits the sale of fresh
meat outside of the city markets. The plaintiffs, meat dealers selling
outside public markets, assailed the validity of the ordinance, on the
theory that a legitimate business like that of selling fresh meat may be
regulated but not entirely prohibited, since the power to regulate does
not include the power to prohibit, and also, that the enforcement of
the ordinance would deprive them of their lawful occupation and means
of livelihood because they cannot rent stalls in the public markets.

The lower court held the ordinance null and void, but the Supreme
Court reversed the decision. Said the Court:

"The City of M ... Is specifically empowered (by its Charter,
section 18, par. (1), Republic Act No. 409) to regulate the sale of
mat... And in addition, it has the authority in the exercise of its
police power under the 'general welfare clause' to enact all ordinances
It may deem nocesury and proper for the sanitation and safety,
the furtherance of the prosperity and the promotion of the morality.
peace, good order, comfort, convenience and general welfare of the
city and its inhabitants.

... . But it is obvious that the ordinance dos not prohibit the
buanees of vending fresh meet. What it does prohibit Is the sale
of that commodity outsldo the public markets. In othvr words, the
ordinance xnrely localizes the sale of fresh meat, confining the
sale to the city public markets with a view to facilitating police
inspection and suspension in the interest of the public health."I

candidate when the sole question is the eligibility of the one receiving a plurality
of the legally cast ballots. In the one case, the question is as to who received a
plurality of the legally cast ballots; in the other, the question is corfined to the
personal character and circumstances of a single individuaL"

In Nuval v. Ouray, 52 Phil 645 (1928), the court said that " section
408 of the Election Law, providing the remedy in came a person not eligible should
be elected to a provincial or municipal office, does not authorize that it be
declared who has bee legally ele... ... "

In the relatively recent case of Llamaso v. Ferrer, 47 0.0. 2, 727, 728-9 (1949),
the court speaking of the now Election Code said: ". . . Section 173 of Republic
Act No. 180 (Revised Election Code) does not provide that if the contestee is
declared ineligible the contestant will be proclaimed. Indeed, it may be gathered
that the law contemplates no such results, because it permits the filling of the
contest by any registered candidate, irrespective of whether the latter occupied the
next highat place or the lowest in the election returns."3 Sec. 173. Rep. Act No. 180.

1 Commenting on thA sale of fresh meat outside of public markets, the City
Health Officer of Manila in his letter to the City Mayor, said: The clarostine



5D4 2 LAW JO AL

On the seond aunment, the Oourt said:
A..., surely, the mere fat tt em wIn duah In the

co1zdt3 zn be dqmrived of thi :r 1 businae. or a Particar
mode of earning a lvi Sv the md the polk*
powe..- 2

The doctrine is not a new one; as a matter of fact, it merely follows
People v. Monri13 and People v. Sabaro.4

In cases like this, the court has to weigh the intereat of person
licensed to pursue their respective occupations on hand, and the
public need and interests, on the other. As long an the ordinance is
not riminato, V u eesonabl and - - mwk, the couts are prone
to upheld its valiity.s Heza the individu'sis interest I yild ft
that 'necessy which kIws no law.'s

Political Law-T.mporary dwnt of a publ o-fiekr.

Goaom v. Ds VMrA
G6 3. No. L406 February 17, 1955

A public may not be lspended, removed or oFsted io ia Ms
position withat 4ORmS.' But does a vre detail which is a mere tempo-
rary arrangement have the effect of removing or aspeading the public
offic r from his position? Of course, a public o designated tempo-
rarily to act as technical autan has the right to denounce such designa-

sale of meat without bena tIt of veterinaay inspecon poses a est ooc. As
a letitmat exerc of thp police powe, confining the a.i. of mnat wiChin the
city public matss. would facilitate Inspection and tmrfckLog in moat that is
%uf i ha n numption will be xmln md if n totally wpapp

21t i. not nm y. however, that the M clpal Bod of Mantla upended
the - - Ow rdic 6 quiong i to m an the ground
among othe, that ma butchr lost their Jos sinc the cadn a I force.
Ma ra Tici., VoL X. No. 361. August 13. 1955.

s53 PhIL 580 (1929). Thi s upheld the validity of a mtnicipal ordinance
prohbiting the sie of pork outmie of the public 1 1

465 PhiL 684 (1938). In this cas, the CUort snd a u=umd ordinance
which prohibits butchers an any other peon from self nmet in any pace
mpt in the public uakt

6See People v. Chan Th9oco, 25 Phil 89 (1913) and People v. [oxfblo
15 Phil 85 (1910). In the letter c, the cot cited the m of Lawton v.
Steele, 152 U.. 133. 136, (1893), which hold that to justify the State in thus,

tIts authority in behaff of the public, it must ap, first that the
interest of the public generally, s inuisbed from th of a partuar class.
requre sch interference end, second, that the mm amreasoably ncesa y for
the sonlihmtof the pupos, and not unduly opp em uo Individuals.

9 Cooxxy. CwrrmnTnoxcAi LIMurm~xq, (6th Ed.) 73&
1Lacson v. Romeo. 47 0.0. 4, 1778 (1949); Santo. v. Malars, 48 O.0.

5. 1787 (1950). In these cs the offkials were apoldtive and bald to be pro-
tected by the Civil Service Syao=.

Lsn v. Roqt., 49 O.0. 1, 93 (1953). This inve a elective -n1rpej
officer.

jor Y. Bone, 49 O.0. 7. 276 (1952). This invlve, an apptive cpal
offhaial with a fixed term
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tion and return to his official post.' But he can always waive said
right to renounc.

In the present came. Dr. Angara, duly appointed City Health Officer
of the City of Baguio was granted a PHILCUSA-FOA Training Grant
to study and specialize in the United States. In the Training Grant
Agreement, he agreed to conform to all rules and regulations prescribed
by the Philippine Council for United States Aid and FOA and particularly
to render upon his return no less than two years' service to the govern-
ment for every year of training abroad. While abroad, his position was
temporarily vacated and Dr. Gorospe, the petitioner was designated
Acting City Health Officer of Baguio. Returning to the Islands, the
Secretary of Health detailed Dr. Angara in the Division of Tuberculosis,
Department of hiealth until further notice. Believing that he had been
ousted from his post, he commenced quo warranto proceedings against
petitioner, Gorosep

The Supreme Covt ruled that Dr. Angara had not been suspended,
removed or ousted from his position but was merely detailed to serve
temporarily in Manila in the Division of Tuberculosis, Department of
Health. The clause 'until further orders' in the detail order cannot be
Onmtrt m an in te assigment, since respondent's contract to

serve the government limits his service to two years and no more.
A public ofcer ordinarily,' has the right to refuse a temporary

designation, 6 but the respondent cannot do so in this case, because the
detail was in conformity with the contractual committments assumed
by him under the Training Grant Agreement 7 And he was now in estop-

2Rodrigoes v. De Romato, 49 0.0. 12, 5427, 5429 (1933). Si Joe v.
Rodriguezs nombrado do un buro con aprobacion do In Comlsion do Nombramion-
to%, adquiere a] nurvo puesto do director y pierde autornaticanto el puosto do

lcalde do Is dudad do Cebu; pro mu designacon pa *I cargo do auxiliar t cnico
tie . molo caracter ternporal y al pued. aceptarle o no; Y *l Is acopta, puede
renundarla.

It Thre in no sanctity in suwfi a claim of constitutional right as prevents it
being waived as any other claim of right may be." Wan v. Parrot Silver and
Coppor Co., 244 U.S. 407, 411, 61 L. Ed.L 122% 1231 (1917).

"A permon may by hl act or omission to act waive a right which he might
otarwisa hav under the Constitution as wel.. as under a statute.." Piarce
v. Bmmrer Railway, 171 U.S. 641, 648, 43 L.Rd. 316, 319 (2898).

4'Th Court of First Instance of Bagulo granted a preliminary injunction in
the quo warranto proceedings instituted by Dr. Aingar. This is now in the Supreme
Court on a writ of crrtiorari to set aside maid preliminary injunction.

S Sec 951 of the Revmled Adrnziistrative Code, however, empowers the Director
of Health, subject to the approval of the proper head of Department, to require
the services, without additional conpensntion of any medical officr or employee
ln the Government se-vice.

IlRodrigues v. Del Rosarlo, axtpia Dots 2.
TRwrisod Mermorandurn to th Agencies of the Plulippisw Government for the

Sending of Filipino Tochrician Abroad under the ECA Technical Assistaice Pro-
granw. Soc. 8, Obligations undertaken by participant and by the Governomnt...
'Th. government undertakes to restore the participant to the position most ad-
vantageous to the government upon the completion of his training abroad." Con-
strulng this, the Supreme Court said that what position should be deemed most
adrantageous to the government for respondent to occupy is a question to be d.-
ddod by the rwpre*sntatives of the government and not by respondent.
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pel to urge the nullity' of his training agreement after having taken
advantage thereo,

Summarizing, the Court said that the temporary detail of a public
officer in the civil service to another position, pursuant to a contract
voluntarily entered into by the officer, is neither removal, suspension
or transfer in violation of the Constitution, in the absence of a showing
of manifest abuse of discretion or that the detail is due to some im-
proper motive or purpose'

Political Law -Removal of gemwy employees.

Toz.m-rmo v. ToEmm
0. R. No. L-6787, January 31, 1955

Republic Act No. 5571 which safeguards the tenure of office of prov-
incial guards and member of the city or municipal police, as construed
by the Supreme Court In a number of cases gives protection to this

tRespoent ared that the otrct w as public policy in so far s
it authorixed the EDprtnunt of Health to detail him to another position. The
Supreme Court said that "public policy requirs that officials In the clamified or
unclassified civil servcs be not re ve suspended or indefinitely transferred ex-
pact with their coset or foe suffcin cause. EBxt this rule alms primarily to
potect the tenure of public officials, to guard thm from Prsa or imposition
and they may vohntarily relinquish the protection. at least for a limited period,
s this respondent h dn through his trInIng agemmt"

IThe Supreme Court banked on two resons for its conclusion, namely, that
the detail was pursuant to a contract entare into by the officer and that there
was no showing of manifest abuse of discretion or that the detail was due to some
Improper motive or par It sem that sran If there be no contract. if there
has been no showing of manifest abuse of discretion or improper motive or pur-
pose, the detail could h bon valid. Thia concualm atem. froam Sec. 951 of
the Revised Adznhttve Code which empower. the irector of Health, subject
to the approval of the proper hd of the Deprm to require the service...
of any medical officer or employee In thegovernme se vice. It may be said
that this provision could take the place at the ra t of waiver. Conversely it
mms that evn if the detail be purwant to a n Ir (although it is most likely
that the contrsa may show the abens of a of discretion ot improper motive
or purpose). should the be a ifest abs of discretion or lmmpropsr motive
or purpos, the detail would be declared IllegaL

It appers. therefori, that the man and pehaps the real reason for the
Supreme Court's decision in that there wve no showing of manifest abuse of dis-
cretion er improper motive or pnp d that the mention of the contract of
waiver was only to rpport the clusion that ther was. in fc no aus of
discretion or imporper motve or purpose.

2"An Act Provwing for the SimsuDrn or Removal of )eWb*n of the Prov-
inciaJ Guad"., City Police and M trddp Police by the Provinrdal CGoeror, City
Myor Or Mczr'ddpQl Ma70o.2 O ra v. Rbo,, 49 O.0. 12, 5386 (1933). 'The Act (Rep. Act No. 557)

guarantees the tentu of office of pro.ncial guards. and members of City and
manicipal police who are elgibles. Non-ellgibles do not come under the protec-
tion of the Act invoked by them.

Pns v. City Mayor, 0.R. No. 5700, Dec. 18, 1953. In accordance with Sec.
682 of the Rev. Adm. Code, when a position in the classified civil service is filled
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particular clas of government personnel who are civil service eligibles,
but not those who are not eligibles. The replacement, therefore, of
non-eligibles by non-eligibles is lawful under and pursuant to section
682 of the Revised Administrative Code.3 A slight twist in this general
rule was introduced in the case of Orais v. Ribo'4 by virtue of Republic
Act No. 65,1 as amended by Republic Act No. 154. So that now, the

replacement of non-eligibles but veterans by those who are non-eligibles,
is unlawful, because the former are preferred under Republic Act No.
65, as amendo- by Republic Act No. 154, if they have been appointed

within the term provided in said Acts.

As a general rule, however, the difference between eligibles and non-

eligibles spells the difference between protection and ouster. Yet, strangely

enough in a number of cases,$ the Supreme Court never mentioned
nor even hinted anything about eligibility. They presumed the eli-
gibility of the government personnel ousted.

In the case of Tolentino v. Torreq,7 the Supreme Court predicated
its decision solely on the non-eligibility of the petitioners, who were
temporary provincial guards of Negros Occidental ousted by the res-
pondent Governor of said province.

by one who is not a qualified civil service eligible, his appointment is limited to the
period necessary to enable the appointing officer to secure, a civil service eligible,
qualified for the position, and in no case is such temporary appointment for a
longer period than three months. Also Manigbas v. Do Guzman, G.R. No. L-6137,
Jan. 22, 1954 Inocente v. Ribo, 0.;1 No. L-4989, March 30, 1954.

Abella v. Rodriguez, O.R. No. L-6867, June 29, 1954. In this case, although
the respondent Mayor alleged that the petitioner was not a civil service eligible,
the Supreme Court said that this defense was not insisted upon. Furthermore,
there was no evidence to support this defense.

3 Section 682, Rev. Adm. Code: "Temporary and ernerjency employ"es. Tem-
porary appointment without examination and certification by the Commission of
Civil Service or his local representatve shall not be made to a competitive position
In any case, except 'when upon the prior authorization of the Cornmissiorer of
Civil Service; and any temporary appointment so authorized shall continue only
for such period not exceeding three months as may be necessary to make appoint-
mants through certification of eligibles and in no cae& hall extend beyond thirty
days from receipt by the chetf of the bureau or officer of the Commislionars cer-
tifleation of eligibles.

4 Soo note 21.
&"An Act Providing for a Bill of Rights for Officers and Enlieted Men of tho

Philippine Army and 'of Recogniezd or Deserving Guerilla Organizations."
4 Manuel v. Do Ia Fuente, 48 0.0. 11, 4829 (1952); Nuval v. Do La Fuente,

0.R. No. L,-5695, Jan. 2, 1953; Llanco v. D* La Fuents, 0.R. No. L-5748, Jan.
2, 1953. In Mission v. Del Rosario, G.R. No. L-6754, Feb. 2, 1954, the Court
was engrossed in the question whether detectives are members of the police force
auld therfore, within the protection of the Act. Insteaed of dealing on the crucial
question of eligibility, It considered the rank and length of service of many of the
petitioners Involved. Also Palomine v. Zalgado, G.R. No. L-6901, March 5, 1954.

7 0.R. No. L-6787, Jan. 31, 1955.

507



PH LAW JOURNAL

Administrative Law.-Sumlciency of evidmwe support hjg dciiom
of admrniatrative tribunal&

TADoLW v. MAnguzz
G. R. No. L-7035, March 25, 1955

RODRIGUZ V. MAIAIVO
G. R. No. L-6523, January 31, 1955

It is a well settled rule that decisions of administrative tribunals
on questions of fact are conclusive and cannot be reviewed by the court
where there is ample evidence to support such decisiom.

In Tabiolo v. Marquez, the petitioner claimed that the lower court
erred in finding that the expenses for planting and cultivation were born
solely by the respondent. On this contention, the Supreme Court said:

... Suffice It to say that tho findings of fact of the Court of
Industrial Relaton ae conduaive upon this Court, unlems it Is shown
that them Is absolutely no credible evidence in support thereof; and
with respect to the question as to who defrayed the planting and cul-
tivation especiaey, the decision appea from even quota
an azpres admision by petitioae that wtdlo he furnished the cars-
baeo and the fari Implmet the respondent pd for the expenee
of planting.

In the case of Rodrigues v. Mariano, the Court of Industrial Rela-
tions, without touching on the evidence submtited by the parties, con-
cluded briefly that Paguio leaned the land to Mariano and that, there-
fore, the relation between them is one of landlord and tenant.

Considering that in the petition for review only questions of law
may be looked into, on the theory that the findings of fact by the Court
of Industrial Relations are conclusive, such purpose cannot be accom-
plished if its findings are incomplete' or the decision does not contain
a complete coverage of the facts as reflected from the evidence presented.
Unless this is done, the Supreme Court cannot properly fulfill its duty
of applying the law as may be warranted by the real facts and so the
Rodriguez cam was remanded to the Court of Industrial Relations for
a proper evaluation of the evidence.

I HaU v. Floo, OJiL No. L-33M. Oct. 25, 1951; H^Ii v. Bela, O.R.. No.
L-3365, April 11, 1951; Manila Yellow Tavicab v. Public Service Co ision
OJR. No. L,2877, April 26, 1951.

CI., Scope of Judicial Riew of Adradrniration Action, 28 Piwm L4.J, 4, 572
(1953).

2 The Tenancy Law Enforcement Offce found that Pagulo, the prevo. owner
of the land In question was ixbdebtod to MWriano and that It was undenrtood be-
tween them that the latter will take over the land In question by paying the owner
50 cavanse of palay per agricultural yeaw and that after recipt of mid rental,
Pagulo paid Mariano his Indebtdmes; and later sold the land to Rodriguae, the
petitioner, who as naw owner placed a now tenant on the land.

2 The Supretn Court said that the Court of Industrial Relations has not laid
the psoper factual beas on which this Court may pow intelligently upon the inue
involved in the appeal The ct referred to the question whether the lean
to Marian was only until the indebtedness w paid or not
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Taxation; Statutory Construction.-Precziptive period under Sec-
tion 306 of the Notional Internal Revenue Code.

NOxRH C.mAiwxs LuMn=R Co. V. DAVID

0. R. No. L-6125, March 31, 1955

Section 306 of the National Internal Revenue Code I relating to
recovery of tax erroneously or illegally collected, provides that "in any
case, no suit or proceeding shall be begun after the expiration of two
years from the date of payment of the tax or penalty."

On June 9, 1949, Section 1902 of the National Internal Revenue
Code, relating to compensating taxes was further amended by Republic
Act No. 361 by adding at the end thereof the following paragraph:

That phrase 'commodities, goods, ware. or merchandise' as used
in this title, -ha11 not be construed as to Include vessels, their
equipments and/or appurtenances received from without the Philippines
before or after the taking effect of this Act."

The question is: can one who has paid compensating taxes in 1944
or even befor, that time recover said taxes because of Republic Act
No. 361, thereby impliedly repealing the two-year prescriptive period
provided for in Section 306?

This question was raised in the present case wherein the plaintiff
sought the refund of the P3,000 it paid in 1946 as compensating tax for
the various barges it purchased frown the Foreign Liquidation Commis-
sion. The Supreme Court in disposing of the case said:

"Acrdlng to the theory of the appelle , all compecnating taxe
paid on vesels purchsed abroad at any ti before June 9, 1949,
shall be refunded without any limitation as to the time at which
they were bought. This theory is so sweeping with regard to the
time prior to the enactment of Republic Act No. 361 as to make
such t] lmitles or infinite or from the beginning of the World.
It is logical to conrelude that Congres did not man to repeal the
two years' prscrption eatablishod by section 306 of the National
Internal Revenue Code with rrgard to the refund of the compensating
taxes in question for the reason that it would be absurd. If Congress
had meant to repeal the prescription. . . it would have said so in
express term. . .Repeals by implication are not favored, especially
If such repeal leads to unreasonable and unexpected results."

Administrative Law.-risdiction of Deportation Board; allegation
o1 citizership.

CHUA IoNo v. THE DnEPORTATiON BOARD
G. R No. L-6038, March 19, 1955

Jurisdiction in the executive to order deportation exists only if the
person hpld in detention is an alien who is not entitled to enter or remain

I Com. Act No. 466, as amended.
I See- 190. "Compn ating Tax. All persons residing or doing business in the

Pisilippine who purchase or r.eive from without the Philippine. any commodities,
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in the am=try under the terms of the im r9 law. Alenage is a
jurisdictional fact, and an order ad deportation must be predicated upon
a finding of that fact.' Bkt what if the detainee alleges citizenship?
Does that ipso facto deprive the deportation board of jurisdiction? Should
the question of citizenship be passed upon by the deportation board or
resrved to the courts?

In the earlier cow of Miranda v. The Deportation Board, the Sup-
reme Court cptrcly said:

'While the Jurisdktlow od the EDeporttlon a an instrument of
the M~~ Ezecutive to deport undesirable aliensexists only we
the I n arrete is an W=. bowr, the mae plea of citisoe-
ship does not diveft the od of its urisdicO ore the -

Pwtitcxers should mak a showing that his claim is not frivoom
and mat prove by auf5ct evidence that they a Filipino dtl.
If such is the prmmy duty ad the pattioer ft lolowe that the
EDeportation Board bas the necessry powe to psm upa, the eviideane
that mawy be Ipe d and deterwmine In the first i;nstnce if ps-
ttlieos am Fipin citen or not. . It Is therefore cosct
to eta" that the questim ad ad shoul be deteroxieed exci-
set by the ,,."

In the present case, however, a questio aro e whether the alle-
tion of citizenship could be detm-ined by the cowrt without waiting
for the decision of the Depoitatkm Board an the matter where the al-
legation is supported by evdec although inclusvt

Petitioner filed suit for a writ of haes corpus on the ground that
his arrest had been without juirisdictimo, and for a writ of preliminary
injunctio to restrain the Eportatim Board frot hearing the case until
after his petitioin is heari

Petitionees claim was founded, among others, on thes propositions:
(1) that the evidence submitted by him as to his Filipino citizenship
was substantialL; and (2) that -= his liberty a citinm is involved, the
constitution guarantee of due procem of law dem that his alleged
citizenship should be determined in judicial proc eding The Supreme
Court cosIdRg the evidence y -ented by both aides, said:

goods, - mrcbds,...shafl py on the total vahm thereof at the time
they ame receved by Ouch pe,... .a coazpamtha ....

12 AM. jum. 524.
O.R. No. L-6734, March 12, 1954.
SThe petitioner wdbmtted a lefttr of the VIce-Ministar of Foreign Affairs

under the Japanese Military Occupation dated August 17, 1944. and a Set of the
Secretary of Labor dated October 31, 1945, finding the pettloio a natural son
of a Filipino woman and therefore a Filipino citizen, and the decision of the
Court of First Instance of Manila to the effect that the peditd is the llegitimate
non of a Fitipino woman and therifore a Filipino citizen (although this decision
wU afterwards eat @*d in view of the dismial of the appeal in the Suprme Court).

On the other hand the above doets were codkted by the find'ng
of a membes of the Board of Spedi Investigation of the Bureau of mmigration,
who, after an analysis of the evidence, concluded that the testimony of the al-
loged mother of the petitioner had certain disVrepAc which tndered It of
doubtful veracity. The Secretary of Jutdee, in his c adresed to the

- of IinlApatioc, found that peitlomea claim to citizep wee
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"We have therefore a case where the evidence is neither conclu-
aive In form of petitioner's Filipino citizenship, nor conclusively against

"If the alienage of the respondent is not denied, the Board's
jurisdiction, and Its proceedings are unassailable; if the respondent
is admittedly a citizen or conclusively shown to be such, the Board
lacks jurisdiction and Its proceedings are null and void ab initio
and may be summnarily enjoined in the courts. Naturally, the Board
must have the power in the first Instance, to determine the respondent's
nationality. And the respondent must present evidence of his claim
of citizenship before the Board and may not reserve it before the
courts alone in a subsequent action of habeas corpus. It must quash
the proceedings if it Is satisfied that respondent is a citizen and
continue It if it finds that respondent is not, even if he claims
citizenship and denies alienage. Its jurisdiction is not divested by
the mere claim of citizenship . . .

"... When the evidence submitted by a respondent is con-
clusive of his citizenship, the right to immediate review should also
be recognized and the courts should promptly enjoin the deportation
proceedings. A citizen is entitled to live in peace, without moles-
tations from any official or authority, and if he is disturbed by a
deportation proceeding. he has the unquestioned right to resort to
the courts for his protection . . . If he Is a citizen and evidence there-
of is satisfactory, there is no sense nor justice in allowing the de-
portation proceedings to continue, granting him the remedy only after
the Board has finished Its investigation of his undesirability."

There is therefore no difficulty if the petitioner is clearly a citizen
or an alien. The difficulty arises when the evidence is not conclusive on
either side, as in this case. The Court solved this difficulty by quoting
the decision of the United States Supreme Court in the case of Vg Fung
Ho v. Wbite:'

"... To deport one who so claims to be a citizen obviously
deprives him of liberty,. . . It may result in loss of both property
and life; or all that makes life worth living. Against the danger
of such deportation without the sanction afforded by judicial proceed-
ings, the 5th Amendment affords protection in its guaranty of due
process of law. The difficulty in security of judicial over administra-
tive action has been adverted to by this court...

"It follows that Gin Gan Get and San Mo are entitled to a
judicial determination of their claims that they are citizens of the
United State, . . ." &

satisfactorily proved and ordered that he be required to register in accordance
with the provisions of the Alien Registration Act. The petitioner, too, gained
original entry into the Philippines as the son of a Chinese father and a Chinese
mother, which fact entirely contradicted his claims of Filipino citizenship.

'259 U.S. 276, 66 L.Ed. 938 (1922).
6The United States Supreme Court in this case said that the petitioners did

not merely assrt a claim of citizenship but supported the claim by evidence, suf-
ficient, if. believed, to entitle them to a finding of citizenship. It should, how-
ever, be observed that the United States Supreme Court in this case feared a rul-
ing by the administrative tribunal because if the decision be made, then the find-
Ing of fact Is conclusive---and the deportation of a resident may follow upon a
purely executive order, and the courts have no power to interfere unless there be
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It would be worthwhile to mention that the Court took cognizance
of the fact that the issue of petitione-'s citizenship was pending before
a court in a criminal case filed against the petitioner for violation of
the Alien Registration Act; hence the Executive Department itself saw
it proper to have the issue resolved by a court.

The decision shows a great leaning towards protecting the rights
of citizens, or even those who may show a prima facie case of citizenship.
It laid emphasis on the citizen's right to his peace- this to be pro-
tected preferably through the medium of the courts. Such protection,
if it is to be effective must be on time to prevent undue harrassment
at the hands of ill-meaning or misinformed administrative officials.

But the Court cautioned:

"However, it is neither expedient nor wise that the right to a
judicial determination should be allowed In all cams; it should be
granted only in cases where the courts themselves believe that there
is such substantial evidence supporting the claim of citizenship, so
subetantisl that there are reasonable grounds for the belief that the
claim is correct. In other words, the remedy should be allowed only
in the sound discretion of a competent court in a proper proceeding."

Tenancy Law.-Tenancy contract violative of policy not expressd
but implied by law.

TABxoLo v. MAaQuEz
G. R. No. L-7035, March 25, 1955

The Tenancy Law' prohibits as against public policy the following
stipulations:

(a) IU the tenant shall receive lees than 55 per cent of the
net produce, in case he furnishes the work animals and the farm in-
plementx and the expenses of planting and cultivation are borne
equally by said tenant and the landlord.

"(c) If the landlord is the owner of the work animals and the

tenant the farm Implements and the expenses ar equally divided
between them, the landlord and the tenant, for the tenant to r.-
ceiv less than 50 per centum of the net crop."

In the earlier case of Sibulo v. AMtar,2 the contract in question did

not squarely fall under either paragraph. It provided that the owner

of a first class agricultural land was to furnish the work animals and

farm implements and the tenant to defray all the expenses of planting

and cultivation, and the net produce to be divided equally between them.
Is this prohibited?

either denial of a fair hearing or the finding wm not suppoatd by vidence or them
was an application of an erron rule of law. Wbeth r the fear which induced
the U.. Supreme Court to give relief to the putitionmris also that which poom
owr Supreme Court to follow suit is not clear.

I Act No. 4045, " amndted by Rep. Act No. 34, Sec. 7. pns. (a) a (c).
246 O.. 11, 5502 (1949).
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The Court of Industrial Relations after a series of mathematical
computations taking as basis Sections 7 and 8 of the Tenancy Law, ar-
rived at the following formula: 30 per centtim for land; 30 per centum
for labor;, 30 percentum for all expenses of planting and cultivation;
5 per centum for furnishing work animals; and 5 per centum for fur-
nishing farm implement& The Court of Industrial Relations concluded
that the contract was against public policy as contemplated in Section
7 of the Tenancy Law. This was affirmed by the Supreme Court on
appeal when it said:

"... We cannot subscribe to this narrow interpretation of the
Tenancy Law. In declaring certain stipulations to be against public
policy, the legislative could not have meant to sanction other stipu- I
lations which though not specified, are in effect similar to those ex-
prosaly mentioned. Otherwise, by subtlety in the framing of the con-
tract, the law might easily be circumvented and its purpose do-
foated

_.. . Being a remedial statute, It (the Tenancy Low) should be
construed so as to further its purpose in accordance with th. gen-

l interest of the lawmaker."

In the instant case of Tabiolo v. Marquez, the Supreme Court had
occasion to reiterate the above-mentioned doctrine. Here, the Court of
Industrial Relations found that the work animals and farm implements
were borne by the petitioner-tenant, Tabiolo, while the expenses of plant-
ing and cultivation were borne by the respondent-landlord, Marquez.
Accordingly, it divided the net produce in the ratio of 60 per centum
to the land lord and 40 per centum to the tenant The Supreme Court
affirmed the decision mentioning that the petitioner's 40 per centumn
share was for labor, 30 per centuzn and work animals and farm imple-
ments, 10 per centum, while the respondents 60 per centum was 30 per
centum for the land and 30 per centurn for planting and cultivation ex-
pense&

Legal Ethics-Improper conduct.

SVnULA V. ZOZrZTA

Adm. Case No. 31, March 28, 1955

In this administrative case, involving charges of malpractice, the re*-
pondent, as notary 'ublic, prepared and ratified a deed of sale purport-
ing to sell a piece of land free from all liens, charges and encumbrances
of whatever kind and nature, when as a matter of fact he knew that the
contents of said document was false because on two different occasions
he had acted as witness to the execution of two deeds of mortgages in-
volving the same parcel of land. The respondent, in extenuation, sub-
mitted affidavits of the encumbrancers stating that they consented to the
deed to help the owner pay her obligations. Was this act justified?
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The Supreme Court ruled that the act done was r and ir-
regular and not in keeping with what a mome of the bar, conscious of
his oath, should have doe. The proper step for him to take, the Court
added, even if the encumbrancers had coen ed to the sale of the land
would have been to cancel the mortgage, or to state in the deed of sale
that the land was escumbered but that the motagee wa willing to
release its P -ercumbra in ork that a third person may be appraised
of the situation, otherwise a third person maybe misled and this may
involve him in itigaio in the future. The Court admonished that the
respondent should be more careful in the future in the performance of
his duties as notary public and m mmbe of the bar.

ZL m M. Dhmatage, Jr.

Costu itutional Aw,.--'Znd or "lri. estate and the "coa tu-
toal policy on land i-r@

IRPUmBc oW TIM PmJPPEZSP v. ATAMOMS Wr AL.
. . No. L-6191, January 31, 1955

The rKscurance of expropiat cass 1 caling for an intmpretation,
or more properly, a reintepretatio of Sec. 4, A.xL of the Conste-
tutlon' and pertinet statutoy - ' att9 to the fact that the
Supreme Cout's definition of the cXi-mnt donal poliy embodied in the
abovecited Mtstional provision enunciated in the leading case of
Guido v. Rural Prooes. Adm-i -ietFai, has failed to provide the leI-
lative and eutive I-ran s of the Covesment with a definite and
satisfactory guide for the carrying out of snch cootutional policy. Per-
hap. the truth is that the 8uprem. Court never intended to formulate
such a guie, or that one wae not deemed pamile, or if possible, not
practical. As the court pointed ou:

ON* fzed UHa c d m L ... be mode; eah e has
to be judged -crP to its pecuH cis - .

ISInce the c of udo v. Rua Pror Admtiztstion, 47 0.0. No. 4
1848 (1951) olrven other m ias the one ander comment bave cm be-
fore the Suprn -Ct for dedaLo... 6. 1 11 for dtatl also Notse 29PhL
L,. No. 6. pp. 832-4 (1954).

2 See. 4, Art. U of the Col I-d provides: "'he Coagreas of the Philip-
Pie MY athodas. rzVpo. py- of just F-M'j the ezprob-Xialo 01
lands to be subdivided into al Sot ad conrwyd at cost to ind'vdual"

a Statutes referrr to er CA. No. 539 which authorizes the Preident "to
acquire private lands for resale in emfol Iots, -ad provides "for the creation of
an sgeny to C22ry out the P02 of (sid) act.; ]RA. Nlo. 267 which authoriss
'dtes and mInIdpalitim to contract loans for the psymse of purchasing or sapro-
priating homes and mbdividing them for resale at cost."; R.. No. 1162 which
PCKvies -for the expropriation of landed ete or haciendes or ionde which
formed part thereof in the City of ]9manU& their subdivislo into nall lots, and
the male of suach lots at cost or ther leam on reasonable terma."

48.. not 1.
SCOado v. Rural Progrsm Administrai sap . at Ip. 15
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The instant case of Republic y. Baylowsa et al once more belies
the foregoing observation. Here indeed the Supreme Court found it ne-
cessary-and attempted- to spell out in greater detail the criteria set
forth in general terms in the Guido case, and to elucidate on what may
be termed "the constitutional policy on land tenure" 7 embodied in Sec.
4, Art. XIII of the Constitution.$

In the Gwido case, however, it was made clear that in the exercise
of the 'special' power of eminent domain conferred by said constitu-
tional provision the question as to whether or not the intended con-
demnation is for public use or for a public purpose must be inquired
into by the competent court. In other words 'public use" or "public
purpose" is not to be presumed nor substituted by the intention to
'ubdivide and resell" the land condemned to qualified individual. In
every case the existence of "public use" or "public purpos" in the in-
tended condemnation must be inquired into by the competent court.*

And for the expropriation to be clothed with a public purpose the land
sought to be condemned must be wlarge estates, trusts in perpetuity, and
land that embraces a whole town, or a large section of a town or city."
The expropriation moreover must be "reasonably calculated to solve
serious economic and social problems," such as for instance an agrarian
trouble in rural areas or an acute housing shortage in urban center.
The condemnation furthermore must inure to the benefit of a large num-
ber of individuals, and cannot be instituted "for the economic relief of

*O.. No. L-6191, Jan. 31, 1955.
lThe phrin.h borrowe fro= Dean Banco.See in8 V. 0., Tb. Conit-

tload Policy on Land Tenure, 28 Phil. 1J. No. 6, p. 837 (1953).
8 For parpV e of brevity the constitutonmal provislon will hereafter be re-

farred. to as "Sec. 4, Art. XII."
SDean Sle however, maintains a contrasy view. He states: "In view of

these different factors that a court has to take in determinLg the validity of the
zerclse of the general power of erpropriation in particular cs (L a-, as to the

rIqnlzausezt of public use or public purpose) the need for an mpetion to the
rule is apparent when the state has a special and p goal to

attain. Thus when the CoAmtitution, in the interest of social pe- and economic
security. provides that private land be taken and subdivided Into small lots to be
sold at cost to individuals, it thereby determines the purpose of the taking. Whether
such purpose in itself constitutes what courts consider public use or not is bedde the
point. That question Is withdrwn from their Jurisdiction. The only question eft
for them to determine is whether the compensation Is just or not. The concluion
therefore is. evident: that when Congress authorizes the fakin of private land for
the purpose of subdividing it into urnal lots to be sold at coat to individuala, no
court or any other authority has any lawful right to subject the validity of the
taking to the tests ordinarily employed in determining the logitimae esrcise of
the general right of eminent domain." Simco, V. 0., Tm ComsrrraAL Poticy
orc LAN TVWRz, supra.; also Snmco, V. G. PmHIL z PoLmcAL LAw (1954)
458-9.

This lDe of reasoning has been passed upon by the Supreme Court in
Republic v. Samia, .RL. No. L-3900, prom. July 18, 1951, thus:

"It Is argued that Cormonwealth Act No. 539 'is for Its object and purpose,
a political question of the Government, the necessity and expedlency of which
cannot be the subject of a judicial Inquiry.' The courts do not question the
necessity or expedlency of that piece of legislation; they merely hold that it ap-
ples only to lands which under the Constitution the Conges could expropriate for
re-sale to individuals. Furthermore, a law that attempts to deprive a landowner
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a few familiesa for example of only "10, 20 or 50 persons amd their
fmls" A mmAnried by the Supreme Court:

Thes of the laid r , ad. the large nub of poop"
&the extt of social and ecoomic 9 nmecund by the

Pin djotbe the ar ato Pion puli Interne aI zouc
UP.- z.

In laying down thee criteria, however, the Court pointed out that
the %Ace= p of "pub c 'public pupose must vary with the

CUlar ciu es of each cov" so that a definitive rule-a fixed
line of diemari- 1 be made. It is therefore unfrunate that
m,0ot of the ca sg1 that aros au1qinl to the Gulo cm, both - to
deciive operative facts and vital policy -mi -o fitted snugly iEto
the mold of the GChdo cm. Application of the rule there laid down
W thereby greatly facilitated and did away with the necmity of clad.
fyimg and adapting the general citeria Iid down n the uido came to
the "peculiar cis of each of the su- -q t case u

The marked diverge between the facts of the inatat ca and
the GOMo cae, however, rendeze inadequate the hitherto ',atte-of-
fact mnane of apptying the Ghddo ruling.

In the Qurdo com the land sought to be expropriated w com-
merci-l la:d with an apprxmate area of two hectares; in the ':I,ta
cm the land involved was agricums aproiately svo m ven h
tares in area and formerly formed part of a lage estate, the Hacianda
Lien. In the to cm the int d - we only a "few
famlies; in the n t s expeopriatio ws lad in behalf of fo'ty-
four tenints who. AS3PenIents numbered 214 persons in alL In the
fornm c there as no existing 1andkortenancy disute; in the isant

of ia .;lvut popety wlthout Wa ent doe not uu - rli a Political q-
b the Jursidicor of the casta. The Individual ban a rigbi to e the pro-
ttof the Judicary wbhmmr im rita of ownerahip -m Lvaded without
c mci laut o ity, whev mneh invasion i comoztted by c I of the

11 In polat of area Paticuhety a t a ta o c 9am a a.U fo" w th
Owdo case: Do Bar v. Ccm . G.L No. L-2496, 1, 565 sq. m.; Urben

aEt v. Monta n .R. No. L-3830. Madch 15, 1951, 49,553 sq. m. City of Manila v.
A.reino Law CoIgs, O.R. No. L-2929, Dec. 28, 1950, 7,270 sq. i.; Leo Irs &
Lee Quay, Inc. v. Cbca, O.R. No. L..3297. De. 29. 11950, 900 eq. m-; Republic v.

suia, ma. 5,593, sq. m.; R wa Pogp Adn. v. Ro*., O.R. No. L-4703, Oct.
8, 1953 2 has.; M-n. of CA1o v. Mantok Realty, Inc., G.R. No. L-6444, MA
15, 1954. 39,374 sq. m.; Republic v. Gabrel. Q.R. No. 6161, May 28, 1954,
12,06 sq. m.; Hawsa in SRopubk v. C ro, R. N. L-4370, Feb. 25, 1955,

tpeope't:on ws allowed with the confimmity f the ownes of a lnd with a
rmm of 22 h

With the smPt;om of the RAN.. and Cto ca the lindU ilvohvd WO
an In Chatoa -he I-Land. The proeof the ezwo p i-*ato was also the aze
beu to wovi o the tast o the lad. ith lots of their own upon which to

098c""'ft 22- setion of a catdrwoqd,7 my.s a Cs Ijudae, &dIt coay be addfed,
of a jodidal ruin, "can bold analysi in I E1 t firty yer." Cardo, Mr.
Juatkeso fhoI Sactod Widtm (1947) 83.

In the dispoiti d th s Had in - whaI t the Ct bam b do
in ah=ldy to qZ, I -gTS from the declaim in the Cko casea in the
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case there was in fact such a dispute and one of the avowed purposes
of the expropriation was "to nip in the bud and put an end to an ex-
plosive source of agrarian trouble."

Other facts of the instant case which the Court deemed significant
were the following: (1) that at the time of the commencement of the
expropriation proceedings the original owner of the land, one Sinclair,
had already sold a greater portion of the land sought to be expropriated
to the principal defendant, Baylosis, who in turn had sold the same land
to twenty-one other individuals such that the land in question at that
time was already owned in separate portions with areas ranging from
thirteen hectares to a little more than a hectare by twenty-three different
owners; and (2) that' previous to the sale of the land to the present
owners, however, both Sinclair and Baylosis had already been notified
by the government"' of its intention to expropriate the lands owned by
them.

The issues raised in the instant case were the following: (1) In
the light of the Guido ruling, is a seventy-eeven hectare estate which
formerly formed part of an hacienda such a "landed" or "large estate"
the expropriation of which may be authorized by Congress pursuant to
Sec. 4, Art. XIII of the Constitution? (2) Would the existence of a
tenancy dispute in the land sought to be expropriated suffice to clothe
the intended expropriation with the requisite public use or public pur-
pose? (3) Would the breaking up of the land sought to be expro-
priated by the owner thereof through voluntary transactions after notice
to such owner of an intended expropriation, into "parcels of reasonable
areas" bar the subsequent expropriation of the "resulting smaller par-
cels"? (4) What is the effect of notice of an intended expropriation
upon the right of the owner of the land to deal with the land by
means of voluntary transactions?

The resolution of the first issue clearly manifested the ambiguity
of the first criterion laid down in the Guido case-that Sec. 4, Art.
XIII refers to "landed" or "large estates." In clarifying the meaning
of the term "landed" or 'large estates" the Court had to answer the
question: what landed or large estates are contemplated by the consti-
tutional provision, only those existing landed or )arge estates at the
time of the adoption of the Constitution, or such estates as well as any
other estate of a sufficiently extensive area whether or not it was a

Ar.vIlAno Law College* and Urban Estates cam. In the De Borja case the Guido
ruling wa quoted in fulL A contributory factor to the uncritical attitude is per-
haps the fact that almost the same justice had been asslTd to write the decision
In these cames. Thus will be seen why analysis was long "hold in fetters."

12Purimmnt to C.A. No. 539, the Rural Progrsp Administration was created
and charged with the expropriation of landed estates. It was however abolished
by Ex. Order No. 376, Nov. 28, 1950, and its functions were transferred to the
Division of Ianded Estates of the Bureau of Lands. Notics in this case were
served by the Rural Progress Administration although the procewdings was insti-
tutod later by the Bureau of Lands after the former had beer abolished.
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landed or large estate, or part thereof at the time of the adoption of
the " To answer the foregoing question was by no means
easy in view of the ruling laid down in the case of Riwal progress Ad-
mnirtzation v. Ryes1  to the effect that said constitutional
refers to landed or large estates existing "at the time of the adoption
of the Constitution," and that "so long as any land formerly formed
part of a landed or large estate, it may, regardless of its present area
be still subject to expropriation under Sec. 4, Art. XIII, of the Consti-
tution." But the mischief implicit in such a rule was readily perceived
by Justice Montemayor who took occasion to expressly repudiate it
Said the Justice:

"... the decision in that ay" cam was a departure from
the doctrine laid down in the loading case of Gkudo which doctrinm
has been subquently affrmod and reiterated in a long line of
cases, and we now belleve that In abandoning the ruling made In the
Ryrsa case, this Tribunal is merely returning to and re-affirming the
ound and wholsome doctrine laid down in the Grddo cam." 1 4

From the foregoing it could be implied that in the Guido case the term
landed or large estate was understood to mean any estate of a suffi-
ciently extensive area regardless of whether or not it was such, or part
thereof at the time of the adoption of the Comtitution. This inference
is supported by rulings in subsequent cases which relied heavily on the
Guido case. In Lee Toy & Lee Chay, Irwc, v. Choco,17 the term was
taken to refer to "big landed estates, and not to small parcels." In
Urban Estates, Inc. v. Mofonten,2 reference was again to "lands com-
prising whole towns and municipalities" In the other cases;1 9 the court,
after noting the size of the lands sought to be expropriaed, none of

14 In Urban Estatee v. Montanea, ap., J'ustice Tuasoc points out that "...
there wer and there are lands comprising whole towns and munlcipalities, which
were and are owned by one man or group of mn from whom their inhabita
hold the loft on which their houmes ae built as perpetual tenants." From the
foregoing It could indeed be deduced that the constitutional provision refers to
large estates existing at the time of its adoption. The same could be said of the
po-orshp speech of Delegate Cuaderno who was reapoble for the eactmen

of said provision. His speech was incidentally adopted by the court in the GuCdo
came as "e=bodying the Intent of the framer, of the cxganlc law, and of Act No. 539.0

2SSee note 11.
16 The mischie in the Rvyvs ruling is explained thus:
"... if a plece of land, regardles of size, formerly formed part of a big

landed mts, it is ly subject to expropriation then there would be no
limit or foreseeeble and to expropriation. A landed estates of my 3,000 hectaree
in broken up into say-50-bectare lots and sold to the les or occupants thereof.
The tenants in that 50-hctars lot may want to buy their holdings and becang
the lot wa formerty a part of a landed eat, it is again expropriated and sub-
divided into my 5 hectare Ioa. A buyer of this 5-hactare portion may have tenant.
cultivating portions thereof and those tenants would again insist on expropiato
into say onhectere lots and so this expropriation would and may go on endlessly
until the minimum of a few squam rmtes is - reached. Just to accmoate ocie
single tanumt. We bold that this could not have been the intention of the framers
of the r trt .M

I ISee note IL
ISld.
1 Ibd, eecpiag t Roye and Comro c
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which exceeded five hectares, ruled that they could not rightly be con-
sidered as landed or large estates. From all of the foregoing it could
be gathered that the decisive factor in determining whether or not
the land sought to be expropriated is a landed or large estate is the
extent of its actual area at the time expropriation is sought, and not
its being a landed or large estate, or part thereof, at the time of the
adoption of the Constitution, regardless of present area. No definite
criterion in terms of area, however, was formulated in the instant case,
again perhaps because the Court still doubts the practicable value of
any such criterion. The Court merely contented itself, with a view to
the disposition of the case, to pointing out that under hitherto declared
legislative 0o and executive"1 policies a seventy-eeven hectare land, under
the "peculiar circumstances" of the present case, is not a "landed or
large estate."

It is perhaps in the disposition of the second issue that the rationale
of the Court's decision, not only in the instant case but in all the cases
so far decided by it, is made manifest It is also in the resolution of
the second issue that the reason for the seemingly lukewarm attitude
of the Supreme Court towards the government's program of expropria-
tion is clearly revealed. It is evident from the decisions promulgated
that the Court understands the purpose underlying the enactment of
Sec. 4, Art. XIII of the Constitution which in brief is to make clear
and definite the power of the government to expropriate big landed
estates in order to enable it to deal more effectively with the pressing
economic and social problems that are attendant to the continued exist-
ence of big landed estates.

But as justice Tuason pointed out in the Guido case the exercise
of the 'special' power of expropriation conferred by said Sec. 4, Art.
XIII of the Constitution must be conditioned upon such exercise being
"reasonably calculated to solve the serious economic and social prob-
lems" sought to be remedied.

In the present case the Supreme Court seriously doubted the effi-
cacy of expropriation as a solution to the tenancy dispute sought to
be remedied and averted. The Court for instance did not believe that
the petitioning tenants were able, or indeed that they would be willing
to pay the just compensation of the land, which under the law,'2 they
would be legally obliged to pay. In such an event the constitutional
objective of breaking up big landed estates would clearly be frustrated

lOUndar the publc land laws (Act No. 926. 2874, and C.A. No. 141) an
individual may acquire by purchase 144 hectares of public land while a qualified
corporation romy acquire by the same meam 1024 hectare.

21 DEvM. of Agriculture and Natural Resource. Ad=. Order No. R-3 which
governs the acquisition and disposition of landed estates In Its section 3 provides:
"Excpt in special case*, no proceeding, shall be initiated for the appropriation of
any e tate unless the area thereof be at loan rve (5) hectares if for residential
purposes; or at least one hundred (100) hectares if for agricultural purposes."
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and othing but a =-bstitution of landlorid, the - v1 in place
of the former owner, would have been a lished.s Moreover, the
Count found out that the Lam! in qUestcm had already b Pboke
up into "p-rcels of reasonable areae by mean Of voluntary sale. Thus
in the opinion of the Court "the main pupose of the - " U

r which is "to break up landed estatee has already been ac-
complished-just as effectively if through some other rm. In this

-m ,- the fact that the vendees had not been the tenant-occupants
of the land, who by themslves or through their ancestors had cleared
the lands and had been cultivating it for so long a time already was
not dkemd to affect this primary result,U ie. the breaking up of the
land into "parcels of reasonable arese among a number of per-onX.
Furthermore the Court also took acotmt of the fact that the vendee
had no lands other than the portion they had bought of th land sought
to be condemned. while some of the intended beneficin " were found
to have other lands of thei own, a fact which the Court ruled dim-
qifis from becoming a beefciary to exproptiation." As r*-
gards the existing landord-tenancy diute the Court noted that it arose
not through any fault of the landlord but on account of the refusal of

SIAMt. XI- Bec. 4 provides for ezx oation u pon pymet of "just co-
pamaetion." C.A. No. 539 stipulates that rmle mnust be at "resonable pricas."
R.A. No. 1162 provides the sale of the lands condecsned "at or their leas
on ramoable tarm. Z clearly does n t P's t I the gmatut
dolng%~ oat of lands by the gov to qualified beneficaries.

In this conecion the €ouxt ctd - an uu the rWVviom failure of
the ezOVprriation of an aeneive portion of the LAna Estat, of which the lead
LnvWod in this ce w formerly a pt. Upon testimocy of an e3oye of
the E3ureau of LeAds It was found out that the expropriated portion of the 1Lie
Estats, in about 3,700 hecta it bad rmsned "subdiided that no
portion of said big area as been rmold or even contracted to be rmold by the
go'ramrn to their occupants and a that the goysrne is doing it to administr
the eamsd rsa -t portion of the yearly harvest co- ;-I to the own-
or . . (and) al that has bee doe thirteen years after the expropriation w
to transfer the ownerahp and adrlzzlstration of the Lia Estate to the Govern-
mant which has assumed the role of la-or and landlord. No reason or expL
wa Yv for thi. rather strance if not anom-alous situatio.-

7he curring opin Of J Torre tn the GChdo coe is also instrctive
on this point. RefeWrng to the expropriation of friar lands usn the advent of
American rule he states: "After tho lapse of a few years, the tts for whom
benefit those heciendes were prchaed by tegovrmet, and wh signed con-
tracts Of YML-h by intaUnnt -- having defaulted in their partial payi,
had to be sued by the ap.- nm..nt . If I am not m nrforzned the whale
trastion In the Itr of the prchms of the friar lands has b*M a losin pro-
position, with the gao ubent still holding my &oft origially intended for esale
to their ooupants, who for some reaon or other failed to comnply with the tarm
of the conntyrct signed by themi."

Uln the Reyes ce the fact that the occupants of the land ther Invowevd bad
cleared the land and had bee cultivating it sin then w taen J nt
by the Court In their favor in granting exipitoTA vlew wa reiterated
In the disnt by Chief Jutlc Pam and ais by Justice j. E i.. R7gg.

2 TSbls nlt be a wise rule uzmdr the Anrcmta'" of the instant cme be
€=M the nd Invo l ed had alrady been reold by the original owmw among a
num of "small landowr who have no other lands oil twr own. Eks: w
there bed bee- no such breaklag up previous to exptoprieLn its wisdom bc
..-tt &dul
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the tenants, after the intended expropriation had been made known to
them, to acknowledge the ownership of the defendants, and to their
refusal to deliver to said owners their corresponding share of the har-
vest It was therefore inevitable that the Court rule as it did-

that

"When a landed estate is broken up and divided into parcels of
reasonable areas, either thru voluntary sales... or thru oxpropria-
tion, the resulting parcels are no longer subject to further erxpropria-
tion under sec. 4. Art. XIII of the Constitution."

and that
... . tenancy trouble alone whether due to the fault of the tea-

ants or of the landlord does not (clothe the intended expropriation
the requsite public purpose to) justify expropriation"

And as regards the effect of notice upon the right of the owner

of the land sought to be expropriated to deal with said land by means
of voluntary transactions, the Court held:

"Mere notice of the intention of the gover=nmnt to expropriate a
parcel of land does not bind either the land or the owner so as to pre-
vet subsequot disposition of the property such as wortgaIng or even
selling It in whole or in part or by subdivision."

It was also further intimated that the owner's right to dispose of the
land remains unimpaired so long as "he can find persons willing to
step into his shoes and deal with the government."

From what the Supreme Court has done so far in expropriation
cases arising under Sec. 4, Art. X-I of the Constitution it cannot per-
hape altogether escape the criticism that it has been rather conservative

in the protection of property rights& But at the same time it would
not be fair to say that it has altogether served as an unreasoning road-
block to the efforts of the government to solve the urgent and pressing
economic and social problems posed by the continued existence of big
landed estatesu For evidence is not wanting to show that the Supreme
Court has been willing to go along with the government in its expro-

priation ventures, as in fact it had gone along, where it has been con-
vinced that expropriation would accomplish definite economic and social
reforma In fact in the Reyes case, the Court went so far as to formulate
an untenable doctrine - "that so long as any land formed part of a
landed or large estate, it may, regardless of its present area be still
subject to expropriation"- in an effort to find an authoritative basis

for its decision to allow expropriation, it having previously tied its
hands in the Guido case with the rule that a two-hectare land (which
is the area of the land involved in the Reye case) is not a landed

2 Swnco, V. 0., op. :it., wpra. note 7.
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or large estate within the cotemplation of Sec. 4 Art. XII of the
Constituion. 7

Constitutional Law--Sa. ot and to alien,- effect of subequent
nat/raigation upon defect of aien' titM.

VAsQu= v. Lz So GzAP & Soa, Ixc.
M. R. No. L-5670, January 31, 1955

This is an action for the annulment of a sale by the plaintiff of
a parcel of land to the defendant Li Seng Giap on January 20, 1940
on the ground that the latter wa an alien who, under the Constitution
is incapable of owning and holding title to lands' In this case it
appear from an agreed st pmlatio of facts that prior to the institu-
tion of the present action the defendant I Seng Giap had in the mean-
time been naturalzed as a FiUpino citizen. So also had all but one
of the shareholders of the defendant corporation, Li Seng Giap & Sons,
Inc., to whom Li Seng Gimp -submqmentl trnferred the land in ques-
tion on Auguxt 21, 1940, such that at the time the cae wasbrou t
to court said corporation was already a Fiipino corpot N,' 96.76%
of its stock@ being own by Piipino, citize

The prc isue decided in this cme was whether or not the
defect of an alien's title to land is cured by the subequent acquisi-
tion by such alien of Philippine through nt lization. In

V Jmta I ,ar points oat in the itt ce that what probably led
the cot to p texplopsiatla irn the Rees c was the fact that it fto0d
out ttmt s 113 pSm F eere actually Hvi entirety dependent for tbo
Uielibood upon the ro 4 dac1 of the land -It to be experopiated. Tlm. w
therefore clesaly, a real ,.ed Z social and *c problem which
nation :Zud be reasonably expece to solve.

1 Art. XIII, Sec. 5 provides: "Sae in cmse ditary sussion, no pivate
agricultural land shell be tzaf m or asgned mpt to individuals, o m -Pro
or msodati os qualified to acquire or hold lands of the public dotain in the
Philipns."

3n the Krfen&o case the Comt held that rsdendal a well as muil
a Indusrial ln m also arcultural lands which under C.A. No. 141. parti-
cularty Sa. 123-4. am prohibited to be . . . alie mtd, " orayd mcept to
pouon, corp~otin or asociatio who = acquire lnd of the public doma."
By virtue of Sec. 12,ad m. 22 of smid act. only citlm of the Philippinms a
corporatios of which 60% of its capital stsbelo wholly to citimo of the
Phippin" ae qualified to acquire les of the public doasin. By virtue ef
the Pafty A - hwr oweve, like ctLm or Craipor-tims of the United State
am a qualified See ealo Art. XII, Sac. 1 of the Cotntew no 2.

TPiige low follows te glish an Ammrciim rule that the natlomility of
a corporation is that of the sore nde - law it mrs organimed and that
Its natiomlity is not determie by the natiomlity of Its Ib3mebdem (See Sec.
69 of Act No. 1459; also PhIlippine Sagar Eatetas v. United States, 39 U.S. Court
of C3ai- 225. Thi rule howem, st be subject to the constitutional pro-
viLom (A. XIII, sc. 1) which tdl the disposin,, exploitation, devko n
and utilUadon of agricultul ad other lands d natural reourc to ... . citims
of the Philippines, or to corpoatiom or soaion at least sixty peveutum of
the cpitel of whih is owned by woch cittm." See also SALA"sA PmVaATz
CommoAT'NoM (1952) 14-16; also in his PWVATZ DrrNTWATW:CAL Law (1952) 196-
20L
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disposing of this issue the Court vetied upon American authorities. Said
the Court:

i... an a sale of real estate to an alien diqualified to hod
title thereto the vendor divests himself to the title to cuci real
estate and has no recourse against the vend"e despite the latter's
disability on account of alienage to hold title to such real estate and
the vendee may hold it against the whole world except as against the
State. It is only the State that is entitled by proceed ngs in the na-
ture of office found to have forfeiture or escheat declared against the
vendee who is incapable of holding title to the real estate sold and
conveyed to him. However, if the State does not commence such
proceedings and In the meantime the alien becomes naturalized citizen
the State Is deemed to have waived its right to escheat the real prop-
erty and the title of the alien thereto becomes lawful and valid as
of the date of its conveyat or transfer to him-4

Harmonizing the foregoing rule with the purpose of the constitt-
tional prohibition against transfer of privute agricultural lands to aliens,
the Court said:

i... f the ban on alleas from ocquhring not only agricultural

but also urban lands, as construed by this Court in the Knivarko e.
s to prerve the nation's lands for future generations of Filipinos,
that aim or pun-soe would not be thwarted but achieved by making
lawful the acquisitcon by aliens who become Filipino citizens by na-
tznrliaMt;ion.

It may be pointed out that this issue did not come before the
Supreme Court upon first impresaion having been pawed upon in a
slightly different form and upon different groundsL In Riomara y. Ngo
Ki alias Go Sin Sim 5 the Court upheld the validity of a previous sale
of a piece of land to an alien after finding that said land had been
subsequently sold by said alien to a Filipino citizen. The concurring
opinion of Justice Tuason in said case is xnore directly in point and
is identical with the American rule relied upon in the instant case.
He said:

3 Abrams v. State, 88 Pac. 327; Craig v. Leslie at &L. 4 Law ed. 460; 2 Wheat.
563, 589-590; Cross v. Del Valle, 1 WaIL (U.S.) 513, 17 I-aw Ed, 515; -Govrneu
v. Robertson, 11 Wheat 332, 6 Law ed. 515. In Cabauatan v. Uy Moo, G.R. No.
L-2207, jan. 23, 1951 the Supreme Court held that even if the Conaittlon was in
force during the Japanese occupation, and the sale to an alien duricg that period
consequently invalid, still the transfavor cannot recover the ld having voltrntarily
parted with ruch land in contravention of the constitutional prohibitioL. It is in
this came that the pan delicto doctrine as to sale of Lands to aliens w" enunciated.
Subeequently in Rolloea v. Gaw Cho Hun, G.R. No. L-1411, pro .n Sept. 29, 1953,
the Court after reiterating the pari-delicto doctrie, ruled that the only rermdy to
prevent the continuing violation of the Constitution which the par dlirt.o doc.
trine im1pliedly sanctions inasmuch as it allows the retention of the Land in quin-
tion by the alien vendee, Is either eschoat or reversion. uner oca. 122-1.24 of
C-A. No. 141.

4 O Chtrmn v. Baldwin, 6 WlL 116. 16 Law ad. 730 (2867); Manuel v. Wulff,
152 U.S. 505. 38 Law ed. 532 (1894); Pambroke v. Huston, 79 SW 470 (194);
Florafla v. Jones, 259 SW 782 (1923).

SGJ. No. L-5636, April 28, I53.
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"rbe effect of the sale... was simply the conversion or escheat
of the land to the State through appropriate proceedings but since
no such proceedings were ever instituted, and the land had passed into
the handa of a Philippine citize without colalsion, the
grounds for foreitur. have disappeared and the last owner's owne-
.hlp and posee.s should be respected.

To the same effect, at least in result, is Esw., v. ArciUa which in-

volved the transfer by an alien of his right to repurchase the land liti-

gated also to a Filipino citizen, after having been denied the right to
exercise such right of repurchase by the lower court. As regards the

right of the alien's widow who was a Filipina (who sought to exercise
her deceased husbend's right of repurchase, according to the Court,
either because the transfer of the right to the Filipino citizen was
fictitious, or in an effort to cure said transfer of any defect), the
Court held:

"7%e fac t Tangc=Mcoe widow berecored her Philipin
cit,,smhlp and h on.vlng children are liewise Flipino, dtti.
now, following the re-acquired tionality of their mother, ia coln-
pletly renoved all objectionm to the onvey on contitutional COO-
.Iderm.

In Bautista v. Uy iablo? the action for annulment having been insti-
tuted after one of the vendees had been repatriated to Philippine
citizenship upon the death of her Chinese husband, the Court likewise
sustained the validity of the sale.

The rule as it stands at present may therefore be summarized as
follows: Where the defect in an alien's title to land unlawfully trans-

ferred to him is cured, either by the -ubsequent transfer' of the land
to a duly qualified person or entity,' or by such alien subsequently
acquiring Philippine citizemhip through naturalization, or repatriation
in the cases of Filipino women losing their Philippine citizenship on

account of their acquiring their alien husbands' citizenship 0 the consti-

tutional grounds for forfeiture are likewise removed and the title of

the owner becomes completely valid even as against the state.

4GR. No. L-2819, Way 30, 195L
1 0.R No. L3006, Sept. 29, 1953.
8 ec v. Ardna, supra note 6; RItcsax v. Ngo Ki, wpra note S.
5 5e 1 and 2.
20 ecoto v. ArcL la, mura Bantista v. Uy Iabelo, wum 7.
11 Tbe pad delcIo theory adopted by the Court as the basis for denytng the

vendor the right to reco the land sold to an alian ba been subject to mere
criticism from the Court Itself by diseting juxtices particularty. Justice Padills
and justice Pablo as well as from noted authorities on coustitutional law (See
Fernado, K. IL , A Third Year of Conxtitutional Law, 29 PhiL .. J. 1, 51-59 (1953);
binc, V. 0, The Conattutional Policy an Land Tntr , 28 PhiL L. J, 837, 845-

850 (1953). justioe Padla agus againat the pan dei cto theory on t ground
that it involves a prsmptio -,that both vendor and the vendee are at fault for
entering into a trneto prohibited by the Constitution, a fact which they could
not have kmown until after the dedsaLo in the Kriveko c --which is manifestly
contrary to "fact. actuality and reality." Prof. Fendo to whom the problem
in ccae of unlawful tranmfer of lands to &ans, is "to di the alien of such
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Constitutional Law.--Comtitutionality of CA. No. 728; refund of
royalty fee.

PUH pPINE SCRAPPERS, INC. v. AuDrroR GEmatAL
G. R. No. L-5670, January 31, 1955

The instant case is a companion case of Marc Donnelly & Associates,
Inc- v. Agregado.l There as here the law assailed as unconstitutional
is C. A. No. 728 which makes it unlawful for any person, association,
or corporation to export agricultural and indusbra products, merchan-
dise, articles, materials and supplies without a permit from the President
and conferring upon the latter authority "to regulate, curtail, control
and prohibit the exportation of materials abroad and to issue such rules
and regulations as may be necessary to carry out the provisions of

(said) Act through such department or office as he may designate."'
Pursuant to said Act the President outhorized by executive orders$

the exportation of scrap metals provided that an export license is first
secured by the exporter from the Philippine Sugar Administration, and
upon payment of a fee of P10 per ton of metals exported. Subse-
quently on October 24, 1947 the cabinet approved a resolution fixing
a schedule of royalty rates to be charged on metal exports.

The petitioners on several occasions exported large amounts of
scrap metals for which they paid by way of license fees and royalties

the sum of P248,634.85 to the Sugar Quota Office which was the office
authorized by the Chief of the Executive Office by authority of the
President, to collect such fees and royalties. Petitioners subsequently
filed formal claims with the Auditor General for the refund of said

property rights on terms eqWitabla to both partle" in deference to the constito-
tional mandate against alien landholding, objects to the theory because its con-
sequence Is to sanction, If impliedly, a violation of the Constitution. Dean Slnco
on the other hand adopts the view of Justice Pablo to the effect that the parties
cannot be said to be In pari deli'co "because the salt was not fraudulent nor made
in bad faith" hence the contract "was not merely voidable but void ab initio."
Consequently "both seller and purchaser should be placed in the position they oc-
cupied before the sale took pLace. This means that the land should be retumned to
to the seller who should, in turn, reimburse the buyer with the amount of the
purchase price."

In this case however, by adopting the American rule to the affect that the
vendor divest himself of the title to the real property he sells to an alln pro-
hibitad to hold title to real property, and that the vendee may hold title to such
land "against the whole world except as against the State" Justice Padilla suc-
cessfully eschewed the case from the dubious pari del'cto theory on which all pro-
vious cases from Cabeuatan in 1951 to Arambulo v. Chua So, G.R. No. 1-7196,
Aug. 31, 1954, were decided.

I 1 -GR No. L-4510, prom. May 31, 1954.
2C.A. No. 728, Sec. 2.
SExecutive Order No. 3 of July 10, 1946 prohibited the exportation of cer-

tain materials ennutmersted In section I thereof, but allowing the exportation of
other merchandise, like scrap metals, pnrovded an export license is first obtained
from the Philippine Sugar Administration.

Executive Order No. 23 of Nov. 1946 amended section 2 of Executive Order
No. 3 by fixing the export licens, fee to be charged for the erxporttion of mer-
chandiso, includipg scrap metals, at ten poeos per ton of metals exported.
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fse mad royalties an sweral grouds, nmaely: (1> that C. A. No. 728
does not authorize such collection; (2) that the cabinet has no author.
ity to provide for such collection, hence its reoution of Octo. 24, 1947
is null and void; and (3) that C A. No. 728 is inoperative being an
export law not approved by the President of the United States pursuant
to the o of the Ordinance appended to the Co-stitution of the
Ftkilipph3M4.

In Marc DorvmH7 & Am tee, I.r v. A egadol the fonowing
issues regardig the constitutionality of C. A. No. 728 were laid at rest:

(1) that C. A. No. 728 is not an unlawful delegation of legI ative
authority inm uc m it in merely a legislative authorizatio p uant
to the Constftut:kon, to the Preakbent to fix tai dues and import and
export qmotas

(2) that the authority conferred upon the President by C A- No.
728 not only to regulate, curtail, and control but to prohibit altogsth
the exportation of scrap metals inchxkle the less- powr to exact
royalties for pr ve or lawf ul e of property right" or as a
tion or Intatkm which the President may imPom upon the
cf the right to export which he may anow' 5 and

(3) that the fact that the reoltn fixing the mchedule of royalty
rates an metal expot w approved by the cabinet and not directly
decreed by an executive order dos not render the reution invalid
inamuch as the act of the cabi t "im deemed to be. and emotiall, ie,
the act of the Preidet.n"8

Inasmuch - the foregung ruhnw in the Marc Dortn y cam
clwly dipose of petitioneris first two contantons the Suprenme CoW-
disposed of them by merely incorporating by reference " the decson
in the said com. AS regards the third crntmtion of petitioners - that

4Th. original ordinance appended to the Constitution, in ts section 1, Pro-
vdem: *'Notwfthst=ajig the provision of the foregong Congtittion, pemdin t
flual and complete withdrawal of the overeignty Of the United States over the

"I X I X
"(9) Acts af~ecting curny coinsa. lzziorta, iwportm. and EIgratica eha

not beocne law until appcov.d by the President of the United Statm."
a see mof 2.
* Art. VI. Section 22, per. 22 provides: "Ta Congrems may by low au hrme

tie PresLdet. sub ect to Asch ILmItatiOn and restriCtiOU as it may Lmpoee, to fix,
within spedied limits, tariff rate@. import or erport quot, and to--a- and-
wharfahe d."TS ao 8

a Citing the cae of Viena v. Secretary of Interior, 67 Phil. 451 (1939) the Court
bold that the reas n for this is the fact that "... the =naltifazti xc vs -nd
administrative functions of the Chief Executive are performed by and through the
S=WUtve departSent& and the acts of the secretaries of much departmenta peO-
formed and promulgated in the regular couzre of busins, are unle .dimappoved
or reprobated by the Cbief Executive, PresmUptively the acts of the Chief Executive."

The observation has boen put that ". . with regard to the acts of the
Cabbset, this concluson ecQuiree added force because, untee shown otherwism the
Cabinet is deemed to be presided over always by the President himself.- Cortme
L P, 1954 Decigons om Constitutional Law. 30 PhiL r. J. 35. 43 C1955).

I -It should be stated that the present cese (Phiippine Scrappers) Is dimlw

5W
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C. A. No. 728 is unccmsdtutional because the same was never sub-
mitted to the President of the United States for aproval as required
by the Ordinance appended to the Constitution-the Court held:

"... there is no showing by competent evidence that such is the
fact. - . On the other baend, it appears that Commonweslth Act No.
728 was aproved on July 2, 1946 and the executive orders of the
President of the Philippines implementing said Act weve issued much
after the proclam ation of the Philippine Republic and it is to be pre-
sumed that the President had acted on the matter knowing that the
law has been compiled with."

Moreover the Court held that granting arguendo that the foregoing claim
of the petitioners is correct, said petitioners

"... are now stopped or prevented from setting up the invalidity
or unconstitutionality of Commonwealth Act No. 728 it appearing that
they had acted thereon or invoked the benefits deriving therefrom.
when they applied for the exportation of scrap metals a provided for

u amid Act." 10

Jos6 C. Lamreta

to the one recently decided by this Court,-Maro Domwn.. wherein the Issuer
raised are practically the same as those Involved therein and wherein this Court
bald that the collectiom by the Government of the license and royalty fees in ques-
tion was valid and legaL For the purposes of this decision, it wuld suffic, for
as to incorporate herein by reference what we said In the decision rendered in the
above mentioned cam.' (Title of came referred to supplied.)

sCooay Is cited by the Court to this effect: There am case* whm a law
In Its appliation to a particular ca must be sustained, because the party wbn
ukes objection hmw by prior action, precluded himself from being beard aga aet

it. Where a constitatonal prevision is designed for the protecton solely of the
poty rigtts of the citizen, it is competeat for him to waive the protection, a-d

go consent to sach actiorL a would be invalid if taken against his will. On this
ground, it ban been held that an ect appropriating the private property of
par* for the private purpose* of sthler on compensation made wva valid
Ij be whose property wa taken assented thereto; and that he did asset and waive
constitutional privitlt, if he received the c pezation awarded. or brougAj -m
action to recover it. So If an act providing for the appropriation of property for
a public use requires. although such an act would be void without the owner's
assent, yet with it all objection on the ground of unconstitutionalIty is removed.
So a person who obtains a licens under a law, and seeks for a time to enjoy
the benefits thereof cannot afterwards, and when the license is sought to be re-
voked, question the constitutionality of the act "(I Constitutional Limitation, 368-70.)

The main opinion in the instant case, as well as In the Marc DoneHy c
did not pass upon the question of the power of the Auditor General to pass upon
constitutionality of a taxing mea ure when settling money claims against the gov-
ernment.

The Auditor-Gerral in denying the claim of Marc Donnefly & Asmociatrs, rc.,
for the refund of the royaltise and foes paid by them under C.A. No. 728 and
pertinent executive orders explained that he had no power to pan upon the vall-
dity of the measures assailed as unconstitutional and that until declared otherwis
by a competent court the same should be presumed to be constitutionaL

In a lengthy concurring opinion in which he Is joined by justice Concepcion
(and later In the instant case by Justice J.B.L. Rayos), in discussing the power of
the Auditor General to peas upon the constitutionality of nrg mrsa vsw Justice
Pablo inquired Into the nature and scope of the latter's power to setTo money
claims against governmet. Justice Pablo was of the view that a claim for re-
fund based upon the invalidity of the taxing n-asure is not such a money claim
which the Auditor43omnra? can settle in the course of his accounting duties en-
joined by C.A. No. 327, but Is rather such a claim which nmy be lafd under Sec.
306 of the National Internal-Revenue Code. . . alleed to have been erroneously or
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Commercial Law,-Req Wat of Gereral Average.

A. MAUSAYSAy INC. v. AxmN
G. R. No. L-6339, January 31, 1955

Article 811 of the Code of Commerce provides that a general ave-
rage includes all the damages and expenses which are deliberately
caused in order to save the vessel, its cargo or both at the same time,
from a real and known risk. This article enumerates twelve particular
instances of general average.' This enumeration, however, is not ex-
clusive but merely gives illustrations, and within the legal concept of
the article, other cases of general average can be include&* Having
been incured for the common benefit, general average must be borne
by the owners and of the cargo saved

illegally ameed or collected... or of any sum alleged to have been excessve
or in any mao wrongfully collected." He stated that the petitioner,' claim for
the refund of a "sum alleged to hae b- excessive or in any mann wrongfully

acted" d therefor e should hav been brought in accorda with the procedure
prtoided for in the National Internal Revenue Code and not that provided for
In Seca. 1 ad 2 of C.A. No. 327. He sIpp-ts this view by citing Art. 584 od
the Revied Administrative Code which defies the eay- of the authority and
powe of the Bus of Audit as extendi to and comprehendi "all matte
relating to accounting pnocedure, including the keep~ng of the aconts of the
G the prsesavation of vouchers the methods of accounting, the examn-
aton and Inspection of the books, records, and popens relating to eachcots,
and to the audit and settlemet of the accounts of persons respecting funds or
propery received or held by thm In an acontable capacity, as wel - to the
examInation and audit of all debts and claims of any or due from or owing to
the Oovern t of the Philpne Islands In any of its branches...

Coce-etly. inasmuch s the Auditor-CGen has not ve the power to
settle clai- hica that presented by the ptitioners, all the more reason he does no
have, or pera mom properly, the occson will never arise where he ctd
exrcise the powel to pa pon the cnttutionalty of a taxin mer. And
so the concurring Justices believed in thes two lL ir as the proedure
contemplated by the National Internal Revenue Code is a judIcal one it oud
go without saying that the isse of the constitutionality of a taxing mease is a
judicial qowtIoa. (See particularly concurring opinion of Justice J. EL L Reyes
on this last point.)

1-Ar a general rule, general or gross averages shal include all the damage.
and - g which are deliberately caused in order to save the vessl, its ca=,
or both at the same time, for a real and known ri and particularly the folowing:

(1) 7be goods or cash Invested In the redemption of the vesl or of the
cargo *captured by the enemies privateers, or pirates, and the povision, wwg,
and e pese of the veml detained during the time settlement or redemption in
being mads.

"(2) The goods jettisoned to lightin the vsel, whether they belong to the
cargo, to the vom, or to the crew, and the damage suffered through said act
by the goods which afe kept on boarsd

"(3) The cables and masts which are cut or rendered ueless, the anchors
and the chains which are abandoned, in order to save the cargo, the vessel, or both.

(4) The expess of remnoving or tnsferring a portion of the cargo in order
to llghten the vessal and place It in condition to enter a port or roadstead and the
damage regulting thereform to the goods removed or transferred.

"(5) "The damage suffered by the goods of the cargo by the opening made in
the vesse in order to drain It and prevent its ainkiong

"(6) The e xpn caused in order to float a voel intentionally strnded for
the purpoes of saving it.

"(7) The dauakge caused to the vowel which had to be opened, scuttled
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In the case of A. Magsaysay, Inc. v. Agan,4 our Supreme Court
had occasion to state the requisites for general average to exist The

SS San Antonio, owned by the plaintiff, left Manila for Basco, Batanes

via Aparri, Cagayan. The vessel was carrying cargo belonging to dif-

ferent shippers, among whom was the defendant The vessel reached

Aparri safely, and after a day's stopover, proceeded to Basco. While

still in port, however, in spite of the fine weather, it ran aground at

the mouth of the Cagayan River due to the sudden shifting of sand-

bars which the port pilot did not anticipate. Attempts to refloat the
ship under its own power were unsuccessful and plaiptiff therefore

contracted with the Luzon Stevedoring Co. to refloat it at an agreed

compensation. Upon arrival of the vessel at Basco, the cargoes were

delivered to their respective owners or consignees upon their filing a
bond to answer for their contribution to the salvage cost. The de-

fendant, one of the owners, refused to make a deposit or file a bond

to answer for such average, hence the plaintiff brought an action to

make defendant pay his contribution. Defendant, among other things,

alleged that he was not liable because the stranding of the vessel was

due to the negligence and lack of skill of the master, that the expenses

incurred in putting it afloat did not constitute a general average, and

that the liquidation of average was not made in accordance with law.

The lower court found for the plaintiff, and on appeal, the defendant

claimed that the 'trial court erred in allowing the general average for

floating a vessel unintentionally stranded inside a port and at the mouth

of a river during fine weather.!

On the allegation of lack of skill and negligence of the master,
the Supreme Court accepted the trial court's finding that the stranding

was due to the sudden shifting of the sandbars at the mouth of the
river which the port pilot did not anticipate, and therefore regarded

it as accidental, not due to negligence or lack of skill

broken in order to save the cargo.
"(8) The expene for the treatment and subsistence of the mamber of the

4=aw who may have been wounded or arippled in defending or saving the vesseL
"(9) The wag" of any member of the crew beld s hostage by nemies, pri-

vateor, or pirates, and the necessary expenses which he may Incur in his Impri-
sonment until be is retured to the vssel or to his domicile, should be prefer it.

"(10) The waaes and victuals of the crew of a voel chartered by the mozth,
during the time that it is embargoed or detained by force majeur. or by order of
the Government. or in order to repair the damage caused for the common benefit.

"(11) The depreciation resulting in the value of the goods mold at arrivals
under stress in order to repair the vese chartered by the month, during the time
that It is embargoed or detained by force majuere or by order of the Government,
or in order to repair the darnago caused for the common benefit.

"(12) The expenses of the liquidation of the average."
SECHAVARn, 291, cited in I ToLZlrro, COmmNTA.ams 05 COM MEL&

LAWn o THs PnILpprmt (1952) 155.
aArticle 812, Code of Commerce.
4G.R. No. L-6339, Jan. 31. 1955.
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On the q iestx a to whetbe the Bloating exp could be cozk-
sidered gwneral average, the Court firt of all referred to the prvia I
Of the Code. of C---rc classifying averages into simple or particular
and general or grin. After restating the codal definitions of particular
and general averageV the Court said:

'In clasifyiu avorags Into sizpl or particalatr and general
or arond deflig each clams, the Code (Arts. 809 end 811) at
the some time ecmmartse wcertain &padfc caes s coning spedally
under one or the other denoenlmtion. Coing over the specificra

I -n -f we find that, whtie o e Isen cured in putting plain-
tiws Vemsel afloat my wel com under mue 2 of Article 809-
which refers to epecas suffered by the vemi 'by r ,m- of an so-
cddecn of the se or force snaJe. and should therefore be ces-
alfed s particular avrage, the sold expenes do not fit into any ad
t specific of general average , In article 811. No.
6 of this article does repenses caused In order to float a ves-
el intentionfy -n1nd for the papo f i nn It--, woan 1

no arSdlat6on whs s - in the preen a the strundlng win not
Innttntle..

After the above quoted suggstioa that the cost for floating plain-
tiff's vessel constituted not a general averag% but only a particular ave-
rage, the Supreme Court enm the requisites for general average'
as follows:

"First, thhe v be a corwodo. This m = thst both
the ship and the carV:, after it b 'been loaded, am subject to ibe
danget, whe Om during the voyaga, or in the port t l or 00-
loading; That the daner afin tumm aecke of the se, di sint Iom
of authority, or fauhs of - provided. that the A PPo-
dudcng the peril abould be setained nd imminent or may rational-
lybe add to be a ct-in and Iinzt This lant requlxens ex-

cludw =000 Metae agis a ditf Z4iL
"Second. that for the common safety part of the vesel or of the

CAr or both is sa d deliberately.
"Thilrd, that f- the ezpanmse or damages caused follows the

siccesful sew of the se and cargo.
"Fourth. that the epens or damewee should have been incurrea

or inflicted afte takin peope lagal steps x~da tbry.

Applying the above requisites to the case uner the Coures coximi-
dertio36 the Cotut was of the opinion that wivth respect to the first
requisite, the evidence did not diacloe that the loating expenses war
incurred to s the vessel and cargo from a common imminent danger.
The vessel ran ag~umd while it was still in port. at a place described
as "very shallow," and on a fine day. Although it was conceivable,
the Court said, that if left indefinitely at the mercy of the elements,

s Article 808, Code of CoMme.
SAricle 09. An a general rule, simple or particular avwas halh include

all the expenses and damages caused to the vsel or to bar cargo which have not
inured to the common benefit and profit of all the persons intead in the ve*.
sml and hee cargo. ." For definition of general average, o* note I.

?Citing ToLsrn-o, A., CoMM 'A.m= ox T. CODs Op CovmScz (1952).

S39
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the vessel and the cargo could have run to risk of being destroyed,
they were at the time in no imminent danger. Furthermore, the court
added, the first requirement "excludes measures undertaken against a
distant peril," and it is deliverance from an immediate impending peril,
by a common sacrifice, that constitutes the essence of general average.3

The only reason which appears to have induced the plaintiff to under-
take the floating expenses, was to enable the vessel to proceed to its
port of destination.

With respect to the second requisite, the Court noted that the
cargo could, without need of expensive salvage operation, have been
unloaded by the owners had they been required to do so. The salvage
was not necessary to the safety of the cargo, the Court repeated, since
it was not in imminent peril

As to the third requisite, the Court admitted that the salvage
operation was a success, but held that since the sacrifice was only for
the benefit of the vessel (to enable it to proceed to its port of destina-
tion) and not for the purpose of saving the cargo, the defendant was
not in law bound to contribute to the expenses.

Neither was it proven that the floating expenses were incurred
after following the procedure laid down in Arts. 813 of the Code of
Commerce.' Hence, the last requisite was not present

Failing in the requisites for general average, therefore, the plain-
tiff was not granted the relief prayed for and hence he had to suffer
the expenses as a particular average. Judgment was therefore reversed.

The above decision is strongly supported not only by the provisions

ITh. Court cited the Columbian Insurance Company of Alei~mria vs. Ashby
& Stribllng at. aL, 13 Pets" 331, 10 L EdL 186 (1839).

9"In order to incurs the expenses and cause the damages corresponding to
r aver ge, them must be a resolution of the captain, ado;nod after deliberation

with the *ailing zmate and other officer* of the vessel, and after hearing the per-
eons interested in the cargo who may be prest.

"It the latter should object and the captain and officers or a majorit7 of
them, or the captain, If opposed to the majority, should consider certain masures
necesar, they may be ezecuted in under hi. responsiblity, without prejudice to
the right of the shippers to proceed agat the captain before the competent Judea
or court, If they can prove that be acted with mallco, lack of skU or negligence.

"If the persons interested in the cargo, being on board the vessel, have not
been heard, they shall not contribute to the gross average, their share being charge-
able against the captain, unless the urgency of th case should be such that the time
necessary for previous deliberations was wanting."

Article 814.-The resolution adopted to cause the damages which constitute
general overage must necessarily be entered in the log book, stating the motives
and reasons for the dissent, should there be any, and the irresistible and urgent
caused which impelled the captain if he acted on his own accord.

"In the first case the minutes shall be signed by all the persos preent who
could do so before taking action, if possible; and if not, at the first opportunity.
In the second case, It shall be signed by the captain and by the officers of the

"In the minutes, and after the zosolurtion, shall be stated in detail al the goods
jettisoned. and vmention shall be made of the Injuries caused to those kept on
board. The captain shall be obliged to deliver one copy of thes muinutes to the
smadtime judicial authority of the first port he may make, within twenty-four hours
after his arrival, and to ratify It Immediately under oath."
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of the Code of Commerce, but also by the previou decisions of our
Supreme Court. In Campagrie do Comm v. Hamburg,1 0 it was
held that where a vessel, upon the outbreak of war, goes to a neutral

port, its cargo not being of the kind that is subject to confiscation by
the enemy," the expenses and damages occasioned to the vessel by
such arrival at a neutral port cannot be considered general average but
merely particular average, because there was no danger common to both

the vessel and the cargo.
In another case," agricultural machinery was on board a belli-

gerent merchant vessel, but said machinery belonged to a subject of a

neutral power. Upon the outbreak of the war, since the vessel was
on the high seas, it made the nearest neutral port - Manila. The
Court held that the expenses in such neutral port could not constitute

general average since the arrival at the neutral port was not necessary
for the safety of the cargo, The danger was not common to both
veml and carg but only to the vesseL

However, In a case where a vessel caught fire while en route to
Manila from Hongkonz the expensF- incurred in saving the cargo and
the vesel constituted general average, since ther was a real and known

risk to which they were both exposed."
Pmerndo C. Campos

Civl Law.-No durem in wartime payment of debft with occupo-

tion mney.
CiA OK iLU = TAnACALzmA v. ARANZTA, INC.

0. R. No. L-6650, January 31, 1955

On the question as to whether the Japanese military occupant had

power to issue military currency notes, the Supreme Court affirmatively
recg ed this in the case of Haw Pi v. China Banking Corporaion.?
Thus the occupation currency circulated during the Japanese regime
was lee" tender and y the peyment therewith discharged
obligatiom even if they were incurred prior to the occupation.' Hence

2036 PhIL 590 (1917).
1The cargo in qustion was rice.
IInmternatio.al Harvaeter Co. v. FlamburgAmerican Lne, 42 PhIL 845 (1918).
sIlrribar v. ]Milat. Marty and Mitjas, 5 PhiL 362 (1905).

145 O.G. 9, 229-(19 4). The catrt mid in the com that "under the rulas
of publc int ' ' law the rieht of the miltary occupant in the exercise of his
cowe. --nmentl poVwlm, to order the liquidation of enty bankz and the reopenine
of others in the occupied territory, - w1 as to iu military cirOOCY lega!
pa e r he" mes bee -- eriously questiooed."

a Ibid. Tb. ruling in the Haw Pin was mbequently affirmad In a serias
of case. .som of which are: fonakung and Shanghai Bank v. Perez SaazlUo
o.R. No. L-1345, Nov. 10, 1948; PhUlipPine Trust Co. v. Ar eOta, G.R. No. L-2734.
March 17, 1949; Gibb v. Rodrigues and Lam Surety C43,. O.R. No. L-1444. Aug.
3, 1949; La Orden de Padres BeeodCtim v. Phil- Trust Co., 47 O.0.
p. 2894 (1949); Loaega v. Befaez 47 O.0. p. 696 (1949); Del Rosario v. Sandico,
47 O.0. P. 2866 (1949); Pinon v. Ynsga, GJR. No. L-5532. M4ay 13, 1953.
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if the creditor refused to accept payment, judicial consignation and
deposit of the amount would constitute sufficient discharge of the debt.3

Another question usually raised in cases involving wartime pay-
ments is whether the proclamation of the Japanese authorities on Jan-
uary 3, 1942 which considered punishable the rejection of payment with
such notes 4 amounted to coercion or duress such that acceptance of
said payments was null and void. On this, the Supreme Court has laid
down the well-settled rule that such payment cannot be considered as
made under collective or general duress because an act done pursuant
to the laws or orders of a competent authority can never be regarded
as executed involuntarily or under duress or illegitimate constraint or
compulsion that invalidates the act." It was "immaterial whether duress
or coercion, general or specific, was exerted on the creditor."6

When therefore the Supreme Court in the case of Cia. Getral do
Tabacalera v. Gregorio Araneta, Inc.7 was called upon to deal with
the question concerning the power of the Japanese to issue the occupa-
tion fiat money and the question of duress or coercion alleged to result
from the proclamation threatening severe penalties for refusal to ac-
cept said war-notes, it had ready answers at hand. It had nothing to
do but fall back upon a long line of precedents to dispose of the case.
The case involved first mortgage bonds issued on November 1928 by
the corporation Az=cera payable to bearer on or before November
15, 1943. In 1943, Asucarera decided to call in its bonds then out-
standing. The defendant company as attorney-in-fact of three bond-
holders applied for payment of the bonds. The bonds could not be
delivered at the time; nevertheless their value including interest were
paid by the Tabacalera, trustee under the mortgage bonds of the bond-
holder. The defendant Araneta, Inc. undertook to reimburse the Azr-
carera for any loss it might wustain in case of double payment and
promised to deliver the bonds to Azucarera as soon as possible. After
the war, the defendant Araneta, Inc. got possession of the bonds, gave
them to a law firm for collection and refused to deliver the same to
Azucarra despite the latter's demands. The Azucarera therefore brought
this action to recover damages. Araneta, Inc. denied that it ever made
application for payment; on the contrary it claimed that there was
intimidation in making it accept payments, backed up by the warning
of the Japanese authorities that refusal to accept the Japanese notes
would result in severe punishment.

The Supreme Court after finding as a fact that Araneta, Inc. did
apply for payment observed that applying for payment implies volun-

SIHernando v. McGrath; Royes v. Zabellero, O.P No. L-3561. May 23. 1951.
4 1 O.0. 9, 1942; Gustilo v. LAlrunap, O.R. No. 4249, Nov. 20, 1951.
5 Philppine Trust Co. v. Axanota mt. aL 46 O.0. p. 1955 (1949).
*Gustilo v. Lagunap, OR. No. 1-4249, Nov. 20, 1951.
7 G.R. No. L-5650, Jan. 31, 195S.
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taine which is incompatible with the alleged duress and coercion.
Moreover, the Court said, there was no merit in the contention that
Araneta, Inc. was acting under duress because of fear of severe pun-
,hmelt if it did not accept the war-notes. The rule is well settled

that "payments of debts in said war notes and accepted by the creditor
though in compliance with the orders of the Japanese authorities can
not be considered as executed involuntarily or under duress, because
an act done in pursuance to the laws of competent authority can never
be regarded a an illegitimate constraint." The attitude of the creditor
was immaterial. "The bods were matured and due for payment and
the Axm mera was authorized to redeem Even if Araneta, In,= refused
to accept payment in defiance of the notice ism-ud by the military
occupants, the plaintiff could have consigned the value of said bonds in
court and said consignments would have released it from the obligation."

FUrthermoe the Court consIdr the promise which Araneta, Inc.
made to pay damages in came of double payment to the Azucarera as
& factor which negatived any coercion alleged to have bee exerted
on it. As it said, "nmrover the , aring of Araneta, Inc. included
in its letter to AsucAm far from implying any reluctanc to accept
payment would app to show willingx. For why should it go out
of its way and make said iunertakings?"

It is to be observed that her, in all other previous cases in-
volving the same situatiom of wartime payment of a pre-occupation
debt, payment was validated without revaluation. In the present cm,
the Supreme Court said that the Japanese military notes in February
1943 (when payments in question were made) were almost at per
value with the Philippine peso. This obervatin was obviously nade
to meet the objection that the peso-for-peso validation rule ignored the
lack of equal mutuality of consideration. Nevertheless, whether the
Japanese peso was at par value with the Philippine peso, or a little
better than uselem would not have md any difference at all in decid-
ing the casO..

Civil Lavws-Zhrws and intimidation in2 contracta.

Osomuo ix FERNANmuZ v. HOWARD
(. R_ No. L-4436, January 28, 1955

A contract wlere consent is given by reason of violence or inti-
midaticn is voidable.' There is violence when in order to wrest con-
sent serious or irresistible force is employecL There is intimidation
when one of the contracting parties is compelled by a reasonable and

2 Hernandez v. Mc3rsth, supra. The court admitted that -ws the unSortuznte al-
tuatlon into which thousands of pre-war ardito were thrit by the war. rot
of them being forced to ap mey wrhih vmw litte better than iseje"

1Art. 1330, Ciil Cede.
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well-grotded fear of an imminent and grave evil upon his person or
property, or upon the person or property of his spouse, descendants or
ascendants to give his consent-2 The extent of the intimidation de-
pends upon considerations of x, age and condition of the person.s  It
must be direct 4 and the person who threatens the injury must have
the necessary means to inflict the injury6

The reason why contracts to which consent was obtained by means
of violence or intimidation are declared voidable is that the complain-
ing party never really gave his consent thereto. He was in vincuis.6

Consent should be free; force or intimidation transgresses upon this
requisite 7 So that if the party could still exercise judgment and will
when he entered into the contract s or does so with mere reluctance
or against his wishes or desires or even against his better judgment
then it cannot be said that duress or intimidation exists such as to
make the contract voidable.*

In a recent cuse,10 it was held that if the party complaining of

duress should go out of its way in executing a simultaneous contract
which is not necessary for the existence of the contract allegedly tainted
with duress and for reasons conducive to its own benefit, then said
party cannot claim that duress or intimidation was used)

The cow under review also involved acts which negatived the
existence of duress or intimidation in contracts. This was an action
for the annulment of a deed of sale of a parcel of land executed during
the Japanese occupation by plaintiff Fernandez in favor of the Osaka
Boeki Kaisha Inc., a Japanese corporatioa, on the ground of duress and

2 Art. 1335. pers. 1 and 2 Civil Cod.; Vales v. VIlla, 35 PhiL 769 Cr1916);
Derequlto v. Dohzta (C-A.), 45 O.0. 3, p. 1351 (1947); Mirano v. Mooemegald
Santiago (CA.), 45 O.0. 1, 343 (1947); Tapia Vuida do Jones v. Carman & Elser.,
60 PhIL 956 (1934).

S Art. 1335, par. 3. Civil Cod.
4 DoronUl v. Lopez, 3 Phil 360 (1904).
$Alarcon v. Kasilag. 40 O.0. (Ile) 15, 203 (1941); Mirarno v. Mosseogeld

(CA.), 45 1, 343 (1947).
41artin.z v. Hongkog and ShaogtLgi Benk 15 PhiL 252 (1910).
SVales v. Villa. 35 Phil. 769 (1916).
OMartineE v. Hongkong and Shanghai Bank, spra. According to the cot

in this case distinction should be made between real duress and the znotkve which
Is presnt when he gives his consent reluctantly. 'Thus one may be confronted
with a situation In which he finds the necessity of either making a reparation or
taking the consquoncs. civil or crimiral, of his unlawful acts. He make. thm
contract of reparation with extreme reluctance and only .by the compelling force of
the punishnnt threatened- Nevertheless ruch contract is binding and enforce-
ab3. "In legal effect thwr Is no difference between a contract wherein one of
the contracting parties exchanges one condition for another because he looks for
greater profit or gain by reason of such exchange, and agreement wherein one of
the contracting parties agre to accwpt the lesser of two dlsadvan tages. In either
came he makes a choice free and untramellAeL" In this connection see last para-
graph of Art. 1335 of the Civil Code.

lOTabecalera v. 0. Araneta. Inc-, G.R. No. L-6650, Jan. 31, 1955.
2IThe defendant In this case alleged that the presentation for peym rt of

certain bonds held by It and issued by the A-ucarrm Irn-c. war done under durss.
The contract disproving such duress was the undertaking asmumad by the defendant
of paying damages to the Axucarem in case of double payment.
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intimidation." Fernandez was the owner of three parcels of land. In
1942 the plaintiff executed two documents concerning said lands; one
was the aforementioned deed of sale to the Kaisha Inc., conveying one
of the said parcels, and the other was an affidavit requesting the can-
cellation of the annotated leas with option to buy covering the second
parcel of land in favor of Villacuesa, on the ground that both lease and
option had already expired. Both documents were acknowledged by
the plaintiff on the same day before a notary public and presented to
the Register of Deeds for recording also on the same day. In support
of her claim of duress in executing the contract of sale, plaintiff's hus-
band testified that the manager of the Kaisha Inc. accompanied by a
Japanese officer, offered to buy the land and threatened that refusal
to accede would mean punishment or death. The Supreme Court re-
fused to give credit to this testimony. It said:

"The trial court has overlooked that the tostimony of the notary
public, wh netrality ha not b succesfully ssailed, wa strik-
ingly supported by the exmcution of the affidavit of cancatim of
the option and lease of Lot no. I which bad nothing to do with the
alleged for sale of Lot no. 2 to Osaka Boeki Kaisha Inc. and yet
was executed, ratified and recorded coetaneoly with the questioned
sale. Only Soleded Osorlo Fernandex cooM hame an Interest in this
affidavit and Its simultaneous execution conclusivety rebuts her claim
that she executed the sle under dures. A pwrty that Is able to
carry out an act redounding to its exchive benefit simultaneously
with the assailed contract cannot claim successfuly In the latter ca
to have acted mechanically under the Influence of duress or inthmida-

-tion destroying its free acency."

The contract in the Tabacalera case's which was pointed out by
the court as disproving the existence of the alleged duress was con-
nected with the transaction allegedly entered into under duress and
was partly for the benefit of the defendant therein. In the Fernandez
case the second contract was entirely unrelated to the first contract
and had as a second party a person different from the one claimed
to be responsible for the intimidation; and the affidavit was for the
exclusive benefit of the plaintiff. The finding of the Court in the
Tabacalera case that the additional undertaking of the coerced party
showed that the latter must have been acting on his own free will
when he entered into the first transaction can only be justified if the
coerced party did -not claim that he was also forced into assuming
the second obligation. For if he did make such a claim, to say that
the latter contract disproves the existence of duress in the first transac-
tion would be begging the question. The Court therefore assumed that
the additional undertaking of the party intimidated was entirely his

IlThe defendant Howard was the suessor of the Alien Property Adminis-
trator which disallowed the claim to the property filed by the plaintiff Fernandez
as required by the Trading With The Enemy Act.

15 See Dote 10.
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voluntary act and it was correct in doing so because said party never
assailed the validity of such undertaking.

In the Fernandez case, however, the Court was working on a dif-
ferent theory. It proceeded on the belief that since the two acts were
entirely alien to each other and if it were true that in the execution of
the deed of sale the plaintiff was acting with fear of a grave and
imminent danger upon her person, property or family, it was unnatural
that she could have thought of cancelling the lease with option to buy
granted to another person and found the time and urgency of executing
the corresponding affidavit for the purpose on that very same day she
was alleged to have been threatened. The fact that she did so could
only be explained by the absence of duress or intimidation.

Besides, even if the plaintiff's story were true, the fact that she
availed herself of the benefits under the contract by depositing the
purchase price in a bank, and making several withdrawals therefrom
operated as a bar to her defense of duress or intimidation. The Court
said that there was waiver of plaintiff's right and ratification of the
contract.

As a final argument for annulling the deed of sale, the contention
was advanced that in a transaction between a military occupant and
an inhabitant of the occupied territory, over property that was a war
necessity, duress may be presumed and no evidence of a particular
coercive act is necessary. This argument was brushed aside by the
Supreme Court by saying that in numerous cases it has rejected the
theory of "collective" or "general" duress allegedly exercised by the
Japanese military occupant over the inhabitants of this country as a
ground to invalidate acts that would otherwise be valid and voluntary,
if done in times of peace.

The position of the Supreme Court in this cave is consistent with
the presumption that private transactions are fair and regular so that
the burden of proof is on him who alleges intimidation or threat.24

Civil Law.-Conventional Redemption.

FERNANDEZ ET AL. V. SUPLIDO ET AL.

G. R. No. 1-5977, February 17, 1955

The new Civil Code introduced some new rules with respect to
the law on conventional redemption.' The principles underlying these
innovations are two: first, to presume contracts in certain cases which
are impressed with the form of a sale with pacto de retro as merely
mortgages and thus prevent the commission of certain transgressions

24 Rule 123, Sec. 69 (p), Rules of Court; Do Asis v. Buenviajo (C.A.), 45
O.0. 1,317 (1947).

SSee Arts. 1602, 1603, 1604, 1605, 1606, third par., and 1607.
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of the law made thru sales of this kind; and second, to afford to the
vendor a retro as much opportunity as possible to redeem his property
even if the sale was truly one with pacto do retro.2 This second prin-
ciple is embodied in Article 1606 which grants to the vendor, against
whom a judgment is rendered by the court ruling that the contract was
truly a sale with the right to repurchase, to repurchase the property within
thirty days from the time the judgment becomes finaL' This provision is
intended to cover suits where the seller claims that the real intention
of the parties was a loan with equitable mortgag but the court de-
cides otherwise. So that when the transaction is specifically pleaded
to be a sale with pacto do refro,7 and tried on that theory, the char-
acter of the transaction as a sale with pacto do retro or as an equitable
mortgage not being in question, the vendor cannot invoke the right
granted by said articles

In the instant cm, the Supreme Court declined to discuss the
applicability of Article 1606. It would seem however from the ruling
in this came that Article 1606 would apply where an action putting
in issue the nature of the transaction (ie. whether the same is a sale
with the right to repurchase or is merely a mortgage) is filed in court
on the last day of the period for repurchase or when such period has
already expired. For an action brought in good faith and relating to

. The Code Com=1sion in Its repor (pp. 61-63). explaining Art. 1602 of
the new Civil Code, pointed out that said article w part of the plan to Safe-
guard against and rsestrct the evils of a pacto de rfro sale, "which have fostered
like a sore on the body politic." The Commisdn recognized that "in practicallY
all of the so called contracts of sale with pacto de retro, the reel Intntio of thd
parties ts money loaned and in order to secure the payment of the loan, a contact
pupoting to be a sale with the right to repurchase is drawn up. It Is thus that
the provisions contained in Articles 1859 and 1858 of the present (Spanish) Civil
Code. . .are crcumvented." The other evil sought to be removed is the cir-
cumventimo of the Usury Law.

The provisio= of Arts. 1603. 1604. and 1605 strezngt the plan referred
to above.

G Under the Spanish Civil Code and the cases decided thereunder. if the ven-
dor a retro failed to comply with his obligations, the veodee acquired irrevocably
the title to the property and the consolidation of ownership n the purchaser is
absolute. Patricio v. Aragon, 4 Phil 615 (1905); Jumaxeo v. Lizares, 17 PhIL
112 (1910); Yadao v. Ysdzo , 24 PhiL 260 (1911); Tuason v. Goduco. 23 Phil.
342 (1912); Dorado v. VIrina, 34 PhIL 264 (1916); Krapfeb ruer v. Orbeta, 52
PhIL 201 (1928).

Art. 1509 of the Spanish Civil Coda provides, "I the vedor does not cou-
ply with the provisions of Art. 1518, the vendee shall acquire irrevocably the
ownership of the thing sold."

Art. 1607 of the present Civil Code provides, "In case of real property, the
consolidation of ownership in the vendee by virtue of the failure of the vendor to
comply with the provisions of Art. 1616 shal not be recorded In the Registry of
Property without a judicial order, after the vendor has been duly heard."

4 Art. 1606, third par.: "However the vsndor may still exercise the right to
repurchase within thirty days from the tIua fim Judgment was rendered in a
civil action on the basis that the contract was a true male with right to repurchase."

& Art. 1602 Civil Cod.
4 IV C"aAIo, Czvm Coos (1951) 157.
7 Art. 1601. Civil Cod..
*Feria v. Suva, G.R. No. L-S15. April 24. 1953.
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the validity of the sale with pacto de retro as such, tolls the term
within which the right to repurchase may be exercised.9

The facts of the instant case are these: The transaction between
the plaintiffs and defendants involved a piece of land. Hardly three
months had passed after the execution of the contract when the plain-
tiffs filed an action against the defendants for the purpose of acquiring
possession of the land on the ground that the same was sold to them
with the right to repurchase the property within two years from the
date of sale in favor of the defendants as vendors. Defendants alleged
that the transaction was in fact a loan with usurious interest secured
by a mortgage. The trial court held that the transaction was a real
sale with paco do retro and its decision was subsequently affirmed
by the Court of Appeals by final judgment. One month after the judg-
ment of the Court of Appeals had been rendered, the defendants, in-
voking the provisions of Article 1606,10 sought to exercise their right
to repurchase the property. But the lower court held that Article
1606 was not applicable because the plaintiffs had already acquired a
vested right to the land in question by reason of the defendants' failure
to repurchase within the stipulated period (which period expired during
the trial of the case). The Supreme Court reversed the decision of
the court below and ruled that the right to repurchase the property
was suspended from the filing of the action and only commenced to
run after the decision of the Court of Appeals had become finaL It said:

"It Is clear that, after the phdntiff had f'lad the present action
on January 22, 1947, or Iea than three months after the xecution
of the pecto de retro sale on November 11, 1946, and until the deci-
sion of the Court of Appeals promulgated on February 18,1952 had
become finafl, defendanto could not fairly be expected to exerdla
their right to repurchase for the imple reason that they war clalm-
ing that the transaction was not a patro do refro sale but merely
an equitable mortgage *ecuring a loan with usurious Interest. Ap-

peltants cannot be said to have acted In bad faith as they had the
right to wait for the final outcome of the present action."

Having thus arrived at such conclusion, the Court deemed it unnece
sary to discuss the applicability of Article 1606 to the case.

Considering therefore both the Suva"1 case and the Fernandez case,
it may be seen that even after the period for redemption had already
expired and an action is brought 1 2 involving the validity of a sale
with pacto do retro, the vendor a retro is given a chance of repurchas-
ing the property io long as he was always in good faith. For as long

COng Chu& v. Carr, 33 PhIL 975 (1929).
10DofendAnts-appelants based their right to redeem under Art. 16, in con-

nection with Art. 2253 dealing with transitional provisions.
'IS S ote 8.
127The action rmay have boon brought by the vendee enforcing his rights under

the contract and the defendant attacks therein the validity of the pecto do retro
sale; the plaintiff may be the vendor who assails the contract as being one of pacto
do reto sale.
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as the period of redemption had not yet expired (and a suit pending
during such period stops its running) the vendor can exercise his op-
tion independently of the provisions of Article 1606. Hence the policy
of the new Civil Code favoring -the vendor a retro is reinforced.z3

Civil Law.-Artk~a 1592, Civil Code, in relation to a mere con-

tract to sell.

Jocsom v. CAPrrox. SumysxoN, Iwc- AwD COURT OF APP .ALS
G. R. No. L-6573, February 28, 1955

When under a contract of sale the vendee fails to pay the price,
the vendor has a choice of two remedies- (1) he may demand the
fulfillment of the contract, or, (2) demand its recission.1 The power
to rescind obligations may be express or it may be implied in reci-
procal obligations in case one of the obligors should not comply with
what is incumbent upon him.1 In order that the contract be rescinded
it is necessary that the plaintiff take some affirmative action indicating
his intention to rescind it_2 In came of sale of immovable property,
such intention should be manifested either by a judicial or a notarial
demand.' And the right of recimon may be invoked only by judicial
action.'

The power to rescind, however, is not absolute since the court
instead of declaring the recission may grant a period for the com-
pliance with the obligation if there be a just cause for the fixing of
the period.6 That the power to rescind the contract is not absolute

1 3 An ezaminatioa of the new provisions of the Civil CodO respecting con-
ventional redemption supports the opinion that the vendor a ratro is favored more.1 Art. 1191, par. 2, 1380, 1381, 1385, Civil Code.

2 Art. 1191, par. I-
3 Guevarra v. Pascual, 12 PhiL 311 (1908).
4 ArL 1592.
SEeuefa v. Pando 42 O.0. 11, 2759 (1946). In this cas, the court ruled that

the right to rescind must be Invoked judicially for Art. 1191, per. 3. provides, "the
court shall declare the resolution denmded, unless there should be grounds which
justify the allowance of a period for the performanc of the obligation."

6 Art. 1191, par. 3. There am other Provisloa of the Civil Code which show
that the power to rescind a contract is not abolute. Rescission may be availed
of only when he who demand. reson is in a position to return whatever he
may be obliged to rstor. (Art. 1385). par. I). Neither may rescission take
place when the object of the contract is in the posesson of a third person who
has not acted in bed. faith. (Art. 1285, par. 2). Moreover in the case of K]-
pisanan Banahaw v. Dejarme and Alvero. 55 PhiL 338 (1930). it ws hold that
under the third paragraph of Art. 1191, the court is granted discretionary power to
allow a period within which a person in default may be permitted to perform the
stipulation upon which the claim for reecion of the contract is based. In other
word. the power to rescind the contract is not absolute (Ocejo Perez and Co. v.
International Lanking Corp., 37 PhiL 631 (1918); this discretionary power of the
court ahould be x rcised without hesitation in the case where a virtual forfeiture
of valuable rights is sought to be enforced as an act of more reprisal for a refusal
of the debtor to submit to a usurious charge. Furthermore, as wus said in Song
Fo and Co., v. Hawallan-PhlIIppne Co., 47 PhiL 821 (1925), the ganal rule is
that rescisdon will not be permitted for a slight or casual breech of a contra c
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is further amplified by the rule that in case of sale of an immovable
property recission does not operate as of right upon failure of the vendee
to pay the price at the time agreed upon, even if there be a stipulation
to that effect, so that the vendee may still pay beyond the period agreed
upon for payment provided that the vendor did not make a demand
for recission either judicially or by notarial act.7

There are certain exceptions, however, to the applicability of Art-
icle 1592 of the Civil Code. One exception would be a contract of
sale in installments in which the parties have laid down the procedure
to be followed in the event the vendee failed to fulfill the obligations
incumbent upon him.$ This procedure usually takes the form of an
option given to the vendor in case the vendee fails to pay any of the
installments of either considering the total remaining purchase price
due and payable and recoverable by an action at law or recovering the
possession of the property in which case any and all sums paid by the
vendee shall be regarded as rental for the use and occupancy of the
property.'

Again the rule does not apply to a promise to sell The Supreme
Court said so in Mella v. Bisraroe10 and this was affirmed in the
instant case. The Court in the latter case held that unlike in the case
of Adiarte v. Court of Appeala 21 wherein Article 1592 was held to be
applicable to a perfected contract of sale, the doctrine does not govern
the instant case which involves a mere contract to sell 2  The facts
of the present case are as follows: De Oca, plaintiffs predecessor in
interest, and the defendant entered into an agreement, whereby the
latter promised to sell to De Oca a parcel of land. Payments were
to be made in installments. Do Oca defaulted with respect to several
installments. Subsequently he assigned his interests under the contract
to the plaintiff. The defendant called the plaintifs attention to the
overdue installments, declaring at the same time that unless payment
was made within a specified period, the contract would be cancelled.

I Art. 1952, Civil Code. provide: "In the sale of immovable property, even
though it may have been stipulated that upon failure to pay the pice at the time
agr.ed upon the rescission of the c tract shall of right take place, the vend.
may pay, even after the expiration of the period, as long as no demand for the
rescission of the contract has been made upon him either Judicially or by a notarial
act. Aftr the demand, the court may not grant him a ne w term."

S Caridad Estatee Inc. v. Pablo Santero, 71 Phil. 114 (1940).
*1,bid.; Manila Racing Club Inc. v. Manila Jockey Club. 40 0.0. (3s) 7, 88

(1939). The Court said that this penal claus is a conclusive recognition of the
right of the vendor to said sums nd avoids unnecessary litigation designed to en-
force fulfillment of the terms and conditions agreed upon." In its double purpose
of insuring compliance with the contract and of otherwise measuring beforehand the
damages which may result from non-compliance, it is not unjust or inequitable and
does not make the vendor unduly rich at vendee'& cost and expense; neither do they
defeat morals or public order.

1045 O.0. 5 2099 (1947).
11 G.R. No. 3517; Also ATbea v. Inquimboy, 47 0.0. Sup. 12, 13, (1950).

(1950); Villaruel v. Tan King. 43 PhiL 251 (1922).
12ArL 1479, Civil Cod..
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The plaintiff protested as to the amount claimed to be overdue, but
when he tendered payment he was informed by the defendant that
the contract had already been forfeited. Invoking the provisions of
Article 1529 the plaintiff contended that he still had the right to make
payment si there was no previous notarial or judicial demand for
the recission of the contract. The Supreme Court upheld the forfeiture
of the contract

The plaintiff further insisted that there was waiver on the part of
the defendant of its right to cancel the contract becate it permitted
De Oca to lag behind in the peyyment of the installments. The Court
disposed of this contention by saying that if the defendant company
showed liberality or tolerance to De Oca it did not have the obligation
to be liberal also to the plaintiff. Furthermore mere delay in exercis-
ing one's rights to forfeiture does not necewarily mean a waiver thereof.
An the Court pointed out:

0Th Intentdo to waive the advantage or. right in question mnt
be shown cearly and conv.inngly. The best evidence of the intm-
tkoa ia to be fod in the languaq u d by the partes. When the
only proo of intanon e In what a prty does or forbeas to do
his acts or oaximsom to act rsled upon should be s manifestly c.
sistent with sad Inicative of, Intent to woluntarily relinquish a th
known particular right or benefft that no other reasonable ezplsnation
of hIs ra-ot is possIble."

Land Registraticm--Validify of composii6a con el estado houed by
chief of provirxxe.

Dx "A RosA v. DnscTotR o LANDS zT AL
0. R. No. L-6311, February 28, 1955

Since there are many lands which are covered by Spanish titles
and which must be dealt with in accordance with Spanish registration
laws pursuant to the proviions of Section 124 of the Land Registration
Act No. 496,1 it is essential to know the nature and probative value
of said titles and the rights of the holders thereof. For this purpos
a study of the Spanish systems of land grants is made necessary.'

Prior to 1690 the law governing the disposition.of lands in the
Philippines could be found in the instructions and decrees which were
issued exclusively jor the Philippines, and in those extended to the
Philippines and other Spanish colonies in the Indiem In 1680 the 'Re-

S"As to l.nds not registered In accordance with the provisions of this Act,
the system of registration and recording herstofore established by law in these
islands shal continue and rams in force, e in so far as hereinafter mo d-
fled, and the evidential weight given by existing Law to ttie registered as ezit-
ing law now providea, shall be accorded to such titles in the hearings had under
this Act before the examines and before the Court." Sec. 124, first par, Act
No. 49&

2 V -nuYA LAxD RuumAiow AD Mcwiunau (Ord Ed. 1951) 4.
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copilacion de las Leyes de los Reinos de las Indias"s which was a com-
pilation and digest of such colonial laws was published. After the
Laws of the Indies, the most notable and important law governing the
disposition of lands was the Royal Decree of June 25, 1880, which
laid down the rules governing the grant of lands by adjustment pro-
ceedings (composici6n con el estado).4 The said decree which for a
decade was the basis of subsequent decrees concerning the disposal of
public lands by adjustment proceedings may well be considered the
first landmark in modern Spanish land registration.5

In the case under review, the Court considered the Royal Decree
of August 31, 1888 in connection with the Royal Decree of June 25,
1880. It held that a composicl6n con el estado title issued by the chief
of the province in his capacity as deputy of the Director General de
Adminirtraci6n Civil for land which was more than thirty hectares and
bounded on all sides by private lands is invalid. In fact it is impro-
bable that an adjustment title to said land could have been issued
by such official, because it was contrary to the procedure laid down
by the Royal Decree of June 25, 1880. The applicant here filed an
application for registration of the land in question in a previous registra-
tion proceeding alleging that his father acquired the land by means of
a composicn con el estado title issued by the chief of the province in
his capacity as deputy of the Director General do Adrministraci6n Civil.
The Court held that the land was public land. In the instant registra-
tion proceeding, applicant applied for the registration of several parcels
of lands among which was the land in question decreed in the previous
proceeding as public land. Oppositor Panimdim who had been granted
a free patent over the land in question opposed the present applica-
tion in so far as the land subject-matter of the previous case was con-
cerned. The other oppositors herein, the government officials, were
also oppositors in the first proceeding.

The Supreme Court, after holding that the present application in
so far as it concerned the land in controversy cannot prosper because
of the principle of res judicata, went on to say that the applicant
failed to prove that he had a registerable title. It observed:

"In this connection it should be noted that if appUcant munt

a cornoomdon con el estado title, which was issued by the chief cf
the province In his capacity as deputy of the Director General de
Admnidrdtracon Civil in accordance with the provisions of the Royal

SBatter known as The 'Law, of The Indies. Under it, the modes of disposal
of public lands ware: (1) By apportionment; founding of a town; (2) grant
of a town council; (3) by confirmation of long possession; (4) by confirmation of
defective or Imperfect titles; (5) composicton con .1 estado (adjustment); (6)
sale; (7) Special grant; (8) preecriptioc.

4 Such proceeding consisted in the filing by the holder of a land an applica-
tion with the competent authority for the confirmation of his possession and the
£wiance of a gratuitous or onerous title under certain conditLons.

SV4TUXRA supra, at 5-14.
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Decree of August 31, 1888, the issuance of such title has no founda
tion in law and in fact, becamuse all public lands in the Philippines
which were subject to adjustment with the government pursuant to
the provisions of the Royal decree of June 25, 1880 were divided into
two groups: (1) to inchade al those 1-1d which were bounded at any
point by other public lands and those which although bounded on all
sides by privately owned lands contained an area in azcese of thirty
hectars (2) to include all those lands containing not more than thirty
hectares and bounded on all sides by privately-owned lands.

"The adjustment or composlcion of lands und" the first group
was to continue a provided for in the rules of June 25, 1880 or with
the intervention of the Inspector Oral de Mantu6 under the so-
perrislon of the Director Gea/ re Adrmidstoaion CiviL The ad-
justment of the second goup was delegated to the provincial board
and issa of title to the applicant after complying with the pro-
cedure outlined in said royal decree of 1880, and the approval there-
of wa made by the chief of the province in his capeity as deputy
of the Director Q tLra.

Natural Resources-Effect of award of ato and iwuanme of patent
over public agricultural lard.

VMATA RZA.LT-Y, IMC v. 3MmZ
G. R No. L-6763, January 31, 1955

The Public Land Act I prvides for the administration and disposi-
tion of alienable public lands. Persons occupying and cultivating alien-
able public lands who have not obtained titles theret from the gov-
ernment and who do not have the so-called 'imperfect titles" which may
be confirmed under a judicial registration proceeding instituted under
the Land Registration Act ' may avail themselves of any of the means
of acquiring a patent for their landholdings under the Public Land
Law.4 As to the alienable portions of the public domain which are
unoccupied, the same may be acquired by homestead entry or by sale
under the Public Land Law.' The patents' granted under the Public
Land Law do not take effect as a conveyance or bind the land 7 but
shall operate only as a contract between the government and the grantee

I Com. Act No. 141.
1CAtrl Capi v. Ramiras, 40 PhIL 883 (1920).
3 A pr-son who has no absolute titde to the property may prov that he has

LoIperfect title thereto within the contemplation of section 48 of Act No 141, that
is he had applied for - grant of the same during the Spanish regime but failed to
obtain title thereto, or that he had bies in the contir2u lpmmion of the property
since July 26. 1894; if he pwrvvs he ha imperfect title he may request that such
title be registered in his name in accordance with Sec. 48, par. (a) and (b) and
section 50 of Com. Act No. 141, in connection with Seco. 37 and 38 of Act No. 496.4 VzmwTU3A LuA RzamCstATX)N AD MOgTOAaKS, (3rd Ed. 1951) 240.

'Ibid.
6"A 'patent is a mimanment of title issed by a goverment or utato for the

conveya of some poction of the public domain." Wright v. Rosberry, 121 U.S.
488 (1887), cited In Eouviers Law Dictionary (3rdL EAd 1914).

7 "The act of registration shall be the operative act to convey and affect the
land..." Sac. 122, Act No. 496.
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and as evidence of authority to the clerk or register of deeds to make
registration.8 The delay in the issuance, however, of the patent can
not affect the vested right of the applicant of a public land. A home-
steader acquires a vested right to the land upon approval by the Di-
rector of Lands of the proof submitted to him showing that the ap-
plicant had complied with all the conditions necessary for the issuance
of the patent,1 0 provided the land, subject-matter of the homestead,
was public land.11 The issuance of the patent in such a case becomes
a mere ministerial act of the officer charged with that duty.12 Even
without a patent a perfected homestead is "a property right in the fullest
sense, unaffected by the fact that the paramount title to the land is
in the government""1

The instant case, involving the sale under the Public Land Law
of public agricultural lands, states the effect of the award of the sale
and of the issuance of the patent and its registration upon the owner-
ship of the land. The awardee acquires a vested right to the land when
he has complied with all the conditions prescribed by the law and
not from the date of the awarcL Before the issuance of the patent
title remains in the government and the awardee may still be subjected
to certain charges which the government may impose as such owner.
The facts of the case are these: Four persons applied for the sale of
four tracts of public agricultural lands. The lands were awarded to
the applicants subject to the condition that the applicants cannot dis-
pose of any timber thereon for commercial purposes without license
from the Bureau of Forestry. In 1935 the plaintiff acquired the rights
of the awardees over the lands. In 1940 patents were issued and regi-
tered. From 1935 to 1940 the plaintiff had been paying forest charges
and in this action he sought the recovery of the amount he had paid
on the ground that he was already the owner of tho lands since title
to the property passed to his predecessors in interest at the date of the
award of the sales applications. The Supreme Court held the conten-
tion of the plaintiff untenable. It said that the effect of the award
was merely to authorize the applicant or awardee to take possession
of the land so that he could comply with the requirements prescribed
by law before a final patent can be issued in his favor. Before these
requirements are complied with the government is still the owner of
the land as in fact the application may still be cancelled. What divests
the government of title is the issuance of the sales patent and its sub-

s c 122, Act No. 49&
9Murpby v. Packer. 152 U.S. 398 (1894).
1OVZW7TJA, supra. note 4.
I De lot Reyes v. Raxc, 38 Phil. 480 (1918).
12 Ibid.
i BIlboa v. Faraslo., 51 PhiL 498 (1928). The court said, "a perfected valid

approprlation of public lands operates as a withdrawal of the tracts from the body
of the public domain and so long as such appropriation remrains valid and subsist-
ing the lands covered thereby is deemed private property."
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sequent registration in the ofti of the Regster of Deeds. Since the
timber in question was cut by the plaintiff before the issuance of the
sales patent in its name or in those of its predecessors in interest, it
follows that the plaintiff was not yet the owner of the lands when the
timber thereon were cut and so it cannot claim exemption from the
payment of forest charges on the mere plea that it had already acquired
ownership of said lands.

Civil Lsw.-Inerpretation of contracts; concept of 'termination of

war in relation to privato contracta.

FAB= v. Coutr or APPzALs Arm Mowo
G. RL No. L-6368, March 29, 1955

War in the legal sense continues until and terminates at the time
of some proclamation of peace by an authority competent to proclaim
it. The mere cessation of actual hostilities does not terminate war
until followed by formal declaration or proclamation of peace.s These
are settled principles in political and international law. When, how-
ever, the obligations of the parties (inhabitants of the same belligerent
country) to a private contract are made to depend upon the "duration
of war,* or "termination of war," the question may well be raised: When
does the war end for purposes of the contract? Authorities differ in
answer. It has been held that as to citizens of one of the belligerents
in their relations with each other, war terminates and peace is restored
when hostilities cease, notwithstanding that where such relations are
not involved or for other purposes, war may be deemed as continuing
until peace has been proclaimedA But according to our own Supreme
Court in the instant case, the general rule even with respect to private
contracts is that war terminates when peace is formally proclaimed.
The exception is where the parties to the contract meant only the
cessation of hostilitie& When therefore the parties use the words "term-
ination of war" the meaning of the phrase is a question of intention.

The case under review involved a contract of sale with the right
to repurchase executed during the Japanese occupation, the vendor hav-
ing reserved such ight within the period of "three months from and
after the termination of the war at present raging." Tender of repay
ment was made by the vendor on April 8, 1946 but was refused by the

167 CJ. 429 S. 195; United Stat v. Tubig. 3 PhiL 244 (1904); Raquiza
v. Bradford, 41 O.0. 7. 626 (1945); Yamahita v. Stywr, 42 0.0. 7, 664 (1945);
Untal v. Chief of Staff. 47 0.0. 3, 1147 (1949).

2 67 C J. 430.
S Nelon v. P&anning. 53 Ala. 549 (1875).

546



RECENT DECISIONS

vendee. The present complaint was filed on May 24, 1947 for the re-
conveyance of the property upon payment of the repurchase price. The
Japanese formally surrendered on September 2, 1945. President Tru-
man of the United States issued his proclamation of peace in Decem-
ber, 1946.

The Court of Appeals held the view that, as to private contracts,
war ends when hostilities cease,4 although it admitted that generally,
war ends when peace treaties are signed and ratified or peace is formally
proclaimed. The Supreme Court considered the opinion of the Court
of Appeals as resulting from the failure of the latter to appreciate cor-
rectly the rulings in the cases cited by it to support its decision. The
Supreme Court observed that in those cases the general rule was enun-
ciated to the effect that war ends when peace treaties are signed and
ratified or peace is formally proclaimed. It went on to say that the
same authorities specifically qualify the rule "where the parties to a
contract so intend" or in "determining the intent of the parties." It

concluded:
"Suppo-ing therefore that the above enunciates the principle as

to contracts, It appear from the same and the citations thereto that
was terminates when peace Is formally proclaimed, ecept where the
parties have intended otherwise and meant more cessation of hostilities."

Furthermore, the Court added, in this jurisdiction the language of
a writing 'is to be interpreted according to the legal meaning it bears
in the place of execution," and according to the cases decided by the
Court,5 war terminates in the legal sense upon official proclamation of
peace. There was nothing to indicate that the parties to the contract

under consideration had intended the mere cessation of fighting;, on the
contrary, the short period of three months indicated that both parties
bad contemplated the return of complete normalcy, not merely the end
of the armed conflict, for everybody knows that months and years after
such ending is a period of reconstruction and economic hardship. The
vendor. a refro therefore should be allowed to repurchase the property.

4 Thereforo the Court of Appeals held that in so far as the contract under
consideration was concerned, war terminated on February 27, 1945 when General
MacArthur turned over the govenrment of these Islands to President Osmea tn
Malacaiang palace, or at the latest on September 2, 1945 when the document of
formal surrender was signed by the Japanese on board the U.S. battleship MIS.
souri. The Court of Appeals cited the following authorities:

Kalaher v. Hopkins, 6 Cal. 2nd, 537, 58 Pac. 2nd 1278, 1279 (1936); Rupp.
Hotel Operating Co. v. Dorn, 158 P1*. 541, 29 So. 2nd 444 (1947); larnall v.
Day, 37 N.W. 2nd 277 (1949).

5S es note 1.
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Civil 'Law.-zescription of action for revezy of land -based on
fraud.

RAYeumo v. APABEx

G. R. No. L-7651, February 28, 1955

Fraud that affects obligations are of two kinds: causal fraud 1 and
incidental fraud.3 Causal fraud vitiates consent and when serious is a
ground for annulling contractsL Incidental fraud merely gives rise to

an action for damages 4  The action for annullment must be brought

within four years from the time of the discovery of the fraud5 Other-
wise the action is barred.

Where the owner of real property deprived thereof thru fraud insti-

tutes an action for the recovery of his property, such action is barred

if not brought within the statutory period of four years counted from
the time the fraud is discovered. This is so even if the direct purpose

of the action is the recovery of title and possession to the land,7 for

the action is based on fraud. This is the ruling in the present case.

Plaintiffs in this case were registered owners of a parcel of land mort-
gaged to Macondray, Inc- Plaintiffs and defendant Arable agreed that
the latter would repay the loan to the mortgagee and be subrogated to

the company's rights; but abusing the o of the plaintiffs, de-
fendant made them sign a deed of absolute sale of the property mort-

gaged. The fraud was discovered on June 27, 1945. Suit was brought
only in 1953. Plaintiff contended that the action was for the recovery
of title to realty and therefore under the applicable laws his action

had not yet prescribed. The Supreme Court, rejecting the theory of
the plaintiffs, said:

i Casl fraud or dolo cau snte is that "fraud without which the contract would
Dot have been executed, or that which affects the ssence of the same of the sub-
stance of the thing which is the object of the contract" 4 SANcrZ Rose" 197
cited in Irn PADnLLA. CrvL Cog= ANoTarATD, 481. Ther. is fraud when through in-
sidlous words or machination of one of the contracting parties, the other is in-
duced to enter Into a contract which, without them he would not have agreed tm..
Art. 1338, Civil Code.

I Incidental fraud o dojo inadente is that -fraud which does not have the ef-
fect of doJo cmasa, but co=xta of the deceit used by one party upon the othe
which is inconaistwat with the principle of good faith 4 SA24CH= Roman 197.

3HiII v. Veloso, 31 PhIL 160 (1918). "A contract who consent is givwn
through nistake, violence, inmtimdaton, undue inDuence or fraud is voidabl.
(Art. 1330, Civil Cod.). 'Tbe following conracts arm voidable or annulable, even
though ther may have een no danage to the contracting partiee: . .. (2) Tbo0
whem tho co, st Is vitiated by mistake, violence, i1timidAtin, undue Inrlueo,
or fraud." (Art. 1390 Civil Code). '7n orde that fraud may make a Ctract
voidable, It aould be eeiom . .. "(Art- 1344). Ctvi Code).

4Ar. 1344, s d par., Civi Cod.
SAt, 1391, C*vi Cd
SAt 1139. Civil Cod..
T"Rel actiona over Immovablee pmecribe afteir thirty yeamu Art. 1141,

Civil Coda.
g The law th appUcable ws Act Nc- 190 nder which rew actions preecribe

after too years
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"It may be that the recovery of title to and possession of the
lot was the ultimate objective of the plaintiffs, but to attain that goal
they must need first travel over the road of relief on the ground of
fraud; otherwise even if the present action were to be regarded an
& direct action to recover title and possession, it would nevertheless
be futile and could not prosper for the reason that the defendant
could always defeat it, by merely presenting the deed of sale which
is good and valid to legalize and justify the transfer of the land to
the defendants until annuled by the courts."

The reason then for the above rule is that it is indispensable for
the plaintiff if he were to win his case to attack the validity of the
contract purporting to transfer the property to the defendant. But he
could no longer do this because of prescription. It should be observed
that the ruling of the Court covers not only actions for the annullment
of contracts involving real property but also actions brought directly
to recover the title to property. The instant case therefore is a quali.
fication of the rule respecting prescription of actions brought for the
recovery of the ownership and possession of immovables.

Besides, the defendant had sold the land prior to this action to a
third person in good faith to whom a transfer certificate of title was
issued. This alone would be enough to defeat the plaintif's suit.

What then is the remedy of the plaintiffs in this case? The Court
said that the only remedy would have been an action for damages but
this remedy had also prescribed already, since it is only demandable
judicially within four years after the discovery of the fraud.

Civil Law.-Civil liability for quasi-delicts.

IBA RZ v. NowrH NEGROS SUaA x Co. ET Al-
G. R. No. L-6790, March 28, 1955

An act or omission made punishable by the Penal Code or by special
penal laws may give rise to a civil liability on the part of the offender
in favor of the aggrieved party.' When the act or omission of the da-
fendant for which he is criminally prosecuted is characterized with neg-
ligence, then the same negligent act or omission causing damages may
produce civil liability arising from a crime, or create a cause of action
for quasi-delict 2 The distinction between the civil liabiity created by
the commission of the felony or ex delicto and the responsibility for

I Art. 100 Rev. Penal Code, provides that "every person criminally liable
for a felony Is also civilly liable." See also case of Copiaco v. Lu on Brokerage
Co. 66 PhiL 184 (1938).

There are exeptions to the rule in Article 100. Thus persons may not be
civilly liable when in fact there is no civil liability. although they are crinxinally
liable. U-S. v. 1-erry, 23 Phi. 600 (1913).

The rule mans that there is civil liability in thoie case where damages
actually reaulted from the offens. (I AQLrINO, NOirm opt Tm RE mED PXAL Cove
rRey. Ed 19521 406).

ZBrr]eko v. Garcia, 73 PhIL 607 (1942).
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damages as a result of a quasi-delict or culpa aquilia is important
The right of the aggrieved party to recover damages based on the act
or omission complained of as a felony is governed by the Revised Penal
Code.* The obligations derived from quasi-delicts are governed primarily
by the Civil Code and secondarily by special laws.' However, should
the plaintiff choose to proceed against the defendant for the civil liability
incurred as a result of the crime, he cannot again recover damages for
the second time on the basis of the quasi-delict.5 The plaintiffs then
may choose which remedy to enforce.' And in order to know what
remedy the plaintiff has chosen, it is necessary to determine the nature
of the obligation which the plaintiffs seek to enforce against the do-
fendantiL

In the present case, the Supreme Court had occasion to call atten-
tion to the distinction between actions based on culpa aqufliana and
civil liability for criminal acts under the Penal Code. A collision took
place at a railroad junction between a car driven by Gil Dominguez
and a train with Gustilo and Perez as locomotiveman and brakeman
respectively, and owned by the North Negros Sugar Co., Inc. As a
result, the pasengers Ibeiiez and Bargo died, and Celis sustained physical
injuries, for which Dominguez, Perez and Gustilo were charged with
double homicide and grave physical injuries. The defendants who were
tried separately were acquitted in separate decisions. In the course of
the trial of the criminal cases, the offended parties reserved their right
to file a separate action for damages against the defendants. The present
action was instituted by the heirs of the deceased Iba iez against the
North Negros Sugar Co. and its two employees, seeking to recover
damages for the death of the deceased Iba ez, The trial court dis-
missed the action on the ground that defendants Gustilo and Perez, hav-
ing been acquitted in the criminal cases, could no longer be held civilly
liable, much less the North Negros Sugar Co. The plaintiffs appealed.

The Supreme Court, after taking into consideration the reservation
made by the plaintiffs in the criminal cases, observed that their present

cause of action was predicated not only on the recklessness or negligenc
and infraction of special laws and regulations of the defendants Gustilo
and Perez but also on certain acts and omissions committed by their
co-defendant, the sugar company. In short, the action was based not
on an obligation axising from the act or omission complained of as a
felony. As the Court explained:

'ibu mg other thl there are alleged in the coimplaint o'-
tain tortious acts committed by &eld corporation which consist In fall-

sArt-* 1161. Civil Code; Lu Chu SIng and La 7fan Chon v. Lu TLong Gd
43 O.0. 2, 453 (1946); City of Mends v. Ma-n4iar- Co, 52 PhIL 586 (I ).

4 Art. 1162, Civil Cod.
&Art- 2177. Civil Code
163arDedo v. arcia. ra.
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Lg to exercise and employ due care and diligence, In the selec-
tion, supervision and control of its servants which by their very na-

ture were not alleged in the criminal charge, for they are apart and

independent of the acts of negligence imputed to Its employes.. In

other words, the civil action they have instituted is based, not on the

civil liability of the defendants arising from the criminal act they have

supposedly committed giving rise to the death and Injuries sustained

by the victims but on the gemeral provisions on negligence embodied

in articles 1902-1910 of the old Civil Code."7

Thus, the Supreme Court in the foregoing case has reiterated the

principle enunciated in past decisions and embodied in Article 2177

of the present Civil Code, that the responsibility for fault or negligence

for a quasi-delict is entirely distinct from the civil liability arising from

negligence under the Penal Code. The action for damages brought by

the heirs of the deceased could proceed regardless of the result of the

criminal prosecutions.'
With respect to the employer-defendant, the remedy chosen by

the plaintiffs gains importance in that an employer is primarily liable if

the source of the obligation to indemnify is quasi-delict,' whereas if the

action were for indemnity for a criminal offense, its liability would only

be secondary."'

To dorico C. Taguinod

?Now Arts. 2176-2194. Civil Code.
$Art. 31, Civi Code.
VArt. 2180, Civil Code.
1 0Art. 103, Rerv. Penal Code; City of Manila v. Meralco, 52 Phil. 586 (1928);

The law applicable is the Revied Penal Code. Telerla v. Garcia, 40 O.0. 12 Supp.
115 (1940); Yumul v. Jullanr. 40 O.0. 15. 3118 (1941); Torrebillas v. Soques
CA. 46 O.0. 5618 (1948).
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