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Rate of Exchange.
Which rate of exchange I should be the basis of payment -the rate

existing at the time of the negotiation of the instrument or the rate
prevailing at the date of maturity? In the case of Gregorio Araneta,
In- v. Philippine National Bank2 the Court looked into the stipulations
of the parties in solving this problem. The pertinent clause reads: "In
consideration thereof, I/we promise and agree to pay you at maturity
in Philippine Currency the equivalent of the above amount or such por-
tion thereof as may be drawn or paid upon the faith of said credit . .

and agree to reimburse you in the manner aforesaid . . ." Construing
the above clause, the court held that the reference to the maturity of
the draft has to do with fixing the time of payment and not the rate
of exchange. The rate of exchange at which the draft should be paid
by the plaintiff, according to the terms of the agreement, was deter-
mined by the rate prevailing on the date the draft was drawn and
presented or negotiated.$

Consideration.
In the case of Garwcia v. Lian o4 plaintiff succeeded in securing the

lease of the Sta. Crux churchyard for the defendant, and in considera-
tion for this, defendant executed a promissory note.5 In an action on
the note, defendant and his guarantor alleged that there was no valid

* LL.B. (U.P), LIM. (Yale). Assistant Professor, College of Law, U.P.
* LL.B. (U.P.), 1.. (Yale), Assistant Professor, College of Law, U.P.
1 Sec. 2, Negotiable Instruments Law provides: The sum payable is a sum

certain within the meaning of this Act although it is to be paid - (d) With exchange,
whether at a fixed or at the current rate.

150 O.0. No. 11, p. 5360 (1954). In this case, plaintiff applied to defendant
for a letter of commercial credit in favor of the Allied National Corporation, Ltd.
of London for the sum of £7,440. On Aug. 30, 1949, a draft for X4,031.13 was ne-
gortiated by the defendant's correspondent bank in London against planif'rs crediL
Defendant paid the draft at the than existing rate of $4.0325 for every English
poundi. On Dec. 25, 1949, the date of maturity of the draft, the British pound was
devaluated from $4.0325 to $2.8015 to a pound. Plaintiff paid defendant 123,194.37
based on the rate exising at the time of maturity. Defendant, however, claimed
that the rate of exchange should be that existing at the time of negotiation of the
draft; hence it debited plaintiff's overdraft account in the sum of P10,533.55, the
balance which It alleged w-s still due.

8Bankdng practice that a draft should be paid at the rate of exchange exist-
ing on the date of maturity is immaterial where there is an express contract be-
tween the parties.

450 O.0. No. 3, p. 1145 (CA.) (1954).
gThe note provides, in part: "For value received, I promise to pay Pedro V.

Garcia or his order, the sum of P29,000, without interest. . ...
(Sgd.) Tormas B. Lianco
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consideration for the note. The Court of Appeals held that there was

a valid valuable consideration for the note-consisting of the services
rendered by the plaintiff-eppellee in securing for the defendant the lease
of the premises around Sta. Cruz Church. Consideration which is suf-
ficient to support a negotiable instrument, may consist either in some
right, interest, profit, or benefit accruing to the party who makes the
contract, or some forbearance, detriment, loss, rsosibility, or act.
labor or service on the other side.' Services rendered by the payee of
a note in securing the lease of certain premises is such consideratiom.

CARmaAGE 07 Goos ny SzA Acr

Suit for lows or damages naybe brought within one year.

Under the Carriage of Goods by Sea Act 7 the failure by the ship-
per to give notice of 1os or damage to goods to the carrier will
not defeat the right of the shipper to recover for such loss or damage
provided suit is brought within one year after delivery or from the
date when the goods should have been delivered6 The provisions of
this Act on the carrier's liability may not be rendered nugatory by
any stipulation in the bill of lading In the case of Elwe- & Atlantic
Mutual Insurance Company v. Court of Appeals, International Harvester
Co., & Isthmian Steamship Co. our Supreme Court declared 'that clause
18 10 of the bill of lading must of necessity yield to the provisions of
the Carriage of Goods by Sea Act prohibiting covenants, agreements, and
clauses relieving the carrier or the ship from liability for loss or damage
to or in connection with goods otherwise than as provided for in such
Act. The Court further ruled that granting that the Act did not cover
the contract between the parties due to the fact that the goods were
shipped while the Philippines was still a territory of the United States,
still there would be nothing to prevent the parties from making the

SStory, On Promissory Notes, ection 186.
7PubIc Act No. 521, 74th U.S. Congvse. By Comnonwealth Act No. 65, ap-

proved and tki effect cm October 22, 1936, the Carriage of Goods by See Act was
ecceptd and extcded to the PhiUmppSs.

I See Benito Chua Kay v. Everet Steamship Corporstion, GR. No. L-5554.
prociaSlted May 27. 1953.

*Secti:o 3, paragrwpb S, Carriage of Goods by Sea Act.
10 Clause 18 of the bill of ladi provides that notice of lose be given to the

carriar within 30 daso after receipt of the good
Section 3, per. 6, sub-pararaph 4 provides: "In any event the carrier and the

ship shall be discharged from all liability in respec of tos or danage -ow suit
ia brought within one yedr after deUvery of the goods or the date whan the goods
shouid ave been deliverd: Provided., that If a notice of lose or diaage, either ap-
parent or concealed, is not given as provided for in this section, that fact shll not
affect or prejudice the right of the shipper to bring suit within one year after the
delivery of the goods or the rate when the goods should hs been delivered."
Compare with Article 366, Code of Commerce, wber notice of loss or damage
is a condition precedent for bringing suit for recovery.
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Act applicable to their contract by express agreement, as the parties in
this case actually covenanted."

, suRANcE

Accidental Benefit Clause-Effect of Murder.
Accident insurance is a form of insurance which provides for a spe-

cified payment in case of an accident resulting in bodily injuries or
death."2 Accident insurance on life may be obtained by specific poli-
cies of accident insurance or in a clause appended to or made a part
of the ordinary life insurance policy, generally called "Accidental Bene-
fit Clause." In the case of Kanapi v. The Insular Assurarbe Co. Ltd,%
our Supreme Court held that death resulting from injury "intentionally
inflicted by a third party" (murder in this case) is not accidental death
or death due to accident. Far from proving that the insured died from
bodily injury sustained in an accident, the agreed facts were to the ef-
fect that the insured was murdered, thus making it indisputable that
his death resulted from injury inflicted by a third party and not by
accident. In so far as death intentionally inflicted by a third person
is excepted by the clause, recovery was denied.

Concealnent-effect of phyaicians findings.
In the absence of fraud or collusion, is the insurer bound by the

findings of its own physicians that the insured was an insurable risk?
In the case of Chuy v. The Pilippirne Arerican Life Insurance Co.1"
our Supreme Court held that in the absence of fraud or bad faith on
the part of the physicians conducting the medical examination, their
findings that the insured was an insurable risk shall preclude the in-

11 QuotatL "Prior to the Philippine Independence on July 4. 1946, trade be-
twen the Philippines and other ports and places under the American Flag w
not, by ordinary definition, foreign commerce. Hence, the U.S. and Philippine Acts
did not apply to much tro e. even though conducted under foreign bqtoms and
under foreign flag. unless the carrier expressly eercis d the option given by section
13 of the U.S. Act to carry under the provislon of that Act." However, in the
cam of Bertito Chu& Kuy r. Evlert St*ewahp Corporation, supra, the Court held
that, after July 4, 1946, the Philippines is a foreign country to the United States
and the Carriage of Goods by Sea Act will apply to all commerce to and from the
P'hllppines in foreign tride.

zD Ofinition of accident insurances Employer's Liability Assuran Cor-
portion V. Merrill, 29 N.]. 529. The happening of the event, to be properly
tarmed an accident, mt at not- only be unforeseen, but without the design and aidOf the persm. & Christ v. PACific MutuAl ife Ins. Co. (1924) 35 A-L.R. 730.1 50 O.0. No. 3. p. 1044 (1954). The defendant insurance company issuewd
0 poUcy on the life of plaintiff's husband whereby the defendant undertook to pay.
the plaintiff beneficiary, upon death duo to natural causes P5.000 and if desath
be due to accidental means, an additional ",000. The insured died from a bullet
wound Inflicted by one Conrodo Quemoglng who w-as found guilty of murder.

2450 O.0. No. 3, p. 1157 (Court of Appeals case) (1954). The insured in,
this case was examinod by four physicians of the defendant company and wase
crtified by them to be insurable. His application. together with the certificatlon.
of the examining physicians was duly approved by medical director of the compwa3-
and the policies issued.
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surance company from setting up the defense that the insured was in
bad health. therefor not insurable. Speaking through Justce Pabl,
the Court held that Ofour doctors of the company which insured the de-
ceased are the parties most interested in procuring the truth about the
state ot health of the insured. They had examined him and declared
that he was in good health because they were convinced that he was
There was neither the slightest indication that they acted in bad faith
or perpetrated a fraud."

Another question raised was whether the refusal of the insurance
company to settle the claim entitled the plaintiff to recover damages
for delay2'6 The Court held that damages may be recovered only if
the defendant company acted in bed faith in contesting the claim and
the lapse of seven months was not indicative of bed faith inasmuch as
the company was merely taking the necesry precautios to ancertain
the identity of the insured.

Insurer Rigft of Subrogatioz.

The new Civil Code provides that "if the plaintiff's property has
been inured, and he has received indemni from the insrance com-
pany for the injury or loss arising out of the wrong or breach of the
contract complained of, the insurance company shall be subrogated to the
rights of the insured against the wrongdoer or the person who has vio-
lated the contract." I This right of the insurer to be subrogated to the
rights of the insured will arise only if the insured is not at fault. If
the insured is guilty of negligenc or fault, as a consequence of which
the injury or loss resulted, the insurer has no right to subrogation. In
the case of The World Fire & Marinme Imrance Co. vs. Macomdray &
Co., Inc.,"7 the insurer was granted the right to subrogation where it
paid the insured for the loss of a large quantity of fountain pens and
lighters as a result of pilferage on the pier while the cargo w awaitin
delivery. The loss was accountable to the fault of the firm performing
the arrastre service.

Obligation of Irnsvr in Case of GChatanty.

As a general rule the contract of insurance is a principal obligation
to pay to the beneficiary the amount of the policy when the risk in-
sured against happens. However, when the insurance company becomes

t sArticle 2206 of the Civil Code providee: "In the ab om of ftiPatom
attornevs fees and erpense of ligatkn other than Judi ciao, be tv-

coee,.cp: .. (5) Wheoe the defendant acted in v~ and evkdmct bed
faith in refusing to satisfy the plaintiff's vald, Just and ddaxbn cdlaimn

Sec. 91-a of the Inumance Act allows the plaintiff-benedicay Lteres at the
reta 6 per centum per anum for the delay, w the cost find, that there was
jusifcation for the bmsurenm company to , - the paynwnt. Bee Teal Motor
Company v. CcArnwnal Inwranc. Co. 59 Phil. 804.

lSSee Article 2207, New Civil Code. The right to SubrOgNtIOn Is Ig only
in cause of property lnsurazn

lYCourt of Appeal's Case, 50 O.0. No. 10, 4901 (1954).

258



ER CANTILE LAW

a party to a contract acting as a guaranty for the fulfillment of an ob-

ligation by the principal parties bound on a contract, as for example

the delivery of certain amount of lumber, the obligation is merely sub-

sidiary. In the case of The World Wide Insurance and Surety Co. v.

Jose et aI,2 the Court held that the obligation of the insurance com-

pany is only subsidiary and not primary because it construed the con-

tract of the insurer to be one of guaranty and not of insurance strictly.

Tra dir with the Enemy Act-Effect on Insurance Policie.

In the case of Brownell, as Attorney General of the United States v.
Sun Life Assurance Company of Canada,1" the Court had occasion to
pass upon the effect of the Trading with the Enemy Act 10 on insurance
policies enforced in the Philippines at the outbreak of the last war. The
Court ruled that the application of the Trading with the Enemy Act in
the Philippines is based concurrently on the operation of the Philippine
Property Act of 1946 and on the tacit consent thereto and the conduct
of the Philippine Government in receiving the benefits of its provisions.
Payment, therefore, by the insurance company to the government of the
United States without the execution of a deed of discharge and indem-
nity for its own Protection saves the insurer from any further liability
because the said Act considers such payment as a full acquittance and
discharge for purposes of the obligation of the person making th, pay-
ment.

PRIVATE CORPORATIONS

CORPORAT ExSrmNcz

A. One Man Corporatio.

In the case of Marvel Building Corporation, et a! vs. Saturino Da-
vid, the defendant Collector of Internal Revenue seized properties ap-
pearing in the name of the plaintiff corporation to answer for the pay-
mOnt of war profits tax amounting to P3,593,950.78, assessed against
plaintiff Maria BL Castro, appearing in the books of the corporation as

2850 O.0. No. 11, p. 5287 (1954).
1950 O.0. No. 10, p. 4814 (1954). The action was Instituted in the C 1

of Manila under the provsoas of the PhIippine Property Act of the United Statfe
aaimt the defendat to compel the respondent to comply with the dxm ad Of
the petitioner to Pay -him the mun of P310.10 which mrpmtad one-half of the
proceeds of an wdowm6et poLIcy which matured on August 21. 1946 and whirb
w payable to Naoglro Aiha, a Japane. natioem. Under the poUcy, Ahau
and his wife, Fomena Osymapr, were Insured jointly for the sum of Pi,00 and
upon maturity the proceeds thereof wee payable to maid imored. share and share
aike. The contention of the defendant wa" that the Trading with the EmyUg
Act of the United States wee of doubtful application in the Philippinee because it
ha not been adopted in our Jurlsdiction.

2OPubHc Low No. 91, 65th Congre of the United Status, passed on October
6, 1917, entitled: "An Act to Define. Regulate, and Puniah Trading with the

MneMy and For Other PurPoees." See Republic Act Noe. 7, 8 &nod 447; Also
Ezecutive Order No. 29. October 25. 1957.
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the principal stockholder. From the evidence presented, the Supreme
Court found that the other stockholders w-re mere dummies of said
Maria a. Castro, who is in fact the sole owner of all the shares in the
plaintiff corporation. A stock corporation, however, is not dissolved by
the mere fact that all the shares of its capital stock have come into

the hands of a single stockholder or of a less number of stockholders
than were required by the statute in the formation of the corporatioOA.
In other words, the degree of majority or d in stock ownership
does not destroy the corporate entity or make it the same as that of
the stockholder.n This is the general rule.

B. Piercing the veil of corporate fiction.

In the same case of Marvel Building Corporation vs Saturuira

David, the Supreme Court denied the petition to enjoin the defendant
Collector of Internal Revenue from selling the properties desribed in
the complaint as belonging to the plaintiff corporation in order to pre-
vent evasion of payrment of taxes upon finding that all the shares of said
corporation belonged to the very same person against whom a tax had
been asmessed. In effect, the Supreme Court pierced the veil of corpo-
rate fiction and looked beyond to the person of the sole stockholder.

Practically all authorities agree that under some circumstances in

a particular case the corporate fiction may be disregarded. A leading
and much cited case puts the rule as follows: If any general rule can

be laid down in the present state of authority, it is that a corporation

will be looked upon as a legal entity as a general rule, and until a
sufficient reason to the contrary appears; but when the notion of legal

entity is used to defeat public convenience, justify wrong, protect fraud

or defend crime, the law will regard the corporation as an association
of persons.n Another rule is that when the corporation is the mere

alter ego, or business conduit of a person, it may be disregarded-' Cor-

porate fiction, therefore, will not be disregarded without just cause and

this in addition to mere unity of interest Before corporate entity can
be disregarded and the acts and obligations of a corporation can legally

be recognized as those of a particular person or vice versa, it must ap-
pear that the corporation has ceased and the facts must be such that an

adherence to the fiction of the separate existan of the corporation

would, under the particular circumstances, sanction a fraud or promote
injustice. Whether the corporaton shall be disregarded depends on ques-
tions of fact, to be appropriately pleaded' No fictitious holding can

21 MJuck?. vi. Fitt., 5S F. Supp. 41, 46.
22 Govdie, S. & F. R. Co. vis. Goorla Pnubc Serkvoe 0 F 289 Fed. 87.
25 U.S. vv. Whwag k" R*frigwrafor Tturat Co, 142 Fed. 247.
24 Wood Etig. vs. Charaor-CLA, 286 Pec- 1001L
25 Mirilio vL Rowoley. 187 CaL 481.
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be allowed to evade taxation and a corporate holding may be disre-
garded to frustrate such a plan."

This rule of disregarding corporate fiction under certain circumstances
has been consistently applied by our Supreme Court.27

CAPAcrrY TO BCOM A PARTNER IN A PARTNERSIP

In the case of J. M. Tuason & Co, IZnc, repreented by its managing
partner Gregorio Araneta, Inc. v& Quirino Bolaro, the action was for the
recovery of possession of registered land. The defendant set up the
defense of prescription and that registration of the land in dispute was
obtained by the plaintiff or its predecessors in interest through fraud or
error, without the knowledge of or notice to the defendant. The trial
court rendered judgment for the plaintiff declaring the defendant without
right to the land in question. On appeal, the defendant assigned as
one of the errors the fact that the case was not dismissed on the
ground that it was not brought by the real party in interest. The Sup-
reme Court held that what the Rules of Court 2s require is that an action
be brought in the name of but not necessarily by the real party in
interest. In fact the practice is for the attorney at law to bring the
action, that is, to file the complaint in the name of the plaintiff. That
practice appears to have been followed in this case, since the complaint
is signed by the law firm of Araneta & Araneta "counsel for the plain-
tiff" and commences with the statement: "Comes now the plaintiff through
its undersigned counseL" It is true that the complaint also states that
the plaintiff is "represented herein by its managing partner Gregorio
Araneta, Inc.," another corporation, but there is nothing against one
corporation being represented by another person, natural or juridical, in
a suit in court. The contention that Gregorio Araneta, Inc. cannot act
as managing partner for the plaintiff on the theory that it is illegal
for two corporations to enter into a partnership is without merit, for
the true rule is that "though a corporation has no power to enter into
a partnership, it may nevertheless enter into a joint venture with ano-
ther where the nature of that venture is in line with the business au-
thorized by its charter.7" There is nothing in the record to indicate
that the venture in which the plaintiff is represented by Gregorio Ara-
net Inc. as its "managing partner" is not in line with the corporate
business of either of them.

Thus, it has often been stated by the courts that it is ultra vires
of a corporation to become a partner.' The objection has been stated

t4 Gardir vs. Trissorer & Receiver Gereral, 225 Mass. 355.
1 7Koppol (Philippins) vs. Yatco--Off. Gax. Nov. 1947. p. 4604; Cagayan

Pisirt Dev. v-s. Sandiko--36 Off. Gas. 1118, May, 1938; Le Carvwn Coffee Factory
Inc vs. "K shan. OJR.. No. L-5677, prom. May 25, 1953.

23 Rule 2, Section 2.
23 Wyorning Indian Oil Co. vs. Weston, 80 ALR 1043, cited in Fletcher 2 CYC

of Corporations 1082.
30 rur.wck Timber Co. vs. Guy, 52 Ga. App. 617, 184 S. E. 426 (1936).
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by an author 3 1 to be that a corporation is authorized to act only through
its directors and officers in the transfer of its property, in the incurring
of obligations and in otherwise carrying out its purpose. If it were to
become a partner, co-partners would have the power to make the corpo-
ration a party to the transactions in an irregular manner, since the
partners are not agents subject to the control of the Board of Directors.
The ultra vires doctrine as a basis for a defense to contracts to which
the corporation has become a party is of diminishing importance. The
tendency of modern corporate legislation is to abolish it. Even without
legislation, an ultra vires contract of partnership is, if partially executed,
a foundation of rights. Neither the corporation nor the non-corporate
partner is permitted to refuse to account for property received for the
joint account. In many cases, the courts have avoided the difficulty
by designating the relation as joint adventure, rather than partnership
and so holding enforceable, contracts that are entirely executory. It
would seem, however, that the same objection might be made to joint
adventure as to partnership, on the score of delegation of powers, where
joint adventures have mutual powers of representation.' In sorne states
in the United States, general corporation laws or charters expressly per-
mit the corporation to be a partner." However, it may be stated that
in the absence of specific authority conferred by corporation laws or
corporate articles, a corporation lacks capacity to become a partner."

Powa To OWN LAmD

In the case of Municipality of Caloocan vs. Chuan Hunt & Co., Inc,
the plaintiff commenced proceedings in the Court of Fit Instance of
Rizal to expropriate, pursuant to the provisions of Rep. Act No. 207, a
parcel of land containing an area of 12068 sq. vn., owned by Chuan Huat
& Co., Inc, a domestic corporation, the stocks of which belongs mostly
to Chinese citizens. After holding that expropriation does not apply to
small parcels of land, the Supreme Court said that the fact that the
parcel of land is owned by a corporation the stock of which belongs
mostly to Chinese citizens does not authorize the use of the power of
eminent domain under Rep. Act No. 267. If the corporation is disquali-
fied to own land under the rule laid down in the Krivenko csse' s is
disqualified because of alienage of the owners of its corporate stock.
eminent domain is not the proper proceedings to diveit it of its title.

q It is submitted that under the rule laid down in the Krivenko came,
a corporation although orgaized under the laws of the Philippines, may
be disqualified from holding any land in the Philippines, if its stocks

31 Crmne on Partneiahp.
SSupra, Cran.

3 3 Butler rI. Arwnican Toy Co, 46 Cown. 136 (1878).
24 Supra, Crane on Partnerahp.
35 44 OM. Oma. 471.
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are owned mostly by aliens. To hold otherwise would be to open the
door to the circumvention of the Constitutional provision prohibiting aliens

from owning public agricultural lands.$

RECONsTrUON e0 CORPORATE RECORDS

In view of the fact that the incorporation papers of many pre-war
corporations were lost during the last war, Congress passed Rep. Act

No. 62, providing that all registered domestic corporations and regis-
tered partnerships or other forms of associations which lost their articles
of incorporation and by-laws or articles of co-partnerships, either totally
or partially, shall reconstruct the same or take steps towards such recon-

,Atruction within two years from the date of approval of this Act by
following the procedure which the Securities and Exchange Commission
may adopt by rules and regulations approved by the Secretary of Jus-
tice. Such corporations, associations and partnerships as shall fail to
reconstruct such records within that period, or shall fail to exert reason-
able efforts to complete the reconstruction required, pursuant to the afore-
said rules and regulations, shall lose all rights, powers and privileges
afforded by their past registration. s" It further provides that all do-
mestic corporations and registered partnerships whose articles of incor-
poration and by-laws or articles of co-partnership have not been lost
or destroyed shall furnish the Securities and Exchange Commission with
certified copies of such records as it may require.U In the case of
Sergio del Caat'llo vs. SEC, the Supreme Court had occasion to construe
these provisions of Rep. Act No. 62. The two principal contentions of
the petitioner in said case were: first, that Section 3, under which no
time limit is prescribed for reconstitution, contemplates a situation where
corporate records kept in .the office of the corporation have not been lost
or destroyed and not in a came where a copy of the articles of incor-
poration may be found in the possession or custody of another;, second,
that since the reconstituted records did not contain a copy of the by-
laws, Section 2 was not complied with. The Court disposed of these
contentions by holding that the purpose of Rep. Act No. 62 is to enable
the corporation or other entities to reconstitute or reconstruct their cor-
porate records, especially the articles of incorporation with a view to
establishing their corporate existence for the protection of the public.
This purpose would4 in a way be frustrated if Section 3 were to be con-
strued strictly so as to limit its application to cases where the articles
of incorporation and by-laws kept in the files of the entities concerned
have not been lost or destroyed. The law embraces the situation where-
in copies of the necessary corporate records are available regardless
of the place where they may be found, as long as, and this is impor-

A At. XIII. Soc 1.
$? Section 2, Rep. Act No. 62.
38 Section 3, Rep. Act No. 62.
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tant, that their authenticity is established to the -atisfaction Of the SC.
With respect to the second contention, the Supreme Court held that the
law is merely permissive as to the records that may be reconstmrcted
and recostituted and does not prohibit the oroiuon of the arti-
cles of icrporato or the by-lawo whichever Is available.

LZGAX. Er

On the creation of a coporati the individuality of the corpo-
rators or members is merged in the corporate body and the copormatoi
becomes in law a legal entity or artificial person entirely distinct from
its members and its officer and the property or rights acquired, or the

liabilities incurred by it are regarded as its property, rights, and liabili-
ties as such distinct legal entity." It has been held that private cor-
porations are 'persons within the scope of the guarantie provided for
by the Constitution of the Philippines in so far as their properties are
concerne&A

Corporate entity, however, may be disregarded where it is so or-
eand controlled and its affairs are so conducted, as to make it

merely an instrumentality, agency, conduit, or adjunct of another cor-
poration." Whether one corporation is a mere agency or instrumentality
of another, or whether they are identical is a question of fact to be
proved by competent evidence. This question of fact depends on many
circumstances overcoming or failing to overcome the indicia of separate
entities." It is not erough that shareholders and offiers or managers
in the corporations are identical," for common officers and -anagemt

is not incompatible with separate entities, or conclusive od identity."
In the case of Jose Me unob et &I vm Natiorna Abaca & Other

Fibers Corporation, the petitioner prayed for a writ to compel the res-
pondent corporation to respect their rights to a parcel of land as land-
less war veterans under Rep. Act No. 65. The NAFCO answered that
the land in qestio w owned by another corporatign, the ?urukwa
Plantation Co., a corporation separate, apart and distinct from the res-
pondent, but whose board of directors happened to be the. same as that
of the respondent. The trial court after hearing dismissed the caw
upon finding that the property belonged exrlusively to the Furukawa
Plantation as evidenced by a Transfer Certificate of Title isaxed in its
favor.

" 14 C. J., Sec. S.
44 -$a th Bell Co., Led. vs. Nadvidad., 40 Phil 136. 145.
41 Chicajo, At. a St. P. R. C). vs. AtMkm plie Civic & Coiruwrm Adwoatkui.

247 U.. 490, 501.
4 2 Fletcher CYC of Corporatiam p. 154.

43 Winliam WrigeUy, Jr. Co. vs. L. P. Lot~,o Jr. Ca, 5 F. (2d) 731.
44 F. P. McKay Co. vv Stumpy Hoam Hot. Co. 184 Iowa 250.
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Powi OP OF1CES TO BWD TrM CORPORATION

In the nature of thing., a corporation, since it is impersonal, cannot
act at all except through persons representing it-the stockholders as
a body and at a corporate meeting, the board of directors and other
officers and agents. A corporation therefore must have the power to
appoint officers and agents and to authorize them to act for it; and it is
a general principle that a corporation, subject to express restrictions,
may authorize an officer or other agent to do in its behalf and name
any act which is within the powers expressly or impliedly conferred
upon it by its charter. And in determining whether a corporation is
liable for the acts of persons as its agents, precisely the same principles
apply as determine the liability of natural persons under similar cir-
cumstances."

Under Section 28 of the Corporation Law, unless otherwise pro-
vided in said Act, the corporate powers of all corporations formed un-
der said Act shall be exercised, all business conducted and all property
of such corporation controlled and held by a board of not less than
five nor more than eleven directors to be elected from among the
holders of stock, or, where there is no stock, from the members of the
corporation. It is therefore the general rule that the power to bind
the corporation rests in its board of directors or trustees, but this power
may either, expressly or irnpliedly, be delegated to other officials or
agents of the corporation."

In the recent case decided by the Supreme Court, Heacock vs.
National Labor Unuon,'7 the plaintiff corporation was held liable for com-
mitments to pay bonus to its employees provided sufficient profits were
made, which commitments were made by its President and promised
by its GCeral. Manaer, and which appeared in the corporation's sup-
plement in the Manila Tires and Manila Chronicle, dated August 21,
194& There having been no correction or denial from the Board of
Directors, their silence was deemed as having ratified such commit-
Inenm

CoRpORATs LLABELrTy To ITs ENPLOY.ZS FOR A DAMAGE CAUSM BY
A STRLANGER

A novel question was presented to the Supreme Court in the case
of Dovtin de In Crux vs. Northern Thmatmrica Erterwises, Inc." The
plaintiff herein was hired as a special guard in the entrance of the
movie house owned by the defendant corporation. A gate crasher,
on being refused admittance, attacked the plaintiff and upon being
cotnered, plaintiff shot his assailant to death. After being charged and

4 SFletcbe, 2 CYC of CoWpttdone. p. 239.
46 Yu Chuck v. Konj Lt Po, 46 Phil. 608
470.1; No. L.5577, July 31, 1954.
4s0-. No. L-7069, August 31, 1954.

bcCA U ]LAW



PHILIPPINE LAW JOURNAL

acquitted of homicide, the -plaintiff brought an action against his em-
ployer to recover his legal expenses occasioned by the improper filing
of the suit by the heirs of the deceased gate crasher, as well as for
moral damages. The Supreme Court agreed with the trial court that
the relationship between the movie corporation was not that of prin-
cipal and agent because the principle of representation was not in any
way involved. Plaintiff was not employed to represent the defendant
corporation in its dealings with third parties. He was a mere employee
hired to perform a certain specific duty or task, that of acting as spe-
cial guard and staying at the ma;n entrance of the movie house to
stop gate crashers and to maintain peace and order within the premises
The Court, after finding out lack of precedents governing the case
continued:

... a coee involving damages cud by a stranger or outsider
whil, said employee w in the performance of his duties presents a
novel question which undor the present legislatioo we we neither able
or prepared to decide in favor of the employee.

"it is to the interest of the enmpoe to render legal eastance

to its employee& But we are not prepared to sey and to bold that
the giving of ald logal assistance to Its employees it a loal obligation.
While it might yet and possibly be regarded as a moral obligation,
It does not at prsent cou-t with sanction of un-made rules....
Since there is no legal obligation, there is no right to rebursemnt

DISOsLUTION

The ter "dissolutio" as applied to a corporation, signifies the
extinguishment of its franchise to be a corporation and the termiation
of its corporate existenm 4 It is an accepted theory that what the
law itself has granted, the law must take away. And so a corporation
can coe to an end and its life extinguished only by the act or with
the consent of the sovereign power by which it was established." Every
corporation created under the Philippine Corporation Law may be di..
solved in any of the ways provided in said law and as amended, the Rules
of Couurt govern all judicial voluntary dissolutions. A corporation which
has been legally disolved is dead. It no longer enjoys an existence for
any purpose. This, however, is changed by statutory provisions con-
tthe existence of the corporation for a certain period for the
purpose of winding up its affairs. And a provision in an incorporation
law, allowing corporations created under it a certain period for winding
up its affairs enters into and is a part of the charter of every corpora-
tion organized under it.61

Section 77 of the Philippine Corporation Law expressly provides
that every corporation whose charter expires by its own limitation or

16 Fletcter. So- 7966, p. 655.
o16 Fletcher, See- 7971. p. 659.

51 Feroctw vs. Miterz' and Marnuacturm,' Bank. 3 Sneed (Temt.) 609.
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is annulled by forfeiture or otherwise or whose corporate existence for
other purposes is terminated in any other manner, shall nevertheless
be continued as a body corporate for three years after the time when
it- would have been dissolved, for the purpose of prosecuting and de-
fending suits by or against it and of enabling it gradually to settle and
close its affairs, to dispose of and convey its property and to divide its
capital stock, but not for the purpose of continuing the business for
which it was established. Included therefore in the powers which a
dissolved corporation may exercise during the period given it for closing
up its affairs is that of settling and adjusting debts and claims by and
against it.62

The above provision of law was applied recently by the Supreme
Court in the case of Daguhoy Enterprise. Inc. vs. Rita L. Ponce, wife of
Domir go Ponce, wherein the defendant executed two deeds of mort-
gage in favor of the plaintiff corporation to secure a loan of P6,190.00,
but which deeds of mortgage, after presentation to the Register of
Deeds were withdrawn due to certain defects and deficiencies. Instead
of curing the defects and furnishing the necessary data, the defendants
mortgaged the same parcel of land in favor of the RFC to secure another
loan. Upon learning of this development, the plaintiff corporation brought
an action against the defendants. The Court held that although the
loan was payable within six years from June, 1950, under Art. 1198
of the new Civil Code, the debtor lost the benefit of the period by
reason of her failure to give the security in form of the two deeds of
mortgage and to register them, and so the obligation became pure
and without any condition and consequently the loan became due and
immediately demandable. With respect to the affirmative defense set
up by the defendants that the plaintiff corporation had no legal capacity
to sue for the reason that as a corporation it no longer was in existence
because at a meeting previously held by the stockholders, a resolution
was adopted dissolving the said corporation, the Supreme Court upheld
the contention of the appellee that a mere resolution by the stockholder-
or by the Board of Directors of a corporation to dissolve the same doos
not effect the dissolution but that some other step, administrative 4w

judicial, is necessary. Furthermore, under section 77 of the Corpora-
tion Law, a corporation dissolved will continue in existence as a judicial
entity for a period of three years after the declaration of its dissolu-
tion, to wind up iti affairs and protect its interests during the period
of liquidation.

trUBi-c SxRvicz LAw

Assets Requzrementa
Th applicant for the operation of a public service must be fin-

ancially capable of undertaking the proposed service and meeting the

92 Salftmar vs. Plantors' & MerchAnts' Bank, 14 Ala. 668.
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responsibilities incident to its operatioam. And where it is further shown
that other lines in which the applicant had been authorized to operate
were subsequently abandoned by him, it cannot be said that the find-
ings of the Public Service Commisio a to insufficiency of amete in
unfounded. The Supreme Court so held in the case of Twwuc v. Bada-
rach Motor Co., et al." Petitioner filed an application for authority
to opfrate an auto bus service of 26 units over six lines with various
specified terminals. Said application was opposed by the Bachrach
Motor Co., Pangasinan Transportato Co, and the Red Line Trans-
portation Company. In due course the application was granted in toto
in a decision dated May 22, 1952. Within the 30 days period therein
granted, however, petitioner was able to register only eleven out of 26
units and for this reason he sought an extension of time to register
the remaining 15 units. The C in resolving the motion for
reconsideration in effect denied petitiones application for five of the
six lines applied for, granted only one line and reduced the authorized
equipment from 26 units to twelve.

It appears from the evidence that the cost of the 26 units applied
for as testified by the applicant himself would be P192,400.00. The
applicant's properties on the other hand are valued at P48,000.00 which
added to his P7,000 in cash would only total P55,000.00.

It is obvious that the applicant's assets are grosly insufficient to
permit the operation of the units applied for.

On the other hand, where an applicant for public utility has been
granted five additional units and has in fact purchased already three
trucks therefor and with a capital of P15,00.00, the Commission did
not err in holding that the applicant is financially capable of main-
taining and operating the proposed service. Such win the ruling of
the court in Panjainan Tramsportation Co., Inc. v. do la Crux," wherein
the petitioner Pantranco was a TPU truck operator between Urdaneta,
Pangasinan and Manila, Baguio and Dagupan. Desiring to expand its
operation, petitioner applied for authority for additional units and lines.
The question before the Court was whether the applicant was finan-
cially in a position to undertake the additional service applied for and
whether there was still a need for such additional services. The ap-
plicant testified that besides his farm, he had an annual income of

& Atanila Yellow Taxicab v. Austin Taxicab Co., 59 PhiiL 771 (1934). Th0
requisites before a certificate of public convenience may be granted are: 1) The
appUcant must be a citizen of the Philippines or of the United States or a corpora-
tion or co-partnership. associaton or joint-stock company contitumed and organized
under the laws of the Philippines 60% at least of the stock or paid-op capital of
which belongs entirely to citizens of the Philippines or of the United States; 2)
the applicant must be financially capable of undertaking the pro e srlce and
meeting the responsibilities incident to Its operatioc; and 3) the appliocaut unist
prove that the operation of the public msrvice proposed ard the authorization to
do businm will promote the public interest in a ptoper and suitable rnanmr.

$ 4 0J.. L-6260, May 26. 1954.
"G.R. No. L,6533, June 29. 1954.
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P5,000.00 from his business, and also had P10,000.00 invested in gaso-
line which he could easily convert into cash; that he had also purchased
two second hand Chevrolet trucks and one new Chevrolet truck and
had concluded an agreement for the acquisition of 10 more. These, the
Court held, were enough to sustain the finding made by the Commission
in favor of the applicant.

PUBLIC S MJRVCE CoM-SION: Conclusiveness of Findings

It has been held time and again in a long line of decisions " that
the Supreme Court will not modify or set aside an appealed order of
the Public Service Commission unless it clearly appears that there was
no evidence before it to support reasonably such order, or that the
same was without the jurisdiction of the Commission or contrary to law.67

And this rule was reiterated in the following cases: Surigao Express
Co v. Mortola," Pangasinan Transportation Co. Inc., v. Tambot,3' Angt-
Manila Transportation Co., Inc. v. Vda. do Tenrco; °0 Pangasimnan Tras-
portation Co. v. do la Crux,'1 Red Line Transportation Co. v. Taruc, 2

Red Line Transportation Co. v. Jurado, wherein the court in essence
stated: That where the Commission has reached a conclusion of fact
after weighing the conflicting evidence, the conclusion must be res-
pected, and this court will not interfere unless it clearly appears that there
is no evidence to support the decision of the Commission.A And the
court will not be justified in substituting its own judgment for that of the
Commission just because the witnesses for the oppositors have testified
that the service being rendered by this oppositor and the other operators
in that region is already adequate for the present needs.

Prior Operator's Rule
Before permitting a new company or new operator to invade the

territory of another already established with a certificate of public con-
venience, thereby entering into competition with it, if this be for the
benefit of the public, the prior operator must be given an opportunity
to extend its service in order to meet the public needs in the matter of
transportation. 8 5 However, when said prior operators fail to offer on any
previous occasions to put up any additional unit, the rule does not ap-

64 Sec. 35, C.A. No. 146; San Migtel Browe"ry . Lapid, 53 Phil. 542 (1921);
Mfanila Yellow Taxicab & Acro Taxicab Co. v. Damon. 58 Phil. 75. as cited in

Joao v. Santos, 45 0.0. 1740; Batanjaua Trarnportation Co. v. Vera & Silva, 40 0.0.
2 (1940); iroe & Cold Storage v. Valero, G.R. No. L-2458. Jan 28, 1950.

57 Sec. 35, CA. Act No. 146.
&8 G.R. No. L-4816, March 23. 1954.
59OJR. No. L-6738, August 25. 1954.
6oG.R. No. L-5906. May 26, 1954.
61 G.R. No. L-6533, June 29, 1954.
2 GR. No. L-6179, November 29, 1954.
"' G.R. No. L-6004, April 29, 1954.
64 MoRAN, RULZS OF COUNT, Vol. 1, 933-34 (1952 ad.).
*6.Tavier r. Orlane., 53 Phil. 468 (1929).
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ply.0 6 This rule was invoked in the case of Angat-Mardla Transporta-

tion Co., Inc. v. do Tenrjo OF for a certificate of public convenience to
operate six passenger and freight buses between San Miguel, Bulacan and
Manila. The application was opposed by Pampanga Bus Co, Manila
Transportation Co. Inc., on the ground that their bus service passing
through or near San Miguel is adequate to cope with the public need.
The Supreme Court said:

"Neither is themr meit in petitiones argume:t that the exist-

ing operators whose bus service touches the town of San Miguel should
have been given priority in supplying any deficiency. The petitioner
obviously had failed to offer on any previous occasion to put any ad-
ditional units. At any rate, the San bguel-Manila line may be deen-
ad to be new and Indp*ndsnt."

The opposing operator must also show that he has a better right
to the service than the new operator so that the holder of a municipal
franchise for electric light, heat and power who did not apply to the
Public Service Commission for approval of such franchise has no better
right than an applicant who has been authorized by the Public Service
Commission to extend his service. This was the ruling in the case of
Do Castro v. Ramos." This is an appeal by certiorari filed by petitioner
de Castro against a decision of the Public Service Commission authorix-
ing Ranos to extend his electric service in the poblacion of Digos, Da-
vao, to the barrio of Miral of the same municipality. De Castro filed
an opposition, alleging that he had been granted a municipal franchise
for electric light, heat and power by the municipal council of Digos, Da-
vao; that he already possessed the engine, posts, wires and equipment for
the service and that he is financially able to maintain the service. As
to petitioner's opposition, the Commission found that the supposed fran-
chise granted petitioner is contained in a municipal resolution dated
March 17, 1951, but the petitioner did not apply for its approval by the
Commission because of his mistaken belief that it was not necessary.
The Court held:

"His neglect or delay, even if excusable may not be Invoked to
reverse the judgment of the Commission without a showing that he
is entitled to a preference over the respondent either because his com-
petitor has no mns to rnbder the serv-ice or because he is better
qualified to render the service than said competitor. In other words
before relief can be granted for his negiect or delay he must show
a better right to the service than his oppoaltor. These he failed to
ahow."

A factor to consider in granting new franchise is the increase in
operation in the areas governed by the proposed service without any
increase in the units or facilities of transportation in the existing lines

" Yellow Taxicab v. Public Serrvio Coa-,mion G.R. No. %-2875.
7 OJR. No. L-5906, May 26. 1954.
S0QIP. No. L-5779. March 30. 1954.
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according to the case of Pan gesinan Transportation Co., Inc. v. Tarnbot,6 '
this should warrant the operation of additional service by the applicant.

PROVUsONAL PERMT

The Commission has the power to issue provisional permits exparte
pending final determination of an application for a permit to operate ad-
ditional service. 70 It has also been held that the Commission does not
exceed its authority when it issues a provisional permit to meet an urgent

public need in cases that cannot be decided at once.71 This ruling has
been reiterated in the case of Transport Contractors Inc. v. Public Ser-

vice Commission and Delgado Brothers Co, Inc.72
Delgado Brothers Inc., a Philippine Corporated filed an application

to the Public Service Commission for a certificate of public convenience
to operate a TH freight truck within Angeles, Pampanga, and from there
to all points in Luzon. The application was ordered published and set
for hearing. Pending the hearing, however, at the instance of the ap-
plicant, the Public Service Commission issued a provisional permit to
operate, subject however, to the outcome of the basic application as
well as to cancellation, modification and revocation at any time. The
herein petitioner asked for a reconsideration of said order granting a
provisional permit and upon the denial of the motion filed the present
petition for certiorari Held: Where it appears that a permit was issued
in response to an urgent public need after the Commission has made
investigations to satisfy itself that such is really necessary, the Com-
mission has acted with authority.

'The Court said:

"A denial of the provisional permit would have deprived the U.S.
Air Force aend the U.S. Government of a transportaion service which
was and is urgently needed and which at any rate, only the Delgado
Brothers Inc., a not the petitioner could have rendered."

Authority to Authorize the taking of depositions.

Where witnesses reside in places distant from Manila and it would
be inconvenient and expensive for them to appear personally before the
Commission, the Commission may, by proper order, commission any
attorney or chief of the division of the Commission, any clerk of the
Courts of First Instance, a municipal judge, justice of the peace of the
Philippines to take he deposition of witnesses in any case pending before
the commission, including contested cases or cases involving the fixing
of rates.7

4P OR. No. L-6738, August 25, 1954.
?OAbjaza Tramportation Co. r. Ocumnpo, O.R. No. L-3563, March 29. 1951.
71 jaTwlana v. La Paz Joe Plant & Cold Stor&je Co., 64 PhiL, 893 (1937);

Silva vs. Ooampo ef a., G.R. No. L-5162, Jan. 31, 1952.
7O.R. No. L-7116, August 31, 1954.
73Sc. 32 Public Service Act C.A- No. 146 s amended.
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The foregoing provision was applied in the case of Surigao Expreis
Co., Inc. v. Mortola,4 wherein the Justice of the Peace of Cabadbaran,
Agusan was authorized by the Commission to receive the testimony of
witnesses of the applicant and the oppositors in the form of
and rendered a decision granting the application basing it on the find-
ings of the Justice of the Peace, that there was a great number of passen-
gers and freight in the area applied for, thus requiring additional trans-
portation facilities.

Under the provisions of Sec. 3 of the Public Service Act as amend-
ed by Rep. Act 178, the reception of evidence in all contested cases and
in all cases involving the fixing of rates may be delegated only to one
of the commissioners and to no one else who shall report to the corn-
mission in banc the evidence so received by him to enable it to render
its decision.."

Fortunately the Legislature realized that strict adherence to such
a ruling would obstruct the Commission in the prompt disposal of con-
tested cases. Rep. Act 723 amended said section and deleted the
aforesaid provision.

And where the Justice of the Peace took the depositions after the
expiration of the authority conferred, the Commission may disregard
the oppositor's objection that the authority has already expired. Such
was the ruling in Red _ine Transportation Co., Inc. v. Jurado,7 6 where
the Justice of the Peace of Camalaniugan was empowered to receive
on such date or dates as he may designate, but not later than January 15,
1951 the testimony of applicant's witnesses. But the actual taking of
deposition was fixed on January 22, 1951 due to postponement asked
for by the oppositor. The court stated "It was a technical point, which
the Commission could overlook and even cure by issuing an extended
authority nunc pro tunc"

Public Service Commission not bound by Technical Rules of Evidence:

While as a matter of ordinary procedure, evidence on matters not
touched upon in the pleading should not be received; nevertheless such
rule of procedure should not be strictly adhered to by the Commission,"
for the law creating the Commission has invested it with ample powers

74 G-R. No. L-4816, March 23, 1954.
75 In the cases of Silva v. Cabm-a, G.R. No. L-5162, January 31, 1952; Ray-

trmrdo Trarnportation Co. inc. v. Cervo, O.R. No. L-3899, May 21, 1952, the
Supreme Court held that, 'under the provisions of Sec. 3 of the Public Service
Act a amended by Rep. Act 178 the reception of evidence in a contested case may
be delegated only to one of the commissoners and to Do one else, it being under-
stood that such reception of evidence conxis t, in conducting hearings, receiving
evidence, oral and documentary passing upon the relevwacy and competency of the
same, ruling upon petitions and objections that come up in the course of the hearings
and receiving and rejecting evidence in accordance with said ruling.

76 OR. No. L-6004. April 29. 1954.
T S~c 29 Public Service Act Com. Act No. 146 as amende&
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to conduct its hearings and investigations without being trammelled by
the ordinary rules of court' s

This doctrine was reiterated in the case of Ruben Vodero et.. a). v.
Follante,7" wherein the petition to operate an ice plant in the municipality
of Candon, Ilocos Sur was granted. But on a motion for reconsideration
and after a rehearing was held the Public Service Commission set aside
its former decision and revoked the authority granted based on the ad-
ditional evidence adduced to substantiate the facts alleged in the motion
for reconsideration that the applicant did not have the financial capacity
to operate the service. The Court held: Sec. 29 of the Public Service
Act provides that "All hearings and investigations before the Commis-
sion and in the conduct thereof the Commission shall not be bound by
the technical rules of legal evidence." The only thing required is that
the parties be given proper notice and hearing in accordance with the
rules" except in cases where the Commission can act without previous
hearing.3

"Whom two o sioe of the Public Service Conrmiion
maitained that an applicant doe* not hav, the nocery financial
capacity, to operate an ie plant although oe of them bellv-vs that
the procedur, of taking additional evidence wee unwarranted, aver-
theless the decision to deny the application, must be alflrnuxL"

PVOTECrzON INVRS'r3WT RULE:

It is one of the primary purposes of the Public Service Law to pro-
tect and conserve investments which have already been made for that
purpose by public service operators. It is in pursuance of this policy
that the Prior Applicant'a Rules ' and the Prior Operator's Rule s were
evolved.

So much so that even if there has been a partial abandonment of
the lines, the Commion would not order an immediate cancellation of
its certificate of public convenience where it is clearly shown that such
suspension of service was caused by circumstances beyond the operators
control, and the public had not in any mnanner been inconvenienced or
prejudiced thereby. Such was the ruling of the Court in the case of
Parnaainan Transporation Co. v. F. F. HalilP4 wherein petitioner asked
for the cancellation of the certificate of public convenience issued in favor
of the respondent Halil; on its Agno-Pangasinan Manila line, Bolinno-
Manila line and Sta- Crux-Manila line on the ground that there has

71PAiL. Shi owner's Asaociation v. Public Utility Comniazszion, 51 Phil. 957
(1926).

SG.R No. L-6134, April 23, 1954.
30 See. 16 Public Service Act Corn. Act No. 146 a3 amendod.
81 Sac. 17 Public Service Act Corn. Act No. 146 as amended.
82 Batangas Trarurportation Co. v. Orlan.,, 52 Phil. 455 (1928).
" Jav-ier v. Orlan es, 52 Phil. 468 (1929).
84 G.R. No. L-6075 & 6078 August 31. 1954.
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been a failure to operate said line and an abandonment thereof. The
court held:

'Certiflcate of public convenience invohe invet of a Itg
amout of capital both in securing the certificate of publ convenece
and mintaining the operation of the line covesd tbereby and mam
failure to operate t mporarily should not be a ground for cancen-atio
especiafy as when in the ca at ber, the sspension of te ea w e
directly caused by ircumances beo the operators cotroi lke
the dearth of truck .tires and spere perts and considering further that
the public had not in any manner been -- wsshenod or prejudiced
therrby."

Ground for Cancellation of certificate of Public Converience.
In the case of Herae & Heras v. Santoa ,3 the Court held: "Where the

decision in its approval of sale of a public utility expressly stated that

the approval in "without prejudice to the cancellation of said line if it
should be established that applicant vendee after the transfer of the line
to her confines her operation to a portion of the line instead of operating
the entire line", the remedy of the oppositors is not to prevent the ap-
proval of the sale, but to start proceeding. for cancellation of the cer-
tificate sold if they can prove unauthorized abandonment of service
on any portion of the line, as expressly reserved by the decision.

POWER TO SUSPEND OPIRATION OF UTLJT= :

The Commission shall have the power without previous hearing.
subject to established limitations and exceptions or save provisions to
the contrary, to prohibit or prevent any public service as herein defined
from operating without having first secured a certificate of public con-
venience." This provision in the Public Service Act5 7 refers to appli-
cants who were already operating public utilities without having ob-
tained any certificates of public convenience and it does not apply to
those already possessed with the certificate of public convenience. In
Salvador v. La Paz Ice Plant & Cold Storfag Co. Inc., etc." petitioners
applied for certificates of public convenie to install and operate in
the City of Iloilo their respective Ice Plants with their corresponding
capacities. After a joint trial of the three applications the Public Serv-
ice Commission promulgated a decision granting the applicants certificate
of public convenience. But on March 24, 1952, the La Paz Ice Plant
filed a motion based on Article 17-A of Commonwealth Act No. 146
praying for the suspension of the operations of the Ice plants of the ap-
plicants which was granted by the Court The petitioners contend that
the orders supending the operation of their ice plants have been issued
without justification.

550.V. No. L,69 14. August 11, 1954.
" Sec. 17-A C ommonweath Act No. 146.

l .ommonwIth Act No. 146.
6O.G.- Noe. L-6241 & 1-6231, Febirtny 26, 1954.
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The Supreme Court held that where the Public Service Commission
upon a simple motion ordered the immediate suspension of the operation
of ice plants duly granted certificates of public convenience to operate
and install the same, the summary suspension ordered without any proof
of violations of the law, is illegal deprivation of the right acquired by
the operators by virtue of their certificate of public convenience. And
the Commisin in so ordering such suspenson comnmitted grave abuse
of discretion.*

* Acknowledgemant i mmad of the help extended by Miss Pacita Cegqlzares,
Miss Perpetua Manotok Miss Maria do la Par, and Lux Villamor, all LLT.B (U-P.),
1955 graduate* who briefed somm of the Private Corporations and Public Service
Law caee inchded In this survey.


