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1. MumCPA. AvToNomy
Under the Constitution. the President exercises "general supervision

over all local governments as may be provided by law."' This provi-

sion is unlike what appears in the Jones Law, where the Governor

General possessed both control and supervision over the same bodies.2
The evident aim of the Constitutional Convention in introducing the

change must have been to free local governments from the said con-

trol, merely allowing the central government to retain supervision over

them.s For the full realization of this end, much depends on the mean-
ing to be attached to 'general supervision," a problem that is being

gradually ascertained as cases come up for adjudication. As the law now

standsp the supervisory authority of the President seems to include the

power to investigate officials of local governments4 as well as the power

to remove or suspend them provided such power is exercised in ac-

cordance with law." This latter power has been criticized.6 The Sup-

reme Court had another occasion to pass upon the supervisory authority
of the President over local governments in the case of Rodriguez v.

WontinJvALI
In this case, the Provincial Board of P a passed a resolution

4boliahing the positions of three special counsel in the province and
later another resolution reverting the amounts appropriated for the sala-
rie of the said positions to the general fund of the province, the same

to be available for other purposes to be specified by the same board.

Pursuant to the communication of the Provincial Fiscal "to the effect

that the services of said officers are still needed to attend to the num-

* Book Review Editor, Student Editorial floard, Philippine Law Journal
ISec. 10 (1), Artcle VIL
2 Sec. 22, Jones Lam.

Roddigue v. MondnoU 50 O.0. 10, 4820. (1954).
4 Plmuw r. Oil, 67 PhiL 62 (1939).
A VIena v. Soc- oi Interior, 67 PhiL 451 (1939); Lm r. Roque, 49 O.0. 93

(1953); Jover v. Borra, OR. No. L-6782, July 25, 1953; Rodriguez v. Del Roeario,
O.R. No. L,6715. Oct. -0, 1953; Viliena v.Roque, Q.R. No. 1-6512 and 6540, June
19, 1953; Covta v. Andaar, O.R. No. L-7662; 50 0.0. No. 8, 3594 (1954); Ocupe
v. M artins, O.R. No. L-7591. Aug. 16, 1954.

After discusng the cam"e of Plaum Y. Gil, wupra, Viliena v. Secretary of
Interior, wrpre, n v. Roque, supra, and Jover v. Botra, supra, Dean Si nco of the
UP CoUe"e of Low concluded: -In the last analysis, therefore, the decisions of our
Supreme Court till recognime to this date the authority of the President to re-
mve or o spand officials of local governments provided it is exercised in accordarne
with eoae statute." SINCo, PMKUwN4K POxrCAL LAW, 294-97 (10th ad.).

6 See SnCO, V. 0., PMVIPPINS POLMrICAL LAW, cupra; Fernando, E. M., A
Third Year of Consttutional Law: 1953, 29 Phil. L.J. 1 (1954).

7 upr, note 3.
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erous cases still pending adjudication," the Secretary of Finance dis-
approved the former resolution. Under Executive Order No. 167, Series
of 19388 and Executive Order No. 383, Series of 1950,' the Secretary
of Finance has supervision and control of the personnel and finances
of the provincial governments. 10 The issue raised, in the language of
the Supreme Court, was:

"Is the suppression of the position of the three special counsel a
financial matter falling under the supervisory power of the Secretary
of Finance ever provincial governments?" The Supreme Court held:

"Whether or not funds are available to pay for a newly created

position is evidently a financial matter; but the suppression of po-
sitions is not a financial matter. Th. problem before the provincald
board was, Sbould not the services of the three special counsel be
stopped and the funds appropriated for them used for othe ervic?
T"is in not a financa matter. It is o only in the senes that the

mum appropriated for the abolished positions reverts to the general
funds to be thereafter appropriated again as the provincial board may
provide. Were we to consider all diangse in the purposes of appro-
priations, there would be no form of activity Involving the expenditure
of money that would not faU within the power of the Secretary of
Finance to approe or disapprove."

From a different angle, the issue was: "whether the Secretary of
Finance, as an alter eo of the President of the Philippines, may not
have the authority to disapprove the resolution in question under the
general supervisory authority given to the President of the Philippines
in sub-paragraph (1), section 10, of the Constitution?"

This supervisory authority of the President is limited by the phrase
Was provided by law. As in the present case there was no law in
accordance with which the said authority was to be exercised, the
Supreme Court declared that the same must be exercised conformably
to general principles of law. One such principle is that 'unless the acts
of local officials or provincial governments constitute maladministration,
or an abuse or violation of a law, the power of general supervision can
not be exercised." Accordingly, the act of the provincial board in
suppressing the positiont of three special counsel not being contrary
to law, or an act of Maladministration, nor an act of abuse, the same
could not be disapproved by the Secretary of Finance acting as a repre-
sentative of the President by virtue of the latteg's power o general

2 Promulgatad pursuant to Com. Act No. 78.
*Transferring the sapervision and cootsol of the permaDmal an finances of the

provincial govwrnmen t from the Secretary of the IntnIo to the Secretary of FtnaXL
10 "We mst state frankly at the outset that the use of the word 'otroIn

Executive Order No. 167 finds no suppor or Justification ethr In the t ttlom
(which grarts the President only powm of dSerral supervion over local gorvea-
mats). or in any provision of the law. Any effect or -4... a..ik.' give to aid
eecutive order premised on the oneof the wad "tro therein would be of
doubtful vallity." (Rodrigue v. Moretlnol., wupms at p. 3).
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supervision over local governments. 1 It was the provincial board that
created the position of the special counsel; it was its consequent pre-
rogative to abolish the positions in the exercise of its discretion.1 2

In the course of the discussion of the Supreme Court, it had occa-
sion to define "supervision." thus:

"*To supervise' is to oversee, to have oversight of, to superintend

the execution of or the performance of a thing, or the movements or
work of a person; to inspect with authority; to inspect and direct the
works of others. (Fluet vs. McCabe, Mass., 12 NJ.& 2d 89, 93.)
It is to be noted that there are two snse* In which the term 'supervision'
has been understood, In one, it means superintrnding alone or the over-
sight of the performance of a thing, without power to control or to direct.
In the other, the inspection is coupled with the right to direct or even
to annul The decisions of the Courts in the United States die-
tinzguish between supervision exercised by an official of a department
over subordinates of that department, and supervision for the purpose
only of preventing and punishing abuses, discriminations, and so
forth.. . 19

"The Secretary of Finance is an official of the central government,
not of provincial governments, which are distinct and separate. If any
power of general supervision is given him over local governments,
cortalnly it can not be understood to mean or to include the right to
direct action or even to control action, as in cases of school supern
tedests or supervisors within their respective districts. Such power
(of general supr-vision) may include correction of violations of law,
or of groes error*, abuses, offense , or maladteinistrtion." 14

21 In conclusion, the Supreme Court said: "We are not prepared to declare
that in accordance with general principles, the action of the provincial board is an
abuse of the power and discretion lodged In it by existing law, subject to disap-
proval by higher authority under Its power of general supervislon."

12 Only the sta or the national lsgislsture has the inherent power to create
municipal offices. A munlpd pal corpoation does not have that pow r unless it is
granted by law either exprsly or by necesry implication.. . .The power to create
an office carries with It the power to aboUsh it unless the contrary is provided in
the statute." (ScCO, PHIXMNE POLrICAL LAW, wopra, at p. 689).

Is-Thus. in the case of Auf vs. City of Lexington. 18 No. 401, 402, where a
board of health w given supervision over the health of the city, it was held that
said power of supervision should be understood as embracing the power of advising
moasures necessary for the preservation of health. In Vartongeren vs. Hefferman.
38 N.W. 52, 55-56, where a secretary of the Interior is given general supervision
over all public business relating to public lands, It was held that the said secretary,
acting through a commissioner, has the power to review all acts of local officers
or to direct and corr ct any errors committed by them. It was said that any less
power than this would "Inake the supervision an idle act, a more overlooking without
any power of correction or suggetion. In the case of State vs. Fremont, M. & M.
V. R- Co, 35 N.W. 118, 124, a railroad board which is granted the power of
inspecting and superintonding railways was understood to have the power to prevent
unjust discriminations against persos and plac*s and tq ptreont and punish abuses,
ect." (Rodrigues v. Montinola, supra. at p. 3).

141n synthesis, the Supreme Court concluded, the power of general supervision
granted the President, in the absence of any express provision of law, may not gen-
erally be interpreted to mean to man that he, or him alter *eo, the Secretary of
Finance, may direct the form and manner in which local officials ahaU perform or
comply with their duties.
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2. PRomw S CEATE BY NZW POLITICAL Dlv=OxM

When a new municipality is created or an existing one converted
into a city, problems may arise as to the nature of the appointments
of officials holding office during the transition or as to the effect of the
change upon existing positions in the old political division. The cases
of Cometa v. Andariar' and Britlo v. Enek '6 illustrate the point.

In the first mentioned case, the President created the municipality
of Sapao, Province of Surigao 1 7 and appointed the petitioner mayor
thereof who qualified and assumed office as such. Later, the respond-
ent was designated and assumed office as acting mayor of the same
municipality. The letter of designation was signed by the Executive
Secretary by authority of the President. The appointment of the res-
pondent to act as mayor of Sapao in the place of the petitioner was
in effect a removal of the latter from offce without legal and justifiable
cause. The respondent argued that appointments by authority of section
10, Republic Act No. 180, under which the petitioner was appointed.
are temporary or discretionary in character and are at the pleasure of
the appointing power. The provisions of law relied upon reads:

"When a new poltical division is created the inhabitants of
which a e entitled to participate in the elections, the elective officr
thereof shal, unle s otherwise provided, be chosen at the next regular
election. In the interim such offices -hafl in the discretion of the
President, be filled by appointment by him or by a special election
which he may order."

The Supreme Court held the contention of the respondent untenable
and explained the above-quoted section as follows:

"The foregoing provisions mean that upon the creation of a now
political division, the elective officers thereof shall, unless otherwise
provided, be choeen at the nt regular election. Meanwhile, the
President may. at his durtion appoint to such offices swItable per-
sons or call a special election. If the Preedent chooses to fill any of
the positions by appointment, as he did in the case of the petitioner,
then the appointee shall hold office until the next regular election,
not temporarily or in an ecting capacty. but permanently until his
acc-esor is chosen at the nt regular election."

Accordingly, the respondent not having been elected at the regular
election, he cannot be designated or appointed to succeed the petitioner,
as the latter can only be removed from office for cause as provided by
law and in the manner prescri =bed therein."

This ruling was sub sequently affirmed in the cas of Ocp v. Mar-
tinesz" involving practically the same facts.

The case of Brillo v. ErmWe involves the question of whether or

16 G.R. No. L7662, July 31, 1954; 50 0.0. No. 8, 3594.
IG.R. No. L-7115, March 30. 1954.
17 Frruant to section 68 of the Revised AdminIstrative Ckde.
Is Leen v. Roque, 49 0.0. 93; )ovwr v. BorM 49 O.0. 2765.
19 OL No. L.-7591, August 16, 1954.
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not the conversion of a municipality into a city has the effect of abolish-
ing the position of justice of the peace of the old municipality. The
petitioner was a justice of the peace of the municipality of Tacloban,
Leyte, having been appointed to said office on November 7, 1921. On
June 20, 1952, a law' 0 was passed converting the municipality into
a city with the same territorial jurisdiction and providing, among others,
that the incumbent mayor, vice-mayor and councilors shall continue
in office as such officers of the city until the expiration of their term.
The charter also contains provisions for the office of Municipal Judge
with the same ju as at present conferred upon Municipal Courts
by law, but was silent as to the manner of transition. On June 27,
1952, the respondent was appointed ad interim Municipal Judge of the
new city and assumed office as such. This now iw a proceeding to con-
test the appointment.

The respondent claimed that the Charter of Tacloban abolished
petitioner's post, and thereby extinguished petitioner's right to occupy
it and to collect the corresponding salary.'1 Furthermore, it was al-
leged, the right of a judge to stay in office until he reaches the age
of seventy year. or is incapacitated does not deprive Congress of the
power to abolish, fuse or reorganize courts which are not constitutional.2
However, the Supreme Court held such claims of the respondent to be
untenable. What was changed was only the name as well as the form
of the local government-U

It was likewise argued that, since section 89 of the city charter
does not include the justice of the peace among the officer. who were
to continue in. office until the expiration of their term, he must be
deemed excluded. The grounds on which the Supreme Court held the
defendant's contentions untenable were:

"1.o quo el Jues do Paz no e fundotnario municipal. eata pavgdo
con foado oscional. y ota ncmbrado y .ctua ruperviaedo por el

Goblerno nadional; y 2.o quo juax do pax no necosita *or Incluido ontro
too quo deben continuar porquo I& lay misma disrpon yuo * deosmn-
pefi" d. ou cargo *a 1hts Is odad do 70 afion o m incpecte, y no
so afocts o trsItorios cambo local, do coblsrno." 14

3. SuswrsxoN AxD REMOVAL OFr MUNCPAL MAYORs

Municipal officer may be investigated,s suspended," and removedrl
for neglect of duty, oppression, corruption or other form of maladmin-

2o R.A. No. 760.
21 McCuloer r. State, 46 ILR.A. 567 (1899).
n ZarWdmta v. Do 1a CoWa, 66 PhiL 615 (1938); 42 Am. Jur., 904-5.
S Perry r. Bianchi, 96 N.P.l- 113, 114 A. 452 (1921); State v. WhIt., 20 Nobr.

37, 28 N.W. 846 (1886) cltad in 43 C.J, p. 649; Malone w. William. 118 Tenn.
390, 103 S.W. 798 (1907); State ox rL v. Hamby, 114 Tenn. 361, 84 S.W. 622
(1904);Garvwy v. Low*e/, 199 Mass 47, 85 N.E. 182, 127 A.S.R. 468 (1908); State
v. Edwardg, 40 Mont. 287, 106 Pe. 695 (1910); 19 RC.L 236.

24 Soe Zarufnta v. De lA Coats, suJpra, note 22.
Is Soc. 2189 and 2190, Rev. Adm. Code.
ts See- 2188, Rev. Adm. Code.
27 Sec. 2191, Rev. Adz. Code.
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istration in office and conviction by final judgmet Io any crime in-
volving moral turpitude.U The prepoitional phrase m office qualies
the various grounds for legal suspension, except the last. Corruption,
for instance, refers only to corruption in office By the intes-aeta
maxim of ejuadem gerxw, the scope of the clauste 'other form of mal-

admiistrtion in offlce,' appearing in the provision give above, is lima-
ited to that which is of the same kind as its Intcedent The speci-
fication of causes amounts to a prohibition to suspensi and removal
for any cause not so specified. Expreesio mnna Ost zexcmso alterim. 5

In the case of Burguet v. Mayor,3 1 the petitioner was the muni-
cipal mayor of Bajadoz, Province of Romblon, having been elected to
office in 1951. On November 13, 1952, the respodent, who was the
governor of the aforementioned province, h him a mayor on
the ground that a criminal case of serious slander was pending against
him and that it was the "standing policy o the admIastion to plce
under suspeni any elective official against whom a criminal action
involving moral turpitude is pending adjudication before the comptn
court," and directed the other respondent, who was the vice-mayor, to
act as may r. No administrative investigation by the provincial board
was coucted in accordance with the Revised Adm -- "trve Code."

The Supreme Court resolved the problem on the basis of the cae of
LAsn v. Roque. u

In the Lasn case it was held that the mere filing of an informai-
tion for libel against a mumicipal offr is not a sufficient ground for
1uspending him. The same may be said with regard to serious slander,

which is another form of libel Libel does not necemsarily involve moral
turpitude. The Supreme Court, therefore, concluded that the suspesion
was illegal and unjutifid. 5

Even if the serious slander in the present cae wwe held to in-
volve moral turpitude, it would seem that the result would have been
the same. The law requires "final judgment of any crime involving
moral turpitude." 4 The criminal co against the petitioner was pend-
ing in the Court of First Instance at the time of his p If
the law were otherwise, it would be an easy expedient to file a criminal
complaint or information against a municipal mayor for the purpose of
susknding him, and the sMpes would last almost idefinitely, ac-
cording to the time that would elapse before the criminal case is finally
terminated by conviction or acquittaL."

2 Bec. 2188, Ra . Adzn. Cod.
SCornmejo r. Naval. 54 Phil 809. 813 (1930).

" Zn:s v. Roque, 49 O.0. 93 (19S3); Corrjo v. Navra, sw, =ota 29.
31 GJR No. L,4538, May 10. 1954.
31ASec. 2188.
*2tSuprs. not* 30.
33Hurguat. v. Mayor, swa. not. 3L
34 Super not. 28.
UBurgaute v. Mayor upra, note 31.
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In the case of Corneta v. Andanar where the petitioner was re-
moved without legal cause by the designation of the respondent to act
as mayor, it was the latter's contention, among others, that the former
was formally ousted and removed from office by unanimous resolution
of the municipal council and that his appointment as mayor was in
response to the general demand of the political division and had the
support of all officials, barrio lieutenants, heads of families and residents
of the municipality. The Supreme Court held that:

'The municipal council cannot by resolution remove the municipal
mayor from office. And even if the feeling of the inhabitants of a
municipality be against an Incumbent mayor, the President cannot re-
move a municipal mayor from office except for cause as provided
by law and In the manner prescribed therein. It is only at the proper
time, by the exercise of the citizens' right of suffrage at the periodic
elections to be held, that the people may directly exrcise its power
of removal with or without cause."

4. Powzas OF MUICMAAL CORPORATIONS
A municipal corporation has only such powers as the legislature

may deem fit to grant."3 Based on this well-settled doctrine is the prin-
ciple that a municipal corporation must show, when challenged, its au-
thority and competence to perform the questioned act ss  During the
year under rvriew, cases abounded wherein political divisions were
called upon to show that their assailed acts had been made with the
authority of law. For the purposes of discussion, the cases are grouped
according to the powers involved.

A. Mumicipal Police Powor.-The general law or charter of in-
corporation usually enumerates specifically the various powers which fall
under the name of police power. In addition thereto, such general law
or charter contains a general provision, the so-called general welfare
clause, authorizing the exercise of powers necessary to preserve the
peace and good order of the community and promote the public wel-
fare." Aside from the act of incorporation, laws are sometimes passed
granting powers which may properly be included in the police power
of municipal corporations.

(1) Power to Regulate Places of Amarnerd.--On May 21, 1954
Congress passed a lpw which in part provides: 40

"The municipal or city board or council of each chartered city and
the municipal council of each municipality and municipal district shall
shall have the power to regulate or prohibit by ordinance the establish-

SG8 .R. No. L-7662, July 31, 1954; 50 O.0. No. 8. 3594.
87 Vo4. v,. Mumicipal Board, G.R. No. L,-6765. May 12, 1954.
41FXtNANDO, H. M. AND QUI3UMMNO-FZMANDO, Z, IHANDDOOM ON MUJICt'AL

ComPoRtATIONl (1951) 41.
83 OAIcxA, 0., PHILW.INZ POLi'ICAL LAW (Rev. Ed.) 699.
40 Sec. 1, R.A. No. 979.
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mert. maMintennce and operatio of night dubs, caba , danc
schools, pavi0ions cockpits, bars, saloons bowling allys, biliard pooh.
and other similar places of a within its territorial jurisdic-
tion: Psovictd howoms That no Mchi places of amusenuet mztloed
herein shall be established, maintained and/or operated within a rdis
of five hundred lenal meters from any public school buildings, hospital
and churches."

According to the case of Sia v. Provincial Board of Rizal41 Coin-
monwealth Act No. 601 and Executive Order No. 319, Section 2, both
dealing with the same subject as the above-quoted provision were re-
pealed by the latter.'

In the case of Provincial Governor of Rizal v. Encarnacn, where
the act of the provincial and municipal officials involved in closing the
cabaret owned by respondents was challenged on the ground that Execu-
tive Order No. 319 under which the said act was taken was allegedly
null and void, unjust and discriminatory, the Supreme Court applied
the new law in disposing of the case. It held:

"With the P08ge of Republic Act No. 979 effective May 21,
1954, the respondent owners of the cabaret may not be allowed to
continue operating their estabtiah .... As the records show beyond
doubt that the building of the Tropical Night Spot stands lees than
five hundred meters from three public schools it my not be reopened
for bLulness, without violating the above statutory mactmt.

It should be noted that the last two cited cases were pending ad-
judicatiop before the Supreme Court when Congress enacted and made
effective said Republic Act.

(2) Power to ReguZae Installation of Engine&-A municipal coun-
cil has, among others, the i power "to regulate the estab-
lshment and provide for the inspection of steam boilers within the
municipality." Pursuant to this and other legal provisicns, a muni-
cipal council has a right to supervise the installation of steam engine
and delimit the zone within which they may be installed.& " Consider-
ing the activities of modern life and the progre of mechanical en-
ginering, the maid authority has been construed to extend to motor en-
gine since both this type of *ngines and steam engines are dangerous
in their handling and operation; and have the same end, namely, the
development of motive power for industrial purposes." In the caw
of Suarez v. Abed Santo.,' 7 it was argued that, since the power of the

4'O.1 No. L-7043, July 27, 1954.
42 Sec. 2, Republic Act No. 979: -Thi law expmmly repea 'any law, aetie

order or pwt tbeo, I - therewith (Section 2). Q, t-, Lfh No. 601
and ERecutive Orde No. 319. ection 2, under which the appelant provincial bo5
ordered the closim of the sea Me ancing and Bowling Aleya, have, thee
fore, been repealed and are no longer in frme." (Sin v. Prorina Boer, supra.
note 41.)

G O.R. No. L-72&2, Nov. 29, 1954.
4 Bsction 2243 (n). Revised Adinitrtive Cod".
"0.6'i. r. Provinca Board of PanzerAe., 50 PhIL 686
"POP e v. CrAw, 54 Phil. 24 (1929).
'TO.R. No. L-7179, Dec. 22, 1954.
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municipal council is limited to the regulation of the establishment of
steam boilers, it has no authority to regulate, by ordinance, motors of
the Diesel type. The Supreme Court cited the foregoing interpretation
after observing that:

"So nstals 'stam boilers' o caldera do vapor pars haer fun-
donar con su vapor alguna maquina; a ndie a le ocurro Instalar u
caldoer con .1 solo propoelto do producdr vapor, quo os trabejo InutiL
Par owo coanldoran incluida. on 'st m boilers' l maquinas do
vapor y 1oe motors do combustion interns; ambas claso do znaquin..
producoo, .1 fuinonan, una vibraclion quo molest&."

(3) No Power to Determine Whether Motor Veidcles Are Safe for
Passengers and the Public in General.-In the case of Vega v. Municipal
Bowd, the City of Iloilo enacted an ordinance requiring owners or
operators of certain motor vehicles to be provided with certificates stat-
ing that their vehicles have been inspected by the Traffic Division of
the City and found to be travel-worthy and safe for passengers and
pd rans. For the inspection and certification services, the city pro-
posed to exact certain fees. Without the said certificates, no motor
vehicle coming within the purview of the ordinance in question may
uIs any road within the teritorial jurisdiction of the city. The validity
of the ordinance was challenged in an action for declaratory relief.

The City of Iloilo invoked several provisions of its charter 4 to
support the ordinance in question. Under the charter, the city is em-
powered to regulate any business or occupation." This, however, was
not in point, according to the Supreme Court. Obviously, the use of
a street, road or highway by a motor vehicle is neither a business nor
an occupation. Likewise the city, under its charter, may tax motor and
other vehicles.5 ' This, again, according to the Supreme Court, was not
in point The power of taxation is distinct and different from the police
power, under which the city claimed the ordinance in question was al-
legedly eruacted. The Municipal Board may require inspection and charge
fees therefor in four specific caaes. Among them, however, the inspec-
tio of motor vehicles and the collection of fees therefor are not in-
cluded.

The general welfare clause" was also relied upon. The Supreme
Court, however, merely brushed aside the provision and cited People v.
Esguerra." There it was held that a municipal council may not validly
enact an ordinanc; prohibiting, among other things, the manufacture,
production, sale, barter, giving or possession of intoxicating liquor. This

,.8.R. No. L.6763, May 12. 1954.
SCA. No. 138.

" CA. No. 158, Soc. 21 (cc).
1C..A.. No. 158, Soc. 21 (in).

5 1 8e- 21 (n), (a), (t), and (w).
8CA. No. 138, Sec. 21 (--).

845 0.0., No. 11. 4949 (1948).
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is so because the power of said body is limited by section 2243(g) of
the Revised Administrative Code to the regulation-which does not in-
clude the prohibition-of said acts. Furthermore the police power under
the general welfare clause does not amplify said authority or remove the
limitation thus imposed by specific provision of law."

On the other hand, section 70(b) of Act No. 3992, as amended
by section 17 of Republic Act No. 587," positively ordains that no fees
other than those prescribed in the said Act shall be imposed for the
operation of any motor vehicle by any municipal corporation, "the pro-
visions of any city charter to the contrary notwithstanding." More-
over, the power to determine whether a motor vehicle is in such a condi-
dition as to be safe for its passengers and the public in general, is
vested by Act No. 3992, as amended, in the Director of Public Work&.67

E. Power of Taxatiom-Municipal revenue obtainable by taxation
may be derived from such sources only as are expressly or impliedly
authorized by law." The rule proceeds upon the settled principle that
a municipal corporation, unlike a sovereign state, is clothed with no in-
herent power of taxation.5 ' Such a power is delegated" and once vested.
its exercise must be in accordance with certain fundamental principles
of taxations' and the specific requirements of the law granting the
same.

(1) Pnwer to Impose Municipal Licenze Tax and Tax for Publir.
Pcrpos.---Under Commonwealth Act No. 472, a municipal council may
impose municipal license taxes upon persons engaged in any occupation
or business, or exercising privileges in the municipality and levy for
local purposes and for school purposes, including teachers' salaries, just
and uniform taxes other than percentage taxes on specified articless
The specific public local purpose for which a tax is intended may or
may not expressly appear in the ordinance. In the latter event, it is
presumed that the tax is created for a public purposeP.

6 Simco, V. 0., Pmuiprnm PoLIcAL LAw, wpm.
""No other taxes or fees than those procmbed In this Act shall be imposed

for the registration or operation or on the owTnhp of any motor vehicle, or for
the exercise of the professions of any city charter to the contrary notwithstanding.. ."
(Sec. 70(b], Act No. 3992, as anendod).

sT Sc. 4. Act No. 3992, places the Director of Public Works 'in charge of the
administration" of its provisons and grat him. aeg others, the power "(h) ...
at any time to examine and inpect any motos vehicle, in order to determune whether
the sane is unsightly, unsafe, oveloaded, improperly marked or equipped, or other-
wise unfit to be operated because of possible danger to the chauffeur, to the ps-
sngers, or the public..."

6s Sec. 2287, R.A.C.; FWIANDO, M. M, AND QUMuMuXHO-FK r=AXDO, HANDSOOK
ON Mumcrp^xL CoRposATor, 73.

5 Meedina v. City of Batauo, O.R No. L-4060, Aug. 29. 1952.
G0 Cooley. 1 Mun. Corp. 433-36.
si Secs. 2287 and 2288, R.A.C.

2 See- 1, C-A. No. 472.
0" Mndoss, SAntoe & Compay v. Municpality of Moyrwayow. OI. No.

L-6069 and 6070, April 30, 1954.
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The law seems to distinguish between a municipal license tax and
a tax."4 When the rates of municipal license taxes fixed in a municipal

ordinance exceed the limits provided in the above-cited law, the approval
of the Secretary of Finance shall be secured." Such an approval, how-
ever, is not necessary when a tax is levied for any of the purposes
mentioned therein.6" In the case of Mendoza, Santos & Co. v. Muni-
cipality of Meycawayan.,67 the Supreme Court considered a certain li-
cense fee of P0.05 per ticket charged on operators of theaters And
cinematographs as not merely a municipal license tax, but a tax im-
posed for a local public purpose. This beiig the case, the ordinance
imposing the said license fee was held valid even if it had not been
approved by the Secretary of Finance."

Annual taxes of P40 for "minor local deposit in drums of com-
bustible and inflammable materials," of P200 "for tin factory," and of
P150 on " Minstllation manager" were held to be within the purview of
Commonweath Act No. 472, in the case of Shell Company v. Vaoo.s s

The same case held valid a municipal tax of P150 on tin can factories
having a maximum annual output capacity of 30,000 tin cans, said tax
not being a percentage tax nor one on specified articles.

(2) Grounds Invoked Against Municipal Taxation.-To constitute

double taxation, two or more taxes must be imposed on the same pro-
perty, by the same state or government, during the same taxing period,
and for the same purpose." Such taxation is invariably condemned
by the Courts in the United States as being contrary to the policy of
the law l sxi as being inherently unjust and unfair.72 The argu-
ment against double taxation, however, may not be invoked where o),m
tax is imposed by the state and the other by a city therein. 7' Accord-
ing to the case of Punsa)an v. Murncipal Board..f4 there is nothing in-
herently obnoxious in the requirement that license fees or taxes be ex-

94 Secs. 1, 2 and 4, C.A- No. 472.
666sc. 4, C-A. No. 472.
"4"In other words, a municipal council has power and authority not only to

impose muicipal license taxes but also to levy just and uniform taxes, among other
thingM, for public local purpose*, and the approval of the Secretary of Finance of
the ordinance that may be enactd shall only be socured when the rates of municipal
license taxes fixed in the ordinance e=coed the limits provided in the Act, and not
when a tax Ls lavied for any of the purpome mentiorvd therwin." (Mfendoza, Santos
& Comp~an v. Mcmicdpsllfy of Meycowa yen, auprA note 64).

ST Supra, noft 63. '
68"It bering a tax which La uniformly charged on operators of theaters and

cineratographs, and not neraly a municipal license tax, the ordinance is valid even
if the ama has not bee apwrevwd by the Secretary of Finance." Supta. note 63.

69 GR. ,No. 1-6093, Feb. 24, 195.4.
701 CooLzgr on Taation (4th Ed.) 497.
71C ARCLA. op. cit., 221.
72 Sinco op. dr., 586.
lxPusafan w. City of Manilao O.R. No. L-4817, May 26. 1954; citing 1 Cool"r

on Taxation (4th Ed.). 497.
14Supr-, note 73.
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acted with respect to the same occupation, ing or activity by both
the state and the political subdivisions thereoL.'

As to the contention that, while the law has authorized the City
of Manila to impose a municipal occupation tax, it has withheld that
authority from other chartered cities, not to mention municipalities, the
Supreme Court, in paMt, said:

"We do not think it is for the coart to judge whet partkilar
dties or gmnlpalidse should be empowwed to I pa occupation
taxe in addition to those Imposed by the National Goveirnst That
matter i. peculiarly within the domain of the poltical dpMgtmenft
and the courts would do wfll not to encroech upon it."

The case of Shell Compan v. Vafo is authority also for tle view
that the absence or want of another person in the locality who exer-
cisee a calling provided for in an ordinance, such as installation man-
ager," does not make the ordinance d criminating and hostile, inas-
much as it is and will be applicable to any person or firm who may
exercise such calling or occupation.

(3) Action for Refund of Munidpal Taxes.-Actions for refund of
municipal taxes may be prosecuted only by and against real parties in
interest." Thus in the came of Mendoza, Santoe & Co. v. Munidpality of
Meycawayan1 ' where it was shown that after the passage of Tax Or-
dinance No. 18, the prices of admission of tickets were increased to
P0.35, 29.5 and PL10, respectively for the different seat classifications
in the theater, the signs on each ticket indicating that the additional
amounts of PO.05 and P.IO represented the taxes, the Supreme Court
ruled that these increases in the prices of the tickets sold having been
paid by the customers, it became evident that the real parties entitled
to their reimbursement were those customers and not the petitioners
who were the owners or operators of the theater. And as against
whom the action is to be brought, the real party in interest is the
municipality concerned itself and not its municpal treasurer, accord-
ing to the case of Shell Company v. Vaom

C. Other Power, of Munidpal Corporation
(1) Power to Regulate Fiahir i.-Municspal corporations are pos-

sesed of the authority to regulate fishing in their respective municiml
waters, to be exercised only if the crp ing ordinance is approved
by the municipal council" and within the limitations imposed by law.
Thus, under the Fisheries Act, the power of a municipal corporation to
grant the exclusive privilege of erecting fish corrals is subject to two

IS Citing 51 Am. Jur., 34L
7Suse, note 69.
7 Sec. 2, Rule 3. Rule, of Court; Salonda v. Wanw , Barnes & Co., O.R. No.

L-2246; 16 LJ., No. 6, 304.
73 Scr a, os 63.
7 kSqamv. ot 69.
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important qualifications, namely: (a) that the authority may be exer-
cised only within its municipal waters and (b) that the privilege granted
must be limited to a definite portion of said waters. An ordinaru-.
dividing the Malampaya Sound or bay into two zones and authorizing
the grant to one person of the exclusive privilege of erecting corral=
in both zones or the whole Sound or bay, infringes the last require-
ment."

(2) Power to Acquire Property.-A municipal corporation may ac-
quire real and personal property needed for its activities by such means
as purchase, eminent domain, prescription, gift, and state grant. It may,
for instance, bid at the sale of public lands within its territorial limits.

In the case of Gutierrez v. Camrnw, the Bureau of Lands, upon
application of appellant Gutierrez, placed a parcel of public land located
within the limits of the City of Baguio on sale and advertized to sell
said lot at public auction. In the advertisement, it was expressly stated
that the bidder must deposit with the District Land Office of Baguio
ten per cent of his bid. Appellant Gutierrez deposited the amount of
P900 with the said office and bid P6 a square meter.- The City of
13aguio also bid F7 a square meter, but instead of depositing in cash
ten per cent of its bid as required, the City of Baguio filed with th
office a certification of the City Treasurer to the effect that sufficient
appropriation existed to pay whatever the city would bid for the lot in
litigation.

Under these facts, two questions were raised. First, under section
2544 of the Revised Administrative Code, the sales price of the lot in
litigation would go to the City of Baguio. So that if the said city over
all other bidders succeeded in purchasing the lot, it need not pay out
anything; it follows that, in any auction sale of public lands in Baguio,
the city has a distant, even overwhelming and unfair advantage because
it could outbid any bidder. Secondly, according to sections 25 and 26
of the Public Land ActU in the sale of public lands all bids must ba
accompanied by cash or certified check, treasury warrant, or poet-office
money order payable to the order of the Director of Lands, for ten per
cent of the amount of the bid and no bid received at such public
auction shall be finally accepted until the bidder shall have deposited
ten per cent of his bid. The City of Baguio did not comply with these
provisions; consequently, it was not qualified to bid. The Supreme Court
waved aside both contentions of the appellant.

In taking up the first question, the Supreme Court admitted that,
under the law, the City of Baguio has an advantage over other bidders,
but it held that such advantage has its limits.

20 Nepovwos v. Ocampo, 0.-R. No. L-566, Jun. 30, 1954.
O L.R. No. X,6725. Oct. 30, 1954.
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"If one or rot- of the sealed bids e hi8i than that of
the City, or in the public bidding. private bidders raised the price so
high, and to the point that it means a considerable amount and ir-
come to the City, the latter may find it more advantageous to give up,
and allow the higher bid to stand, the City to receive the amount of
the hiOet bid."

Applying the foregoing to the present case, had appellant Gutme-
rez's sealed bid been higher than that of the city, the lot should have
been sold to her; or if at the public bidding, she had raised her bid
to such a figure, say P50 or even P100, or more per square meter, the
city would in all probability have given up and allowed her to buy
the lot at the extraordinary price, the city to put said considerable
amount in its coffers. According to the Supreme Court, the advan-
tage given to the city by section 2544 of the Revised Administrative
Code is neither so unjust nor so grossly unfair as to disqualify it from
bidding at the sale of public land within the city limits.

As to the second question, the Supreme Court likened the deposit
in cash or treasury warrant or post-office money order for the ten per
cent of the bid to the bond required of the parties for the perfection
of an appeal for the issuance of a writ of attachment or for the sheriff
to sell property claimed by a third party. In these three instances the
government is exempt from filing the. said bond, the reason being that

there could be no doubt as to the solvency of the government" The
court then continued:

"In the present cas, we have the presumption of the solency
of the City of Begulo, a political agency of the Qovernamnt. This,
aside from the certificate of the City Treaurer that there were funds
available for the purchase of the lot."

(3) Power to Fix Rentals for Leased Municpal Property.i-Within
the scope of its charter powers and in the manner permitted by law,
a municipal corporation may enter into contract relations with any per-
son.3 ' Thus the City of Naga may lease lots in the market of the
city.'4 When it does so, "the determination of what is to be paid for
leasing municipal property lies within the power and discretion of the
city municipal board and unless it is ztra vir.v or clearly unreasonable
courts should not interfere with it-"86 According to the case of City

of Naga v. Court of Appeals,81 the juridical relation between the City
of Naga, owner of a market stall and an occupant thereof, after a suc-

cesful and approved bid of the latter, is that of lessor and lessee. As

IsC.A. No. 141.
63 Gomrmn v. Judde of First Zntane, 34 P 157; To, :adn Y. Car, 

66 PhIL 14 (1938).
, Srneco, op. di., 706.

" Sca. 4 and 15(dd), RA. No. 305.
" Umi " v. City of MJAj. OR. No. L-6815, Dec. 29. 1954.
87 0.. No. L-5944. Nov. 26. 1954; 50 O.0., No. 12, 5765.
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lessor, the city has "to maintain the lessee in the peaceful enjoyment
of the premises for the entire period of the contract," according to the

Spanish Civil Code." Not included in this obligation is the prevention
of competition offered by vendors who ply their trade on the sidewalk
and alley surrounding the leessee's stall, such competition being at most
an act of mere trespass by, thL-d persons.

It was agreed in this case, however, that the said vendors were
given permit or ticket by the City Treasurer to continue peddling or
selling their wares which competed with those of the lessee. It did not
appear that such permit or ticket authorized the holders thereof to oc-
cupy exactly or precisely the sidewalk and alley surrounding the lessee's

steW

According to the Supreme Court, the very character of such vendors
excludes the idea that they were authorized tn occupy said places.

"But granting that there was such an authority, still the act of
the city treasurer, In violation of an ordinanc, or against the very
nature of a sidewalk and eaiey which are not to be occupied but to
be used for pasge by the people going to the market to mJ~a

their purchases, cannot be Imputed to the City of Naga. The City
Trsr as agent of the City cannot bind the latter for acts beyond

the cope of his authority."

(4) Power to Declare Bridges as Toll Bridges.-When the provin-
cial board deems it necessary for the proper maintenance of any provin-
cial road, it may designate such road or any bridge or ferry built or

nmantained as part thereof, as toll road, bridge or ferry, and may fix
the toll rates for the use thereof. In the case of bridges or ferries, the

authorization and approval of the Secretary of Public Works and Cown-

wamications, and in the case of roads, the recommer.dation of said Sec-
retary and the authorization of the President, shall be secured." The

Supreme Court had occasion to pass upon this power in the case of Ablaza

Tranwprtation Co. v. Provincial Government of Bulaca.. '"

The Provincial Board of Bulacan passed a resolution designating the
Malumot and Halang-sa-Araw bridges as toll bridges and fixing the toll

rates tn be collected therein. According to the Board, the tolls were

necessary for, and would be dedicated exclusively to, the maintenance

and improvement of the Malolos-i]gonoy road. After obtaining the

approval of the Secretary of Public Works and Communications, the
Provincial Board collected the so-called bridge tolls. The appellant

transportation company, one of those affected by the resolution, ques-

tioned the exercise of such power.

ts Art. 1554, Sp. Civ. Cod.
9 Se.- 2131, R.A.C.
@O3.R. No. L-4916, January 27, 1954.
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The Supreme Court hold:
"ft will be men that In the guise of brdge tolls the appellee

has been cotkecting road tolls without any athoity from the Pzseionut
" required by section 2131 of the Revied Adnai-1 o Code
ThO app ne would make the of the collection of what in
effect m rood tos depend uP the discretion of the Ptovlndil
Board Conmsdering that the bridS thbemolv do no used ==h
repair if they w e of reinforced concrete. it would sesthat, sc-
cording to the theory of the appellse, it could cinue colecting the
soald bridge tolls indefinitely, to the grat s edce of the pubc
not only in of sny, but also in delays necamrily csed by
the collection f the tolla.

It may be noted that the power involved in this case may be exer-
cised "when the provincial board of any province shall deem such course
to be necesry for the proper maintenance of any provincial road within
the provincea." The doctrine of the Supreme Court. however, seema
to be that a toll for the use of a bridge may not be collected for the
prpose of maintaining a road, unless the necesary requisites for de-
claring a toll road are complied with. Under section 2132 of the Re-
vised Administrative Code, "the proceeds derived from such sources shall
be applied only (1) to the payment of interest and siking fund charges
ia case the toll road or bridge has been financed from loans or bond

and (2) to the repair and maintenance of the road, bridge ne
ferry for which the collections were made." The present case involved
only the latter, as the construction of the tol bridges was not financed
out of loans or bonds.

As to the counterclaim of the appellant transporiation company,
the Supreme Court held that as the payments wer made voluntarily.
and were even reduced to fifty per cent on its request, without quea-
tioning the validity of the resolution in question, and for that reason, the
appellee disposed of the money collected for the public welfare and for
the benefit, in part, of the appellant itself which used said road and
bridges, it would not be unfair to require the Provincial Government of
Bulacan to make the refund.

5. MUN CIPAL OmIXANCZS

Ordinances are legislative actb passed by the municipal council in
the eercui of its law-making aU.thority.

A. Eflectivity.-The Charter of the City of Naga provides that each
approved ordinance shall take effect on and after the tenth day follow-
ing its pssge unless otherwise stated therein." In the case of Umnli
v. City of Naa," the foregoing provision was construed to authorize
the municipal board to fix the date of effectivity of an ordinance passed

01 See- 2131, RA.C.
SSec. 2227, R.A.C
Sec- 14, R.A. No. 30.

eG-JL No. L-6815, Dec. 29, 1954..
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by it. There, an ordinance made effective the day following its passage
or adoption was held to be a valid exercise of the power. However,
where an ordinance relating to fishing or fihery provided that it shall
take effect upon its approval by the Secretary of Agriculture and Natural
Resources pursuant to section 4 of Act No. 4003, otherwise known as
the Fisheries Act,"5 under which ordinances of the kind under consi-
deration were ineffective until so approved and such requisite approval
had never been given, the ordinance never took effect. Consequently,
a contract entered into by virtue of said ordinance was held void when
clad*."

B. ApprovaL.-Does an ordinance passed by a municipal council
require the approval of the provincial board in order to be valid and
effective? 'The question was raised twice during the year 1954; but
the answer thereto is not without the support of a precedent. In the
case of Mendoza, Santos & Co. v. MUrlicipality of Moyc&wayan, 7 the
Supreme Courtheld:

'Nor does the failure of the Provincial Board to give its up-
provel to the ordinanc have the effect of invalldating it for, under
the law, an ordinance becomue effective ten days after its pg.
unloe declared invalid by the Provincial Board." M

To the same effect is the case of Suarez v. Abad Santo.." These
decisions have the authority of the earlier case of Olaviano v. Ooell, 1°°

where it was categorically pointed out that there is nothing in the Ad-
ministrative Code expressly or impliedly providing that an ordinance
does not become effective until it is "okayed"I by the provincial board.

Q Vh'dit.--Once an ordinance becomes effective it remains in
full force and effect until it is repealed, declared null and void or its
period of effectivity elapses. In the meantime, its provisions have to
be observed; before the courts, compliance therewith is imperative. Ac-
cording to the case of Suarez v. Abad Santo: 10 '

"S a, funcionarioe municipdale no exigiaron al debido cum-
plimlento do las diapoedozwe do la ordenanza no se razon su/idient
pas que s la declare nula; tal vax see una buoen bem par* alguna
queja adminlatratva, par no parm que no me exija eu co plmieatn.
Toda ordenanza o lay. mi-ntra, no os derogeda, dobe *r cumplida
y ants Ion tribunalesu co pllmhento o imperativo. La valdax de
una ordenazm no quoda afectada pot el simple hecho do que en algunoe
ce no so bsaa hecho cumplir sus dispoamdcone. No " pusd.
conriderar dero&d tina ordenanra tan solo porque a gun e I& hayan
infringldo." 102

* 5 Se R.A. No. 659 for amendmnnt .
" Nopocusceno r. Oca zpo, supra, note 80.
07 SpM. note 63.
3 4 Sees. 2230 and 2233, R.A.C.

Supre, note 47.
100 OR. No. L-1566, Fob. 27, 1948; 45 0.0., sup. No. 9, 7.
20 1 Supra, note 47.
102 People v. de Gumvmn, O.R. No. L-2772, Set 29, 1951.


