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L RzAz. PRomrTY TAx:-Peraonal notic& not necessary in tax at

One of the essential requirements for a valid sale of real property
in cae of delinquency in payment of taxes is that notice of such delin-
quency and sale, as prescribed by law, be strictly complied with, other-
wise, a sale made without such compliance is void for lack of due pro-
cess. In the case of Eulalia Eatanislawa at a! v. Fabian Soberano' our
Supreme Court upheld the validity of a tax sale where no personal notice
of delinquency and of sale at public auction had been received by the
delinquent owner or his heirs. The Court further stated that the failure
to receive notice due to the death of the owner or lack of interest of
the heirs did not affect the validity of the proceeding.

The Revised Charter of the City of Manila' provides that, for a
tax sale to be valid, advertisement of such sale must be made: (1) by
posting a notice at prescrwbed places for the necessary period of time;
and (2) by publication for the prescribed period in a newspaper of
general circulation published in the city. Personal notice to the delin-
quent taxpayer is not required, nor is it necessary, althoug, as a mattez
of practice, the City Government does serve personal notice by mail
But an omission or failure to send such notice would not amount to lack
of due process.' However, under the Assessment Law4 the formalities
required for a valid tax sale are, among others: (1) posting of notice
at prescribed places for the prescribed period of tine; and (2) personal
notice by registered mail or by mesenger. In municipalities then, an
omission or failure to serve personal notice of delinquency and of sale
will constitute a substantial defect which will avoid the tax sale; but such
defect will not avoid a tax sale under the Charter of Manila. On the
other hand, an omission or failure to give notice by publication is fatal
for the validity of a tax sale under the Revised Charter of Manila
while such omission or failure will not invalidate a tax sale under the
Assessment Law because notice by publication is only discretionary on
the part of the municipality.5

* LL.B (U-P.) LL.M. (Yale); Assistant Professo., College of Law, Unime ty
of the Philippines.

I O.R. No. 1-5773, promulgated May 10, 1954. This ce involved real psopecty
situated in the City of Manila.

'Sec. 69. R.A. No. 409. otherwise known as the Revised Charter of Manila.
ZVsLbuena et. at. v. Auralio Torrm, 47 O.0. 1209.
4Sec. 35, CA. No. 470 as amended, otherwise known as Asseament Law.

This law governs sale of real property for tax delinquency in municipalities but not
in chartered cities.

GThe difference may be duo to the fact that notice by posting and publicatoc
i, WufdEt in cec ru of populatio like Manila where newspapers are in ganeral
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U1. IprrwA. RVEmNU TAXs:Spcific tax-By whom paid.

Specific taxes are internal revenue taxes which apply to things manu-
factured or produced in the Philippines or to things imported from
abroad, for domestic consumption. Specific taxes are thus imposed on
imported cigarettes. 7 In the case of Good Day Trading Corporation v.
Board of Tax Appealas the petitioner sold to third parties cigarettes im-
ported by it from abroad while still in the customs warehouse and before
specific taxes had been paid. In resolving the question as to who is liable
to pay the tax, the Court, applying section 125 of the National Internal
Revenue Code, held that either the importer or owner shall pay the tax,
depending on whether the sale is valid or not If the sale is valid,
then the purchaser becomes the orer and shall pay the tax.

Jurisdiction of the BTA-effect ol the UST case.

In the same case 9 the petitioner assailed the jurisdiction of the Board
of Tax Appeals in reversing the decision of the CoUector authorizing
refund of specific taxes.10 The basis of the petitioner's argument was
that the BTA was illegally established as held in the case of University
of Santo Tom. v. Board of Tax Appeala,"' therefore, it could not en-
tertain nor pass upon the present case. The Court held that Republic
Act No. 112522 was passed presumably due to the ruling in the afore-
mentioned case; but it did not nullify all acts nor deprive the BTA
of its jurisdiction to act on certain cases properly before it. Although
R. A. 1125 repealed Executive Order 401-A, nevertheless, it provided

circulation and the Inhabitants are presumed to reed public notices so published;
but in municipallties, it is not likely that many people reed newspapers or that any
newspaper is widely drculated throughout such place..

6Sec. 123, CA. +66 as amended.
7Sec. 137. CA. 466 as amended by RA. 589 and 109).

G.R. No. L-6574, prom. July 31. 1954. In this case, petitioner Imported
238 cases of Cbeenerfleld cgarettes and stored them in a bonded warehouse. White
still in the warehouse, petitioner sold the goods In favor of third parties, .)me 29
in number, subject to the condition that the vendees shall pay the specific tax- The
vandees applied their certiflcates of Indebtdnets (backpay certificate.) In peyment
of the tax which was accepted by the Collector. In so far as the original as*@-
mint involved an amount exceeding P53.00, the case was brought before the BTA
for final reeolution under section 9 of Executive Order 401-A. The ETA resolved
that the payment by nmas of backpay certificates was void and held that the
pettioner was liable to pay the specific taxe. Consequently, the ETA reversed
the decision of the Collector granting the petitioner a refund of certain sums paid
by the petitioner as initial payment on the tax.

9Oood' Day Tradipi Corporation v. Board o! Tax Appeals, supra.
I0 Under section 309 of the Internal Revenue Code, the Collector may, among

others, "refund taxes erroneously or Illegally received, or penalties imposed without
authority..." This right of the Collector is subject to section 9 of Ex. Order
401-A which provides in part: . .. "But In case. involving an original assessment
of more than ".000, the approval of the Secretary of Finance of the action taken
(under section 309 of the IRC) by the Collector of Internal Revenue ... shall not
become efective until and unless the same is approved by the Board of Tax Ap-
peals."

11 Q.R. No. ,-5701, prom. June 23, 1953.
12The present cam was on appeal before the Supreme Court when R.A. 1125

wee pased to take effect on Jun 15. 1954.
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that -all caes decided by the Board of Tax Appeals and appealed to
the Supreme Court pursuant to Executive Order 401-A shall be decided
on the merits to aUl intents and purposea as if said Executive Order had
been duly enacted by Coness '" In applying secti 9 of Executive
Order 401-A in relation to section 309 of the Internal Revenue Code the
Court held that the BTA had jurisdiction to review the propriety and
amount of the refund but not the me iment and payment of specific
tax.1 ' As to whether specific taxes may be paid with certificates of in-
debtednems, the Court held that it is wholly the legal ccern at the NZ-
tional Treasurer and the Department of the Government to be affected
by the use of such backpay certificates; it is not for the BTA to deter-
mine such isue.

Ircome Tax: tuition te o tu not i -edoptiooa-
tion As xeinpt.

is the net i from tuition ad other fees collected and received
by the educational institution from its students in carrying oan itsa
activities subject to tax? 1 Under section 27 paragraph (e) of C. A.
466 a amdez coxporations or cMai organized and operated
exclumively for educational purposes, no part of the net mcom of which
inures to the benefit of any private stckholder or individual are exempt,
provided that the fio me is not derived from their properties, real or
persoa-lr from any activity conducted for profit. In the recent cae
of of Jenn Sacred Heart CoLlege v. Collector of Internal Rverms 1 the
Collector collected a tax on the income of the petitionmer on the ground
that, having collected excesive fees from its students, is engaged in
an activity conducted for profit. The Supreme Court answered the fore-
going question in the negative, holdg that, amog others: (1) the amount
of fees charged depends upon the policy of a given administration at a

Is Section 9 of Rzmcutiv. Order 401-A bas not been resoted ae part of R.A.
1125. Under prmut t of the law crusting the Court of Tax Appeals, action
by the Cotlector authorizing refund of tae ilegply ar erroneously crlcted even
if oe 1,000 1@ not subject to the approval of the Court o1 Tax Appeals.

14 The oeat a.nd Paymet Of the speifc tx of P52,350 w ot sbject
t3 review by the Bo1rd of Tax Appeals. What vwrasubject to sd whet wm in
Leom her. was the re d of 8,00 appe by the Coctor and appoed
by the Secratary'of Finance becous that won an actio taken by the Coector
pursuant to his authority to make r-f under s. 309 of the Internal Itersizo
Code. Consequently the denkfration by the B3TA should be conaIe to that It
and Propriety of the refund. nothing numr.

Is Sec. 24 of C-A. 466 as ended, provides. In part: p...,rovided. ov,
That ElBllding and Loan op'ra'ingas suh in accordance with section
39-45, of R.A. 337; - wel a private ed=ost~om hritutoN *ban pay a tax of
twelve per centum and ten per , reapectiely, on thei total - inco.m

IS G.R. No. L-6807, promulzated May 24, 1954. 7he petitioner, in this ,
Is a sectarlan educational institution organVLsd under the Corporation Law but with.
out tochotdere. It is engasged primrily and zrclugively in the instruction and
education of young agis. In the yeas sought to be taxe, 1946, 1947., and 1948. it
derived Its inme solely from tuition atd €tee fe of students. No part of to income
is derived from its propertie r from Investm-.-.
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particular time. In the absence of contrary evidence, it can be presumed
that the fees fixed by the administration are intended to insure and fa-
cilitate the accomplishment of its objectives; (2) every responsible" or-
ation engaged in education must have a net income or surplus over

and above operating coat in order to insure its own existence and rea-
sonably assure that it will not incur any deficit; otherwise, section 27.
paragraph (e) of the Internal Revenue Code would be construed, if at
all, to apply only to institutions without surplus and therefore d.ways
on the verge of bankruptcy. Congress did not intend such a narrow
construction; and (3) it is not the intention of Congress to deny nr-
ganizations engaged exclusively in education from improving its ow"
standards by taxing net income or surplus derived from student fees. To
give such an interpretation would be to defeat the very purpose for
which exemption is granted by law."1

To come under the exemption provided by section 27, paragraph
(e) of the National Internal Revenue Code, an educational institution
ciust comply with all the following conditions: (1) that it is engaged
end operated exclusively for educational purposes;%" (2) that it derives
its icome solely from tuition and other fees of students;'* (3) that it
does not derive any part of its income from properties, real or personal
nor from investments, even if the income fro such sources are destined
exclusively for educational purpose;" and (4) no part of its income
inures to the benefit of any individual or private stockholder.'1 Suppose
the educational institution derives income from student fees, from pro-
oerties and from investments elsewhere, but all income derivted from
such sources are devoted exclusively to education. is it exempt? Under
the holding the present cae, only that portion of the income derived
solely from tuition and other hwe of students in exempt; the rest is

Remediew d Taxpayar,--Injutiorn

It is a fundamental principle in taxation that the power to collect
taxes may not be restrained by injunction' 2 otherwise, no government
could exist where the collection of revenues could be delayed at the
instanc of every litigious man." In this Jurisiction, the taxpayer is

l? 7%o en gwalgment of pr.t* entrpvrse in the field of education i on of
c onidertiom uderlying the eRemption of educatiomi iniitatons. To deprive
ech Institutioos of making a little marpha from student fem by subjecting a1 in-
come derived from any and all sources to Income tax would dp uWy all incentive to
pmlfnd fproement and would invite atagnation.

15 e. 27, par. o, CA. 466 a amended. So* sho Soc. 22, Art. V7, Constitution
of the Pthiippines.

19J.W Sacred Heart Coee v. Conector, waa.
2 Sec. 27, par. e, CA. 466 - amended.
22 See- 2 7, qw
2 Be- 305, CA. 466 as anmended; Sec. 54, CA. 470 "am nded; and Sec. 76,

R.A. 409.
233Stato ot T emoe v. Snood, 6 Otto 691, quoted In Cbumhill and Taft v.

RaJferty, 32 PhIl 580.
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afforded adequate remedy to recover taxes illegally or erroneously col-
lected after he has paid under protestU or has filed a claim for refund."
Such provisions have been held not violative of the "due processe and
-equal protection" clauses of the Constitutioc2. However, the existenc
of exceptional circumstances may take the case out of the general rule

and may warrant the issuance by competent authority of a restraini
orde2r. Under section 11 of Republic Act No. 1125= the Court ,f
Tax Appeals may suspend the collection of internal revenue taxes or
customs duties by summary proceeding. when in its opinion, the collec-
tion may jeopardize the interest of the Government and/or the tax-
payer. The Court of Tax Appeals had occasion to exercise this power
in the case of Aurelio P. Ray". v. Collector" when it enjoined the Col-
lector of Internal Revenue from collecting by u ry ceeding the
deficiency in income tax of the petitions for the years 1946 to 1950. In
supp-rt of its authority to issue the restrainin order, the Court of Tac
Appeals held that section 11 of R. A. 1125 ham, in effect, amended se-
tion 305 of the National Internal Revenue Code in so far as it vests
on the Court of Tax Appeals diretiory power to enjoin the Col-
lector from proceeding with the collection, levy, distraint and/or sale of
any property of the taxpayer."

From this came, we may infer that, in order to be entitled to a
restraining order, the following conditions must concur: (1) that the
taxpayer has filed his tax returns in due time as prescribed by law;,

2 4 Sec. 54, C.A. 470 as amended.
s Sec. 306. C.A. 466 an amendid.

ts Ayala de Ros v. City of Mwdn3., 27 Phil 336.
2r DrticoU r. Jons. D.C., 19 7. 8;pp. 792; AIJm v. Reeafsn of the Univerafty

System of Georsia. 304 U.& 439. In the fooawng cease decided by our Supreme
Court. that body ntimated that the exit of specia or ex=eptional circustIe
may Justify the issuance of prelmdnary writ of injunction to restrain the collection
of teme while the case is pending on appeal but failed to explain what fact or met
of facts may constitute special or exaptional .: Cl7xkzrd and Taft v.
Ralllety, sr Sarasota v. Trinidad, 40 Phil 252; D d . taw, 0.0. No,
L-4300 promulgated O-t. 31, 1951R.

sPar. 2 of s. 11. R.A. 1125 provides: 'No appeal ta to the Court of
Tax Appeals from the decision of the Collector of Internal Nerven or the Col-
lector of Customs -ell suspend the payment, levy, distraint and/or sale of any
proprty of the taxpays for the mtisfacton of his tax liability s provided by

in lw: Provided hovmve, That when in the opinion of the Court the collection
by the Bureau of Internal evenue, or the C ' ' of Custom. may Jeopardle
the interest of the Gcwetrtment and/or the taxpayer, the Court at any stage of the
pr-eeding may sPend the aid collection and require the taxpayer either to deposit
the eb t claimed or to file a ety bond for not more than double the amount
witt the Court.

2C.T.A. Came No. 42, protmulgated on Jarary 8, 1955. The Colletr in this
case rou~gt to collect from the petitioner defi.ncy In ncom tax for the ysru
1946 to 1950 by sumnmary proceedings. This It the first came beard by the Court
of Tax Appeals where said Court had ocason to apply ection 11 of Republic Act
No. 1125 regarding the issuance of a restraining order against the Collector of Internal
FRevenue.
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(2) that the tax sought to be collected is an internal revenue tax or
custom duty;, (4) that the manner of collecting is by summary proceeding
either by distraint of personal property or levy on real property; (4) that
his interest would be jeopardized;3 0 and (5) that he has placed on
deposit with the Court the amount claimed or he has filed a surety bond
for not more than double the amount with the court.

S0 The petitioner in .the abovementioned case proved that his business would
suffer irreparable injury if the Collector would be allowed to distraint his propert..;
on the other hand, the Collector's claim for deficiency could be secured by a deposit
or a surety bond.


