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The perpetration of crimes seems to remnin an unabated socio-
political problem. Every year hundreds of criminal cases come up be-
fore our Supreme Court, and while they should be sufficient to show
the widespread- instances of criminality in our jurisdiction, they com-
prise only a small part of the thousands of criminal cases which are
heard and tried annually before the various courts in our judicial sy*-
ten, not to mention those crimes which are yet unsolved.

This article, however, is limited to a survey of the penal decisions
of our Supreme Court in the past year. Few reveal any marked de-
parture from the traditional principles in the field of substantive criminal
law, and this being so, where the cases under review appear to involve
no problems of great significance or of appreciable novelty, the writer
has asumed that they do not require extended comment in this survey,
except an adequate recitation of the various sets of facts constituting
said cases and a brief statement of the opinions handed down by our
Supreme Court with respect to them.'

GENERAL PROVISIONS, APPLICATION OF THE
PROVISIONS OF THE REVISED PENAL CODE,

AND LIABILITIES AND PENALTIES

L No Comox LAw CRIMEs; IRZTRAcTvTrrY
oF PENAL LAws AND RGouLATIONS

The doctrines above-mentioned gained further support in People v.
rc&ia 2 and People v. Qt Po Ley. The Revised Penal Code ' provides

not only that no felony shall be punishable by any penalty not prescribed
by law prior to its -ommission,8 but also that penal laws shall havea
retroactive effect only if they favor the person guilty of a felony who

* Administrative Assistant, Philippirne Law Journal. 1954-1955. Acknowledge-
nmnt is made of the help extended by Mr. Erneto T. Duran in helping brief
of the caseo noted In this annual survey.

11 T i .rvey relates to cam falling in the field of substantie crimnal law.
Cozntitutional issues are incorporated in this survey in so far as they affect w=
penal jurisprudence. Problems in criminal procedure will be discussed in the an.
nual survey of decisional cass in criminal procedure.

Gl. No. L-631, Azi 27, 1954.
8 O.R. No. L-6791, March 3, 1954.
4Act No. 3815, Jan. 1, 1932, an amended.
5 Art. 21, Rev. Penal Code.
* Art. 22, .Rev. Penal Code.
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is not a habitual criminaL4 These rules conform with the constitutional
injunction that no ex post facto law shall be enacted.7

In the Garcia case, accused was charged and convicted of having
sold tickets for "llave" races of the Philippine Charity Sweepstakes on
the theory that he violated the law which penalizes any person who,
without being a duly authorized agent of the PCS, sells tickets of said
corporation or, being such agent, sells tickets, fractions or coupons thereof
not issued by the corporation, representing or tending to represent an
interest in tickets issued by the corporation.' The Supreme Court ac-
quitted the accused, because he was charged with selling tickets for
"lave" races of the PCS which are different from and not tickets issued
by the corporation, or tickets not issued by it representing or tending
to represent an interest in tickets issued by the corporation. Said the
Court: "The law relied upon does not include Iave' tickets for sweep-
stakes tickets. Neither was there any other statute that prohibited and
punished the act imputed to the appellant"

Appellant in the Que Po Lay case was convicted of violating Cir-
cular No. 20 of the Central Bank s. Although this circular was issued
as early as 1949, it was published in the Official Gazette only in Nov-
ember, 1951, three months after the appellant had been convicted of
violating it. On appeal, he claimed exoneration on the ground that said
circular had not been published before the act or omission imputed to
him, and that therefore, said circular had no force and effect, and he
consequently committed no crime. He claimed that the publication of
said circular, as a prerequisite to effectivity, is required by law.1 °

The Court disagreed with appellant's latter contention because said
laws do not require the publication of circulars and notices therein men-
tioned to become effective since said laws merely enumerate and nake
a list of what should be published in the Official Gazette.

The Supreme Court, however, posed another question: Does Cir-
cular No. 20 have the force and effect of law such that, in order to sub-
ject a person to its penal provision, prior publication is necessary? The
Court answered in the affirmative. It declared thus:

7 Prl- Comm?., Art. IM, mc. 1, cL 2. The rule above reflect
mraxim that "ther is no crime without a pemalty and that ther is no pcdty w
out a law." as well as the doctrine that " the laow looks forward, not backward; the
law pr-d for the future, the Judge for the pest" (fox pre not, zeao i ;
Jex o ldutro, j fex dc praoterito). However, -et-ectVity of a eal statute Is
allowed If It favors the accused. (Art. 22, Rev. Penal Code.)

-Act No. 4130, an amendod by Com. Act No. 30L
T'h1s ci culr was pased puxruant to Rep. Act No. 265, sc. 34 (popularly

known as the Central Bank Act), June 15, 1948. Section 34 penallze any violation
of the Act itself or any order. instruction, rule or regultion Legaly issed by the
Mocwtary Board.

10 Act No. 2930 and Coi. Act No. 638.
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S"It is true that Circular No. 20... is not a statute...but being
Issued for the implementation of the law authorizing its issuance,
it has the force and effect of law according to settled jurisprudence 11
... moreover, as a rule, circulars and regulations especially like the

the circular... in question which prescribes a penalty for its violation
should be published before beconming effective, this on the general
princlple and theory that before the public is bound by its contents,
especially Its penal provisions, a law, regulation or circular must first
be published and the people officially and specifically informed of
mid contents and its penalties."

The Supreme Court seems to point out that the effectivity of laws,
including circulars as this one under review, depends upon their publi-
cation. The Court seems to have relied upon the provision of the Re-
vised Administrative Code which states that statutes passed by Congress
shall, in the absence of special provision, take effect at the beginning
of the fifteenth day after the completion of the publication of the statute
in the Official Gazette,12 and on the provision of the New Civil Code
which declares that laws shall, unless otherwise provided, take effect after
fifteen days following the completion of their publication in the Official
Gazette.1s

But these laws themselves carry "in the absence of special provision"
and "unles otherwise provided" clauses, and it is not uncommon to see
that laws passed by Congress are made to take effect upon their approval,
not upon their publication. It seems that in the final analysis laws
which are duly enacted and approved are valid, regardless of omission
to publish them, especially when we take into consideration the rules
that ignorance of the law excuses no one from compliance therewith 1

and that everyone in conclusively presumed to know the law.'&

At any rate, the Supreme Court ruled that "in the eyes of the law
thwe was no such circular to be violated and consequently appellant
committed no violation of the circular or committed any offense .
As it was faced with a circular of a penal nature, the Court chose to
adhere, and rightly so, to the well settled rule that penal laws and regu-
lations should be construed and applied strictly against the government
and liberally in favor of the accused."

118ee United States v. Tupasi Moline, 29 PhiL 119 (1914) and authorities

cted thacelm.
12 sec. 11.
hsArt. 2-. The Supreme Court cited the Spanish Civil Code of 1889, Art.

1, which provides that laws shall be binding twenty day. after their promulgation,
and that their promulgation shall be understood as made on the day of the tor-
mination of the publication of the laws in the Gazette. Manreea, commnring ou
this article, is of the opinion that the world "laws" Includes regulation, and cir-
culars Issued In accordance with the sm.e. I MANR.ESA, Coozo CrvL E.Aho. 52.1 4 Art. 2, Civil Code of the Philippines.

S.Rule 123. s.e 68, par. (a). Rule of Court of the Philippines.
I1UcJtsd States v. Abed Santoe, 36 Phil. 243 (1917).
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IL PRo~mmoN AGANST NFLICToN Op
CRUIM AND UNUSUAX. PuNMSHMENT.

Under the Constitution, infliction of cruel and unusual punishment
is prohibited. 7  In Ayuda v. People and Court of Appeal.," the Sup-
reme Court was asked to determine whether the penalty imposed upon
petitioner for violating Executive Order INo. 337, series of 1950, issued
in pursuance of the Price Control Law 21 was excessive and unusuaL
Ayuda, for selling two paper pads a few centavos more than the ceiling
price fixed, was sentenced by the Court of Appeals to pay, in each of
the two cases brought against him, a fine of more than IP2,000, with
the recommendation for executive clemency with regard to petitioner's
smpetsion from the wholesale or retail business for five years as addi-
tional penalty imposed upon him as provided by the law.

The Court ruled that the penalty was not unusual and cruel In
the earlier case of People. v. Do In Cruz, ° the Court declared that the
. .. damage caused to the State is not measured exclusively by the

gains obtained by the accused, inasmuch as one violation would mean
others, and the consequential breakdown of the beneficial system of
price controls." Although the Supreme Court in the Do l Cru cm

exercised its discretion by lowering the penalty and fine imposed therein,
the instant case did not, in the opinion of the Court, call for a simi
exercise of discretion even if the sum was paltry, because the Court of
Appeals .had already applied the minimum penalty to the petitioner.
All that the Supreme Court could do was to join the Court of Appeals
in recommending executive clemency with regard to the suspension of
petitioner from his business."

IIL ATrzMPT AND FRUSTRATED FEXom

Since different penalties are imposed for ra.immated, frustrated,
and attempted felonies, it is imperative that the stage at which a felony
is committed be determined. In the case of People v. Sy Pio,2 the
lower court convicted the accused of frustrated murder,2 the Supreme
Court ruled that the offense was attempted murder only.'A

17 Art. I, See- 1, cL 19.
It G.R.. No.. L-6149-50, April 12, 1954.
19Rep. Act No. 509. June 13, 1950.
" G.R. No. L-5790, April 17, 1953. It may be observed that in the Die C.IM

c the Supreme Court avoided to rule definitely on the constitutional Io raised
by simply exercising its discretion of lowering the peralty complained of, rechig
what Prof. IL M. Fernando considers an T arwe of compromise 'which skirts the
constitutional isu, yet executes substantial justice.'" 29 P2_ I.. J. 39 (1954).

ZJudicial recommendation for executive clemency in alowed under Art. 5,
RAy. P*eua Cod.

2GO.R. No. ,-848, April 30, 1954.
U "A felony is... frtztrd when the offender performs all the acts of ec-

ton which would produce the felony as a om- fja:- but whichthe
do not produ. it by ren of caus independent o t will of the paspetrator.m
Art. 6, Rt. Penal Code.
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On account of a long standing grudge between accused and several
Chinese (including victims), the accused, armed with a revolver, broke
into a store and shot one Sy Tan Siong Kiap, who was then in the
store, asked the accused what his idea was, but the latter immediately
fired at him, the bullet piercing Tan's shoulder. The victim ran to a
room behind the store to hide. Accused then fled. Murder qualified
by evident premeditation 5 was clearly established. But was it frus-
trated murder? The court held that it was not. It was attempted
murder, because the accused "did not perform all the acts of execution,
actual and subject, in order that the purpose and intention that he
had to ill his victim might be carried out" The accused saw his victim
run and hide in another room. The ability of Tan to escape "must
have produced in the mind of the defendant . . that he was not
able to hit his victim at a vital part of the body . . . (he) knew that
he had not actually performed all the acts of execution necessary to
kill his victim.

In other words, for a crime to be frustrated the subjective phae
of the acts of execution must be completed. Evidently, the element which
distingu;she* attempted from frustrated felony is that, in the case of an
attempt, as in the instant case, the offender never passes the subjective
phase of the offense. On the other hand, as was held in United States
v. Eduave,' People v. Dagman," and People v. Borinagan the subjec-
tive phase in frustrated crimes is completely passed; there is present a
full and complete belief on the part of the assailant that he has com-
mitted all the acts of execution necessary to produce the death of the
intended victim

Appellant in People v. Fader" was convicted of the crime of attempt-
ed robbery with double homicide.'0 The robbery here was attempted
because when the defendant was demanding money at gun point from
the inmates, two of the children were awakened by the commotion and
defendant had to turn to the children by shooting them. Accused then
fled without getting the money. There was thus such intervention that
the offender did not arrive at the point of performing all the acts which
could have produced the crime of robbery.

There was frustrated murder in the case of People v. Umali ot at s '
where the defendants, actuated by bitter political enmity, raided a town
of Qwn Province, and on the occasion of said raid, hurled a hand

24 "There is an attempt when tho offender commences the conmision of a
felony dhrectly by ovest act, and does not perform all the acts of execution whbd2
should ptod, the felony by reason of sno cause or accident other than his own
spontaneous deastarce." Ibid.

s Art. 25. par. $. Rey. Penal Code.
U 36 Phil 209 (1917).
27 47 PhiL 768 (1925).
f l5 Phil 433 (1930).
IOSR. No.. L,-5732. March 12, 1954.
$0 Art. 297, Rev. Penal Cod..
$1 O.R. No. L-5803, Nov. 29, 1954.
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grenade at a policeman causing the latter to lose the sight of one of his
eyes. All the acts of execution were performed which could have pro-
duced the felony as a csequenc but which did not produce it because
only one of the eyes of the policeman w hit by a shrapel-- cause
independent of the will of the raiders.

IV. CntcuMsTNizcs Arzcmio CumIAl. Liknznry.'
A- Justifying Circumstance

1. Salf-deflerm

Anyone who acts in defense of his person or rights, provided there
be unlawful aggression, reasonable necessity of the means employed to
prevent or repel such aggression, and lack of sufficient provocation on
the part of the person defending himself incurs no criminal nor civil
liabilityU Since this defense is easily fabricated and resorted to by
the accused, there is the salutary rule that the burden is on him to
establish that all the requisites of self-defense are present" and that
he must rely on the strength of his own evidence, and not on the weak-
ness of that of the prosecution." In Poople v. Fuente et at," the
Court did not give credence to appellant's claim that he killed the do-
ceased in self-defense. Appellant together with two others overtook the
deceased along a road. While o of them held victim's arms, Fuentes
hit the back of victim's head with a bamboo club, causing the latter to
fall on the ground prostrate. Then the three took turns at hitting their
unconscious victim at his back. Appellant's version that it was the
deceased who assaulted him was discredited because it was hard to
believe that the victim would dare attack the accused who was with
two companions. Nor was it credible that although appellant's comm
panions had grabbed the victim by his arms he wm no sooner released
while appellant had not yet been able to run away."7

E.L Exemptig Circummstance
1. Compulsion of an irresirtible force and/or uncontrollable

fear of an equal or greater injury.
Irresistible force, to exempt the act from criminal liability, must

produce such an effect on the indvidual that, in spite of all resistance,

St QUalifying dircunrtane. will be treted in the disLsson of the cas n-
volving murds

32 Art. II, par. 1, Rev. Penal Code
3 4. People v. Ramos, 59 PhiL 7 (1933); People v. Pabellan, 58 Phil. 694

(1933); People v. Gutietr 53 PhIL 609 (1929); and People v. BEagulo, 43 Ph&
683 (1922).

UE., People v. Anaoyon, 42 O.G. 1238 (1946); United States v. Hlghfl1l,
4 Phil. 384 (1905).

.R. No. L-6027, May 26. 1954.
37 For Illustrative oase whem claims of self-defense -w rejected, m -.,

People v. Ramires, G.R. No. L-2965, June 27. 1951; People v. Apolner-o, 58 Phil.
586 (1931); UnIted Statue v. Singuo. 41 PhIL 53 (1920).

t 5 Art. 12, per. 5, Re. Peeal Code.
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it reduces him to a mere instrument, and as such is compelled to act
not only without will but against his wilt 3 ' And before uncontrollable
fear may be accepted as an exempting circumstance, 40 it must appear
that the threat which caused the uncontrollable fear related to a crime
of such gravity and so imminent that it might safely be said that the
ordinary run of men would have been governed by it 41

In the case of People v. Manzanida,42 the prosecution showed that
the accused committed acts of treason"3 by accompanying Japanese sol-
diers in the capture of guerrillas and guerrilla suspects and in helping
the enemy investigate, maltreat, and even liquidate their Filipino cap-
tive. Defendant claimed that if he had been present on the occasions
adverted to, he was himself a prisoner, taken along as a servant, cook
and cargador, under pain of death in case of disobedience or escape.
The Supreme Court coldly brushed this aside because it was very un-
likely that Japanese patrols needing every soldier to capture guerrillas
would be taking along with them prisoners who would only be a liability
instead of an asset.4 4 Neither irresistible force nor uncontrollable fear
was proved. Duress in treason cases is not a defense if not proved to
be irresistible."

C. bitigating Circumstances.

1. Incompleto sell-delense.

The Supreme Court found the privileged mitigating circumstance of
incomplete self-defense4 6 in favor of the accused in the homicide case
of People v. Maa.s' 7 The case falls under the recurring situation where
unlawful aggression and lack of sufficient provocation were present, but
there was no reasonable necessity of the means employed to repel the

sggreMozLs
In the instant case, accused was joking with anothe: when the de-

ceased arrived and started joking with the accused though the latter
did not like to have anything to do with the deceased. Annoyed by
the apparent indifference of the accused, the deceased exclaimed that
the accused was no match against him (deceased). In reply, accused
reminded the deceased of how the latter one time refused to accept the

AlUnited States Y. Elicana., 35 Phil. 209 (1916).
4 0 Art. 12, par. 6, Rav. Penal Coda.
4 Ujilted State. v. RUcanal, note 39 spra.
"SArt. 114, Rev. Penal Coda.
"People v. Mufiox, 45 0.0. 2471 (1949).
4APeople v. Bogalawis, 44 0.0. 2655 (1948).
41Art. 13, par. 1. Rev. Penal Code. A privileged mitigating circumstance can-

not be offset by an ordinary aggravating circumstance and may lower the penalty
by one or two degrees depending upon the circumstanco of the case. Art. 69, Rev.
Pecal Cod.

47 7 Gj ?jp. L-7191, Oct. 18, 1954.
'3Poople v. Alviar, 56 Phil. 98 (1931); People v. Berlsfio, 52 PbIL 313

(1928); People v. Mercado, 43 PhIL 995 (1922); United States v. Pacse 28 PhIL
222 (1914); United States v. Agaludud, 8 Phil. 750 (1906); United States v. De
Castro, 2 PhIL 67 (1903).
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challenge of the defendant's cousin. Deceased's pride having been piqued,
he started raining fist blows upon accused. Accused whipped out his
knife and stabbed his adversary to death. Incomplete self-defense w
accepted under this set of facts. The initial provocation and aggresion
came from the deceased. And while the means employed by accused was
unreasonable, there was lack of sufficient provocation on his part.

2. No intent to commit so grave a wrong as that coimitted.
The Court refused to grant in favor of the accused in the afore-

mentioned case of People v. Mazda the mitigating circumstance of having
no intention to commit so grave a wrong as that committed.4' Such a
claim of non-intention was negatived by the act of the accused in stab-
bing his unarmed adversary twice at the latter's visceral region and by
using a knife which was a deadly and c weapon' 0

3. Suffeciront provocation or threat
Sufficient provocation or threat on the part of the offended party

immed.tely preceding the act of the accused mitigates the latters Jis-
bility.L This circumstance ws accepted in the murder case of People
v. Didulo.6 There the deceased and the accused had a quarrel over
the sister of the latter whom the victim was dragging from the house.
The deceased hit the appellant with several fist blows. Enraged, de-
fendant ran upstairs, grabbed a pistol, and shot the deceased. The provo-
cation was sufficient to stir the accused to commit sch offense."

The Supreme Court, however, refused to find this mitigating cir-
cin People v. Libria" on the ground that, while it was true
that the deceased, who was a bully, boxed appellant in a dance hall,
the ort of the accused in murdering him more than two weeks there-
after could not be mitigated by the provocation of the deceased because
it was not a provocation that "immediately preceded" the act.

4. Passion or obfuscatio.
In order that an accused may rightfully clairn the mitigating cir-

cunmtance "'of having acted under an impulse so powerful as naturly
to have produced passion and obfuscation,"" the pinion or obf.ustim
must arise from causes of such nature as to over e reason and self-

49Art. 13, par. 3, Rev. Penal Code.
"S'.9., People v. Dungka, 64 PhiL 422 (1937); People v. Reyes. 61 PhIL 341

(1935); People v. Mold,, 60 Phil 1 (1934); People v. Oraesn 58 Phil 426
(1933); People -. Flre, 50 Ph. 548 (1927).

61 Art. 13, per. 4. Rev. Penal Code
UG.]R. No. L-6082. Aug. 31, 1954.
lIn United State v. Rodrigumz, 23 PhiL 22 (1912). therm wea also sud~ffici

provocatioa), it appearing that the deceased w assaulted because the acsd w
him seized the hand of the daughter of the eccused to make love to her. Also,
United State. v. Firm, 36 Phil. 133 (1917) and United State v. C4rro, 9 Phil
544 (1906).

640.R. No. L-685. July 16, 1954.
" Art. 13, par. 6, Rev. Penal Code.
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=Mt, A" and the act producing the obfuscation must not be far removed
from the commission of the crime by a considerable length of time, during
which the accused might have recovered his equanimity.57 Nor can such
circumstance be admitted if the impulse under which defendant acted
was generated in a spirit of lawlessness and deliberately fomented by
him-" Thus, in the Libria case the Court ruled out passion or obfusca-
tion because the accused, in his grim desire for revenge, had more than
two weeks to plan the killing of the decease&L His act was therefore
not a result of natural and uncontrollable fury.

In the case of People v. Alonzo, s 9 however, the requisites of obfus-
cation were present. There the accused fatally shot two suspected
guerrillas, after the latter, in an encounter with the Manila police, had
just killed two of defendant's fellow policemen. His excitenent and
fury was so powerful that he lost his reason and self-controL

5. Plea of guilty; voluntary surrender.

The mitigating circumstance of plea of guilty" ° was credited in
favor of the accused who was convicted of robbery in People v. Suarex."

In three cass decided last year," the circumstance of voluntary
surrender"4 was accepted. Where, however, the accused fled after killing
his victim and that the police chief who had witnessed the flight testi-
fied that only after he (police chief) had intervened and had ordered
the accused to stop and surrender did the accused give up and turn over
his weapon to the police, such an attitude, according to the Court in
People v. Razno," 4 could not be considered voluntary surrender for it
was not spontaneous so as to show intent to surrender unconditionally
to the authorities."

6. Analogous miti66 circurztance.
The Revised Penal Code considers as mitigating "any circumstance

of a similar nature and analogous to those above mentioned"" Thus,
in the LUbria case noted earlier, the killing was not entirely without mi-
tigation. Although there was neither sufficient provocation nor obfus-
cation, the Court did not find it dificult to see why the victim's boxing

4 UnIted States v. Pilamr, 18 PhIL 87 (1910).
57people v. Tario, 57 Phil. 98 (1932); PoopW V. Ateguulaxz4 52 PIhIL 663

(1929); People v. LAot, 46 PhiL 392 (1924); United St*ta v. Srikala, 73 FhiL
486 (1918).

Ppl v. Matbagon, 60 PhIL 87 (1934).
&* O.R. No. L-405, July 31, 1954.
" Art. 13, Vw. 7. Re,. Penal CodW.

GO.R . No. L-6431, March 29. 1954.
6Speople v. RIpea at aL, O.RL No. L-6246, May 5, 1954; People V. De JOGus,

O.L No. L-65L. AuM 25, 1954: awd PeopLe v. Diduio, OR. No. L-6082, Aug.
13, 1954. •

Same ote 60 svpr
G4 0.R. No. L-5843, May 17, 1954.

"Peksa v. i 01 PhiL 27 (1934).
"4 AM. , per. 10, Rev. P 4 Cod&
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appellant during a dance in the prmence of s many people was an
insult to and which produce rancour in the mind of appellant, it av-
pearing that appellant was an e-militay svicem who was weU-knomn
and respected in his community. This sufficiently made out an analogous
mitigating circumstance in favor of the accused.

D. Aggravating Circumstances.

L Taking advanta. of public position
This circumstance 9' was found against defendants in People v. Oliva

et &.1, it appearing that the policemen- in investigating a suspect, mal-
treated him to such an extent that death inevitably followed. This
circumstance was, however, absent in the case of People v. Galapon arad

Golapon" because even if one of th, defendants was a member of the

local police force, he did not abuse his oice in order to commit the
crime of murder.

2. Dwrllihg.
Dwelling is aggravating" because it is said that the home is a

sacred plac. "  In the cases of People v. Legoy,7 People v. Aftdlar7,"

People v. Cabang et &074 and People v. Bago and Bao, " the murders
wwre committed in the houses of the victims. In the Za joy the
mother and child were slain in their homue while the father, although
killed outside of his dwelling, was initially attacked inside causing him
to jump out of the window only to be boloed to death by the other cul-

prits stationed downstairs for that purpoe. In the Bagoo case, the as-
sassin went under the house of their intended victim and from there
fired upward shots resul.ting in the killing of two children.7 '

The samo circumstance was present in the commission of the
crimes of homicide and frustrated homicide," robbery in band,7 ' rob-
bery with homicide," and robbery with rape.W

9 7 Art. 14, par. 1, Rev. Penal Code provides: That advantage be taken by the
offender of hia public postion-"

G8 O.R. No@. L,6033-35. Sep. 30, 1954.
SO.]R.- No. L-6657, July 26, 1954.

rArt. 14. par. 3. Rev. Penal Code.
71 Mr. Jntice V1. 11-Real, disnting In People v. Datu A-bis, 68 PhIL 635,

637 (1993).
" 2G.R. No. L-5112, May 14. 1954.

7 3 .JR. No.. L-6142-44. May 26. 1954.
74 O.R. Nos. L-7258-59, Sept. 28, 1954.
79 O.R. Nos. L-680&-10, Oct. 29, 1954.
7"Same holding In Psop?. v. Alber, GR- No. L-3024. April 1, 1950.
77People v. Cuaresma et al., O.R. Nos. L,5"1-42, Jan. 29. 1954.
"@ People v. Suarez at &L., G.R. No. 6062, March 20, 1954 n People v.

Opena ot aL, G.R. No. L-6318, May 17, 1954.
TO People v. Piemonte et eI, 0.R. No. L-5775. Jan. 28., 1954; People v. Jsdedo

et aL, OR. No. .-.578, April 29, 1954; and Pople v. Valenm wt al. 0R.
,-5386, May 28, 1954.

"People v. Opena et I-, G.R. No. L-(019. May 17, 1954; People v. Cercado
and Ce ro. O.R. No. L-6814. May 31. 1954; People v. Bksama et al, OJR. No.
L-7254, July 26, 1954; People v. Claiton, O.R.. L-6302, Aug. 25, 1954; and
People v. Viarue, O.JR No. 6061, Dec. 29, 1954.
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3 Abuse of confidencim.
Where the crime is committed with abuse of confidence, the defend-

ant's liability is aggravated. 1 In People v. Ocarnpo et al,2 the appel-
lant was convicted of kidnapping with serious illegal detention of his
nephew. Before the kidnapping. he personally obtained information
about the victim's sweetheart from the victim himself, which informa-
tion enabled the appellant to fabricate news about the girl's condition
in order to make his nephew fall prey to his design& This was a clear
case of abuse of confidence. The confidence was a means of facilitating
the kidnapping, the accused having taken advantage of his nephew's be-
lief that the former would not abuse said confidence."

4. Where public authorities ar engagedf in
the discharge of their dutie.

The above aggravating circumstance was counted against the ac-
cused in Peoplo v. Canoy et al.," where the two victims, one of whom
was then an electoral precinct watcher, were riddled with bullets while
they were in the polling place.

5. Nocturnity; in an uninhabited place; by a band.

These circumstances are found in the following provision: "That the
crime be committed in the nighttime or in an uninhabited place, or by
a band, whenever such circumstances may facilitate the commission of
the offense.""

If the culprit purposely sought the night, or took advantage of the
darkness for the successful consummation of his plans, then noctu-nity
is an aggravating circumstance." Thus, the Supreme Court considered
nocturnity in the following cases decided during the period under review:
homicide and frustrated homicide S7 kidnapping with serious illegal de-
tention,8 robbery,89 robbery with homicide,'0 and robbery with rape 91

But nocturnity was held absorbed by treachery in one murder case.'1

shArt. 14, pir. 4, Rev. Penal Code.
aG.]R. No. L-6113, May 26, 1954.
98 @oplo v. Luchlco, 49 PhiL 689 (1925).
"4O.R. No. L-437, Sept 30, 1954.
8S Art. 14, par. 6, Rev. Penal Code.
86E4., People v. Barredo, OIL. No. L-2728, Dec- 29, 1950; People v. San Lul,

O1. No. L-2363. May 29, 1950; People v. Aquino, 68 PhiL 615 (1939); People v.
Bumanla&. 56 PhiL 10 (1931).

87Poople v. Cuaregs a et a., G.R. Now. L-5841-42, Jan. 29, 1954.
3PSpleo v. Llkop, OJR. No. L-6061, April 29, 1954.

89People v. Suarez, GR. No. 1,-6431, March 29, 1954.
9OPeople v. Piamont. at aL, GR. No. L-5775, Jan. 28, 1954; People v. Jivtiado

et aL, G.R. No. L-5478, April 29, 194; People v. Valenzona et aL, G.LR. No. L-5386,
May 28, 1954; and People v. Venegas et aL, O.R. No. L-4928, Jun. 11, 1954.

91 People v. Open, at aL, GJR. No. L-6318-19, May 17, 1954; People v. Ehs-
ma et aL, OJR. No. L-7254, July 26, 1954; People v. Galamiton, O.R. No. L-6302,
Aug. 25, 1954; and People v. VIneres, G.R. No. L-60I, Doc. 29, 1954.
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The place is uninhabited where there m no houses at all. is at
a considerable distance from the town, or where the houses are scat-
tered at a great distance from each other.e" And where the isolatioa
of the place be deliberately taken advantage of to commit the crime,
said crime is attended by the aggravating circumMtance of uninhabited
place. Thus, in the case of People v. Valenuona et aL," where it w
proved that the defendants sought the uninhabited seashore as the place
for slaying their victim, the Court considered this aggravating.

The crimes committed in the cases of People ". Cercado and Crvo"
People v. Venega otal," People V. BumM a e0L," and People v. VJ-
Meraw" were attended by the aggravating circunstaxwe of band, because
in each of these case., it was shown that the offenses were committed by
more than three armed malefactors.

6. Aid of armed pegm.
This aggravating circt st was counted against the accused who,

together with other",oen, and illeally detained her victim
at gun point.'"

7. Evident Ixemeditation

There is pxeeditation when the crime w planned by the guilty
party, when he prepared beforehand the means which he deemed suitable
for carrying it into execution. and wAm he had time dispaxsionately to
consider and accept the consequences?" The esnce of premeditation
is that the commission of the crime must be preceded by cool thought
and reflection upon the resolution to carry out the criminal intent during
the space of time sufficient to arrive at a calm judgment.'" Thus, the
Court last year found that the murder of an election precinct watcher
and his brother was a result of evident premeditation'" The crime of
murder committed in People v. Sajos and Bagoe I" was attended by pro-
meditation as shown by the fact that the offense was the means to
avenge the death of the defendants' kin supposedly caused by their in-
tended victim during the period of enemy occupation and that the c-
mison of the crime was well-planned an the culprits strategically de-
ployed themselves around and under the house of their intended victim.
The separate crimes imputed to the defendants in People v. Umaui at 4l"

"P.,o pe w. LO C,7 aL, O.R. o, No .. 112. May 14, 1954.
"United Stats v. Saleado. 11 PWL 56 (19M.).
04OR.. No. ]L, Ma 28, 1954.
"O.L No. L-6614. May 31,. 1954L
"OR. No. ,-4n, 3un 11. 1954:.
07G.R. No. L-6081, De. 29. 1954.
"Art. 14. per. 6, ]Rv. Peal Cod.
1 "Peopi '. LAcop OR. No. L-60f, AxprU 29, 1954.
11 Unitad Sata v. CormJo. 28 Phil 457 (1914).

202 People v. Ekvvzzs, IS PhIL 363 (1929).
198 People v. Ca-noy at al- OR. No. L,-6037, Sept. 30, 19S4.
204 O.R No. L-6&-10. Oct. 29. 19$4,
140-R. LNo. L-4 Now. 29. 154.
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were aggravated by premeditation since the cause of the raid of the
town with the aid of dissidents was prolonged and bitter political ri-
valry. It was shown that the plans concerning the execution of the
raid had been carefully mapped out long before the defendants stormed
the town

8. Die twue.
Disguise is characterized by the intellectual rather than by the phy-

sical means to which the criminal resorts to carry out his design and to
avoid being recognixedL°" The two robbers in the case of People v.
Galamiton 07 wore handkerchiefs on the lower portion of their faces and
pulled down the brims of their hats to achieve disguise. Similarly, the
robbers in People v. Buamrna et aL,10 8 covered their faces with handker-
chiefs and useik helmets.

9. Treahwry.
The circumstance of treachery may be ordinary or qualifying. The

discussion of alevosi which qualifies killing to murder I" will be dealt
with under the topic of murder.

Ther is treachery when the offender commits any of the crimes
againgt the person, employing means, methods, or forms in the execution
thereo which tend directly and specially to insure its execution, without
risk to himself arising from the defense which the offended party might
take1 1 0 Illustrations of treachery vmre abundant in the cases decided

by our Supreme Court last year. In People v. Venegaa et at,"' the
two victims, after having been robbed, were taken to a place fifteen
meters away from the botme, bound, and then riddled with bullets. In
People v. Alonzo,'" the accused was found guilty of homicide with the
aggravating circumstance of treachery because he fired at a suspected
guerrilla whose arms were both raised and who was then begging the
accused to spare his life. The murder in the case of People v. Libria3 Is
was aggravated by treachery, it appearing that the accused hid behind
a banana grove waiting for his intended victim, and when the latter, who
had just awakened, was going downstairs. accused without warning fired
at him.

10. Uae of motor vehicle.
This circustance 114 was present in the cases of People v. Licop 119

and People v. Ocampo et a1,11 where it was ahown that a jeep and a car

261UUrdtd Ststes ;. Rodriguez, 19 PhIL 150 (1911).
10o.R. No. L-6302, Aug. 25. 1954.
108 O. No. L-7254, July 26, 1954.
109 Art. 248, per. 1, Ron. Perml Cod.
120@ -. 14, No. 16, per. 2, Rev. Penal Code
1110J. 1o. L-4928, June 11, 1954.
i12 O.R. No.. L-4405, July 31, 1934.

113 O-R. No. L-6585, July 16, 1954.
114 Art. 14. par. 20, Rev. Peal Code
115 O.R. No. L-6061, April 29, 1954.
11SO-.I.No. L-6113, May 26, 1954.
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, e used, rpe ly, in the - of the crime of inappin with
serious illegal detention.

E. Alternative Circumstance of Degree of Instruction.

Dekgree of instruction is one of the three alternative circumstances

provided in the Revised Penal Code which must be taken into considera-
tion as aggravating or mitigating according to the nature and effects of the
crime and other conditions attending it. commission. 1 17 Lack of instruc-

tion was taken in favor of the accused in People v. Mazwio."' Accused
was a poor man and his low intelligence was manifested when he boloed to
death a man whom he believed to be an 'aswang

The question of whether mere inability to sign one's name is suffi-

cient proof of lack of instruction was answered in People v. Ripax at al. "

It appeared that the accused merely attested to the promulgation of his

conviction by thumbmarking the decision of the lower court. The Sup-
reme Ctourt considered this proof inadequate, and even misleading, and

declared that -not illiteracy aloe but also lack of sufficient intelligence
are necessary to invoke the benefit of this circumstance." The Court ob-

orved that a person who can sign his name may yet be an ignoramus and
of such low intelligence that he does not realize the full consequences
of his criminal act and as such may still be entitled to this mitigating

alternative circumstance. On the other hand, another unable to write

because of lack of educational facilities or opportunities, may yet be ex-
ceptionally intelligent to realize the full significance of his acts.

V. FACTS SHOWmNG PARTICIPATION AS PRICIPALS

IN THR COMME-5ION OF FKLONIS

Under the Revised Penal Code, the following are considered prin-
cipals: (1) those who take a direct part in the execution of the act;

(2) those who directly force or induce others to commit it; and (3) those
who cooperate in the conmission of the offense by another act without

which it would not have been accomplished.'" In the case of People v.

Ocarpo et aL,121 and People v. Cabang et aL,m decided last year by the
Supreme Court, the appellant therein claimed non-participation.

In the Ocaao case, although the appellant virtually admitted
the kidnapping and detention of his nephew, he nonetheless advanced
the defense that he himself was a victim of said criminal act. Such Ft

claim limped in the face of convincing proofs to the contrary: that he
was the one who rented the apartment where the victim was illegally

21T Ar 15, Rev. Penal Cod.
112 O.R. No. L-6480, April 12, 19*4. So w lack of InXuucdon recognL ed in

the cam of People v. Lcop. see not* 115 supra.

119 O.R. No. L-6246, May 26, 1954.
I1 Art. 17. Rev. Pecal Cod.
IIl O.R. No. 1-6113, May 26, 1954.

I= O-R. No. L-7258-". Sep. 28, 1954.
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detained; that he was the one who met the victim at the drug store and
"persuaded" him to go to the kidnappers' car when he well knew that
his nephew's car was just a few meters away; that before going to the
victim's family to inform the latter of the kidnapping and the ransom
denmded, the accused made a superficial wound on his forehead and
blotched it with mercury chrome to simulate struggle; that he refused
to reveal the place where the victim was held captive; and that a week
before the kidnapping, accused succeeded in learning from the victim the
personal circumstances of the latter's fiancee and used said information
to lure his nephew to the trap set by him and his co-accused.

Similarly, the appellant in the Cabang case was held responsible
as a principal, together with his two sons, for the two murders commit-
ted. It is true that only his sons did the actual killing, but it was proved
that they were accompanied by him; that appellant carried the scythe
and upon reaching the house of the first victim, he delivered the scythe
to one of his sons and bade him to enter and kill said victim; that he
waited downstairs with his other sons, holding stones in their hands; that
before leaving the firt house, he inquired if their victim was already
dead; that again they proceeded to the store of their next victim, where
the latter was hacked to death within the view of appellant and his
other sons who stood at the threshold of the store watching the assault;
and that the appellant later entered the store to ascerain whether their
second victim had already expired. His liability as principal was beyond
doubt.

VT Stma Lwy IMPIsorNumrr.

If the convict has no property with which to meet the pecuniary
liabilities imposed upon him, he shall be subject to a subsidiary personal
Liability at the rate of one day for each two pesos arid fifty centavos
according to certain rules?. 3 This provision was assailed by appellant
in People v. Rodriguez,'" who was convicted of damage to property
through reckless imprudence and who was sentenced to suffer subsidiary
Imprisonment in cam of insolvency, on the ground that this amounted to
imprisonment for debt which the Constitution prohibits. Reaffirming
earlier holdings, the Court held that the claim was unmeritorious because
the fine or indemnity is not a debt of a contractual nature.'"

VII. IMPoarmoN 0r DzATH PINALTY.

The requirement under the Revised Penal Code 226 that all the mem-
bers of the Supreme Court concur as to the propriety of imposing the
death penalty was modified by the Judiciary Act of 1948 which provides

iU2Art. 39. Rev. Penal Cod.
12 4.R. No. 1-6300, April 20, 1954. Soo PUL ColrsT, Art M, wo. 1, cL 12.
1LUnttaid Stat. v. Carv, 41 Phil. 828 (1917); United States v. Hoary, 25

Phil. 600 (1913).
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that the death penalty is imposable only when eigt justices agree thee.
to." Although it was the Court itself that once declared that in thee
days of rampant criminality, our courts do not shirk thei d--&r eeabl
duty to impose the extreme penalty in cases where the law so requires,'
there seemed to be a retreat from this pronouncement and a correspond-
ing growth of leniency or mercy towards the accused a shown by a num-
ber of cases decided last year where, although the imposition of the death
penalty wa warranted, yet the same wa not ordered on account of the
insufficiency of the number of votes of the JustcekslW

VIIL Cowmzmx Cmm

There is a complex crime when a single act costitutes two or mor
grave or less grave felonies, or when an offeme is a neceeary means
for committing the other." The question whether or not there is such
a complex crime of rebellion with multiple murder, frustrated murder,
arson and robbery still remains an open question In our jurisdicton. It
is unfortunate that such an important legal issue was evaded by out
Supreme Court in the caw ot People v. Unai at al,"' just because
the counsel for the appellants did not rame that lsmse.' Justice Mon-

temayor, speaking for the Court, said that the consideration of sch co-
troversial question had to be deferred to another ce or occasion more
opportune, when it will be more directly and squarely raised and wher.
both parties will be given more opportunity to discuss and argue the
question more exhaustively. In the instant case, the Supreme Court
modified the decision of the lower court by convicting the appellants of
the separate crimes of sedition, multiple murder. frustrated murder, phy-
sical injuries, and. aon. 3

I24 Art. 47, par. 2, Rev. Penal Code
22 7 Sec. 9. Rep. Act. No. 296, June 17. 1948.
M28 People v. Carillo, O.R. No. L-2043. Feb. 28, 1930.

I"9 People v. Plamoert et al, O.R No. L-775, Jau. 28, 1954 (robbety W
homicide); People v. Jfttedo at al, O.R. No. ,-5478, April 29. 1954 (robber wn h
double homlcide); People v. Licop, G.R. No. L-6061, April 29. 1954 (kidnapping
with serious illegal detent o); People v. SablJon and Paderac, OL. No. L-65M,
ApU 29, 1954 (m ,dor); People v. La.oy et al, (1*. No. L-S112, Ma& 14, 1954
(triple murder); People v. Francisco, O.R. No. L-5900. May 14, 1954 (rom r
crime of murder and physical Injuries); People v. Ocampo et al, G-- No. L61S,
May 26, 1954 (kidnapping with serious illegal detetion)* People Y. Vemnems et
al, G.R. No. L-49r28, June 11, 1954 (trbbery with honkidde); People v. Cabmag
et al, OR. Now. L-72%8-59. Sept. 28, 1954 (murder); People v. Canay at at, OR.
No. L-6037. Sept. 30. 1954 (murder); and People v. Bgeos and ]aeos, O.R. No.
L-6808-10. Oct. 29, 1954 (murder).

1"eArt. 48. Rev. Penal Code.
1Ss O.R. No. L-5803, Nov. 29, 1954.
1Coumnsel for the appellant contended that the existence or non-exisenc e

such a complex crime was of no moment to thetr case on the ground that appenafds
denied participation in any manner In the crime (a) charged.

133Thee separate crimes will' peeentlv be treated in the dicsn ot par-
ticular felonies.
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IX. THE Fowry-YzAa LxMrT OF MULTIPXJ SZNTRNCES.

Under the Revised Penal Code, the maximum duration of the con-
vict's sentence shall not be more than threefold the length of time cor-
responding to the most severe of the penalties imposed upon him. No
other penalty to which he may be liable shall be inflicted after the sum
total of those imposed equals the same maximum period, and such maxi-
mum period shall in no case exceed forty years.'4 The purpose of
this three-fold rule and forty-year limit is to avoid the absurdity of a man
being sentenced to suffer a prison term much longer than his natural
life expectancy. Thus, the appellants in People v. La joy of aL,13 5 who
were convicted of three separate murders, were sentenced to reclusi6n
parpetua for each of the three crimes, to be served continuously and suc-
cesaively, but the total period shall not exceed forty years. Similarly,
in People v. Umali at al.,'" the sum total of the penalties imposed upon
the accused for the separate crimes of sedition, multiple murder, frus-
trated murder, physical injuries, and arson cannot exceed forty years.

X. EFFECT OF AcqurriA. ON RiGHT OF M{JNCIPAL
PoICzEMN TO RznsTATmENr AND UNPAID

SALARY DURMG P'IOD OF SUsPZNSIoN.

In People v. Bautiata A a.,127 three were accused of the crime of
rape. One of them married the offended party laterIU Acquittal of
the other two, who were local policemen, soon followed, but the trial judge
ordered that the policemen should not be reinstated nor entitled to any
salary. This order was held incorrect by the Supreme Court, because
the provision of the Revised Administrative Code 1'* upon which the
lower court based its order had already been modified by a subsequent
amendatory act "1 which entitles the accused to paym-ent of the entire
salary they failed to receive during their suspension. As to reinstate-
ment, the Court was of the opinion that the new law contemplates their
automatic reinstatement also, because they were suspended only "pending
the final decision of the case by the court.0

M Art. 70, pe. 4 & 5, Rev. Penal Cod.
I".LOR. No. L-5112, May 14, 1954.
I1 O.R. No. L-483, Nov. 29, 1954.
287 0.R. No. L-7079, Oct. 26, 1954.
153 Undor Art. 89 par. 7, Rev. Penal Cod,, criminal liability for rape (Art.

344) is totally extinguished by marriage with the offended woman.
229 Sec. 2272, Rev. Adm. Cod, provides: "When a... member of the municipal

police Is accused In court of any felony... the mayor shall Immediately suspend
the accused from office pending final decision of the case by the courts, and, in case
of scquttal, the accused shall be entitled to peymant of the entire salary he failed
to recefve during the susension if the court should so provide in the sentence."

2 Sec. 4, Rep. Act No. 557 provides: -'When a member of th... municpal
police Is accused In court of any folony.,. the muricipal mayor shall Immediately
suspend the accused from office pending the final decision of the Case by the court,
and, in came of acqulttal, the accused sh-1l be entitled to payn at of the entire
salary be failed to receive during his suupensio."
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XIL CIVIL Lm3nRr UNDER THE REVIE PZNAL Cons;
REsTrrTT oN AND REPARATiON CONmauxD.

The civil liability under the Revised Penal Ce Include (1) resti-
tution; (2) reparation of dama caused; and (3) indemnification for
consequential damages.?"1 Restitution is nde by returning the thing
itself whenever possible, with allowance for any deterioratim or diminu-
tion of value as determined by the court.-1 4 Them rules were applied
by the Supreme Court in the case of People v. Mosta and DwZUn4dW tL

Appellants were found guilty of coercion. and aside from their prison
sentence, the Court of Appeals ordered appellant Dumagat to return the
articles in question to the complainant or to indemnify the latter in the
sum of P632.00. The sheriff thus levied upon the propertie, of Du-
magat, despite the fact that the latter had already delivered to the former
two bales of tobacco. Accused sought to set aide the order of execu-
tion on the ground that tobacco is a fuingible thing ad that, under the
Civil Code,"1 ' the obligation of one who receives money or fungible
things is to pay the creditor an equal amount of the thing owed of the
s me kind and quality. The motion was denied- and defendant appealed.

The Supreme Court dismissed the appeal and pointed out that the
civil liability of the appellant was governed not by the Civil Code but
by the Revised Penal Code. The sentence below was for the return of
the very thing taken, "restitution' and if this cannot be done, for the
payment of money in lieu thereof, 'reparation,'" 5, representing the mar-
ket value of the two bales of tobacco at the time of the taking.

The Court held that reparation is not made by the delivery of a
similar thing of the same amount, kind or species, and quality, as the
appellant claimed, because the value of the thing taken may have do-
'reased. Reparation should therefore consist of the price of the thing
taken, as fixed by the court. The purpose of the law, according to the
Court, is to place the offended party as much as poesible in the same
condition as he was before the offense was committed against him. So
if the crime consists in taking away of his property, the first remedy
granted is that of restitution of the thing taken awy;, if restitution cannot
be made, the law allows the offended party the et best thing repara-
tion.s"

141Art. 104, Rev. Penal Code.
14 Art. 105, p-. 1, 3Rev. Pel Code.
" .R. No. L-5W4, Jan 22, 1954.

1 Art. 195.
24" Art 106, Rev. Penal Code peovide.: "Rperutm - Now dae. - The cwt

shall dternmine the amomnt of daage, tam into CD -a Ar tion the price of the
thing wbeane've posible, and fts upecdal seatimuental value to the injured pat .a"
repaation shall be ne accldngly.-

I4,En las caem POT ro. Jurto. tet, an que no hey akdo -recpeAme 4d-
ranto of proceeo Joe objetcs de dicbho delitcs, debe cane a Io raem a m
reetIoton, o. en u defcto. a Is indzmadom s-md. a en la d es
quo hayan ,do vuaowadoe o tsedes par Me lp ... " VA 6.
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Xli. CONVnTUTZOXAUTV oW Axalcz 217, LAsT PAx,
REVID F*NAL Cos UPiuw

The aforecited provision which states that "the failure of a public
o~certo have duly fouthconing any public funds or property with which
he is chargeable, upon demand by any duly authorized officer, shall be
prima facie evidence that he has put such missing funds or property to
personal use" was assailed as u s t by appellant in People v.
, Vara 2,7 who ws accused of the crime of malversation of public funds 14

on the ground that unde said provision, the accused is not presumed in-
nocent umtil the contr s proved. "' The Supreme Court considered
this claim unmeritoriots and reffirmed its decision in an earlier case,'"
wher* it held that Othere is no ron ftutional objectin to the passage
of a law providing that the presumption of - -ce1 may be overcome
by a contray pcsmni founded upon the pre of human co
duct, and encting what evidence shall be s to overce such
ptesmPtIon of innoce.n

xIIL FnsAs PUNALTY IN RmCLXs IMXRUGCz CASM

Fine is a penalty which is cmM-c to afflictive, correctional and light
pengalte."' And In quai o through recklem Iiprudence," which
have resulted only in dama, to the property of another, the offender
shall be punfishe by a An ranging fr , an amount equal to the valueu
Of said damages to three, times such valhk but which shall in no cm
be lo than t * POW p "m ."' ifendant in POP I,., RodrJ,, USZ"&

who wM found guilty of damangm a taxi through reckless imprudnce
was mad. to pay a fine of P1,090 and to Indemnify the offended pty.
On Sppeal, the defense counel asked for a reduction o( the fine on tim
theory that the Revised Penal Code itself requires that the the wealth
or means of the culprit be taken into id :i in the .mposition
of Anes"' But the Court said that the fine =wposed below was the

410R.. M. I.6201, AdiH 20, 1954.
i'At. 217. Rev. Pena Codg,
'"P=.. CosWr, Ait. M e. 1, d. 16 p :vi4 "U ell cris! pg

the accse *alal be r dm to be UMtuth com my is PIae,
IMPeopie v. WID O.R. Po. L-371, Mhmth 26, 1"63.
11 Art. 22% Rev. Pmeml Cde.

SUS ,,ndw the pohinsa perrp of Art. 346S, Vv. panel Code, 'Rtckle
I=$x~dcOwsi~f is wch=*uriy. bbt without -- aics doi fAllIn to do -m

wct frOaM whih Mateial damages rsults b7 of cI e lock of I; F , -"
o the Pelt of the peg* 1; If, ora to P"fo* such act, takMIn intm

r . I b" ,a 3 IymaP ocptis dete cInaface a ,&yCa coebs-
tim aid otb, qwh'm naeg dre ting and prad: "

18 At. 365. pa. S. Re,. Fl1ml Code.
1"84 OR No. L4300, AWri M0 M94.

UAA-t. 6, trv. ?..ul Code ;Nvo ld: -' ct, of f.ie. -in I
flues tb"- s7 flz aY M wfthis the Hash* ."sbed by Amp-. is ftIzs
the Uaboun La sech coe ttandosn *bell be Stvema, nt only to tte mitgeting end

cealping but dwtclty ft the weafth or -ema cc the
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minimum imposable under the third paragraph Of Article 365. Fitrther-
more, even when the fine is reduced by one or more degrees, the minimum
is never changed.'"

PARTICULAR FELONIES

L Ciamw AoAmgr NATIONAL Smcumr.

A. Treason.
The crime of treason is com tted by any person who, owing alle-

giance to the Republic of the Philippines, levies war against it or md-
here. to its enemies.15T  And convictioa of treason lies when at least
two witnesses testify to the same overt act or when the accused con-
feses in open court.'"

Two cases of treason 1 were decided by our Supreme Court Last
year, adding to the already abundant stock of Philippine treason cass.
The convictions of the accused in both cases in the lower court were
affirmed by the highest tribunaL The following facts established the
guilt of the accused in People v. Romale:'" that the accused served as
a spy and investigator for the enemy; that he maltreated and tortured
guerrillas and suspected guerrillas that he looted the hou of the pri-
soners; and that he extorted huge sums of money. Similarly, in the cam
of People v. Manmanida,161 the accused, according to several witness
and by his own admission, served the Japanese as spy, informant, and
guide; that he helped the Ja in investigating and maltreating their
captives; that he decapitated a lieutenant of the resistance movement
that he was always armed with a revolver and dressed in a khaki uni-
form; and that some suspects were released through his interceion show-
ing that he wielded influmcs.

IL CxmXs AOAmsrT Pumuc Oxnz.

A. Sedition.
On account of bitter political rivalry, it was shown that defendants

in* People v. Umali et ALIU had instigated a bond of Hukbalahaps to
liquidate Punmalan who won in the election for mayor of Tiaong. Quezon
Province. Around fifty Huks, headed by the defendants, and armed with
garands, carbines, bottles filled with gasoline, entered the town and burned

14 Art. 75, Rea. Penal Code
IST Art. 114, par. 1, Rev. Panal Code.
1 Azt. 114. par. 2, Ibd.
2" pece v. Romales O.R. No. L-6083, Jan. 12, 1954 and Peop&e v. Manzanuis

OJR. No. L-5706, Jan. 29, 1954. In anothe decked lost year, Peopio v. Sotmeo
Alona, O.R. No. L-4405, July 31, 1954. sossnd ws ovted of I n by the
lower urt. b~xt the Bzziwtns Co.ut found him pfflty only of double bomidde.
Thn cmm will bo treated more under the topic -Crimse Agait eron."

1"O.R. No: L43, jam. 12, 1954.
11 OV. No. L-3706, Jan. 29. 1954.

12 O.R. No. L-5803, Nov. 29, 1954.
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three buildings, robbed several houses, killed three persons, and wounded
several othes

The lower court convicted them of the complex crime of rebellion
with multiple murder, frustrated murder, arson and robbery. On ap-
peal, the Supreme Court, without deciding whether there is such a com-
plex crime,"3 chose to hold appellants responsible for separate crimes.
The Court, however, was of the opinion that the first crime was not re-
bellion,'" but sedition.'" The Court explained thus:

"The purpoe of the raid and the act of the raiders. was

not exactly against the Government and for the purpose of doing the
things defined In Article 134 of the Revised Penal Cod under re-
bellion. The raiders did not even attack the Presidencia. . Rather,
the object was to attain by means of force, intimidation, etc. one
object, to wit, to inflict an act of hate or revenge upon the person
or property of a public official, namely, Punralmn who was then Mayor
of Thong. Under Article 139 of the same Code this was suffldent
to constitut sedition." 14

IIL Cmixs Coiarrrz= BY Putazc Omcpzs.

A. Malversation of Public Funds.
Accused in People v. Livara,267 who was disbursing officer of the

Philippine Constabulary detachment in Romblon, was charged and con-
victed of appropriating more than P9,000 of government money for his

'" See notes 130-133 w~ra.
2"Art. 134, Rev. Psnal Code provides: "Robelon or insurrection-How

er -tted.-The crime of rebellion or insurrection is committed by rising publicly
and taking arn against the Government for the purpoe of removing from the al.
legLance to said Government or its laws, the territory of the PhilULppie Is'-ad oa
any par thereof ,of any body of land, naval or other armed forces, or of depriving
the ChLe Executive or the Legialature, wholly or partially, of any of thei powers
or prerogatives."

1"6 Art. 139, Rev. Penal Code, provides: "Sedition - How ommitted. -7 The
crime of sedition is commted by person. who rise pubLicly and tumultuously in
order to attain by force, intimidation, or by other mew= outside of legal methods,
any of the following objects:

"L To prevint the promulgation or exocution of any law or the holding of any
popular loction; .

"2. To prevent the National Govrnment, or any provincial or municipal gov-
erment, or any public officer thereof from freely exercising its or his functions,
or prevetnt the execution of any administrative order;

"3. To inflict any act of hate or revenge upon the person or property of any
public officer or emloyee;

"4. To commit, far any political or social end, any act of hate or roveoge
against private persons or any social class; and

"5. To depoil, for any political or social end, any person, municipality or prov-
Inc., or the Nationil Government or the Government of the United States, of all
Its property or any part thereof." (As amended by Com. Act No. 202).

2" Sedition is the raising of commotion or disturbances in the state, it is a
revolt galtmhs legitimate authority." Tie ultimate object of sedition is a violation
of the public peace or at least such a course of measures as evidently engenders it,
does not aim at direct and open violence against the laws, or the subversion of the
ctitution. People -v. Peres, 45 Phil. 599 (1923).

@7O.R. No. L-6201, April 20, 1954.
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own use14 tis defense was that the portfolio which contained said
sum was lost when he was riding in a jeepney in Manila on his way to
one of the city pier. This, to the mind of the Court, was a poor ruse
of his defalcation, because a portfolio with such a considerable sum in
it could not have been forgotten by a reasonable man, especially by a
disbursing officer of the Armed Forces. Besides, it was shown that the
accused, when investigated, admitted the shortage of funds under his
custody, and even made efforts to pay it by using a false check. And
under the Revised Penal Code, such shortage constituted prima facie
evidence that the accused made personal use of the money, he being
unable to give a satisfactory explanation. 16 0

In the cam of People v. AqUino,17° appellant was charged with nal-
versing a little more than P20,000 of public funds, 171 about P12,000 of
which belonged to the NARIC. While he admitted his liability, he
claimed that he should answer only for the sum of P,00072 since the
P12,000 NARIC money was not public funds. In affirring the decision
of the lower court, the Supreme Court held that even supposing that
funds belonging to the NARIC are not public funds, "they become im-
pressed with that character when they are entrusted to a public officer
for his official custody.' 173

IV. Caniw AnAnsa PzRSON
A. Murder
Cases of murder 174 comprised roughly about one-third of the penal

decisions handed down last year by the Supreme Court, Treachery, as
1 MArt. 217, 3Rv. Penal Code., provide: -Any public officer who, by reason

of the dutie of his office, i aecotmtabI. for public funda or property, shall appro-
priate the me, or shall take or m ppropriate or shall -- - or through aban-
donm t or negligence, hall permit any other person to take suc public furde
or peopeaty, wholly or partially, or shall otherwise be guilty of the mseppropratiom
or malver*atIn of such funds or property. shall suffer: ... 3. The penalty of ps-
a&, nwor in its medium and i andaum periods, If the amount involved is more
than 6,000 pesos but is lesa than 12,000 pew."

1SI Art. 217. par. 3, Rev. Penal Code
27 0 Art. 217. par. 4, Rev. Penal Code, provides: "The penalty of rduuzda tens-

poral n its minimum and medium periods, if the amount Involved Is more than
12,000 pese but is low than 22,000 peos. If the amount es the latter, the
penalty shalU be recluen teasporal in it@ medium and miazium periods.

171S not* 170 ws'a.
17 2 Hs penalty would thus be lower unde Art. 217, par. 3.
171 People v. De La Sene, 40 O.0. Supp. 12, 159.
1 7 4 Art. 248, ReY. Penal Code, provides: "Any person who, not falli w thin

the provislom of article 246 shall kill another, shall be guity of murder and shall
be punished by recl uadn tmoral in it muin period to death, if committad
with any of the following attendant cumstas:

"1. With treechery, taig edvantsqp of wuperior strength, with the aid of armed
m or employing means to weaken the defenm or of mwnc or persx to insura

or afford Impunity.
'2. In cornideration of a price, rewar or promis.
"3. By rnee of inundation, firs, poiasn explosion. shpw- stranding of a

vesel dorilmmt or ault upon a street car or locomotive, fal of an stirzap, by
Cans of motor vehicles., or with the use of *my other ms= Lnvolving glet w
and ru.

"4. On occ&*Lm of any of the calaenktioe 1nmrated In the preceding perw.
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usual, was by far the most common circumstance which qualified the
kilngS involved in these case.

1. Treachery in murder.

In People v. Aviso and Soriano,17 5 deceased De Castro invited his
four fellow "tough guys to spend their evening in a barrio of the town
of Lipa, Batangas. Castro was seated in front, while accused were seated
behind; on the way, they stopped the jeep to fetch some water. With-
out warning Soriano hit De Castro from the back, dragged him out of
the jeepney, mauled him, and then, -assisted by Aviso, stabbed deceased
several times

Defendant in People v. Marillo 1 76 overheard his father asking the
deceased to treat his (defendant's) wife. Having entertained for a long
time the conviction that deceased was an "aswangn and should therefore
be done away with, defendant, without warning, instantly attacked de-
ceased causing the latter to suffer eight bolo wounds.

The prosecution was able to prove in the case of People v. Escare
and MacalaladT7 that the victim was invited to walk with defendants
along a trail surrounded by lush foliage and there suddenly shot and
stabbed by the accused.

So too, in People v. Sabijon and Padernoe,173 defendants broke into
the house of a certain Macaria and without giving the woman a chance
to run or scream, shot her to death.

Defendant in People v. Uraciano 1 7 ' had an axe to grind against the
deceased. A year before the murder, the deceased kicked the left side
of defendant's abdomen. So when deceased happened to attend a coro-
nation ball, he was held by the arms by defendant's companions and
accused stabbed him

Defendants in People v. Laory et a1.150 were convicted of triple mur-
der because it was proved that they entered the house of their victims
without warning them and hacked the mother and her child to death.
The father, who jumped out of the window, was boloed downstairs by
the other assassins who waited below for that purp.

In People v. Ramnoa,"s ' accused stabbed several times the deceased
while the latter was sitting inside a barber shop, his back facing the
street, thus unaware of defendant's aggression.

graph, or of an earthquake, eruption of a volcano, destructivv cyclone, epddeaux,
or any other public calamity."5. iVth evident pretnditatio .

"6. With cruelty, by deliberately and Inhumanly augmenting the saffocint of
the victim, or outraging or scoffing at his pa ram or co

175 O.R. Nos...L-4412-13. Feb. 17. 1954.
176 GIL No. L-6480, April 12. 1954.
1" O._ No. L-562, April 29. 1954.
1 GO.[R. No. L-6509. April 29, 1954.
ITO.R. No. L-6643, April 29, 1954.
I GIL. No. L-5112, May 14, 1954.
IJI O.R. No. .943, May 16, 1954.
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It was shown in People v. Plot. in that the deceased, who was tied
and on a squatting position, was, upon Flores! order, boloed until his
hand was almost severed from his body.

One of the three appellants in People v. Fuente et aLin held de-
ceased by his arms and other struck the back of victim's head with a
bamboo club. When the victim fell on the ground prostrate, the three
assailants took turns at beating their victim further until the latter died.

In People v. A&WilAr,' " the accused resented deeply his being slapped
and castigated by the spouses for whom he worked as a houseboy. At
dawn, the accused crept into the room where the spouses were asleep
and killed them with his knife.

Defendants in People v. Ripas et al."' were Ifukbalahaps who took
their victim to a forest In the presence of the victim's grieving wife
who begged of them to spare her husband's life or to take her life in-
stead, the group ignored her pleas, and instantly mutilated and stoned
their victim whose only fault was his failure to contribute one hundred
pesos to promote outlawry and his seeking the protection of the Consta-
bulary.

The following facts were proved in People v. Sanchex: 134 that the
accused, who was a barrio lieutenant, suspected the deceased of having
converted for his personal e the money contributed by the barrio folks
for school purposes. While deceased was taking supper in his boarding
house, his back towards the kitchen door, the accused suddenly entered
and stabbed the deceased in his abdomen with a sharp-pointed knife
called 'immoco"

The victim in People v. Poltdan and Dapogo 5'7 was invited by do-
fendants to a drinking spree and then urged to sleep in the house of
Polutan. At about midnight, the defendants woke up and bound their
sleeping victim and hanged him from the truss of the ceiling Then,
in that position, the deceased was stabbed twice below his armpit and
once in the middle of his breast.

In People v. Galapon and Galaponl= the victim was taken for a
drive in a rig and without being warned of what would be done to him,
be was shot twice and his dead body dumped in a thick growth of
talalhib gram

In People v. Somayo et al.,1 " defendants apprached deceased who
was then standing near his fishpod. Somayo engaged the deceased in
a conversation. Suddenly, the other accused shouted asigui nal" and

1 5 G.R. No. L-6175. May 21, 1954.
18 G.R. No. L-6027, May 26, 1954.1 5 4 0OR. No. L-6142-44, May 26, 1954.

G-0.R. No. L,-6246, May 26, 1954.
G34O-.k No. L-5506. June 30, 1954.

-O3t No. .,-6195. June 30, 1954.
8 O-R. No. L,-6657, July 26, 1954.

l3O.R No. L- 6023, July 31, 1954.
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as the deceased turned towards the direction of the accused who shouted,
Somayo whipped his gun out and fired at the deceased.

The victim in People v. Do Jesus' 0 was busy addressing a crowd
in a political meeting when a gunfire burst was heard. Deceased was
hit at the back, and as he staggered and began to reel, appellant shot
him again.

The prosecution proved that the deceased in People v. Didulo1 9t

who had just left a bar in Los Bafios and who was about to board a
jeep was hit in the head by the pistol shot fired by the accused who
had been waiting for the deceased to come out of said bar.

In People v. Canay et a8 .,m9 the deceased, who was a watcher in
an election precinct, without having been forewarned, was mowed down
by gunfire by the accused.

In People v. Balaclot,"s the deceased in company with two friends
passed by the house of the accused on their way to buy some "pinipig."
From the window, the accused yelled: "Partner, you will not do what
you have done before." This was immediately followed by a shot which
hit the deceased.

Defendants in People v. Bagos and Bagos,1 ' in order to avenge the
death of a kin during the occupation period supposedly believed to have
been caused by the Marasigans, plotted to kill Jose Marasigan. On that
night, defendants deployed themselves around and under the house of
their intended victim. Those under the house fired upward shots through
the floor of the house, killing two children.

On the occasion of the raid of the town of Tinong. Quezon Province,
some of the defendants in People v. Umali et al.195 hurled a hand grenade
at one local policeman. Intent to kill was established. Since, however.
the victim lost only the sight of one of his eyes, the Sapreme Court con-
victed them of frustrated murder instead of serious physical injuries '
as claimed by the culprits.

2. Abuse of superior strength in murder.

In the case of People v. Calucer and Cadare,1 "7 the appellants, to-
gether with two others who had died before the trial, went up to the
house of their victim, and assaulted him. The deceased tried to escape
but the defendants chased him. Upon overtaking him, the four of them
stabbed and mauled the deceased even when the latter had fallen un-
conscious on the ground. Abuse of superior strength was thus present.

290 G. No. L-6583, Aug. 25. 1954.
191 O.R. No. L-082, Aug. 31, 1954.
29 2G.R. No. L-6037, Sep. 30. 1954.

S92 OG.R No. L-6586, Oct. 29, 1954.
194 O.]R. Nos. L-6808-10, Oct. 29. 1954.
19GO.R. No. L-5803, Nov. 29, 1954.
I94 Art. 263, par. 2, Rev. Penal Cod.
197 G.R. No. 1,-6460, May 7, 1954.
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Accused in People v. Nad1wa 1 intercepted a twelve-year old girl
who was on her way to school, and dragged her to an isolated place
where he stabbed and mangled the girl's body.

It was shown in People v. Oliva et al.'" that the defendants who
were members of the local police took advantage not only of their au-
thority, but also of their strength and number, in maltreating the sus-
pects under their custody, resulting in the death of one due to profuse
internal hemorrhage.

3. Reward in murder.

Accused in People v. Bulur an2 was, according to the evidence ad-
duced, induced by the wife of the victim to murder her husband under
the wife's promise to give him the attractive sum of P5,000. The de-
fendant in People v. Mansaca et al.201 pleaded guilty to the crime of mur-
der and admitted in open court that he aided his landlord, his co-defendant
in this case, in killing the deceased in consideration of a price promised
by the latter.

4. Evident premeditation in murder.
In order to punish the deceased in People v. Sedeno and Mejenio2 0 2

who had for some time been maltreating his mistress (a close relative
of the appellants), Sedenio caused the deceased to fall from a 24-foot
coconut tree and upon hitting the ground, the other accused, who had
been waiting below, hit the victim with the butt of a gun. Sedenio,
who by that time had come down from the tree, stabbed the victim in
his throat.

In the case of People v. Libriat" it appeared that the deceased
boxed the accused during a dance which was attended by many people.
The accused, who was an ex-serviceman and a respected citizen of the
community, resented this and he planned to vindicate his honor. Two
weeks after the incident, the accused, together with another who had
also been bullied by the deceased, killed the latter. The Court consi-
dered the two-week period ample time to justify a finding of evident
premeditation.

There was premeditation in the two killings in the case of People v.
Cabang et a., °'4 because it was shown that a deep-seated grudge had
existed between the victims and the accused and that the systematic
execution of the murders undoubtedly indicated that the defendants had
carefully planned them long before the killings were actually committed.

1" G.R. Na. L-6547. Aug. 25, 1954.
1 " GR. No. L-5849-35, SepL 30, 1954.
200 GR. No. L-5849, May 24, 1954.
201 .R. No. L-6473, May 26, 1954.
2 0 G.R. No. L-6372, April 29, 1954.
2 0 G-R. No. L-6583. July 16, 1954.
2 G.R . Nw L-7258-59, Sept. 28, 1954.
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EL Complex Crime of Murder and Physical Injurie.
Due to a long standing enmity between deceased and accused, the

latter, in the came of People v. Francisco,2°5 hurled a lighted dynamite
into the house of the victims one night, killing two inmates and causing
physi injuries to the other occupants. As the two murders and the
lesiorme were produced by one single act, namely, the explosion caused
by the throwing of the dynamite into the house, the case fell under the
provision of the Revised Penal Code penalizing complex crimes."'

C. Homicide.
The crime of homicide is committed by any person who, not being

guilty of parricide,2 shall kill another without the attendance of any
of the circumstances which qualify killing to murder.2 0 ' The Solicitor
General, in the cas of People v. Venus et al., " asked the Supreme Court
to modify the lovr court's conviction of the accused for homicide to
that of murder on the ground that, when the victim was stabbed by
Venus, he was held by the other accused thus leaving the victim without
opportunity to defend himself. The Court, however, refused to disturb
the appealed decision because the evidence presented to prove treachery
or superior strength was not conclusive 10

In People v. Alonzro',s ' the lower court convicted accused of the
crime of treason for killing a guerrilla captain and for having killed ano-
ther guerrilla on the same occasion. It appeared that the accused, to-
gether with other fellow policemen, overtook a carretela occupied by
armed men. The occupants of the carretela escaped, with the exception
of the deceased captain. He raised his hands and shouted that he was
not a guerrilla, but appellant, enraged by the death of his comrades,
fired at hir. Appelant then chased another guerrillla and shot the latter
in his house. These facts appeared insufficient to the Court to warrant
a conviction of treason, 1 2 and held the appellant guilty of homicide only.

V. CVams Aoumrr P:ERsONAL Lwxa-rTY AND Szcuv-ry.

A. Kidnapping With Serious Illegal Detention.
The kidnapping or detaining, or the deprivation in any other man-

ner of a person of his-liberty by any private individual is penalize4.

£04 O.R. No. L-5900, May 14, 1954.
204 -t 48, Rev. Penal Code.
W7 Art. 246, Rev. Penal Code.

20GAxt. 249. Rev- Penal Code. T"hus, the accuasd in the cas of Poople v.
Maula, O..L No. L-7191. Oct. 18, 1954, was guilty of horricide for having stabbed
the doeed on the .occasion of an unexpected fight betwven them.

2090-R.. No. L-6811, July 31, 1954.
2l0n People v. Cuaresma et 1., O.R. No.. 5841-42, Jan. 29, 1954, the

Supreme Court likewise held the defendants liable only for homicide and frustrated
homIcide, instead of murder and frustrated homicide, proof being absent to clearly
show any, circumstance which could have qualified the killing to murder. See,
e4-, People v. Brdacor, 63 Phil. 305 (1936); People v. Paman, 58 Phil 617
(1933); and United Statae v. Becong. 40 PhiL 496 (1919).

211G.R. No. L-4405, July 31, 1954.
212 At. 114. Rev. Penal Code.
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with reclusi6n temporal in its maximum period to death if: (1) the kid-
napping or detention shall have lasted more than five days; (2) if com-
mitted by simulating public authority; (3) if any serious physical in-
juries shall have been made; or (4) if the victim shall be a minor, fe.
male, or a public officer.213 And if the purpose of the kidnapping is
for extorting ransom, even if none of the circumstances referred to above
are present, the penalty shall be roclusi6n perpetua to death.214

The kidnapping and detention committed in the manner described
in the first circumstance above happened in the cases of People v. Fran-
cisco" 5 and People v. Gamboa and Manabat.1  The victims in both
cases disappeared. In People v. ijcop,2 17 the victim was a girl and her
kidnappers were armed women. She was blindfolded and sped away
until they alighted near a shack where ten other girls whose bodies were
practically exposed were held as captives. Six male guards were toying
with the women's breasts. On their way to the "boss," who, it seemed.
had priority over the other men in abusing their female hostages, Nelia
was able to escape and report the matter to the police. In People v.
Ocampo et al,2 1 ' the mastermind was an uncle of the victim. In the
afternoon agreed upon to perpetrate the kidnapping, the uncle met his
nephew at a drug store and engaged the latter into a conversation. A
few minutes later, the other defendants approached the pair and in-
formed the gullible victim that his fiancee had been run over by a jeep
and was in a serious condition at the hospitaL Falling for the ruse, the
victim was sped away. The defendants demanded a P100,000 ransom.
This same circumstsance attended the kidnapping of a 17-year old boy
in the case of People v. Magsino et al.,21 where the kidnappers returned
the boy upon receiving P3,000 as ransom.

B. Trespass to Dwelling.
Petitioners, convicted of simple trespass to dwelling 2 " in the case

of Gabriel and Natividad v. People and Court of Appeals, 2 1 appealed
to the Supreme Court claiming that no unlawful trespass can be im-
puted to them because their original entry was with the permission of
the occupant and therefore no subsequent happening could convert the
original lawful entry into an unlawful one.

The facts were as follows: The accused went to the house of the
Joneses and presented themselves as Meralco inspectors to Mrs. Jones

212 Art. 267, pa. 1-4, Rev. Penal Cod., as amnuded by Rap. Act No. 18
14 Art. 267. lest par., Rev. Penal Code
11'.R. No. L-6658, May 31, 1954.
216 O.R. No. L-6834, Oct. 18, 1954.
217O.R. No. L-6061, April 29. 1954.

15 .]R.. No. L-6113, May 26, 1954.
2100R. No. , Jan. 29. 1954.
20 Art. 280. par. 1, Rev. Penal Code, provides: Any private person who shll

enter the dwelling of another against the latte-'s will, shall be punished by m.
my and a fine not exceeding 1,000 psos."

221 O.R. No. L.6730, Oct. 15. 1954.
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who made them wait at the porch. She went in to call Mr. Jones after
closing the door that connected the porch from the living room. While
she was in, the accused, noticing that the Jones' electric mxater installed
at the balcony had been tampered, entered the sala until they reached
the bedroom where the spouses were, and there began searching for
gadgets suspected to have been used to steal electricity. The couple
filed this charge against petitioners.

Was the claim of the petitioners tenable? The Court answered that
such an assumption was gratuitous and unwarranted, the lower court
having found "that the entry was against the will of the spouses." That
will, though implied, was manifested when Mrs. Jones made them wait
at the porch, closing the door behind her when she went to call her
husband. "The porch is an open part of the house, and being allowed
to wait there under the circumstances mentioned can in no sense be
taken as entry to a dwelling with the consent of the owner." In explain-
ing why the cases of United States v. Dionisio,= United States v. Flemis-
ter,223 and People v. Do Peralta '21 invoked by the petitioners could not
be deemed controlling in the instant case, the Court declared: "This

,cr e is committed when a person enters another's dwelling against the
'will of the occupant, but not when the entrance is effected without his

/ knowledge or opposition." As there was opposition to their entry, the
/ defendants were accordingly liable.

VL CRiums A4umsT PRPoERTY.

A. Robbery.
Robbery is committed by any person who, with intent to gain, shall

take any personalty belonging to another, by means of violence against
or intimidation of any person, or using force upon things.&& In order
that there can be robbery, there must be actual taking of personal pro-
perty of another against the latter's will.21 The cases of robbery de-

1112 Phil. 283 (1908). Defendants there entered the principal door of a
house half-open. They entered without opposition by the occupant of the first
floor. They went to secoid floor without opposition too because the inmate there
made them take their s oets and allowed them to stay for about two hours until
trouble later happend. Hold: No trespas to dwelling. as the opposition of the
Occupant was not pliot to nor at the time of entry.

L I Phil. 354 (1902). There was also no trespass in this case. The host
took defendant by the hand and asked him if he had come to dance and even in-
vited him to be soted, but host tried to prevent defendant from entering the sale
The prohibition here by the host was not to enter the house but from entering the
sale in order to avoid a quarrel or a fight with one of the guests.

22442 PhiL 69 (1921). The accused, as now officer of ,an organization, called
at the door of a room which his prodec ssor in office was allowed to occupy as his
dwelling in a house rented by the union, and accused took away a desk glass which
he believed to be union property. There w no evidence that the occupant had
expr eed his prohibition. And the room being in the house rented by the union
and the familiarity of the accused with the promises, plus the unlocked door- these
facts negatived trepases.

2"Art. 293, Rev. Petal Code.
2"6 Phil. 387 (1906).
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cided by our Supreme Court during the period under review did not
present any novel issue and they almost on all fours with the provisions

of the Revised Penal Code. With the exception of People v. Faler,'r7

all the robberies were cowmimated. Some of the robberies were in

bancLlU
There were a number of robbery with homicide cases." This of-

fense is not a complex crime as contemplated in Article 48, because
here the homicide may not be necessary to the robbery. And this crime
remains fundamentally the same regardless of the number of persons
killed in connection with the robbery.m Homicide is a mere incident
of the robbery, the latter being the main object of the criminal 2s' The
following were the cases of robbery with homicide: People v. Piamordo
at al.' People v. Fadarm Peole v. Jistiado;" People v. Lopez2
People v. Valenzona at al.; People v. Venjgam et al.;z T and People
v. Samaniego ataL"

Not uncommon were cases of robbery with rape."' Thus, in Peoplo
v. Gamaiton,W accused and his companion raped two girls on the occa-
sion of the robbery. In each of the robbery cases of People v. Oport
et al.,'" People v. Carcado and CorV,'2 and people v. Vineraa,'" a

woman was raped by the culprits. In the case of People v. Buama et aI.*"

27 G.OI No. 1-5732, March 12, 1954. While aascd was dMa2ndflgn XWY
at gun point from the occupants of the house, two of the children Wer1 awakened
by the commotion. Accused turned toward. them and shot them- He then fled
without getting any money. The Supreme Court bald the accused guilty of at-
tempted robbery with double homicide.

muf the robbery with homicide, rape or physical Injuries be commltted by a

band, the offender shall be punished by the maximum period of the proper penal-
ties, and the penalty net higher in degree *hall be imposed upon the lader of the
band. (Art. 295, Rev. Penal Code, as amended by ReP. Act No. 12.)

When more than three armed malefactors take part in the commission of bob-
bery. it shall be deemed to have been committed by a bazn (Art. 296, firSt sen-
tance, Rev. Penal Code.)

2"Art. 294. Rev. Penal Code, provd: -Any pervon guilty of robbery with

the use of violence against or intimidation of any person shall suffer: 1. The penalty
of rec/iviun perpetua to death, when by reason or an Occasion of the robbery, the
crime of hoaicide ghfLU have been conimitred."

&"People v. Mdnde, 58 Phil. 46, 59 (1933).
Z3lUnited States v. Ipil, 27 PhiL 530, 535 (1914).
U20.. No. I.,-5775, Jan. 28, 1954.
ns See note 227 wrpra.
240.R. No. L-5478, April 29, 1954. Spouses wer sWn on the ocon of

the robbery.
ZUO.R. No. 1,6S88, May 26, 1954. Victim was robbe of his pistol and

then shot whe .he tried to run after the robbe.
5 G.R. No. ,5386, M4ay 28, 1954. Robbery in band.

£37G.R. No% L-4928. June 11, 1954. Robbery In band with double homrcide.
Z O.R. Ne. L.-6065-46, June 11, 1954. The store owner w robbed and

then hog-tied and killed.
Z 3 Art. 294, per. 2, Rev. Penal Code.
140O.. No. L-6302. Aug. 25, 1954.
241O.R. No. L-6318-19. May 17, 1954.
142O.R. No. L-6081. May 31, 1954.

43 G.R. No. L-6081, Dec. 29. 1954. The accused he" raviahed the won=
in the peaence of her children after he had robbed her of her earthby po slom.

14 'G.R. No. L-7254, July 26, 1954.
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it was shown that five armed men robbed a house and Buarna raped
one of the occupants. Two of the accused (appellants in this case)
were convicted by the lower court of robbery only, but on appeal, the
Supreme Court held them guilty of the crime of robbery in band with
rape, it appearing that even if they did not themselves rape the girl, they
nevertheless cooperated with Buana by not preventing the latter from
having carnal intercourse with her.246

B. Other Crimes Against Property.

The accused in People v. Andrada'" was held guilty of the crime
of qualified theft 247 because he stole a jeep. For burning three build-
isdefendants in People v. Umali et & .218 were held liable for the
crime of arson.2 45

Defendants in People v. Carulasdul&san and Becael 2 50 were accused
of estafa committed as follows: that defendaants were tenants of an abaca
producer; that they stripped 600 kilos of abaca planted in their landlord's
plantation which defendants sold without delivering to him his half share.
The trial court dismissed the information on the ground that there was
not estafa since the abaca in question "was not received by the accused
from anybody but had been harvested by them, as tenants, from the
plantation of the complainant." 25

The Supreme Court disagreed with the lower court. The accused
were charged with having committed fraud by converting to the preju-
dice of their landlord money received by them in trust or under cir-
cuxnstances which made it their duty to deliver it to its owner. The
Court said that the trial judge "obviously overlooked the fact that what
the accused are charged with having misappropriated is the landlord's
share of the purchase price received by them for the abaca which they

2 45 Axt. 296, par. 2, Rev. Penal Code, provides: "Any member of a band who
is present at the commituion of a robbery by the band, shall be punished as prin-
cipal of any of the asaults committed by the band, unless it be shown that he
attU pted to prevent the criie."

Aside the came aforementioned, the acused were found guilty of the crime of
robbery in People v. Suarez, O.R. No. L-6431, March 29, 1954; People v. Umnali
at aL, O.R. No. L-5803, Nov. 29, 1954.

2"O.R. No. L,-6912, July 16. 1954.
42?7Theft in committed by any pervon who, with intent to gain but without

violercs against or intirridation of persons nor force upon things, shall take per-
sonal property of another without the latter's consent. (Art. 308, Rev. Penal
Code.) Qualified theft is punished under Art. 310 of the Rev. Penal Code.

24 G.R. No. L-5803, Nov. 29. 1954.
24 Azt. .321, par. , Rev. Penal Code.
2G.R. No. L-6408, May 24. 1954.
251 Any person who defruds another "by misappropriating or converting, to the

prejudice of another, money, goods, or any other personal property received by the
offender in trust or on commission, or for administration, or under any other
obligation involving the duty to make delivery of or to return the same, even
though such obligation be totally or partially guaranteed by a bond; or by denying
having reclved such monwey, goods, or other property" commits estafa or swindling.
(Art. 315, 1[1], Rev. Penal Code.)
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sold." The case of United Statee v. Reye s  upon which the lower
court based its order of dismissal was held inapplicable to the instant
case. 5 3

VIL C3xm AAIMr THE CrVrL STATUS OF P=SOPM

A. Bigamy.
An interesting legal problem concerning our law on bigamys1 was

brought before the Supreme Court in People v. Mevdloa.
Accused married for the first time in 1936. In 1941, during the

subsistence of his first marriage, accused married again. In 1943, his
wife by his first marriage died. In 1949, he contracted another mar-
riage. This last marriage gave rise to his Prosecution for and conviction
of bigamy in the lower court.

The contention of the appellant was: since his second marriage
was void, and therefore non-existent, as it was contracted while his first
marriage was subsisting, his third marriage cannot be the basis of a
charge for bigamy because it took place after the death of his first, and
to the appellant's point of view, his only previous wife.

The Solicitor General claimed that even granting the nullity of the
second marriage, accused was not exempt from criminal liability in the
absence of a judicial declaration annulling the second marriage, rely-
ing on the case of People v. Cotas decided by the Court of Appeals.1 '
In other-words, the Solicitor General was of the conviction that since the
second marriage was not judicially dissolved," 7 it could be deemed
valid for purposes of the instant prosecution and thus warrant defendant's
incurring criminal liability for entering into his 1949 wedlock.

1"36 Phil. 441 (1906).
21T3 e facts we. similar to the osem above, but the defendant there w

acquitted by the Suprene Court since the unlawful disposal of the crop was a Vic-
lation of their contract and not an act constituting theft. -It should be noted, how-
ever," said the Court in the Caru/asduaman coae, "that while Reys wa acquit-
ted...of theft, this Ccurt did not hold that he was not guilty of estate. On the
contrary, this Court sems to have given thought to the suggetion of the Soictor
General that the crime... was not theft bxt estafa, for which ream this Court,
in acquitting Reyes of theft, did so 'without prejudice to the institution Of another
action that may be proper' and remanded the case to the court below 'for pr

-oecure.9'I
21 4 Art. 394. Rev. Penal Code, provides: *Bigamy.-The penalty of Priaion

mayo shall be impoeed upon any person who shall contract a second or subeequet
marriage before the former marriage has been legally disolaved, or before the ab-
sent spouse has been declared presumptively deed by means of a judgment rwe-
dared in the proper proceedlngs."

The essential element of the crime. of bigamy Is that the alleged seond mar-
riage having all the essential requisites, would be valid was it not for the subl.s-
tence of the first muriage. People v. Dumpo, 62 Phil. 246 (1935).

US .R. No. L-5877, Sept. 28, 1954.
2people v. Cotas, 40 O.0. 3154. Belief that the r marriags Is null and

void does not justify a second marriage nor does it ezcmpt accused from a bigamy
charge

237Noto that under Art. 349, the pbrams Is "legally disMolved." The Soicitor
eneral "em to regard this an to n "judicially diseolved."



CmMNAL LAW 33

The Supreme Court, however, through Chief Justice Paris, acquitted
the appellant. It held that no marriage was subsisting at the time the
accused contracted his 1949 marriage (ie., the alleged third marriage).
Hence, there could be no bigamy. According to the majority, the Cot"
case was not controlling here, because that case was different in the
sense that there the first marriage was impeached for alleged lack of the
formalities required by law which the Court of Appeals found to be
not so, that is, the formalities were complied with, and so the convic-
tion of bigamy there was upheld.

The Court observed that the law in force at the time in the 1941
marriage was contracted was the old Marriage Law. 258  This law, said
the Court-

"... plainly make a subsequent marriage contracted by any person

during the lifetime of his first spouse illegal and void from its per-

formance and no judicial decree is necessary to establish its in-

validity, as distinguished from mere annulable marriages There is

no pretense that appellant's second marriage with Olga Lerma was

contracted in the belief that the first spouse, Jovita do Asia, had been

abeent for seven consecutive years or generally considered as dead,

so as to render said marriage valid until declared null and void
by a competent court."

The New Civil Code considers any marriage subsequently con-
tracted by any person during the lifetime of the first spouse of such
person with any person other than such first spouse illegal and void from
its performance,239 and that in another article,260 bigamous marriages
are void from the beginning2 61 These rules seem to bear out the opinion
of the majority.UI1

The dissenting opinion of Justice Reyes agreed with the claim of the
Solicitor that a previous judicial declaration on the nullity of the sec-
ond marriage was necessary in order that acquittal could lie,2 63 other-

USec. 29. Act .No. 3613, provides that: "Any marriage subsequently con-

trected by any person during the lifetime of the first spouse of such person with
any other person then such first spouse, shall be illegal and void from its perfor-
mance, unless: (a) the first marriage was annulled or dissolved, or (b) the first
spouse had been absent for seven consecutjve years without the spouse present
having news of the absentee being alive, or the absentee being generally considered
as dead and believed to be so by the spouse presnt at the time of contracting
such Subeequent -marriage, the marriage so contracted being valid in either cams

until declared null and void by a competent court." Note: Compare with Art.
83 of the New Civil-Code.

155Art. 83, Civil Code of the Philippines.
I0 Art. 80. No. 4.
251 Other than thoes falling under Art. 83, No. 2.
242tThe logic of the majority eems unassailable. How could a man be held

liable If he marries after his previous and only legal wife had died?
t u...an action to annul the second marTiage is a prejudicial question (Art-

100) in a proeecutlon for bigamy." PADrLA, REVISED PENAL CODE ANNOTATED
1076, no. 5 (1951 od.) Article 36 of the Civil Code provides: "Pro-judicial quos-
tions, which must be decided before any prosecution may be instituted or may pro-
coed, shall be governed by rules of court which the Supreme Court shall promulgate
and shall not be in conflict with the provisions of this Code."
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wise the second marriage of the accused for the purposes of the instant
prosecution, would have been deemed valid and subsisting at the time
of the third marriage. Justice Reyes said: vThough the logician may
say that where the former marriage was void there would be nothing
to dissolve, still it is not for the spouses to judge whether that marriage
was void or not. The judgment is reserved to the courts"

2" Citinc 3 ViAzDA. CooOo PzmAz. 275.


