
AN APPRAISAL OF THE JUDICIAL FITNESS AND
OF THE PRESENT SYSTEM OF JUDICIAL

SELECTION

Chief Justice Marshall's observation that "the greatest scourge an
angry heaven ever inflicted upon a sinning people was an ignorant, a
corrupt or a dependent judiciary* was not a mere flourish of rhetorics.
No other branch of the government has greater power over life, liberty
and property than the judiciary. For the modern realists, the law, ins
a very real sense, is the adjudicative or judging process. In other
words, what the adjudicative organ does about disputes and controversies
based on the effective operative facts as well as on extra-legal stimuli
or factors is what the modern realists mean by law. I The type of
judges appointed to the bench. therefore, lends itself to common con-
cern.

L WHO IS THE BEST JUDGE?

The C-ostitution of the Philippines and the Judiciary Act of 1948
Uy down the legal qualifications necesary for appointment to the
Supreme Court and the inferior courts of general jurisdiction.I We
need not belabor the point that such constitutional and statutory prov-
isions do not guarantee the best, or for that matter a good, judiciary.

1 PAscuA C, Tam NATurz AxD Ez.ixuxwr or r LAw, 130-132 (1954 d.)
2 Sec. 6, Art. VII of the Coamtitution provides: "No peron shall be appointed

mmber o the Supreme Court Unlem e has been five yr a dti of the Philip-
pines. Is at least forty years of age, and has for ton years or more, n b a dgs of
a court of red or engaged in the practice of Law In the PhIllppinee."

Sec. 8 provides: "T'te congrms shall prescribe the quallfk*Skns of judges of
inferior corts but no person may be appointed judge of any sch courts unless he
La a citizan of the Philippine."

Sec- 28 of Rap. Act 296 provides: -Tb. justice of the Court of Appeals shall
have the same qualifications as thos provided in the Constitution for nbmbom of
the Spemme Court."

Sec. 42 provides: "No peson @bali be appointed district udgeis d- at large
or cadastral Judge unless he tas ben five years a citiran of the Philippines and has
practiced law in the Philippins for a period of not low than five years, or has
held during a lke period, within the Philippine*, an office requiring admision to
the practice of law in the Philippine. an 4ndispeneeble requisits."

Sec. 71: No person shall be eligible to appointment as justice of the peace or
auxilUary justice of the pece unless he is (1) at least twenty three years of as
(2) a citim of the Phlippines, (3) of good morml character and has not been
convicted of any felony, (4) has been admitted by the Supreme Court to the practice
of law.

"No person shall be appointed judge of the municipal court of any chartered
city or Justice of the peace of any provincial capital unls he shall have practiced law
In the Philippine. for a period of five ymars or has hold during a Like period within
the PhilUppine an office requiring admissiorn to the practice of the Law in the
Philippines, as an Indispensable requisite."
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The success of the United States Supreme Court, as pointed out by Chief
Justice Hughes, depended not upon "constitutional formulas but primarily
upon the quality of the men selected."2

Rufus Choate explained that the best judge should in the first place
be profoundly learned in the law and must know how to apply that
learning. In the second place, he must be endowed with the capacity
for disinterested judgment, must never bend an ear to the dictates of
his prejudices, must never be a respecter of persons. 4 Justice Holmes'
classic statement concerning his part as a judge in the development of
the legal process has verity in this connection.

"Btt I have found it a help to clear thinking to try to get behind
my conventional assumptions as a judge who*. first business is to "ea
that the game is played according to the rules whether I like It or not.
To have doubted one's own first principles is the mark of a civilized
MA. 5

The judge should also have honesty and courage. By honesty is
meant intellectual as well as financial honesty. In other words the
judge must not only be incorruptible but must also be honest in his
thinking and in his application of the law to the facts. Courage in-
cludes to do what is right even in the face of unpopularity or at the cost
of a great sacrifice. 6 Also a necessary quality which our judges should
have and which has become the more obvious as a result of the tremen-
dous backlog of pending cases in our courts at present is that of industry. I

Another of the more important attributes that the judge should
possess is that of statesmanship of a high order, for which, says Justice
Frankfurter, "many a lawyer is fully unsuited, however high-minded
and however learned in the law." The importance of such an attribute
should never be lost sight of. For against the background of cases
involving transient rights and obligations of individuals, the courts perform
the role of deciding controversies in the light of national policies in the
event of ambiguity of laws, resolving momentous economic and social
problems, establishing the limits of governmental authority and its im-
pact upon fundamental human rights. Upon far-sighted and states-
man-like courts, therefore, depend the well-being of our country. 8

The administration of justice is an intensely practical matter, and
those who are to have it in charge, particularly the trial judges,' should

3 Cited in Stnco, V. 0.. PHXLZPnu(Z POLMTCAL LAW, 10th Ed., 1954, 323.
4Rufus Choate on Judicial Tenure. 19 Lawye. Journal, 317-324 (1954).
& Ideals and Doubts" in CoLLxCrm L zoAL PAPKas, 307 (1925).
*Parker. J., The Judicial Office in the United States. Tenn, Lw Rev. 705 (1949).
7 Paras, R., The Phlippir, Judiciary, 28 Phil L J. 824 (1953).
8 Sinca. op. cit. p. 324.
9 According to Parer, there are three funt"ions of the judge, viz., (1) the admin-

istration of justice. (2) to decare the law. (3) to uphold the constitution as the
supreme law of the Land. The administration of justice. according to him, while
being a function of all judges particularly belongs to the trial judge. Parker, op cit.,
p, 704.
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have a special training for it thru practical experience in life and law.
The appointee should have been in the bar long enough to become
thoroughly acquainted with the life of the community and the problems
with which the law is called upon to deal; and not long enough for his
mind to have become narrowed down by the specialized practice in
which he may have been engaged.

Finally, the judicial character and intellect should be tempered by
an "understanding heart," or, one might say, with the continuing postu-
lates of the natural law, namely, justice, equity, fairness and righteous-
ness 10 The power which the judge exrcises is so great that he can easily
break the ordinary man; the poor and the weak are so helpless in his
hands- As Judge Parker says:

"An undertan diag heart was the gift of God asked by the ancient
kinv it is the gift of God above all other that the Judge should pray for.
The bench in no place for the cruel or callous man whatever other
quallties or abilities he may poemae" 11

IL PRESENT SYSTEMS OF JUDICIAL SELECTION
How best to secure men poesn these attributes of judicial fitness

is the emence of the local problem of judicial selection. Undoubtedly,
the best system would be that which sends to the Bench men who are
judicially fit.

There are two main systems of judicial selection: 1) by direct
election, and 2) by appointment In all the countries of the world,
except in the cantons of Switzerland and in the United States, judges
are appointed, not electedl. In three-fourths of the states of the United
States, judges are elected by the vote of the people. 1 3

Intelligent opinion in the United States is dissatisfied with the
prevailing system of selection there. 14  The qualities demanded by
the judicial office of persons aspiring to the bench make elections highly
undesirable as a method of selection. Elections assault upon the dignity
of the judicial office, 1I induce timidity and discourage independence. "

Our system of judicial selection, appointment by the President with
the coment of the Commission on Appointments, 7 is far from being

10 Pascual, op cit, 7 (1954).
11 Park, op cit, P. 705.
ItHyde, I., Judgs: Their Selection a Tenre, 22 N.Y.U. Law Q. Rev., 391

(1947).
S HI, E, Has Wyoming A Problem in Judicial Selection? W. Law JrnL p. 53.

1 4 Report of the Amwican Bar Aeatio Comitt e on Judicial Selection and
Teozurs, 62 A.B.A. Rep. 893 (1937).

'a Choets, op cit., p. 322.
IG James Bryce, cited in Hyde, Soc. ct., p. 392.

7 SC. 5, Art. VII of the Coustttutio provides: "The mambrs of the Supreme
Court and al Judges of Inferior cot shall be appointed by the President with the

0eot of the = ' on AppoinUm1s." The above provision is principally
mple mantod by Rep. Act No. 296. Its pertinent provisions all provide for appoint-

I,, "by the Presldent with the coneel of the Conunlao on Appointmentm." Seca.
11, 24. 40, 60.
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satisfactory either. Although the President is checked in the exercise
of the power of appointment by the Commission on Appointments, 'a it
has been our demoralizing experience that appointment to the bench
is in no small degree influenced and determined by the exigencies and
the logic in our system of party politics Either political pressure is
exerted on the President, 19 or we may have a Jackson for a President to
whom the judicial offices are but part of the spoils. Even a good Pres-
ident would have to accede to the desires or pressure of Congressmen and
other private pressure groups in matters of appointment to the judiciary;
for he cannot ignore or brush aside their support in matters of more and
direct importance to the success of his administration 20

Our system of judicial selection has also been influenced by certainpractices which have developed through the years. In practice, ap-
pointments to the appellate courts in the Philippines, as a rule, are
made on the basis of seniority. Thus, in the appointment of justices of
the Philippine Supreme Court, it has been the practice in recent years
to elevate to that body the presiding justice of the Court of Appeals.21

And to fill in the positions in the Court of Appeals, judges from the
lower courts are promoted. 2 As a matter of fact if the President were
to appoint to the Supreme Court or Court of Appeals, men who have
had little or no experience at all in the judiciary or in the practice of the
legal profession, this would be cause enough to strongly protest the
President action.

While the rule of seniority has several merits, it would not be amiss
to know how appointments to the judiciary of the United States are made.
It is significant to note that the judicial history of the United States
is interspersed with great names, law men, who were legal scholars and
teachers-such men like Story and Holmes. Chief Justice Marshall
who is regarded by most as one of the greatest who ever sat in the
United States Supreme Court had never been before a judge in his life.
The men appointed to the United States Supreme Court are not selected
merely on the mechanical basis of seniority, nor are they necessarily
recruited from the lower courts. They are generally professors of law,
jurists, great lawyers, and statesmen, selected without regard to previous

15 The present system of appointment was adopted on this principle, as attested
to by the debates and deliberations of the Constitutional Convention. In a speech
indorsing approval of the present system of appointment as against the original
Francisco proposal, Delegate Cuenco argued: "that the plan of submitting presidential
appointments will compel the President to make judicious selection of his nominees,
proposing only the names of those wbo by their qualifications could stand the test
of a rigid, earching investigation and criticism of the representatives of the people."
See Aruego. J, The Framing of the Philippine Constitution, 271 (1936).

15 To!entino. A.. Remedial Measures for the Preservation of the Independence of
the Judiciary. "1he Law Review, 261 (1953)

o Hyde, loc cit.. p. 394.
"1 TA ADA ArD FERNANDO, 2 CoNs'rrtmoN o, iue Piun-PPINmS, 1107 (1953).
.2- Aruego, loc. cit.
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experience in the judiciary. Except for Chief Justice White and Chief
Justice Stone, none of the other Chief Justices were promoted to that
high position from the position of associate justice. And, more often
than not, the posts of associate justice were filled by men chosen not
from the lower courts but from the other departments of the government,
or from law schools, or from law offces. 23 What is the net result of
this practice observed by the President of the United States in making
judicial appointments? The Supreme Court of that country, it may
be pointed out, has earned for itself the praise of being perhaps the
most enlightened court in the world and of having escaped the "nar-
rowness of a Philistine" in interpreting and applying the constitution. 24

fIL PROPOSALS FOR REFORMS

As a result of the dissatisfaction with the present system of selection,
several proposals have been advanced with the end in view of maintaining
a thoroughly qualified and independent judiciary where politics will be
kept out of judicial selection as much as possible.

One view " would remove the appointing power from the Chief
Executive and vest it in the Supreme Court or in the Chief Justice.
The are compeling reasomns in favor of this proposal but it is not here
remmended. For to invest the Supreme Court or the Chief Justice
with the totality of the power of appointment would be to run counter
to the principle of checks and balance.--one of the fundamental safe-
guards of a republican government If, however, it be offered as a
compromise to subject thei appointments to confirmation by the Con-
mission on Appointments, then we would be in no better position as
now. Members of Congrss could easily apply pressur on the Court into
nominating ther mmdees at the threat of refusal to confirm any
other appointment. Moreover, a justice of the Supreme Court should
not be placed in a position where he may be subjected to political pres-
sure and where he may incur animoities by reason of the exercise of
that powex r.

Another proposal put forward is to hold competitive examinations"
for candidats to judicial off in much the same way as civil service
employses. This t ga 2 is, to say the least. unsound in principle.
Competitive examinatons determine the p by the candidatoo
of only one of the several qualificatio demanded. The judicial tem-
perament and character cannot be disoverd through the expediency of
an examination. This proposal may only be considered and adopted as

U 8inco, boc. ct.
24 Ibid.
2 HtazoN, K., The Adnwnlrtration of Ju at en, 23 A.B.A. Jrnl. 1937.

Ibid.
7Toloantdno, Jo. cit, p. 262.
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a detail in the determination of the qualifications of judges. But as con-
stituting by itself a complete system of judicial selection, it is obviously
inadequate.

There are two systems of selection which we feel have much to
recommend for themselves. The fundamental defect of our present
system of judicial selection, as already pointed out, is the fact that both
the nominating and confirming powers are political agencies. The in-
evitable result of such a system is naturally to have political appointee&
With respect to appointments to the Supreme Court, Court of Appeals
and the Courts of First InstanS:e, without taking the appointing power
away from the Presidgnt, it is submitted that the power of confimation be
vested in the Supreme Court, instead of in the Commission on Apoint-
ments. We will then have a system where two different agencies par-
ticipate in the process of appointment, which is in conformity with the
principle of checks and balances and at the same time reduces to a
great degree the possibility of politics in the judiciary. The lessons
learned from the experience of having a system of appointment geared to
party politics have clearly demonstrated the failure and the inefficacy of
a confirming body like the Commission on Appointments. Whereas
such a group was conceived on the assumption that it will function as
a restraining body on the President in his exercise of the appointing
power, it has in the past either degenerated into a mere rubber stamp in
the hands of a strong and powerful executive, blindly confirming what-
ever appointment it may please him to make, or grown into a powerful
group arbitrarily blocking all presidential appointments for reasons un-
related to the merits of the nominees. Too often has the power of
confirmation been utilized as an instrument of political intimidation or
as a factor in political manuevers in the never ending contest for political
ascendancy.

All these evils, it is believed, will be avoided by the transfer of the
confirming power to the Supreme Court which by its nature and tradition
is far removed from the influence of partizan politics. The Supreme
Court would therefore be less susceptible to influence and considerations
which are political in nature. Moreover, it would make the appointing
power think twice on the judicial fitness of the nominee.

As former Senator Vicente Francisco' s correctly pointed out, there
are definite advantages to be had in having the Supreme Court as a
confirming body: firtly, by having greater familiarity with the relative
judicial capacity and qualification of the applicants it is logically in a far
better position to confirm judicial appointments; and, secondly, being

2IFormer Senator Francisco, who was chairman of the Coinmlttee on Judicla.
Power of the constitutional convention, proposed that the Supreme Court, not the
Legislature, confirm judicial appointments.
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mainly responsible for the administration of justice, it would naturally
feel and take seriously this responsibility in the confirmation of those
who will help it in the legal or judicial ordering of society.

The other commendable system" has something to do with ap-
pointments to municipal and justice of the peace courts. The power
of appointment to these courts is to be exercised by the President, but
from a list made by a selection commntitee to be composed of the
Chief Justice of the Supreme Court (or the Presiding Justice of the
Court of Appeals) as chairman, three lawyers to be elected by the bar,
and three laymen appointed by the governor of the province or the mayor
of the city as the case may be, as members. After a period of judicial
service, say four years, the judge should go before the people on the
question of his retention in office upon the basis of his record and judicial
character.

This plan utilizes the best features of both the appointive and
the elective systems and as a whole provides safeguards lacking in either.
It really amounts to appointment by the Executive with indirect con-
firmation of the committee and the retention by the direct action of
the electorate. This "confirmation-retention" by the vote of the elector-
ate is, we dare say, an excellent remedy for mediocre appointees and
an impelling drive for judges to have a good record. This is an instance
where an integrated or organized bar becomes necessary, for the bar
by its nature should be the instrumentality by which the record of a
judge is appraised and presented to the public. The bar, not the judge
himself, should work for the judge's retention or his removaL It is es-
sential, therefore, that we have an alert bar.

IV. CONCLUSION

It should be mentioned here that in suggesting the foregoing re-
forms, no pretense is made that they are foolproof. Men being subject
to human frailties, it would seem that no system of judicial selection
can ever be devised which will totally eliminate the evils and defects

" The house of delegates of the A.B.A. In January 1937 adopted a re.olutlon
which specified two essential provisions for estabilhing a method of Judkial selection
with the and in view of maintaining a "thoroughly qualified and independent Judi-
cdary and that will take the Judge out of politics as nearly as may be.." These pea. -
ao were: (1) appointment by the esocutive "but from a list -- ad by another
ageny composed in part of high judicial officers and in port of citisens selected for
that purpoe who hold no other public office" (2) After a period of service, the
appointse should "go before the people upon the question, 'Should Judge
be retained in oftl:e?"

In 1940, Missouri adopted a constitutional amendment which put into effect the
complete plan rec*mmended by the American Bar Association.
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sought to be avoided. But in constructing our system of judicial
selection, if and when the occasion arises, it would perhaps serve us in
good stead to always bear in mind the words of Choate:

"If your system of appointment and tenure does not present a motive
to the youth of the p.ofession... to conceive in the solitud, of their
libraries, the idea of a great judicial fame and usefulns and by pro-
found tudy and the manly practice of the profession alone seek to ree-
lize it; to so prepare themselves in mind, attainment, character to
become judges by being las only ... if it discourages them, if it
disparages thm, in so far it is a failure." 34

MELIA CUSTOD1o '57
TEoDoRico C TAGUINOD '56
Joss LAuirTA '56
GRzoomo CAsTio '57
GONZALO SANTOS, JR. '57

sOChoets, loc. d., p. 323.
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