RECENT DECISIONS

Civil Procedure—Should compulsory counterclaims be set up re-
gardless of the amount which otherwise would be barred?

ALICIA GO ET AL V. ALBERTO GO ET AL.
G.R. No. L-7020, June 30, 19564

Counterclaims ! are either compulsory or permissive. A coun-
terclaixq is termed compulsory when it is barred if not set up, and
permissive if it is not barred even if not set up.? A counterclaim
is barred if not set up when “it arises out of, or is necessarily con-
nected with, the transaction or occurence that is the subject-matter of
the opposing party’s claim.” 1t is a further requisite that the coun-
terclaim does not require for its adjudication the presence of third
parties of whom the court cannot acquire jurisdiction. The Rules of
Court is explicit on these points.? Not as explicit, however, is the
matter of jurisdictional amounts in counterclaims, especially where
the counterclaims consist of several items.

In the case of Go et al. v. Go et al.t the Supreme Court made a
relatively strong pronouncement on the matter of jurisdictional
amounts in counterclaims. The facts of the case are as follows:
Plaintiffs-appellees, hereinafter called appellees, filed an action of
forcible entry and for the recovery of P2000 as damages as well as
P200 as attorney’s fees in the municipal court of Manila. In their
answer, the defendants-appellants, hereinafter called appellants,
sought to recover a counterclaim of 2000, the value of furniture and
equipment allegedly belonging to them and claimed to have been taken
by the appellees from their apartment, the possession of which is in
litigation; the sum of P1000, the expense allegedly incurred by the
appellants as a result of the action brought against them; and the
sum of P500 as attorney’s fees. In the municipal court judgment
was rendered ordering appellants to vacate the apartment but did not
award the sums sought to be recovered by both parties on the ground
that the same are beyond its jurisdiction.® The appellants brought

! A counterclaim is any claim whether for money oc otherwise, which a party may
have against the opposing party. (Sec. 1, Rule 10, Rules of Court).

2See I MoaaN, COMMENTS ON THE RuULEs orF Cowrrt, 1952 ed., 118-119.

3 Sec. 6, Rule 10: “A counterclaim not set up shall be barred if it arises out of
oc is necessarily connected with, the transaction oc occurrence that is the subject-
matter of the ing party’s claim and does not require for its adjudication the
peesence of m:: of whom the court cannot acquire jurisdiction.”

¢*G. R. No. L-7020, June 30, 1934.

® Sec. 88, Rep. Act No. 296, as amended by Rep. Act No. 644, provides:

“The jurisdiction of justice of the peace and judges of municipal courts of
chartered cities shall coasist of:

. . . . . .

“(b) Original jurisdiction in civil actions arising in their respective munici-
palities and cities, and not exclusively cognizable by the Court of First Instance;
and
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the case on appeal to the Court of First Instance setting up the same
counterclaims. Appellees move for dismissal of the counterclaims
on the ground that the Court of First Instance has no jurisdiction to
try and decide on appeal a counterclaim of 3500 which the muni-
cipal court had refused to try and decide for lack of jurisdiction.®
The motion was granted and from the order dismissing the counter-
claims, the appellants have appealed. The issues before the Supreme
Court were: (1) whether jurisdiction is determined by the amount
of several causes of action, and (2) whether, in compulsory counter-
claims, the amount is immaterial in the question of jurisdiction.

The majority 7 of the Supreme Court held that the amount of
each claim arising from different transactions and not the aggregate
amount of the counterclaims is determinative of the jurisdiction of
the court. Reliance was placed by the majority on the case of So-
riano and Co. v. Jose,® where it was held that “where several claim-
ants have several and distinct claims against the defendant which
may properly be joined in a single suit, the claim cannot be added
together to make up the required jurisdictional test.” It was fur-
ther held in the same case that this rule applies to both complaint
and counterclaim. The Supreme Court, citing the case of Villase-
7ior v. Erlanger and Galinger,® held that the ruling in the Soriano and
Cu. v. Jose case applies to a counterclaim set up by several defendants
which have a common counterclaim against the plaintiff divided into
teveral causes of action for the reason that they arise from transac-
tions one different from the other. The Supreme Court, therefore,
concluded that the counterclaims of the defendants are within the
jurisdiction of the municipal court because the respective amounts,
considered separately, do not exceed its jurisdiction, and, hence, cau-
not be decided upon on appeal.

Another point touched upon by the Supreme Court was whether
the counterclaims of the defendants are compulsory or not. Speak-
ing through Justice Bautista Angelo, the Supreme Court stated:

“Another consideration that should be borne in mind is whethcr the
counterclaim is compulsory or not. If it is, such as if it arises from, or

“In all civil actions * * * arising in his municipality oc city, and not exclu-
sively cognizable by the Court of First Instance, justice of the peace and
the judge of a municipal court shall have exclusive original jurisdiction where the
value of the subject-matter oc amount of the demand does not exceed P2000 ex-
clusive of interests and costs.”

¢ See Sec. 9, Rule 40, Rules of Court; also Alcarin et al. v. Navarro, G. R. No.
L5257, Apcl 14, 1954; Valdez v. Farifias and Campos. G. R No L6323, April
29, 1954.

T Mr. Justice Padilla, with whom Mr. Justice Labrador concurred, dissented.

s G.R. No. L-3211, May 30, 1950, 47 O.G. 156; See also the case of Inter-
national Colleges Inc. v. Argonza et al., G. R. No. L-3884, November 29, 1951.

* 19 Phil. 574 (1911). The Supreme Court, in this case, held that where two
separate debts payable on two separate dates, plaintiff may file a single complaint to
collect the two sums in the justice of the peace court, notwithstanding the fact
that the total of the two sums exceeds the jurisdictional amount of such court, cting
16 C. J. 769.
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is necessarily connected with, the facts alleged in the complaint, then that
counterclaim should be set up regardiess of its amount. Failure to do so
would render it barred under the rules. In this particular case, while
the first cause of action cannot be considered compulsory because it refers
to a transaction completely unrelated with the main claim, the second
and third belong to this class becaure they necessarily arise from the in-
stitution of the main action, viewed in this light, it can be said that the
counterclaim of the defendants should be deemed as coming within the
jurisdiction of the municipal court, because the respective amounts, con-
sidered separately, do not exceed its jurisdiction.” .

The statement made by the Supreme Court to the effect that
compulsory counterclaims should be set up regardless of the amount,
or be barred forever, deserves more than mere passing attention.
It is most unfortunate, however, that the Court did not elucidate
further nor give its raisom d’etre. There is no question, though,
that the matter has been stressed by the Court, considering the sup-
plied emphasis. For one thing, questions of jurisdiction are delicate
matters, jurisdiction being a matter of substantive law.1© While it is
true, as the Supreme Court itself had observed in some cases,’! that
the Rules of Court are liberal in the allowance of counterclaims and
even discourages separate actions which make for multiplicity of
suits, it cannot be inferred from this fact that jurisdictional ques-
tions should be and can be sacrificed. Inferior courts are courts of
limited jurisdiction.!? As pointed out in the case of Tuason v. Cross-
feld and Sellner 1% “‘no argument based merely upon convenience, or
upon the assumed justice or propriety of the exercise of such juris-
diction in a particular class of cases, can justify the assumptian of
Jurisdiction by those courts (of limited jurisdiction) in the absence
of a legislative grant.” In the Tuason case, the Court referred to
a ruling made by the Supreme Court of Missouri !¢ to the effect that
‘““the convenience and policy of having all cross-demands settled in
the same case, cannot justify the defendant in bringing a cross-
demand for settlement in a justice’'s court which has no jurisdiction
of it.”” In a case !> similar to that under review, Justice Torres
pointed out that the rule requiring the setting up of all compulsory
counterclaims cannot be 80 interpreted that if the defendant does
not set up a counterclaim which exceeds the amount within the juris-
diction of the justice of the peace court he will thereby be barred
from demanding it in another action. According to the same Jus-

19 Mabanag v. Lopez Vito, 43 O. G. 2079.

11 Florendo v. Organo, G. R. No. L4037, November 29, 1951; Ledesma v. Mo-
rales, G. R. No. L3251, August 24, 1950, 47 O. G. Supp. (12) 382

12 MoRraAN, op. cit., 118-119.

1230 Phil. 543, 546 (1913). See further, Suanes v. Almeda Lopez, 1 O. G. 7
(July, 1942) 390; Pamintuan v. Tiglao, 53 Phil. 1 (1929).

¢ Emery v. St. Louis, Keokuk & Nosthwestern Ry. Co., 77 Mo. 339; Also cited
by the Court were Maxficld v. Jobnson, 30 Cal. 545; Malson v. Vaughn, 23 Cal. 61;
Jobn E. Morrison Co. v. Harvell, 148 S. W. 1122; Walter v. Cox, 36 Mont. 20; and
Martim v. Eastrnon 109 Wis. 286. :

* Yu Lay v. Galmes, 40 Phil. 651 (1920), dting Tuason v. Crossfield and Sell-
ner, supra; Mendoza ». Arellano, 36 Phil. 59 (1917); 34 Cyc. 646-647.
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tice, “such interpretation would be another unfounded supposition
compelling the defendant to set up a counterclaim of which the law
itself has prohibited a court from taking cognizance, being in excess
of its jurisdiction.” ¢

It is, therefore, most desirable that the Supreme Court, should
a similar or analogous case come before it, clarify or reexamine the
problem of whether compulsory counterclaims should be set up re-
gardless of the amount, even when it is beyond the jurisdiction of

the court.??

Civil Procedure—FE=ztent of appellate jurisdiction of Courts of
First Instance; what constitutes a valid trial upon the merits in in-
ferior courts; nature of a judgment by default.

ALCARIN ET AL., V. NAVARRO
G.R. L-52b7, April 14, 1954

VALDEZ V. FARIRAS & CAMPOS
G.R. 1L-6323, April 29, 1954

Generally, the jurisdiction of a Court of First Instance omappeal
is to hold trial de novo, the perfected appeal operating to vacate the
judgment of the inferior court.! This situation, however, presup-
poses that there has been a valid trial upon the merits in the inferior
court. ' If there has been no valid trial upon the merits in the inferior
court, and the case has been disposed of therein upon a question of
law, the only jurisdiction of the Court of First Instance on appeal
is to review the ruling of the inferior court on such question of law
and affirm it if correct, or reverse it if erroneous, and in the latter
instance, remand the case to the inferior court for further proceed-

ings.?

18 Tuason v. Crossfield and Sellner, sapra, at 662.

17 It is interesting to note that in the case of Bernardo v. Gemato, 11 Phil. 603
(1908), it was intimated that when a counterclaim is alleged by way of special defense
to mitigate plaintiff’s cause of action, it can be set up even if such counterclaim is
for an amoun: in excess of the jurisdiction of the court. See I Moran, op. cit., 117-118.

1 Section 9, Rule 40: “Effect of Appeals—A perfected appeal shall te to
vacate the judgment of the justice of the peace oc the municipal court, and action
when duly entered in the Court of First Instance shall for trial de novo upea

its merits in accordance with the regular peocedure in that court, as though the same
had never been tried befoce and had been originally there commenced. If the ap-
peal is withdrawn, the judgment shall be deemed revived and shall forthwith be re-
manded to the justice of the peace or municipal court for execution.”

“Trial de novo” under this section means that the Court of First Instance shall
try the case without to the proof presented in the inferioc court or w the
conclusions reached by judge thereof.”” Lizo v. Carandang, 73 Phil. 649 (1942);
1 MoraAN, CoMMENTS oN THE Rurss or CourT, 1952 Ed., 886.

? Section 10, Rule 40: *“Where the action had been disposed of by an inferioc
court upon a question of law and not after a valid trial upon the merits, the Court
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Questions, however, arise as to the correct application of the fore-
going principles. Thus, what constitutes a ‘“valid trial upon the
merits’’ and when a case is said to have been disposed of by an infe-
rior court upon a question of law are recurring problems. The Su-
preme Court in the above-mentioned cases had occasion to resolve
these questions.

In the case of Alcarin et al., v. Navarro,® Section 10, Rule 40 ¢
of the Rules of Court was construed and applied. In that case, the
action originated in the Municipal Court of Cavite City where the
plaintiffs filed an action against defendants Navarro and Legaspi,
to recover from the latter the amount which plaintiffs, as laborers,
had earned while working on the construction of the house of defend-
ant Navarro. The other defendant, Legaspi, was the building con-
tractor employed by Navarro. After the plaintiffs had closed their
evidence, defendant-appellant Navarro filed a motion to dismiss,
claiming that there is no contractual relation between him and the
plaintiffs, and that as the plaintiffs have not shown that he had vio-
lated the provisions of Act 3959, he is not liable. The municipal
court sustained the contention of the defendant-appellant that there
is no evidence to prove the facts required in Sections 1 and 2 of Act
8959, because it was not shown that defendant-appellant did not re-
quire his co-defendant to furnmish the bond in an amount equivalent
to the cost of labor, and that defendant-appellant had paid said con-
tractor the entire cost of labor without having been shown the af-
fidavit that the latter had paid the wages of the plaintiffs. On ap-
peal by the plaintiffs to the Court of First Instance, the order of dis-
missal was reversed and the case was remanded to the municipal
court under the authority of Section 10 of Rule 40. Against this
order of remand, the defendant has appealed directly to the Supreme
Court. The questions before the Court, then, are: (1) Was the ac-
tion disposed of in the municipal court upon a question of law? and
(2) Was there a valid trial upon the merits in the municipal court
as defined in Section 10 of Rule 40?

In holding that the case is not governed by Section 10, Rule 40
the Supreme urt pointed out that what the rule considers as a ter-
mination of a case without a valid trial upon the merits is a dismis-
sal without trial and/or detexrmination of any of the issues of fact
raised in the pleadings. The Court referred itself to the examples
given by Chief Justice Moran in his book # of the application of the
rule, such as where the hearing is had merely on the lack of jurisdic-
tion or improper venue, without introduction of evidence on the me-
ritas,® or on the sufficiency of the allegations of the complaint as to

of First Instance shall on appeal review the ruling of the inferior court and may affrm
ot reverse it, as the case may be. In case of reversal, the case shall be remanded foc
further proceedings.” See MoRAN, op cit., 889-890.

* GR. L5257, pcaom. April 14, 1954.

¢ See note 2, supra.

* MogrAN, op. cit., 890.

¢ Lucido v. Vita, 25 Phil. 414 (1913); Miano v. Diaz, 75 Phil. 275 (1943);
Saavedra v. Pecson, 76 Phil. 330 (1946).
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constitute a cause of action.” In these instances, there would not be a
valid trial upon the merits. By way of clarification, the Court stated
that “the existence of a trial on the merits is the determining factor
for the application of the rule,” so much so, that “even if the case is
decided on a question of law, e.g., lack of jurisdiction, provided that
there was a trial, the case may not be remanded to the inferior court.”
In the instant case, the Court found that there was a trial upon the
issue as to whether or not the plaintiffs should be entitled to recover.
The fact that the defendants did not present their evidence for the
reason that the lower court had found the plaintiffs to have failed
to establish a cause of action, does not mean thereby that the case
was terminated on a question of law, and that there was no valid trial
upon the merits. As the lower court has considered the evidence
on the merits of the case, it can be concluded that there was a valid
trial on the merits within the meaning of Section 10, Rule 40, and
the case may not thus be remanded for trial, the Court added.

In conclusion, the Supreme Court, speaking through Justice La-
brador, pointed out the purpose of the rule, to wit:

“It will be noted that the purpose of Section 10 of Rule 40 is to
prohibit the trial of a case originating from an inferior court by the
Court of Firat Instance on appeal, without the said inferior court hav-
ing previously tried the case on the merits. If there was no such trial
on the merits, the trial in the Court of First Instance is premature,
breause the trial therein on appeal is a trial de novo, a new trial.
There can not be a new trial unless a trial was already held in the
court below. It might happen that after the trial on the merits in the
lower court the parties may be satisfied with its judgment. So the
evident purpose of the rule is to give the opportunity to the inferior
court to try the caze first upon the merits, and only thereafter should
the Court of First Instance be allowed to re-try the case, or to con-
duct another trial thercof on the merits.”

In the second case under review, Valdez v. Farifias and Campos,®
the question before the Supreme Court was whether a judgment by
default ® involves a ‘“valid trial upon the merits.”

Petitioner Valdez filed an action in the justice of the peace court
against respondent Farifias upon a promissory note. On the date of
the hearing, Farifias did not appear. The court declared him in
default, and, after presentation of plaintiffs evidence, rendered judg-
ment in favor of Valdez. Two days later, the court received two mo-
tions from Farifias, one for postponement of the hearing and another
for dismissal of the complaint, both with an early date. Ten days
after receiving a copy of the judgment against him, Fariinas filed an

" Nolan v. Montelibano and Ramos, 29 Phil. 236 (1915).
.»G.R. L6323, prom. April 29, 1954.

? Section 13, Rule 4: “Judgment by default—If the defendant does not appear
at the time and place designated in the summons, he may be declared in default, and
the court shall thereupon proceed to hear the testimony of the plaintiff and his wit-
nesses, and shall render judgment foc the plaintiff in accordance with the facts alleged
and proved.”
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undated motion to lift the order of default and to set aside the judg-
ment. All three motions were denied by the court. Defendant Fari-
fias then appealed to the Court of First Instance. Subsequently, he
presented an ex parte motion praying that the ruling of the justice of
the peace court be reviewed, and, in the event the same is reversed,
the case be remanded to the court of origin. The Court of Firat In-
stance held that it was error for the justice of the peace court to have
rendered a judgment by default in view of the motion for postpone-
ment, stating further that the judgment by default is not a judgment
upon the merits of the controversy.

As pointed out above, a perfected appeal operates to vest in the
Court of First Instance the jurisdiction to try the case de novo upon
its merits.1® The Supreme Court, therefore, considered the proce-
dure adopted by the Court of Firat Instance in reviewing the
ruling of the lower court on the three motions, upon the basis of an
ex parte motion, as not permitted by the rules. The jurisdiction of
the Court of First Instance on appeal may not be limited to a con-
sideration of the errors of law committed by the inferior court. The
only instance, the Court pointed out, in which such a review may be
allowed is when the conditions specified in Section 10 of Rule 40 are
present, t.e., ‘“where the action had been disposed of by an inferior
court upon a question of law and not after a valid trial upon the
merits.” These conditions do not exist in the instant case considering
the procedure followed in rendering the judgment by default. The
Supreme Court, again speaking through Justice Labrador, held:

“When an [order of] default is rendered by a justice of the peace
court, and, thereafter, pursuant to the rules, plaintiff adduces his evi-
dence in support of the allegations of the complaint, it can not be said
that there iz no trial upon the merits, and neither can it be said that
the case is disposed of on a question of law. In such a case, the court
investigates the allegations of the complaint, and renders a judgment
on the merite of the case . . .”

Civil Proecedure—Prescription of action; action to enforce
judgment can only operate when there is no impediment to its
execution,

DAVID v. THE HON. JUDGE GARLITOS ET AL.,
G. R. No. L-7142, June 30, 1954

Under the Rules of Court,! the prevailing party in a civil action
iz entitled to a writ of execution of the final judgment obtained by
him within five years from the date of its entry. After the lapse of

10 See note 1, supre.

1 Section 6, Rule 39, Rules of Court: “A judgment may be executed on motion
within five years from the date of its entry. Afcer the lapse of such time, and
before it is barred by the statute of limitations, a judgment may be enfocced by action.”
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this period and before the same shall have been barred by any sta-
tu:_e otz' limitation, the judgment may be enforced by an ordinary
action.

In the David v. Garlitos 3 case, the principal question raised was
whether an order deferring action on a petition for execution of a
judgment suspends the running of the prescriptive period. This
question arose out of the following operative facts: A domestic cor-
poration was indebted to the Philippine National Bank for which a
security by way of mortgage was given. Subsequently, the corpora-
tion was adjudged insolvent. Vicente Sotto, predecessor of respon-
dent Sotto, acquired the assets of the corporation, while petitioner
David acquired from the Philippine National Bank all the latter’s
rights and interests on the mortgage. The mortgage was foreclosed
on December 5, 1941 against the assignee Sotto. The latter appeared
to have made attempts to pay, in 1944, with Japanese war notes,
the accumulated balance of the mortgage credit, but David refused
to accept payment and instead referred Sotto to Teehankee, David’'s
counsel. Because of this incident, and instead of going to Teehankee,
Sotto deposited the amount in court and brought an action against
David to compel the latter to accept the tender of payment and to
issue a deed of cancellation of mortgage. On August 16, 1945, peti-
tioner David asked for the execution of the foreclosed property. In
an order dated October 25, 1945, the lower court deferred action on
said petition until the consignation case, which was then pending,
shall have been finally decided. On November 3, 1949, the consigna-
tion was held invalid. Subsequently, on July 15, 1958, David filed
a petition for the sale of the foreclosed property. The Court of First
Instance of Nueva Ecija held that the action has prescribed. A
petition for certiorari with mandamus was then filed against res-

pondent judge.

Citing the case of Cia. General de Tabacos v. Martinez* and
other Philippine cases ¢ decided by the Supreme Court in accordance
with that case, the respondents advanced the theory that if an in-
junction restraining an execution does not suspend the running of the
period of prescription, then with more reason the mere filing of a
petition for execution and an order merely deferring action on said
petition does not suspend the running of the period of prescription.

11bid.; Gutierrez Hnos. v. De la Riva, 46 Phil. 827 (1924); Philippine Netional
Bank ». Silo, G.R. No. L-3498, March 19, 1951; Ansaldo v. Fidelity & Surety Co.,
G.R. No. L-2378, April 27, 1951; Cf. De la Costa et al., v. Cleofas, 67 Phjl. 686,
(1939).

Article 1144, New Gvil Code: “The following actions must be brought within
ten years from the time the right of action accrues: (1) * * *; (2) * * *; (3) Upon
a judgment.”

3G.R. No. L-7142, Jure 30, 1954.

¢ 17 Phil. 160 (1910).

2 Paterno v. Aguila, 22 Phil. 427 (1912); Compania General de Tabacos v.
Nolan, 29 Phil. 515 (1915). Cf. Arambulo v. Court of First Instance of Laguna,
53 Phil. 302 (1929), also decided under the Martinez case, where it was held thac
the mere filing of a motion asking for a2 writ of execution without mking the necessary
steps to obtain such execution does not suspend or interrupe the five-year limitation.

-3
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The Supreme Court rejected this theory and pointed out that the
ruling in the Martinez case has already been qualified by the later
case of Demetrio and Madrid v. Lesaca and Chunaco.® The legal
principle announced in the Demectrio case is that when a writ of in-
Jjunction is issued restraining the sale of certain properties of the
judgment debtor, without restraining the execution itself on the other
properties, the writ of injunction cannot have the effect of suspend-
ing the running of the prescriptive period. Applying this legal prin-
ciple, the Supreme Court agreed with petitioner David that his pe-
tition for execution flled on August 16, 1946, and the order of the
trial court deferring action upon it until the consignation case has
been finally decided, suspended the running of the period of prescrip-
tion. Speaking through Justice Montemayor, the Supreme Court
stated: ‘

‘“Prescription can only operate when there is s right that is en-
forceable; or, in the case of a final judgment, when there is no legal
impediment to its execution; but when the enforceability of a final de-
cision is suspended by court order or becomes conditional and uncer-
tain, prescription may not operate.”

The Supreme Court, however, felt that it had to explain further the
situation of petitioner David, and did so in this wise:

“although he had a final judgment in his favor, despite his efforts,
he failed to secure execution thereof not only because of the refusal of
the trial court to grant {t, but also because the suit fillsad by Atty.
Vicente Sotto based on his alleged tender of payment and the subse-
quent consignation rendered the execution of said final judgment con-
ditional and uncertain. If Atty. Sotto in his suit obtained final favor-
able judgment * * * then the final judgment in favor of David will
have been immaterial and of no avail. That was the very reason why
the trial court deferred action on David’s petition for execution dated
August 16, 1845, and surely, faflure to execute said judgment may
not properly be laid at anyone’s door, much less at that of David.
It was only after the final judgment in the case of Atty. Sotto against
David that the judgment in the foreclosure proceedings regained its
finality and executory character.”

Chief Justice Moran has aptly stated that *“‘the statute of limita-
tion has been devised to operate primarily against those who sleep
on their rights and not against those who wish to act but cannot
do so for causes beyond their control.” 7

*63 Phil. 112 (1936). In this case of Demetrio v. Lesaca, the Supreme Court
observed that the decisions of the states of the Union are conflicting on the effect
of a writ of injunction upon the running of the period of prescription of a final judg.
ment. See I MoraN, CoMMENTS ON THE RULES oF Courr (1952), pp. 801-803.

"I MoRraN, op. cit., 804.
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Criminal Law-—Conspiracy need not be shown by cxpress agrec-
ment to enter into and pursue a common design; its effect.

PEOPLE V. UNCIANO,

G. R. No. L6648, April 29, 1954.
PEOPLE V. CALUCER,

G. R. No. L-6460, May 7, 1954.

PEOPLE V., SENDENIO

G. R. No. 1L-63872, April 29, 1954.

PEOPLE v. LosFpo,
G. R. Nos. L-5508-5609, April 29, 1954.

To establish conspiracy,! express agreement to that effect is not
necessary.? Conspiracy may be inferred from the simultaneous and
concerted attack of the accused upon their victim.®* This was the
holding of the Supreme Court in the cases of People v. Unciano,*
People v. Calucer,®* and People v. Sendenio and Mejenio.®

: 1 “A conspiracy exists when two oc more persons come to an agreement concemn-
ing the commission of a felony and deade to commit it.”” Art. 8 ,par. 2 R.P.C.

* People v. Mandagay, 46 Phil. 838 (1923); Pcople v. Manalo, 52 Phil. 484
(1928); People v. Ennguez, 58 Phil. 536 (1933); People v. Kalalo, 59 Phil. 715
(1934); People v. Borador, 63 Phil. 305 (1936); People v. Diokno, 63 Phil. 601
(1936); People v. Macul, GR. No. L-2823, May 19, 1950; People v. San Luis, GR.
No. L-2365, May 29, 1950; Pcople v. Licatuan, G.R. No. L-2960, Jan. 9, 1951; People
v. Roque, G.R. No. L-3513, Sept, 29, 1951; People v. Canoy, G.R. No. L4224, Dec.
28, 1951; People 'v. Remalante, G.R. No. L-3513, Sept. 26, 1932; People v. Mablon,
G.R No. L5198, Apxil 17, 1953; People v. Ortega, G.R. No. L-5512, March 25, 1953.

3U.S. v. Zalsos and Rcgmac, 40 Phil. 96 (1919); Pcople v. Ibariez, 44 O.G. 30
(1946); People v. Mendoza, G.R. Nos. LA4146-4147, 28, 1952; People v. Sa-
sota, et al., GR. No. L-3544, April 18, 1952; People v. Agsalona, G.R. No. L-395%9,
Nov. 29, 1952. Secc also cases cited under footnote 2.

*GR. No. L6643, April 29, 1954. In this case, two of the accused held the
victim while the third accused stabbed him.

® G.R. No. L6460, May 7, 1954. In this case, the Supreme Court dismissed the
cmmdonofdwtwozpdhnudutduzcmnocom' cy between them and the
other two co-accused. id the Court “The evidence clearly shows that they joined
Ponfilo and Ladon in going up the house of Gevaro, joined in pursuing Gevaro as he
jumped down from the house and ran away, and actually stabbed gave blows at
Gevaro even when the latter had fallen down already. The existence of conspiracy
need not be testified to by witnesses; it may be inferred from simultaneous and con-
certed acts of assault on a2 common victim, as in the case at bar.”

In both this case and the case of People v. Unciano, supra, note 4, the Court
quoted People v. Carbonel, 48 Phil. 868 (1926), thus—"Direct proof is not essential
to show conspiracy. It need not be shown that the parties actually came together and
agreed in express terms to enter in and pursue a common design. The existence of the
assent of minds which is involvd in conspiracy may be, and from the secrecy of the
aime, usually must be inferred from peoof the circumstances of which, taken together
apparently indicate they are merely parts of some complete whole.”

In People v. Unciano, supra., the Court also cited People v. Manuel, et al., G.R.
No. L2823, May 19, 1950 and People v. Ging Sam, ¢t al, G.R. No. L-4287, Decc.
29, 1953.

Bee also cases cited under footnote 2.

*G.R. No. L6372, April 29, 1954.
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In the Sendenio case, Sendenio, who was with the deceased on
top of a coconut tree, kicked the latter, causing him to fall. Mejenio,
who was at the foot of the coconut tree, struck the deceased on the
chin with the butt of a home-made gun when he tried to rise. There-
upon, Sendenio, who had meanwhile come down, stabbed the deceased
in the throat, causing his death. Mejenio disclaimed conspiracy, but
the Supreme Court inferred conspiracy from the following circum-
stances: 1) his unexplained presence at the foot of the coconut tree;?
2) he attacked the deceased as soon as the latter fell; and 8) when
his co-accused told the latter’s father that ‘“We killed someone,” he
did not deny it. Instead he confirmed it.2

Upon proof of conspiracy, the act of one is the act of all.® Thus
in the last mentioned case of People v. Loseo and Ramos,’° whereg
the defendants were accused of robbery with rape,!! the Supreme
Court held that it was not necessary for one of the accused to have
committed rape personally in order to be responsible for it.13

" Unexplained presence of the accused near the scene of the aime was similacly
considered in People v. Camo, G.R. No. L4740, Feb. 14, 1952,

* Compare this with the manner the malefactors perpetrated the arime in the cases
of People v. Mahlon, GR. No. L-5198, April 17, 1933 and People v. Ortega, G.R.
No. L-5512, March 25, 1953,

*US. v. Remigio, 37 Phil. 599 (1918); People v. Enrigucz, 58 Phil. 536 (1933);
People v. de la Crug, G.R. No. L-3012, Jan. 9, 1¥51; People v. Go, G.R. No. L-1527,
Feb. 27, 1951; People v. Bersamin, G.R. No. L-3097, March 5, 1951.

19G.R. Nos. L-5508-5509, Apcil 29, 1954.

11 A distinction must be made between the effect of conspiracy in robbery with
rape and robbery in band with rape.

“Any member of a band who is present at the commission of a robbery by the
band, shall be punished as principal ot any of the assaults committed by the band,
unless it be shown that he attempted to peevent the same.””  Arc. 296, par. 2, RP.C.

On ¢the other hand, if the telony 13 not committed in band, the defendants are
only liable for what they personally do or commit, unless it be covered by the subject
matter of the conspiracy. See Pavwia, Cusinar Law, 1953 ed, p. 911.

17 If an express conspiracy can be shown, the malefactors may be regarded as pein-
cipals irrespective of their actual participation in every detail of execution of the crime.
Sec Criminal Law—1952, by Rafacl K. Hemnaez and Pondiano Mathay, XXVIII Phil.
Law Journal 41, 44, and cases dited thereunder.

In the case under comment, there were oanly two malefactors. This eliminates
the idea of a band. Sce Art. 296, par. 1, RP.C. Each of the coaccused com-
mitted a rape. It was the contention of one of the coaccused that he should
be respoasible only for the rape which be commiited, but not for the rape com-
mitted by his co-accused. The Supreme Court dismissed the contention, sating:
“® ® ® las prucbas establecen que el habia indicado a Ramos que violase a otra y ade-
mas estaba de guardia cuando Ramos violaba a Amparo. No es necesario que el vio-
lado personalmente a Amparo para ser responsable del crimen. Como el habia con-
venido con Ramos para cometer ¢l delto de robo, ¢l y Ramos son responsables del de-
lito de robo con violacion.”
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Criminal Procedure—3May an accused person institute mandamus
proceedings to compel a fiscal to include a co-perpetrator in the ins
formation?

GUIS0 V. FIGUEROA,
G. R. No. L-6481, May 17, 1954.

It is the legal duty of a fiscal to file charges against whomsoever
the evidence may show to be responsible for an offense.! The dis-
cretion of a fiscal lies in determining whether the evidence submitted
is sufficient to justify a reasonable belief that a person has committed
an offense.? A fiscal has no discretion in excluding from prosecution
persons who appear responsible for a crime; if it becomes necessary
to exclude some of them, the procedure provided by law must be fol-
lowed, for such exclusion is lodged in the sound discretion of the com-
petent court and not in that of the prosecuting officer.?

Reaffirming the foregoing principles, the Supreme Court, in the
case of Guiso v. Figueroa,t upheld the decision of the Court of First
Instance of Pampanga granting a petition for mandamus directed

' The role and principal object of Act No. 2709 is not to restrain and limit the
action of the prosecuting officer, but specially to impose specific conditions whereby an
accused, already charged in an infocmation, may not be arbitrarily and capriciously
excluded there as must have happened moce than once. To remedy the evil
consequences of an unreasonable and groundless exclusion which produces real impunity,
perhaps of the most guilty and the most responsible criminal, and subjects to prosecu-
tion the less wicked ﬁ‘havc not found protection in the whims and arbitrariness which
have freed those who really deserve a more severe punishment than others who have
undergone prosecution. U.S. v. Enriquez, 40 Phil. 603 (1919).

It is the duty of the prosecuting officer to exercise his sound discretion in deter-
mining what persons “‘appear” to be responsible for the commission of crimes. U.S. v.
Abanzado, 37 Phil. 658 (1918).

Sec. 1 of Act No. 2708 does not relieve the fiscal of the duty not to force to trial
a person whose guilt he has no sufficient reason to believe he will be able to establish
by the production of competent evidence. U.S. v. Barredo, 32 Phil. 444 (1915);
US. v. Abanzado, 37 Phil. 658 (1918).

2 The fiscal acts within his legal authority in dismissing an information against
a person when the proofs in his hand convice him that the infoemation is erroncous
and canot be sustained. Pecople v. Agasang, 60 Phil. 182 (1934).

The promotoc fiscal alone represents the people in the prosecution of offenders
and it is discretionary with him even in cases instituted on the complaint of the person
injured whether o not he will refrain from prosecuting a proceeding, depending upon

Ltd‘mtr in his opinion there is sufficient evidence to establish the guilt of the accused
beyond a reasonable doubt, except when the case is pending in the CFI. Gonzalez v.
CF1, 63 Phil. 846 (1936).

? The object is to prevent unnecessary or arbitrary exclusions from the complaint
of persons guilty of the crime charged. People v. Badilla, 48 Phil. 718 (1926).

Sece Rule 119, sec. 9, Rules o? Court; People v. Bautista, 49 Phil. 389 (1926);
US. v. Guzman, 30 Phil. 416 (1915); U.S. ». Boncre, 40 Phil. 958 (1920); U.S.
y. Abanzado, 37 Phil. 658 (1918).

*G.R. No. L-6481, May 17, 1954.
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against the fiscal of sgid province to include in the information two
co-conspirators of the petitioner. The Court stated that the peti-
tioner has a right to institute such mandamus proceedings because—

“Every person accused of a crime has a positive interest in the
inclusion of all his co-conspirators; and a right to demand that all of
them be accorded equal treatment and be made to suffer the penalties
imposed by law . . . The other co-accused have an interest in the in-
clusion of their two other companions in the commission of the crime,
because they are jointly and severally liable with them for the in-
demnities that may be imposed upon them for the offense they may
have committed together.” 5

It is submitted, however, that the rule should be narrowed down
or limited to cases where, as in this case,® it clearly appears that the
persons not included are co-perpetrators. Otherwise the doctrine
would be a dangerous one.

Criminal Procedure—Jeopardy requires a valid complaint or in-
Jormation,

PEOPLE V. AUSTRIA,
G. R. No. L-6218, April 80, 1954.

In order that there be double jeopardy, it is essential that the
former case be based upon a valid complaint or information.}
The question as to what may be considered a valid complaint or in-

$ See Art. 110, RP.C.

¢ In this case, only the petitioner was charged. Two other persons were intro-
duced as state witnesses and it became apparent from their testimony that they were
co-perpetrators.  Whereupon' the court ordered a re-investigation of the case with a
view to having them included in the information. Upon amendment of the informa-
tion, they were still not included, hence the petition.

3 “When a defendant shall have been convicted or acquitted, oc the case against
him dismissed oc otherwise teminated without the express consent of the defendant,
by a court of jurisdiction, upon a valid complaint or information oc other
formdd\atgemhfamandsubummmamvicﬁmmddmdx
defendant had to the charge, the conviction or acquittal of the defendant or
the dismissal of the case shall be a har to another prosecution for the offense
or for any a to commit the same or frustration thereof, or for any offense whi
Mymabmﬂyhdudcdindwoffmdurgcdinthcfmm
plaint or information.” Rule 113, sec. 9, Rules of Court.

Thus a former jeopardy requires, as onc of the necessary clements thereof, a valid

aint or informaton. See Kepner v. US., 195 U.S. 100, 11 Phil. 669 (1904);
Julsa v. Sotto, 2 Phil. 247 (1903); U.S. v. Padilla, 4 Phil. 511 (1905); U.S. v. Parcon,
6 Phil. 632 (1906); Grafton v. U.S., 206 US. 333, 11 Phil. 776 (1907); U.S. ».
Macalingag, 31 Phil. 316 (1915); Mendoza v. Almeda-Lopez, 64 Phil. 820 (1937);
People v. Ylagan, 58 Phil. 830 (1933); Esgucrra v. De la Costa, 66 Phil. 134 (1938).
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formation often arises under such a provision, as it arose in the case
of People v. Austria.?

In that case, the first information, for illegal possession of fire-
arms filed in connection with R. A. No. 482, which exempts from
criminal liability persons found in possession of unlicensed firearm
unless the firearm is used or carried in the person of the possessor,
was dismissed on the ground that it did not allege that the accused
‘was using the unlicensed firearm or carrying it in his person at the
time he was caught.? Upon the flling of a second information, the
accused pleaded double jeopardy.

The Supreme Court did not sustain the plea on the ground that
the Rules of Court require “a valid complaint or information or othes
formal charge sufficient in form and substance to sustain a convic-
tion,” ¢ and that, generally, one is not put in jeopardy if the informa-
tion is entirely void because it charges no offense.> The Court, while
recogmizing the doctrine that a defective information, unless the de-
fect be lack of jurisdiction over the subject matter, may be cured by
the presentation of evidence without objection on the part of the
defense ¢ (in this case the prosecution presented evidence tending
to prove that the firearm was used in killing, which was not objected

*G.R. No. L6216, April 30, 1954.

3 See People v. Lopez, G.R. No. L1603, INov. 29, 1947.

¢ See Rule 113, sec. 9, Rules of Court, supra.

8 “An examinaticn of the record in this case will show not only a discrepancy bet-
ween the complaint and the result of the evidence, but that an erroe was committed in
charging the peoper offense, even after it had been corrected oc amended. This erroc
was sustained in the appealed judgment, but as this court reviews the evidence of the
offense of which the accused is charged we can not approve the denomination given
the offense in question, nor can we sentence the def. nt for a crime which he has
not really committed. A new trial should be had upon the filing of a new complaint
for estafa. The focmer proceedings are wholly null and void in all parts subsequent
to the complaint * * *” U.S. v. Balmori, 1 Phil. €60 (1903).

The first complaine filed against the defendant was signed =nd sworn to by the
chief of police of Dumagucte. As it was not the laint of the offended party,
it was not a valid complaint in accordance with law.% judgment of the court was
therefore void for lack of jurisdiction over the subject matter, and the defendant was
never in jeopardy. (Syl.) People v. Manaba, 58 Phil. 665 (1933).

The Court cited in suppoct of the same point U.S. v. Balmori, 1 Phil. 660 (1903);
U.S. v. Monticl, 7 Phil. 272 (1907); Pcople v. Margatan, 48 Phil. 470 (1925); Pcople
v. Mirasol. 43 Phil. 860 (1922); Hopt v. Utah, 104 U.S. 631 (1882); Murphy v.
Mass., 177 U.S. 155 (1900).

See US. v. Ball, 163 U S. 662, cited with approval in Sena v. Mortiga, 204 U.S.
470, 11 Phil. 762, 768 (1907), where acquittal on a defective indictment was held
a bar. See also Mendoza v. Almeda-Lopez, 64 Phil. 820 (1937), where the complaint
did not designate the correct namo of the offended party, and the complaint was dis-
missed. Jeopardy was held to have attached.

¢ Where a complaint is fatally defective, either in form oc substance, and no ob-
jection is taken at the trial but is raised for the first time on appeal, it is not error
for this court to refuse to sustain such objection when the fatal defects are supplied
by competent proofs. (Syl.) U.S. vs. Estrenia, 16 Phil. 520 (1910), citing Sena ».
Mortiga, 204 U.S. 470, 11 Phil. 762.
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to), nevertheless declined to apply the same on the und that the
informatian in the present case was not merely defective but void
and legally non-existent. The Court drew a parallel between this
holding and the ruling that when the offense proved is greater than
the offense charged, the accused may be convicted of the latter but
not of the former,” and the ruling that qualifying circumstances must
be alleged, otherwise they are only considered as generic aggravating
circumstances if proved;® all of which, according to the Court, are
based on the philosophy that the accused cannot be convicted of a
charge of which he has not been informed.

Chief Justice Paras dissented from the majority opinion, arguing
that the information was cured by the evidence, and that, therefore,
the case of U. S. v. Extrafia ®* should have been followed. This view
was concurred in by Justices Montemayor and Labrador, the latter
atfat.iné‘ that the majority opinion is too technical to subserve the ends
of justice.

. Election Law—Appreciation of ballots in judicial election con-
ests.

CARAECLE v. COURT OF APPEALS and DEL CASTILLO
DEL CASTILLO v. COURT OF APPEALS and CARAECLE
G. R. Nos. L-6589 and 1-6655, January 25, 1954

The ballots cast are said to be indicative of the will of the
voters.! The presumption, therefore, is in favor of the validity of
the ballots, and when contested, those who are to pass upon them
are warned that unless clear and sufficient reasons justify their re-
jection, the ballots should be admitted.®* This is s0, because in elec-
tions the will of the electorate should be respected if it is possible
to effectuate it.?* The Revised Election Code prescribes twenty-one

Where the complaint was directed amended to conform with the evidence, it was
held that there was no double jeopardy. Pecople v. Mirasol, 43 Phil. 860 (1922).
Where the complaint was fatally defective, and proof was presented without ob-
ection, the defect was cured U.S. v. Destrito, 23 Phil. 28 (1912).
Any defect in the asccusation other than that lack of jurisdiction over the subject
bcamedbygoodmdmfﬁdmgcvidmccinuoducedbytbc&oantﬁat,and
mgythctrialcomt,withoutmyobjccdonmdxpanof defense, and
the accused may be legally convicted of the aime oc offense intended to be
and so0 established by the evidence. People v. Abed Santos, et al., 76 Phil. 744 (1946).
Qtﬁm.ntoduccmyhhtbuedupm insufficient statement of the facts consti-
i offense will not be considered by the Supreme Court when they are not
ted to the court below. (Syl.) US. v. Lampano, 13 Phil. 409 (1908).
YUJS. v. de Gugman, 8 Phil. 21 (1907).
SUS. v. Campo, 23 Phil. 368 (1912).
* 16 Phil. 520 (1910).
1 Mandac v. Samonte, 49 Phil. 284, 301 (1926).
* Sarenas v. Generoso, 61 Phil. 549, 533 (1935).
*Yra v. Abario, 52 Phil. 380, 385 (1928).

' 1

E
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{
rules to be observed in the reading and appreciation of ballots.s
These rules are mostly restatements of doctrines enunciated by the
Supreme Court in several election cases.

The instant interrelated cases gave the Supreme Court another
occasion to clarify and expand the existing doctrinnaire and statu-
tory rules on the appreciation of ballots. This was a protest of one
Felix del Castillo against the election of his rival candidate, Eligio
Caraecle, to the office of mayor of the municipality of Malangas,
province of Zamboanga, in the general elections held on November
13, 1951. The trial court declared the protestant elected mayor; the
Court of Appeals affirmed the decision with certain modifications.
Unsatisfied, the opposing parties brought the case to the Supreme
Court by certiorari for review. Several ballots were disputed, for
and against both petitioners.>

The Supreme Court had occasion to apply again the idem so-
nang rule on aone of the ballots in question. The law provides that
“a name or surname incorrectly written which, when read, has a
sound equal or similar to that of the real name or surname of a can-
didate shall be counted in his favor.”® As explained by the Court
itself in the early case of Mandac v. Samonte:

“The idem sonans rule does not require exactitude nor perfection
in the spelling of names; it means only that if the name as spelled in
the ballot, although different from its orthographically correct spell-
ing, sounds practically the same when pronounced, according to our
methods of pronounciation, it is a sufficient designation of the in-
dividual to whom it refers, and the error of the writer must not be
taken into account. The question whether or not a name sounds the
same as another is not one of spelling but of pronunciation.” 7

In the present case, the name written on the line for mayor
which read “Cebarle’” was counted in favor of candidate Caraecle,
since the former, when read orally, has the same sound as the latter.
The idem sonans rule may be considered as one of the enlightened
provisions of our law on elections. On several occasions in the past,s

¢ Sec. 149, Rep. Act No. 180 (June 21, 1947) as amended by Rep. Act No.
599 (March 28, 1951).

> For purposes of this discussion, the specific number of votes involved, the serial
numbers of the disputed ballozs, the particular precincts where said balloes were cast,
as well as the definite plurality adjudicated in favoc of del Castillo who was finally
declared the elected mayor in this case are deemed immaterial.

¢ Sec. 149, par. 2, Rep. Act No. 180.

" 49 Phil. 284, 300-1 (1926).

" In the following illustrative cases, the misspelled names written in the ballots
involved were considered idem sonans to the true names of the respective candidates:

Niames written as “Galicano Apadble,” “G. Alacible,” and “Calicano Pasible”
were, according to the Supreme Court, similar in sound to Galicano Afable, saying
further that the surname Afable came from the same root as “‘Apacible”” Caran-
dang v. Afable, 53 Phil. 110 (1929).

Ballots bearing “Aslaben Ahanla,” “Sitgban Jaladu,” and “Baslian Jalandoni”
were counted in favor of protestee in Ditching v. Jalandoni, 52 Phil. 796 (1929).
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the Supreme Court, as a general rule, adhered to a liberal construc-
tion of the ballots cast, because, in the words of the highest tribunal
itself, ‘‘the intendments should be in favor of a reading and cons-
truction which will render the ballot effective, rather than in favor
of efaf egtt)inclusgon which will, on some technical grounds, render it
in ve.”

Another ballot involved in this case showed the following words
or names: “Governor Adaza’” on the fifth space for senators; the
word ‘“Mayor” on the third space for councilors; and the name “F.
del Castillo” on the fourth space for councilors. The situation is
not specifically covered by any of the rules set forth by the Revised
Election Code, but this did not prevent the Court, as it had done in
earlier cases,’° from holding that—

‘¢ ¢ ¢ There being no person voted for mayor on the space for
councilors and the name ‘F. del Castillo’ on the fourth space for coun-
cilors written by the voter sufficiently indicate his intention to vote
in favor of F. del Castillo for mayor of the municipality, * ¢ *”

Such mistakes in names as “Palucisco Valen,” “Franco Palon,” “Francu Palon,”
“Francisco Balun,” and “Francisco Banglon™” should be admitted in the ballots under
the idem sonans rule. Balon v. Moreno, 57 Phil. 60°§l932).

A ballor for “A. Ceillo” was admitted in favor candidate Aurelio Cecillo;
another ballot marked “A. Vilio” was counted foc Aurelio Cecilio; and the names
“Juse Tomaros” and “‘Cacinto Tomacruz” were held idem sonans to Jacinto Toma-
crur. Cecilio v. Tomacruz, 62 Phil. 689 (1935); and

“Binti (oc) Bintu Kris (or) Kais” was held to have a similar sound as Benito
Cruz. Illescas v. Court og Appeals, G. R. No. L-6853, Decetber 29, 1933.

The following were, , held to be of dissimilar sounds:

“Jusi Arinza” could not be taken for Felix Atenza. Yalung v. Atienza, 52
Phil. 781 (1928):

“D. Midosa” did not stand for Godofredo Mendoza in Mendoza v. Mendiola,
s3 Phil. 267 (1929);

Nor “Sariko Abs” foc candidate Giriaco Alvarer. Villaviray v. Alvarez, 61
Phil. 42 (1934);

“Tome” and “Toma” are not idem sonans to the con:raction of the surname
Tomaciuz, so as to permit ballots voted therefor to be counted for candidate Toma-
cur. Cecilio v. Tomacruz, 62 Phil. 689 (1935); and

“Hayier,” *“Haber,” “Jvier,” and “Vgim” are not similar in sound to Villavert,
the candidate’s sumame. Villavert v. Lim, 62 Phil. 178 (1939%).

®* Mandac v. Samonte, supra, note 7.

19 See Cealio v. Tomaecruz, 62 Phil. 689 (1933), where a ballot was counted for
a candidate for governor, notwithstanding the fact that his name was written in the
line for representaive, since the ballot indicated by arrows the desire of the voter to
cast a vote for the candidate whose name had been written by him.

Although the name of a candidate was not written on the line ing to
the office for which he was a candidate, as the name of the candidate was
with the office for which he was a candidate and foc which the elector voted, the balloe
was held valid in the case of Coscolluela v. Gaston, 63 Phil. 41 (1936).

But see: Villaviray v. Alvarez, 61 Phil. 42 (1934), where the Supreme Court
beld that a ballot was cocrectly rejected because the name of the candidate was placed
df:elhxchuzndedfuvotcsfocnwmbenofdwpmvindalbonrdandnoton:hc

or

on
line municipal president.
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The Supreme Court also came across several ballots that were
marked. Experience has shown that it is difficult to lay down any
absolute rule as to what constitutes cause for rejecting a ballot as
marked.}* Each case must be decided according to the particular
circumstances of the case.’? Courts are prone to exercise great care
in rejecting ballots an this ground. For a ballot to be considered
marked, in the sense necessary to invalidate it, it must appear that
the voter has designedly placed some superfluous sign or mark on
the ballot which serves to identify it thereafter. No ballot should
be discarded as a marked ballot unless its character as such is un-
mistakable.12

One of the ballots in the case under discussion showed that
while the names of the other candidates voted for were written in
Roman characters, that of Eligio Caraecle was in Arabic. In re-
jecting the ballot as marked, the Court ruled that there was no
explanation or reason for the voter to write in Arabic the name of
the candidate and to write in Roman characters the names of the
other candidates. The character of the ballot was thus ‘‘unmistak-
able.”” 14 Another ballot was rejected because the writing of the
letters “MBDC"” on the third space for senators was clearly for iden-
tification purposes.

The last set of caontested ballots carried impertinent and irre-
levant expressions and terms. The first was marked “Daguit”
(meaning “to swoop’); the second had on the second space for
councilors the words ‘‘wala na cag walo rine’’ (meaning ‘“you have
lost eight here’” or ‘‘you do not have eight here’’) ; in the third, the
words “Datu Bulac” (meaning ‘“blind datu’ or ‘“Datu, the blind”)
were written on the first space for councilors; in the fourth, the
words “Castillo wala mapatay’ (“Castillo was not killed’’) appeared;

3 Saremas y. Generoso, 61 Phil. 549 (1935). Even Sec. 146 of the Revised
Election Code which treats of the disposition of marked ballots by the board of
election inspectors does not define just what marked ballots are. At iny rate, paragraph
18 of Sec. 149 which provides that “Unless it should clearly appear that they
have been deliberately put by the voler to serve as identificatoin marks, commas,
dots, lines, oc hyphens between the name and surname of a candidate, or in other
parts of the ballot, traces of the letters ‘t,” ‘j,” and other similar ones, the first letters
orsyﬂablesofmmawh:chdtcvoucrdounoccmunuc,thcu.seoftwootmo:ekxnd:
of and unintentional or accidental flourishes, strokes, oc strains, shall be
conmmnocmt and shall not invalidate the ballot,” indicates to some extent
the nature of a marked ballot.

12 Cacho v. Abad, 62 Phil. 564, 566 (1935). Thus, no ballot should be con-
sidered to be marked because of the fact that it contains flourishes, touches, oc
marks innocently oc unconsciously placed by the voter upon the ballot in the course
of preparaing the same. Manalo v. Sevilla, 24 Phil. 609 (1913); Lucero v. De
Gugman, 45 Phil. 852 (1925).

13 Valenzuela v. Carlos, 42 Phil. 428 (1921).

14 In Yalung v. Atienza, 52 Phil. 781 (1929), it was held that when the name
ofmcw\dxdattmwnttmmcszul lcttas,whcrwthcod\crnamawmm
ordinary writing, this meant nahmf that the voter intended to iden-
tify his ballot, and therefoce, the ballor was not accepted.
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in the fifth, the voter wrote ‘“Datu bilat” (“bilat’” meaning in the
Visayan dialect the genitals of a woman) ; and in the sixth, the words
**And Carlos Virgo 17 Lt Inf” were written on the eight space for
senators.

These votes were considered valid by the Court of Appesls by
invoking the rule laid dowm ir the case of Cailles v. Gomez.2® But
that rule, according to the Supreme Court, has long been abandoned
in subsequent cases.!® Accordingly, the rule that the writing of
impertinent expressions in the ballot invalidates it was reiterated
by the Supreme Court.

Election Law—Suffictency of cause of action in municipal election
contests by quo warranto on the ground of ineligibility of contestee.

Questions of law arising from Court of First Instance deoisions
tn cases tnvolving contests over elective municipal offices appealable
to the Supreme Court.

CALANO V. CRUZ
G. R. No. 1-6404, January 12, 1964

Under the Revised Election Code,! there are two kinds of elec-
tion contests: first, those which pertain to the -eligibility of candi-
dates; and, second, those which pertain to the casting and counting

18 “(k) Writing in a particular space the name of a person who is not a can-
didate for said position, otfadmgtoﬁﬂbhnkspaccs,wdlno:bccomxdcmdu
distinguishing or identification marks. Neither is it considered as distinguishing oc
identificction mark if upon the ballot appear the name of a woman, names with pet
names, nicknames, names of councillors with the same surnames, or different surnames
with the same name, names with surnames of Chinese origin, names of priests, oc con-
u:npmws or exclamatory names.” 42 Phil. 496, 534 (1921).

* Thus, a balloe upon which the voter appeared to bave:- intentionally written
murdmntorimpaﬁncntphnnwzspropcxlyrqmadamrkedbdlotmhmo
v. de Gugman, 45 Phil. 852, 875 (1924). In that case, the following phz:ucs wese
written on the ballots involved: “curang ni Agustin,” “Ixmod\oc,"and no more, NO
moce, no moce.”

In Fausio v. Villarta, 33 Phil. 166, 168 (1929), the ballot bearing the irrelevant
expression ‘‘para cocinero’’ was considered a marked balloc

Szm.xhriy, a ba.llot having the words “pari pari” (fake priest) was rejecied as
bearing marks which were unnecessary. Villavert v. Lim, 62 Phil. 178,
1945 (1935).

And in che case of Cecilio v. Tomacruz, 62 Phil. 689, 710 (1935), a balloe
was rejected as marked foc having the indecent expeession “mautog.”

It may be noted that none of the rules set forth in Sec. 149 of the Revised
Election Code squarely applies to these situations.

' Rep. Act No. 180, June 21, 1947.
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of the ballots.2 Where the eligibility * of the candidate-elect is con-
tested, the attack on his incumbency is by quo warranto.t The
Code provides:

“Procedure against an ineligible person.—When a person who is
not eligible is elected to a provincial or municipal office, his right to
the office may be contested by any registered candidate for the same
office before the Court of First Instance of thc province, within one
week after the proclamation of his election, by filing a petition for
quo warranto. The case shall be conducted in accordance with the
usual procedure and shall be decided within thirty days from the filing
of the complaint. A copy of the dectsion shall be furnished the Com-

mission on Elections.” 3

Petitioner-appellant Pedro Calano, defeuted candidate in the
1961 elections in Orion, Bataan, filed his first complaint for quo war-
ranto contesting the election of Pedro Cruz on the ground that Cruz
was not eligible for the office of municipal councilor. Calano asked,
among other things, that, after annulling the proclamation of the
municipal board of convassers to the effect that Cruz was councilor-
clect, he instead be declared the elected councilor. The lower court
dismissed the petition, upon Cruz’'s motion, on the grounds that the
complaint was filed out of the reglamentary one-week period as fixed
by the law and that the petitioner, as contended by repondent Cruz,

3 Secs. 173 and 174, respectively.

> The case of Topacio v. Paredes, 23 Phil. 238, 248 (1912), defines the woed
“ineligible” as follows: “Legally or otherwise disqualified foc office. Not eligible.
Disqualified to be elected to an office; also disqualified to hold an office, if elected
or appointed to it.” The Revised Election Code, in its various sections, prescribes
the grounds for disqualifications and grounds foc ineligibility of electoral candidates.
Sce in particular Art. II, Secs. 26-38.

¢ That the ineligibility of a candidate cannot be tried in an election conest was
the holding of the Supreme Court in the case of De la Rosa v. Yonson, 52 Phil. 446
(1928). Ac p. 449 the Court said: "It is gue tha: Courts of- First Instance have
jurisdiction to consider an election contest * * ¢, and also to entertain a complaint
in the nature of a guo mamanto * * *; but it is likewise true that the two procedures
are very diffrrent and are governed by different legal provisions; and that the court’s

jurisdiction cannot be exercised jointly and in the same ? To the same
cffect, see Yra ». Abano, 32 Phil. 380 (1928) and Avellanosa v. Veroy, 53 Phil
611 (1929).

>Sec. 173. This election contest by gquo warranto should be distinguished from
the quo warranto proceedings under Rule 68 of the Rules of Courz The distinction
is sumunarized in the case of Nuval v. Guray, 52 Phil. 645, 654 (1928): “In quo
warranto proceedings referring to offices filled by election, what is to be determined
is the eligibility of the candidate elect, while in quo warranto proccedings referring
to offices filled by appointment, what is determined is the legality of the appointment.
In the first case, when the persoa elected is ineligible, the court cannot declare that
the candidate occupying the second place has been elected, even if he were eligible,
since the law only authorizes a declaration of election in favor of the person who
has obaained a plurality of votes, and has presented his certificate of candidacy. In
the second case, the court determines who has been legally appointed and can and
ought to declare who is enritled to occupy the office.” .
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had no legal capacity to sue. Upon appeal, the Supreme Court re-
manded the case to the court a quo, holding that the petition was
filed within the period fixed. The Court made the observation that
the complaint or petition of Calano was somewhat defective for
failure to state a sufficient cause of action.®

Upon return of the case to the lower court, the respondent, pre-
sumably relying upon the observation of the Supreme Court as above-
mentioned, moved again for the dismissal of the case, claiming that
the petition failed to state a sufficient cause of action. The trial
court sustained this second motion to dismiss. Petitioner Calano,
therefore, appealed to the Supreme Court.

Cruz contended that the appeal should not have been given due
course by the appellate court because under Section 178 of the Revised
Election Code there is no appeal from a decision of a Court of First
Instance in garoteets against the eligibility or election of a municipal
councilor. id section provides that—

“From any final decision rendered by the Court of First Instance
in protests against the eligibility or the election of provincial gov-
ernors, members of the provineial board, city councilors, and mayors,
the aggrieved party may appeal to the Court of Appeals or to the
Supreme Court, as the case may be, within five days after being noti-
fiad of the docision, for its revision, correction, annulment or confirma-
tion, and the appeal shall proceed as in a criminal case. Such appeal
shall be decided within three months after the filing of the case in
the office of the clerk of the court to which the appeal has been

taken.”

The Suprecme Court, throug'h Justice Mantemayor, dismissed this con-
tention, and it reiterated the rule enunciated in the case of Marguez

v. Prodigalidad.” Said the Court:

“In the past we had occasion to rule upon a similar point of
lIsw. °®° *® we held that Section 178 * * * limiting appeals from de-
cisions of Courts of First Instance in election contests over the of-
fices of Provincial Governor, Members of the Provincial Board, City

*G. R No. L5514, May 7, 1952. Further claborating on its observation that
the petiton did not state a sufficient cause of action, the Court said that
paragraphs 3 and 8 of the petition which read thus—

“3. Que el recurrente era candidato a concejal del municipio de Orion, Ba-
taen com el Certificado de candidstura debidamente presentado, y registrado asi
como tambiem fue votado y clegido para dicho cargo, en la eleccion del 13 de
Noviembre de 1951.

“8. Que ef recurremte tenia y tiene derecho a ocupar el cargo de concejal
de Orion, Bataan, si mo habia sido proclamado electo concejal de Orion, Batpan,
ol agwi recurrido.”

were cooclusions of law and not statement of facts.

746 O. G. Supp. No. 11, 264 (1949). Justice Pablo in this case said: “Creemos,
por tanto, que el articulo 178 del Codigo Electoral Revisado, al disponer expresa-
mente que son dﬁrl‘bla las decisiones de los Juzgados de Primera Instancia ‘sobre
protestas contra la eligibilidad 6 la eleccson de goiemcdo-ra provinciales, vocales de
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Councilors and City Mayors, did not intend to prohibit or prevent
the appeal to the Supreme Court in protests involving purely ques-
tions of law, that is to say, that protests involving other offices such
as municipal councilor may be appealed provided that only legal ques-
tions are involved in the appeal.®**"”

The question of law which the Court considered appealable was
that raised by appellant Calano to the effect that the lower court
erred in declaring that the complaint failed to state a sufficient cause
of action. The Supreme Court said that the observation it made
in disposing of the first appeal was ‘“neither meant nor intended as
a rule or doctrine,” as to serve the basis for the repondent’s second
motion to dismiss and the consequent action of the lower court in
granting the dismissal. In the words of the Supreme Court:

‘¢ % ¢* We were merely considering the main prayer contained in ap-
pellant’s petition, namely, that he be declared councilor-elect in the
place of the respondent-appellee. In other words, we only observed
that petitioner could not properly ask fcr his proclamation as coun-
cilor-elect without alleging a stating not mere conclusions of law
but facts showing that he had the right and was entitled to the grant-
ing of his main prayer.”s

The precise question before the Court therefore was: In a pe-
tition for quo warranto on the ground that contestee is ineligible,
does Section 178 require that the contestant claim that he is entitled
to the office? The Supreme Court answered in the negative, be-

la junta provincial, concejales de ciudad y alcaldes’ no ba tenido el propésito de
vedar en otras protestas la apelacion al Tribunal Supremo sobre cuestiones pura-
mente de-devecho, pavticularmente sobre cuestiones de jurisdiccion, 6 de constitucio-
nalidad de olguna ley, ordenanza, tratado u orden ejecutiva” (At p. 269).

Under the Constitution (Art. VII, Sec. 2, par. 5), the Supreme Court has
exclusive appellate jurisdiction when only errors or questions of law are involved.
See also Sec. 17, Rep. Act No. 296 (June 17, 1948).

It would seem, therefore, that under the Marquez and Calano cases, the peevious
ruling of the Supreme Court in Bustos v. Moir, 35 Phil. 415, 418 (1916) and in
De la Cruz v. Revilla, 40 Phil. 234, 236 (1919) to the effect that the Supreme Court
has no authoeity under the Election Law w touch in any way the merits of an
election contest with respect to municipal offices, because the judgment thereon of
the Court of First Instance is final and conclusive and that therefoce it is of no

to the Supreme Court how wrong it may think the dedision of the lower
court to be in such case, is no longer controlling.

® It is submitted that the respondent should not have been blamed entirely in
supposing that the observation was not an obiter dictum of the Courtt The tribunal’s
observation was uncalled for, since the ground of respondent’s motion to dismiss in
the earlier case was, among other things, the petitioner’s lack of legal apadty to
suc which did not refer to the failure of contestant Calano to state a sufficent
cause of action, but rather, according to the Court itself, ‘‘to minority, insanity, cover-
ture, lack of juridical personality, or any other disqualification of a party.” In other
woeds, the remark of the Court in the first case, misleading as it was, was upon a
point not necessarily involved in the determination of the cause.



526 - PHILIPPINE LAW JOURNAL

cause under the law, any registered candidate for the same office may
contest the right of the elected candidate to the office by filing a
petition for quo warranto.® According to the Court:

s« » » To legalize the contest, this scction * * * does not require that
the contestant prove that he is entitled to the office. In the case of
Llamoso v. Ferver,10 ** ¢ wherein petitioner Llamoso who claimed
to have received the next highest number of votes for the post of
Mayor, contested the right of respondent Ferrer to the office for
which he was proclaimed elected on the ground of ineligibility, we held
that Section 178 * * * while providing that any registered candidate
may contest the right of one elccted to any provincial or municipal
office on the ground of ineligibility, it does not provide that if the
contestee is later declared ineligible, the contestant will be proclaimed
elected. *** we practically declared that under Section 173, any
registered candidate may file a petition for quo warranto on the
ground -of ineligibility, and that wounld constitute a sufficient cause
Of “ﬁm e s 8111

The earlier cases decided by the Supreme Court give added sup-
port to this conclusion. In the case of Topactio v. Paredes,'? Justice
Trent who penned the decision, said that the effect of a decision that
a candidate is not entitled to the office because of fraud or irregulari-
ties in the election, an apt subject of an ordinary judicial election
contest; is quite different from that produced by declaring a person
ineligiblé to hold such an office upon an action for quo warranto.
In actions for gquo warranto, according to Justice Trent—

¢#e ¢ ¢ no question as to the correctness of the returns or the manner
of casting and counting the ballots is before the deciding power, and
generally the only result can be that the election fails entirely.
® ¢ = There ig not, strictly speaking, a contest, as the wreath of vio-
tory -aannot be transferred from an ineligidble candidate to any other
candidate when the sols question ig the eligibility of the one receiving
a plurality of the legally cast ballots. * * * The question is confined
to the personal character and circumstances of a single individual.”
(Emphasis supplied.)

Justice Villareal, ruling on the motion for reconsideration of
the decision of the Supreme Court in the case of Nural v. Guray,*®
declared that in quo warranto proceedings referring to offices filled
by election, ‘“when the person elected is ineligible, the court cannot
declare that the candidate occupying the second place has been
elected, even if he were eligible, since the law only authorizes a
declaration of election in favor of the person who has obtained a
plurality of votes, and has presented his certificate of candidacy.”

® See note 5.

1047 O.G. No. 2, 727 (1949).

1 'fly.tchupthmmdxspoudof:bcappmlbyrmhgdxordcr
of dismissal ing the case to the trial court for further proceedings.

1 23 Phil. 238, 255 (1912).

13 32 Phil. 645, 654 (1928).
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Similarly, in the case of Caesar v. Garrido,’* the Supreme Court,
through Justice Street, stated that “if the person who has received
a majority or plurality of votes in any election is found to be ineligi-
ble, the result is that the office is declared vacant * * *.”” Logically,
therefore, the sufficiency of contestant’s cause of action in a quo war-
ranto proceeding on the ground of contestee’s ineligibility is not im-
pgx;red by his failure to allege and prove that he is entitled to the
office.

Evidence—Declaration partakes of the nature of ante-mortem if
at the time it was taken the declarant was tn a very serious condition.

PEOPLE V. A. PIAMONTE, ET AL.
G. R. No. L-6775, January 28, 1954

In all criminal prosecutions, the accused shall enjoy the right to
meet the witnesses face to face.! This is to enable the accused to
cross-examine the witnesses against him in order to test their recol-
lection and veracity.?2 To implement this constitutional provision,
the Rules of Court provides that ‘“the testimony of witnesses shall
be given orally in open court and under oath or affirmation’® and
that “all witnesses are subject to cross-examination by the adverse
party.””¢ Hence, courts will not admit the testimony of a witness as
to what he has heard other persons say about the facts in dispute,’
because it would constitute hearsay evidence ¢ and would violate the
foregoing provisions.”

Dying declarations are one of the exceptions to the hearsay rule.?
According to former Chief Justice Moran, a dying declaration is that
made by a person at the point of death, concerning the case and cir-
cumstances of the injury from which he thereafter dies.® In order
that it may be admitted as evidence, the declaration must be made by
a dying person under the consciousness of an impending death and
only in a criminal case wherein his death is the subject of inquiry,
with regard to the cause and surrounding circumstances of such

1453 Phil. 97, 103 (1929).

1Sec. 1 (17), Asticle III, Constitution.

2 Dowdell y. U.S.. 221 U.S. 325 (1911); U.S. v. Javier, 37 Phil. 449 (1918).

3 Sec. 77, Rule 123.

¢ Sec. 87, Rule 123, Rules of Court.

8 Ysmael v. Guanzon, 2 Phil. 234 (1903); Pastor v. Gaspar, 2 Phil. 592 (1903);
Richmond v. Anchelo, 4 Phil. 596 (1905); Gonzalez v. Palomo Tan Guinlay, 12 Phil.
617 (1909); Aldecoa and Co. v. Warner, Barnes and Co., 30 Phil. 153 (1915).

¢ Sec. 27, Rule 123, Rules of Court, provides: “A withess can testify to those
facts only which he knows of his own knowledge; that is, which is derived from his
own perception, except as otherwise provided.”

" MoraN, 111 CoMMENTS oN THE RuLes ofF Court (1952 Ed.), 298.

" Jbid., at 311.

° Jbid.,, at 310.
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death.’® From the above provisions one of the requisites is that the

statement must be made under a consciousness of an impending

death.'* It must appear clearly that the statement offered in evidence

}l;:: been ﬁx;ade under a full realization that the solemn hour of death
come.

The somewhat strict rules for the admission of a statement as a
dying declaration are justifiable, as this class of evidence forms an
exception to the hearsay rule; as there can be no cross-examination
of the declarant; as the accused cannot meet his accuser face to face;
and as there must of necessity exist a greater danger of abuse.l®
And being pure hearsay and open to all the objections which may be
urged against that class of testimony, they must be received with
caution, and only where they satisfy certain well-established and uni-
versally recognized conditions.?¢

In ascertaining the consciousness of approaching death, recourse
should naturally be had to all the attending circumstances.’s He
need not state expressly that he thinks or believes his end is near,
or that he is at peace with his God, while making the statement, if
the nature of his wounds or his general physical condition and his
actions and language are such that the court is reasonably satisfied
that he realized that he was about to die and had abandoned all hope
of recovery.’® It is enough if, from the circumstances, it can be in-
ferred with certainty that such must have been his state of mind.:?
What is essential to admissibility of a dying declaration is not the
occurrence of death within a brief time after the making of the state-
ment, but the presence in the declarant of such a state of feeling that
he believes he will die &8 a result of his conditian.s

In the instant case, People v. Piamonte, et al.}®, defendants were
charged with the crime of robbery with homicide. It was proved

10 Sec. 28, Rule 123, Rules of Court.

BUS. v. Virrey, 37 Phil. 618 (1918); People v. Muiioz, G.R. No. L-3396,
Apeil 18, 1951.

12 Wicmors oN Evibencs, Vol. I, 232, (1940), citing Justice Ray in the case
of Morgan v. State, 31 Ind. 199 (1869).

18 Jbid.

' Jones oN Evibencs, Vol 1, 607-608 (1938).

1* Wicsore oN EvipEnNce, Vol. V, 235 (1940), UNpeErRHILL'S CruMINAL Evi-
DENCE, (1935 Ed.) 393-39%4.

' UnperHnr’s CrisaNar Evibencs (1935 Ed.), 394-395.

1T Pecople v. Chan Lin Wat, 50 Phil. 182 (1927); People v. Ancasen, 53 Phil.
779 (1929); People v. Silang Cruz, 53 Phil. 635 (1929); People ». Serrano, 58 Phil.
669 (1933); People v. Munoz, G.R. No. L-3396, l::ftﬂ 18, 1951. Where the dyi
declaration of the deceased was made on the day hisdadxwhﬂcmfftdngé’:ng
seven serious wounds, two of which were fatal, and the intestines were protruding
from one of them, the declaration was admissible though the deceased did noc directly
or indirectly expeess any fear of impending death. People v. Abedosa, 53 Phil. 788
(1929).

See also the cas: of People v. Tacad and Tabaco, 72 Phil. 157 (1941).

18 Cruz v. People, 71 Phil. 350 (1941).

1* G.R.No. L-5775, January 28, 1954.
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during the trial that in the course of the robbery, the victim was
seriously wounded, and was taken to the hospital for treatment. A
policeman found the wounded victim groaning due to the serious
wounds he had received. Nevertheless, the policeman was able to
get some statements from him regarding the robbery which the for-
mer transcribed on a typewriter upon his return to his office. The
next morning, the Chief of Police and the Justice of the Peace went
to the hospital to verify the correctness of the statements attributed
to the victim. When they arrived, they found him restless, his face
was pale, he was breathing hard, and his body was bandaged. The
attending nurse informed the two officials that the medicine being
administered to the party was to prolong his life.22¢ The Justice of
the Peace read the typewritten statements to the victim and after
being sure that he understood them he was asked to ratify them.
The patient did so under oath.3!

According to the Court, there was no doubt that said declaration
partook of the nature of an ante mortem dcclaration because it had
been established that at the time it was taken the victim was in a
very serious condition and would have suoccumbed if it were not for
the opporlune medical treatment extended him.

The decision in this case is but an affirmation of precedents hold-
ing that the seriousness of the wound and the immediately superve-
ing death are evidence of the declarant’s state of mind and of his
belief in an impending death.?? It should be distinguished, however,
from the case of People v. Alviar 23 where the declaration was held
inadmissible on the ground that it does not appear that the hope of
recovery was extinct. The admissibility of the declaration depends
upon the state of mind of the deceased when the declaration was
made, and not upon the length of time that elapsed between the in-
fliction of the wound and declarant’s death.2¢ It is but proper that

29 A physicdan may testify to declarant’s physical condition. Unomrunt's Crr-
suriaL Evibencs, (1935 Ed.), 39%4.

31 That an cath may be administered, oc that an cath may be made to a jus-
tice of the peace, is immaterial upon the question of admitting the smtement in
evidence. Such circumstances may oc may not comribute to the probative weight
of the dedaration, but in no wise affect its legal competency. U.S. v. Virey, 37 Phil.
618 (1918).

2 People v. Aquino, 46 O.G,, No. 8, 3728 (1948), cting Pceople v. Ancasan,
53 Phil. 779 (1929); Pcople v. Abedosa, 53 Phil. 768 (1929); UnperHinrt’s Cai-
MINAL EvIDENCE 396 (1935).

1356 Phil. 98 (1931). “It does not appear from said declaration. nor from
other proven facts, that the declarant believed at the time that the wounds he had
received would result in his death. It merely appears that he was weak, probably
a result of loss of blood; and but for the complications which ensued more than two
weeks later, the deceased might possibly have recovered and at least he may well have
entertained hopes of recovery.”

2 People v. Lara, 54 Phil. 96 (1929). When the declaration was made, the
deceased was weak, complained of the pain which he was suffering from the wound,
although it was admitted the declarant lived for nearly six weeks after the statement

was made.
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the court should be liberal in the admission of dying declaration 25 in
order to prevent the failure of justice.?¢ For it often happens that
there is no other equally satisfactory proof of the crime.?? Anyway,
its credibility and weight are to be determined by the same rules
that are used in testing the weight and credibility of the testimony
of a living witness.38

Evidence—Confession of conspirator implicating co-conepirator.

PROPLE V. LUMAHANG, RT AL.
G. R. No. L-68567, May 7, 1964

There is no doubt that the act or declaration of a conspirator
relating to the conspiracy and during its existence may be given in
evidence against the co-conspirator after the conspiracy is shown
by evidence other than such act or declaration.! A conspiracy exists
when two or more persons come to an agreement concerning the
commission of a felony and decide to commit it.? To show conspi-
racy direct proof is not essential,® and it need not be shown that the
parties actually came together and agreed in express terms to enter
into and pursue a common design.¢

Thus, when conspiracy is proved, by evidence other than the
declaration or act itself, the said act or declaration relati to the
common object and made during the existence of the consp , is
admissible in evidence against a co-conspirator.? It may be admitted
to affect the proof against co-conspirators, on the same conditions
as his acts when used to create their legal liability.® But it should
be received with caution,” being a mere exception to the general rule
contained in the maxim ‘“‘res inter alios acta alters nocere non debet.”’®

3% However care should be taken to be sure that the declarant should not have
been swayed by a spirit of vindictive revenge oc heated passion oc by a desire
shield himself oc in making anfe mortem statements. See U.S. v. Singson,
41 Phil. 53 (1920); Pecople v. Almendralejo, 48 Phil. 268 (1925).

* US. ». Virrey, 37 Phil. 618 (1918).

2T MowaN, IIT ComMeNTs oN THE Rures or Court (1952 Ed), 310

28 Jbid. at 321.

1 Sec. 12, Rule 123, Rules of Court.

? Article 8, Revised Penal Code.

3 People v. Ora and Santos, 44 O.G. No. 5, 1515 (1947); People v. Carbonel
et al., 48 Phil. 868 (1926): People v. Unciano, G.R. No. L-6643, April 29, 1954;
People v. Calucer and Cadare, G.R. No. L-6460, May 7, 1934.

¢ Unpernnt's CaiaNAL EviDBENCE, 795 (1933).

» MograN, 1II CoumeNTts oN THE Rures or Court (1952 Ed.), 90.

¢ WicMorte oN Evibencs, Vol. IV, 127, (1940).

Y People v. Badilla, 48 Phil. 718 (1926); U.S. v. Ocampo, 4 Phil. 400 (1903);
US. v. Sonano, 25 Phil. 624 (1913); U.S. v. Remegio, 37 Phil. 599 (1918); People
v. Sarmiento and Jumarang, 6 Phil. 740 (1940); Pcople v. Marcos, 70 Phil. 408
(1940).

$ Sec. 10, Rule 123,-Rules of Court provides: ‘The rights of a party cannoe be
prejudiced by the act, declamtion or omission of another, and proceedings against one
cannot affect another, except as hereinafrer provided.”
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May a confession of a conspirator, therefore, affect his co-cons-
pirator? May a declaration of a conspirator made after the cons-
piracy has terminated affect a co-conspirator? Notwithstanding
decisions to the contrary,® the instant case of People v. Lumahang 1°
provides an answer in the affirmative.

In the Lumahang case the Court had occasion to deal with the
effect of a conspirator’s confession 1! on his co-conspirator.

The charge was murder. The evidence presented by the pro-
secution showed and it was not denied by the appellant, that on Feb-
ruary 26, 1953, at about eight o’clock in the evening, while Victoriano
Vicente and his son were walking home together, they were suddenly
accosted by Arcadio Lumahang and his sons, who had been lying in
wait for them. As a result of the sudden attack Victoriano Vicente
was killed.

Three witnesses testified to the presence of Genaro, one of the
sons of Arcadio Lumahang, at the scene of the crime and his parti-
cipation theréfn. Genaro set up alibi consisting of his own testimony
and that of his wife. Convicted in the lower court, Genaro Luma-

hang appealed.

In dismissing appelant’s claim of non-participation, the Supreme
Court stated that there was no evidence corroborating Genaro’s denial
of his participation, that of his wife having no value at all.

Regarding the confession made by Genaro's kin implicating him,
the Court stated:

It is important to note that his father and his brother who made
confessions stated therein that Genaro took part in the assault. While
confessions of a co-conspirator are not ordinarily admissible as evidence
against a co-conspirator,’? the fact that they implicated the latter and
were made soon after the commission of the crime, is circumstantial to
show the probability of their co-conspirator having actually participated

® People v. Badilla, 48 Phil. 718 (1926); People v. Napkil, 52 Phil. 985 (1926).
A confession made before the formation of the conspiracy oc after it had been beought
to an end, constitutes evidence only against the one who made it .

Sec. 14, Rule 123, Rules of Court, provides: ‘“The declaration of an accused ex-
peessly acknowledging the truth of his guilt as to the offense charged, may be given in
evidence against him.”

1 G.R No L6357, May 7, 1954.

31 A confession may be defined as an express acknowledgment by the accused in a
criminal case, cf the truth of his guilt as to the arime charged oc of some essential there-
of. MoraN, op. cit., at 97, citing U.S. v. Team, 23 Phil. 64 (1912); UNDERHILL'S
CarmiNAL EVvIDENCE, 507 (1935).

1? Because of the rule expeessed in the maxim “res inter alios acta alteri nocere
non debet” which means that a transaction between two parties ought not to operate
to the peejudice of a third person. Sec MoraN, III CoMMENTS ON THE RULES OF
Courr (1952 Ed.), 84.
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therein.13 Especially is this sc in the case at bar, where the co-conspira-
tor implicated is & son or a brother. Besides, if appellant had not actually
participated in the assault, he should have called upon his brothers to
testify in his favor, which he did not.”

It is settled that an extra-judicial confession made by a conspi-
rator implicating a co-conspirator after the termination of the cons-
piracy is not admissible because it violates hearsay rule !¢ and the
rule embodied in the maxim ‘res inter alios acta alteri nocere non
debet”’.18 The same is not admissible against a conspirator,’® but
only against the declarant himself.?” It may, however, be used for
purposes of comparison.}8

In the instant case, it appears that the confessions were made
after the termination of the conspiracy. Hence, it is against Sec. 27,
Rule 123, of the Rules of Court. Definitely, it can not be considered
us part of the res gestae.'® The situation would have been different
had the same been given directly during the trial.2°

The decision reached in the instant case is undoubtedly correct
as far as its particular facts are concerned. The ruling, however,
should not be pushed beyond its import.3? Since the above ruling
can easily be mistaken for what it really stands for, great care should
be made in applying it.32

3 It is very doubtful whether this drcumstance, standing alone, meet the require-
ments of Sec 98. Rule 123, Rules of Court, which provides: “Circumstantial evidence
is sufficient for conviction if:

“(a) There is more than one drcumstance;

“(b) The facts from which the inferences are derived are proven; and

“(c) The combination of all the circumstances is such as to produce a conviction

beyond a reasonable doube.”

3¢ Sec. 27, Rule 123, Rules of Court.

18 Jbid., Sec. 10.

M US. v. Empienado et o, 9 Phil. 613 (1908).

31 People v. Nishishima, 57 Phil. 26 (1932).

18 People v. Napiza, 44 O.G. No. 10, 3879 (1547).

3 See Sec. 33, Rule 123, Rules of Court. Also People v. Linao, 58 Phil. (1933).

0 People v. Del Roxmio, 46 O.G, No. 9, 4332 (1948).

31 The testimony of one who, by his own admission, was 1 co-author of the crime
in question, must be considered as coming from a polluted source, requiring its scrutiny
with much caution, so that unless itself convincing, it could not be the basis of con-
vicion except when sufficiently corrobocated, especially in view of the gravity of the
offense. People v. Peralta, 67 Phil. 293 (1939), citing U.S. v. Ocampo, 5 Phil. 339
(1905); U.S. v. Remegio, 37 Phil. 599 (1918); U.S. v. Malxaraja Alim, 38 Phil. 1
(1918); People v. De Otero, 51 Phil. 201 (1927); People v. Baccay and Zipagam,
58 Phil. 780 (1933); Pecople v. Bumanlag, 36 Phil. 10 (1931).

23 Jbid.
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Evidence—Natural inclination given due weight in constdcring
defense of alibt.

PEOPLE V. FERNANDEZ, ET AL.,
G. R. No. L-8255, February 17, 1954

Alibi is considered one of the weakest defenses that may be re-
sorted to by an accused,® because it i3 so easily manufactured and
ususally so unreliable that it can rarely be given credence.? But alibi
as a defense is not entirely impotent.?

The theory of alibi is the fact of the presence of an accused else-
where which is essentially inconsistent with his presence at the place
and time alleged, and, therefore, with his personal participation in
the act.¢

Thus, where it was shown that the accused was ill with fever,
but was able to walk around and it was not impoasible for him to be
at the place of the accident, such defense is considered ineffectual.s
Neither was alibi considered a meritorious defense, even admitting
that the accused was plowing during the afternoon, for it does not
preclude the possibility of his being at the place where the homicide
was committed at about eight o’clock that night, as the field was only
about three hundred brazas from the scene of the crime.® Nor was
alibi considered a sufficient defense to overthrow the evidence of the
prosecution, taking into account the short distance between the house
of the victim and the house in which the accused slept on the night
of the incident.?

To establish an alibi, it is necessary for a defendant to show not
only that he was present at some other place about the time of the
alleged crime, but also that he was at such other place, for such
length of time that it was impossible for him to have becn at the place
where the crime was committed, either before or after the time he

! MoranN, III ComMeNTs oN THE Rures oF Courr (1952 Ed.), 16, citing
the case of People v. de la Cruz, 43 O.G. 137 (1936); Pcople v. Bondoc. G.R. No.
L2278, Feb. 27, 1950, 47 O.G. No. 8, 4128.

* People v. Badilla, 48 Phil. 718 (1926); Pcople v. Morados, 70 Phil. 558 (1940).

3 In the case of Peodle v. De los Santos, G.R. No. L4880, May 18, 1953, the
Coutr held that in the face of an air-tight alibi testified to by witmesses whose credi-
bility is appirent and positive, doubt may be engendered to an extent favorable
to the accused. Sec Pcople v. Gonzalez, 50 Phil. 9 (1927).

¢ WicMore oN EvibEnce, Vol. 1, 570 (1940).

® People v. Limbo, 49 Phil. 94 (1926); U.S. v. Lasada, 18 Phil. 90 (1910).

¢ People v. Palamos, 49 Phil. 601 (1926).

* People v. Resabal, 50 Phil. 780 (1927). Sec also the cases of People v. Sulit,
G.R. No. L4919, January 21, 1953; People v. Niem, et al., 75 Phil. 668, 670 (1945);
People v. Lopez y Orbino, GR. No. L6588, May 26, 1954; and People v. Opena,
G.R. No. L-6318-19, May 17, 1954.
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was at such other place.?! But although it is necessary that the
defense of alibi be clearly and satisfactorily proven,? alibi does not
involve absolute impossibility but only high improbability and yet
be convincing.’® This is 80 because the evidentiary fact is a new
affirmative proposition, considered as the ‘“factum probandum,”
though its logical operation is a negative one.!* Hence, it is neces-
sary that alibi be proved by probable evidence which reasonably sa-
tisfies the court of the truth of such a defense.!3

The alibi can not be credited, where the accused has been identi-
fled by the witnesses for the prosecution by means of clear, explicit
and positive testimony.!? Especially is this true in the absence of
any showing that such witnesses had any evil motive to implicate

8 U.S. v. Oxiles, 29 Phil. 387 (1913); People v. Palamos, 49 Phil. 601 (1926);
People v. Resabal, 30 Phil. 780 (1927); People v. Samaniego, G.R. No. L-6085,
June 11, 1954; People v. Ong. G.R. No. L-6086, June 11, 1954; Pcople v. Lumahang,
GR. No L-&57, May 7, 1954.

In People v. Suarez et al., G.R. No. L6062, March 20, 1954, appellant sec up
nlibi,mzingdutbecouldnothavcccomﬁm:dthecrimcofrobbaywifhvio!mceand
intimidation attributed to him because at the time of its commission, he was confined
at the Boy’s Correctional school at Welfareville.

In rejecting this contention, the Court, through Justice Montemavor, said: “Ac-
cording to the record of that institution, appellant was confined in that school from
March 13, 1946 to March 18, 1946, while the arime of robbery took place on Jan-
vary 12, 1946, that is to say, about two months before his confinement. From all
this, we are convinced that appellant is reallv quilty of the crime charged against
him., and that seeing no other way of saving himself. he thought of this scheme of
peoving an alibi. Fortunatelv, however. the records of the Boy's Correctional school
are still intace to flady disprove his false claim.”

In Peotle v. Lumahang. GR. No. L-6334. the supoosed presence of her husband
in their house was before seven o'clock. while the evidence showed that the assaule
took place at eight o’dock in the evening. Considerina that the house of anoellant
wss onlv two hundred meters awav from the place of the incident. and hic wife went
away after supper about seven o'cdlock, it was evident that her testimony did not pre-
clude the possibilitv of her hushand’s oresence at the place of the assaule.

In People v. Sedenio and Meienio. G.R. No. L6372, April 29, 1954, appellant
set up an alibi that he was confined in the insular penitentiarv. But it appeared that
he escaped from jail peioe to the occurrence. The other appellart asserted that he was
in his house. The houste was only two kilometers from the scenc. Besides, the s-ate-
ment was completely uncorrobocared.

® People v. Limbo, 49 Phil. 94 (1926); U.S. v. Lasads, 18 Phil. 90 (1910).

1® WicuorB oN Bvmsncs, Vol. 1, 571 (1940).

31 Ibd., at 570-371.

13 US. v. Oxiles, 29 Phil. 587 (1913).

13 People v. Libria, GR. No. L6385, July 16, 1954; U.S. v. Garcia, 26 Phil.
289 (1913); U.S. v. Hudicres, 27 Phil. 45 (1913); U.S. v. Lumanlm, 31 Phil. 486
(1913); People v. Cabantug, 49 Phil. 482 (1926); People v. Palamos, 49 Phil. 601
(1913); People v. Napili, GR. No. L-2046, February 22, 1950, 47 0O.G. No. 8, 4111,
People v. Dy Too, GR. No. L1807, Apeil 20, 1950, 47 O.G., No. 11, 5682; People
v. Medina, 71 Phil. 383 (1941); Pcople v. Niem, 75 Phil. 668 (1943).
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the accused.'* In the case of People v. Federico Fader,'” the Su-
preme Court had occasion to hold that appellant’s alibi cannot pre-
vail over the positive testimony of the witnesses for the prosecution,
who where inmates in the same house where the victims were shot,
identifying the accused.

Measured against the positive testimony of witnesses for the
prosecution, alibi is weak and unavailing.!®* And when it comes
from the lips of near relatives of the accused, its value is necessarily
reduced to the minimum.1?

3¢ People v. Niem, et al., supra. Conversely, in the case of People v. Gonzalez,
50 Phil. 9 (1927), the court held the defense of alibi good, for “while the veracity
of the witnesses testifying in behalf of the defendant was far from above suspicion,
it is quite possible that they told the truth as to the defendant not being present in
the house on the occasion of a gambling e. The Chief of Police, who had
agoodvicwofd\chousc,didnotsccthedc%:nmdant,andashchadnogmtcrmsm
to protect the defendant than the other accused, and his affidavit in general bears
the impress of truth, the court is inclined to believe that the defendant was not pre-
sent * * * The i:g;lnbilitics of the testimony against him, and the tendency to
charge innocent me of a family with a crime as a matter of revenge, all lead
to a reasonable doubt of guilt. * Defendant stands acquitted.”

In People v. Magsino, et al., G.R. No. L-3649, January 29, 1954, all the testi.
monies tallied and harmonized with the main picture of kidnaping for ransom by the
cleven persons under detention. These merely denied participation in the criminal
enterprise and offered proofs of alibi. The total impression was one of unreliability.

In People v. Sedenio and Mejenio, GR. No. L-6372, April 29, 1954, appellants’
alibi could not prevail over the positive testimony of the witnesses for the prosecu.
tion. They had no possible motive to falsely incriminate appellants herein.

In People v. Venegas, et al., G.R. No. L4928, June 1, 1954, the alibi set up
by the defendant was untenable. His presence at the scene of the occurrence was
established, not only by the testimony of Bernardo Jimenez but also by that of Vicen-
te de los Reyes, 2 man of 70 years of age, who had no possible mokive to commit per-
jury against said appellant.

13 G.R. No. L-5732, March 12, 1954. The court also stated that this witness
could not have made a mistake in appellant’s identity, because the latter was known
to the former, he being appellant’s tenant, apart from the circumstance that assailants
were not disguised. It is significant that, at the time the malefactors entered the
house of their victims, there was an oil lamp, and one of the witnesses had the oc-
casion to recognize appellant within close range because appellant pressed his gun
against the witness's breast and it was from the witness that the appellant demanded
the key as well as the .

16 Peopls v. Escares and Macalalad, G.R. No. L-5562, Aprl 29, 1954.

17 Ibid. See People v. Velasco Rodni , et al., G.R. No. L-3663, May 31, 1954;
also People v. Venegas, et al., cited in footnote 14, supra. In People y. Buluran y
Yaco, GR. No. 1-5849, May 24, 1954, the alibi, based solely upon appellant’s tes-
timony and that of his wife—who in the evening of S?tanba 5, 1948, was in their
house in Makati, not in Binafigonan—was far from sufficient to offset the direct and
positive evidence for the prosecution on his presence at the scene of the occurrence.

In People v. Lopez y Orbino, G.R. No. L6588, May 26, 1954, the accused, by
his testimony, corroborated by his wife, attempted to establish an alibi: he was at
home. But this was rightly rejected in the face of the declaration of two other wit-
nesses.

° 1bid., at 310.
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But, as said at the outset, the defense of alibi is not entirely
useless or unavailing. In the instant case of People v. Juan Fernan-
dez, et al.,1® alibi proved instrumental in appellant’s acquittal.’® The
prosecution adduced evidence tending to establish that on the morn-
ing of March 16, 1949, in the plaza of Tayug, Pangasinan, appellants
agreed to rob the uncle of one of them, Alejandro Noble. His house
was located in the municipality of Natividad, about eight kilometers
from Tayug. Following their plan, they left Tayug at eight o’clock
in the evening of the same date. Upon arrival at Natividad, Juan
Noble went to his house to get his grease gun, which Noveda and
Rodriguez, the other appellants, had given him three nights before.
From Juan Noble’s house, appellants proceeded to the house of Ale-
jandro Noble, the complainant in the instant case. Fernandez and
the rest opened a door and entered the house through it. At the
point of a gun, they asked money from the wife of Alejandro who
said that they did not have any but told defendants that they could
help themselves to any merchandise they wanted from their store.
Since defendants did not find anything that they wanted in the store,
they ordered Alejandro’s wife to give them her earrings worth twenty
pesos. But the shouts of Alejandro, who had succeeded in jumping
out from the window of his house, while defendants were climbing
the stairs, aroused help and the appellants escaped.

According to the Court, if these facts were proven, the accused
should be convicted with the maximum penalty.

The defense established that Juan Fernandez, one of the accused,
is twenty-one years old, the commandant of the cadet corps of Luna
Memorial Institute of Tayug, and that he, in company of two cadets,
algo students, was an honor guard in a ball given from eight to ele-
ven on the evening of March 16, 1949, the night of the alleged rob-
bery. The defense also established that after the ball, said Juan Fer-
nandez and several companions went to see a zarzuela where they
stayed until 2 a.m. This was corroborated by other testimony. The
other defendants likewise denied that they committed the crime.

In acquitting the accused, the Court, speaking through Justice
Pablo, stated:

“Todos los acusados son jovenes, dos de ellos son estudiantes.
Es increfble que Juan Fernandes haya prefcrido cometer robo en vex
de exhibir sus hombreras y su uniforme de comandante de cuerpo
re cadetes en un, baile, como tambien es incrible que los otros acusa-
dos haya dejado 1a fiesta a 1a que acudieron para ir a robar en otro
municipio. Eso rifie con la natural inclinacion de todo joven, es-
pecialmente 3¢ un filipino.”

“L.as pruebas presentadas por las acusacion no establecen, fuerra
de toda duda, la culpabilidad de los acusados. Despues de madura
delibermcion, declaramos que la acusacion no pueden justificar la
condena de muerte impuesta a los acusados con el infamente estigma
de ladron.”

8 G.R. No. L-3255, Febcuary 17, 1954.
1% Justice Labradoc dissented. Justice Reyes concutred in the dissent
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Justice Alejo Labrador dissented on the ground that the evidence
presented by the accused that they were present elsewhere was not
satisfactory.?? However, the majority harbored some doubt as to
the guilt of the accused. With such doubt in mind, the Court merely
acted in consonance with the presumption of innocence in favor of
the accused.??

Labor Law—‘‘Piece-worker’ construed.

MANUEL LARA, ET AL. V. PETRONILO DEL ROSARIO, JR.,
G.R. No. L-68889, April 20, 1954

One of the principal aims of the Eight Hour Labor law? is
to protect the health of the worker by discouraging overtime work
and work on Sundays and legal holidays.? This is so because un-
scrupulous employers may demand that the workers stay at their
posts for longer periods than their health will permit,® or the em-
ployees and laborers themselves may desire to work beyond such
period if tempted by additional pay that they would get.¢ The evils
of such a system lie in the fact that work beyond eight hours a day
deprives a worker of rest and relaxation which is adverse to the con-
servation of his energy resulting in his inattention to his citizenship
and cultural needs.® Similarly, Sundays are dedicated to worship
and legal holidays for rest and it is only during these days that a
laborer has opportunity to enjoy the company of his family in the
observance of their spiritual and recreational needs.®

39 See dissenting opinion in the instant case: ‘“The defense is evidendy fabcicared,
false one. Its weakness and falsity tend to enhance the credibility of the testimonies
of the witnesses for the prosecution. If the appellant were really at some other place
when the crime was committed, better evidence of their presence elsewhere would cex-
tainly have been available.”

21 Sec. 95, Rule 123, Rules of Courr: “In a criminal case, the defendant is en-
tiled to an acquittal, unless his guilt is shown beyond reasonable doube.”

! C.A. 444, approved, June 3, 1939.

1 “Another reason for the enactment of said law is to remedy unemployment two
some extent.” (NLU v. Benguet Consolidated Mines, CI.LR. No. 70-V, Scpe. 21,
1548).

’)"Inhhdh'cnwd,ahborcrmayacaptanycompamtionandmaya to render
any length of service for his prospective employer because of his innate feeling of sur-
vival; and in his depressed situation he is even capable of clingirg to a razoc’s blade
if that is the only means of surviving his difficulties.”” (NLU . Getanico Lumber
Company, CI.R. No. 104-V, July 9, 1949.)

¢ CARLOS AND FERNANDO, LABOR AND TENANCY LAws, 195 (1953).

 Mayon Engincering Workerss Union v. Mayon Engmeering Co., C.ILR. No.
150-V, Oct. 15, 1948.

¢ Allsed Worker? Association of the Phil. v. Central Azucarera de Bais, C.I.R.
No. 135V, Sept. 7, 1948.
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The principal deterrent to overtime work is the provision that
the legal working day is not more than eight hours daily,” and any
laborer or employee working beyond such eight hour period,® or
on Sundays and legal holidays ° shall be entitled to receive compen-
sation for the overtime work performed at the same rate as their
regular wages or salary, plus at least 25 per cent additional. The
propriety of such a rule can hardly be doubted when one considers
that an employer is impelled to give such order for overtime work
in contemplation of profit, benefit, or advantage, and for which ser-
vices the employee or laborer should be given his legitimate compen-
sation as a matter of justice and not as a mere consideration.®

There are exceptions to this rule, however. Thus, public utili-
ties performing some public service, like providing means of trans-
portation and communication may compel their employees or la-
borers to render service during Sundays and holidays without addi-
tional pay.!! The very nature of a public utility is the justification

for this exception.!?

Another group of workers deprived of the benefits of the Eight
Hour Labor law are those ‘laborers who prefer to be paid on the

TC.A. 444, Scc. 1: “The legal working day is not more than eight hours daily.
Howcvcr,whcnwodcuno{cmnnuous,thcnmedurmgwhxhthehbo:crunotworkmg
and can leave his wocking place and rest comp !ctdyunottobccumwd."

* C.A. 444, Sec. 3: “Work may ke performed beyood t hours in case of actual
oc impending emergencies caused by serious accidents, fire, flood, oon, earthquake,
epidemic, oc other disaster oc calamity in order to peevent loss life and property
o:mumnmtchngatopubhcufety;ormcauofurgmtwcxktobcpafomedm the

uipment, or installations in order to avoid serious loas which the em-

would odwrwuc suffer, oc for some other just cause of a similar nature. In all

su‘c’rr however, the laborers and employees shall be entitled to receive compensa-

tion for the overtime work performed at the same rate as their regular wages oc salary,
plus at least twenty-five percentum additional.”

*C.A. 444, Scc. 4: “A person, firm, or cOfporauon, business_ establishment or

or center of laboc may not compd an employee oc labortrtoworkdnnng Sun.
days and legal holidays unless he is paid an additional sum of at least twenty-five pc:
cetum of his renumeration.  From this rule is excepted public wilities
foeming some ic service such as xupplymg gas, electricity, power, water, ot
means of transportation of communication.’

1 NLU v. Gotamco Lumber Company, sce note 3, supra.

11 CA. 444, Scc. 4. see note 9, supra.

12 “Pubhc utilities ®* ® ® are required to perform a continuous service including

legal holidays to the public, since the public good so demands, ard are
owedtocollcctancxtracha ¢ for services ormccfond‘wscdayt. It would
unfaic for the law to compel lic utilities like the appellant to pay an addidon-
lorcxu'acanpcn.uuon to laborers whom they have to compel to wock during
Sundays and legal holidays, in order to perform a continuous service to the public.
To require public utilities performing public services to do so would be tantamount to
penalize them for omungpubhcmdmmgsuddaysmcomphmmd\thc
requirement of the and public interest.” (Manila Electric Compmy v. Public Ulti.
lities Employees’ Ax:ocwhon 45 O.G. 1760, 1763, Oct. 30, 1947).
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piece-work basis.” 13 The case of Manuel Lara, et al. v. Petronilo
dcl Rosario, Jr.'* construes the word ‘piece-worker” and explains
the reason for the deprivation.

Defendant del Rosario operated in 1950 a taxi business under
the trade name of “Waval Taxi.”” Among his employees are the 49
drivers who are the plaintiffs in this case. On September 4, 1950,
Del Rosario sold his 25 units to La Mallorca Co. without giving said
drivers 30 days’ advance notice as required by law. As the La Ma-
llorca did not re-employ the drivers, the latter filed this case in court,
claiming: (1) compensation for work on Sundays and legal holidays;
(2) compensation for work rendered beyond eight hours; and (8)
one month salary or (mesada) provided for in Article 302 of the Code
of Commerce for failure of the employer to give one month notice.

The trial court dismissed the complaint. An appeal was made
to the Court of Appeals. The Court, being of the opinion that only
questions of law were involved, certified the case to the Supreme
Court.

The Supreme Court disposed of the first demand with the obser-
vation that the taxi business is a public utility providing means of
transportation, and therefore, falls squarely within the exception
provided by Section 4 of the Eight Hour Labor law.!* However,
an excess of eight hours’ labor on Sundays and legal holidays, would
bring the case within the scope of overtime work.

The second demand required a more extensive discussion by the
Court. At the very outset, Justice Montemayor construed the phrase
“laborers who prefer to be paid on the piece work basis’” to con-
note that—

‘‘a laborer or employee with no fixed salary, wages or remunera-
tion, but receiving as compensation from his employer an uncertain
and variable amount depending upon the work done or the result of
said work (picce-work) irrespective of the amount of tims employed
is not coverod by the Eight Hour Labor law and is not entitled to
extra compensation should he work in excess of eight hours a day.”

In arriving at this construction, the Supreme Court found support
in an opinion rendered by the Secretary of Justice,® and an Inter-

15C_A. 444, Sec. 2: "This law embraces all persons employed in any industry
oc occupation, whether public oc private, with the exception of farm labocers, laborers
who prefer to be paid on piece wock basis, domestic servants and persons in the personal
service of another, and members of the family wocking for him.”

1 G.R. No. L6339, Apcil 20, 1954.

13 Sec note 9, supra.

18 Opinion No. 115 of July 1, 1939, as modified by Opinion No. 22 of January
11, 1940: ‘“‘Chauffeurs of the Manila Yellow Taxicab Company who ‘observed in a
loose way certair. working hours daily’ and ‘the time they report for work as well as
the time they leave work was left to their discretion’ receiving no fixed salary but only
209, of their gross carnings, may be considered as piece wockers and therefoce not
covered the provisions of the Eight Hour Labor law.”
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pretative Bulletin of the Wage Administration Service of the Depart-
ment of Labor.27

The nature of the service of the drivers falls squarely within
the construction of the Court. The parties were agreed that the
plaintiffs received no fixed compensation based on the hours or the
period of time that they worked. Rather, they were paid on the
commissjon basis, each driver receiving 20 per cent of the gross re-
turns or earnings from the operation of his taxicab. The drivers in
this case could operate their respective taxicabs for eight hours, or
less than eight hours, or in excess of eight hours, or even for twenty-
four hours on Saturdays, Sundays and holidays, with no limit or
restriction other than his desire, inclination and state of health and
physical endurance. They worked under no compulsion of turning
in a fixed income for each given day. The number of working hours
of the plaintiffs as taxi drivers was entirely characterized by its ir-
regularity as distinguished from the specific and regular remunera-
tion predicated on specific and regular hours of work of factors and
commercial employees.

American jurisdiction is similar to the above-mentioned con-
struction. ‘Piece-work’” has been defined as work for which the em-
ployee is paid by the number or quantity produced.’? And a “piece-
worker” is an employee who renders personal service for an employer
and is paid by the pilece,2® or one who. has no contract to do any cer-
tain amount of work or to work any given number of days, or one who
may be discharged at any time for any reason without violating the
contract.3°

The Supreme Court also found that since the drivers were paid
an irregular and varied amount of commission, there was no “‘regular
wage or salary’” upon which to base the 25 per cent additional pay-
ment for overtime pay.2!

1T WAS Interpeetative Bulletin No. 2, May 28, 1952, Sec. 3: “The provisions
of this Bulletin on overtime compensation shall apply to all persons employed in any
industry oc occupation, whether public or private, with the exception of farm laborers,
non-agricultural laborers, or employees who are paid on piece work, contract, pakiao,
task of commission basis, domestic servant and persons in the personal service of an-
other and members of the family of the employer wocking for him.”

18 “Pioce work is found in those industries where work is irregular, the product
casy to measure, oc where speed is a more impoctant factoc than quality. It is found
in coal mining, in the manufacturing of ready-made clothing and in lathework among
others.” CasseLMAN, P. H.,, Lapor DiCTIONARY, 363 (1949).

1* Burchett v. Department of Labor and Industries, 261 Pac. 802, 804 (1927).

10 “Relationship is that of employer and employee, if the employer exerases the
right of supecvision and control, not simply of result of work, but methods and man-
ner by which result is to be attained, oc if employee is a piece worker.” Ocean Acci-
dent and Guarentee Corp. v. Kennison, 26 Pac. 2nd 113 (1933).

31 CA. 444, Sec. 3; sce note 8, supra.



RECENT DECISIONS 541

With regard to the claim of one month salary or mesada, the
Court declared that Article 802 of the Code of Commerce, upon which
the claim is based, has already been repealed by the Civil Code.??
Besides, Article 302 of the Code of Commerce applies only to em-
ployees receiving a fixed salary,?? and plaintiffs in this case have no
fixed salary either by the day, week, or the month.

Land Registration—Authority given to corporations in acquist-
tion or ony land granted as homestead to be used for certain specific
purposcs is subject to the 5-year prohidbitive period; the principle of
pari dclicto.

DE Lo0s SANTOS V. ROMAN CATHOLIC CHURCH OF MIDSAYAP
G.R. No. L-6088, February 26, 19564

On December 9, 1938, a homestead patent covering a tract of
land situated in the municipality of Midsayap, Cotabato, was granted
to Julio Sarabillo and an owner’s certificate of title was issued in
his favor. On December 81, 1940, Sarabillo sold twc hectares of
said land to the Roman Catholic Church of Midsayap to be dedicated
to educational and charitable purposes. It was expressly agreed
upon that the sale was subject to the approval of the Secretary of
Agriculture and Natural Resources. In 1949, such approval was
secured and in 1950 the deed of sale was registered in the Office of
the Register of Deeds of Cotabato. Sarabillo died and herein plain-
tiff was appointed administratix. She instituted the present action
in the Court of First Instance of Cotabato praying that the sale be
declared null and void and of no legal effect because it was in viola-
tion of Section 118 of the Public Land law.?

This section provides in part:

“Except in favor of the Government or any of its branches,
units, or institution, or legally constituted banking corporations, lands
acquired under free patent or homestead provisions shall not be
subject to encumbrance or alicnation from the date of the approval
of the application and for a term of five years from and after the
date of issuance of the patent or grant, nor shall they become liable
to the satisfaction of any debt contracted prior to the expiration of
said period; but the improvements or crops on the land may be
mortgaged or pledged to qualified persons, associations or corpora-
tions.”

3 RA. 386, effective August 30, 1950, Art. 2270: “The following laws and re-
gulations are hereby repealed: ®* * * (2) The provisions of the Code of Commerce
governing sales, partnership, agency, loan, deposit and guaranty; ® ¢ @,

2 ToLenTiINO, A. M., I CoMMERTAL LAws OF THE PHIIPPINES, 160 (4th
Ed. 1947).

? Commonwealth Act No. 141.
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The sale was clearly made in violation of thix prohibition in
section 118. As regards the approval given by the Secretary of
Agriculture and Natural Resources, the Court ruled that it had no
curative effect. The prohibition “cannot be obviated even if official
approval is granted beyond the expiration of that period, because
the purpose of the law is to promote a definite public policy, which
iz to preserve and keep in the family of the homesteader that por-
tion of public land which the State has gratuitously given to him.” 3

The defendants claimed that the sale could be validated because
it was made with the avowed aim that the property would be dedic-
ated solely to educational and charitable purposes. In advancing
this proposition, they relied on section 121 of the Public Land law
which states:

“Except with the consent of the grantee and the approval of the
Becretary of Agriculture and Commerce, and solely for commerecial,
industrial, educational, religious or charitable purposes or for a
right of way, no corporation, association, or partnership may acquire
or have any right, title, interest, or property right whatsoever to
any land granted under the fres patant, homestead or individual
sale provisions of this Act or to any permanent improvement on
such land.”

Apparently, the defendants misconstrued the effect of this provi-
rgion of the law. It is true that it authorizes corporations to acquire
land granted the homestead law for certain purposes. Neverthe-
less, corporations, like individuals, are subject to the 5-year pro-
hibitory period in section 118. The prohibition to alienate the home-
stead within the 5-vear period is inapplicable only with regard to
the entities expresaly mentioned therein.®

As Mr. Justice Angelo Bautista said, “This provision {section
121) should be interpreted as a mere authority to a corporation.
association, or partnership to acquire a portion of the public land
and not as an unbridled license to acquire without restriction for
such would be giving an advantage to an entity over an individual
which finds no legal justification.”

The acquisition of land from a homesteader, by corporations
and individuals alike, should be after five years.

In the same case, the Supreme Court ruled that, notwithstand-
ing the application of the principle of pari delicto ¢ to the appecllee,

2 “The object and purpose of the homestead law is to encourage residence upon
and the cultivation and improvement of the public domain.” Agquino v. Director of
Lamds, 39 Phil. 850 (1919).

* The government, its branches, units, institutions, and banking corporations.

¢ “When the nullity proceeds from the illegality of the cause or object of the
contract, and the acr constitutes a criminal offense, both parties being in pari delicto,
they shall have no action against each other, and both shall be prosecuted.” Art.
1411, par. 1, New Guvil Code.
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she could nevertheleas maintain an action to nullify the transaction
because of public policy.s

Ordinarily, the principle of part delicto would apply in this case
ar the appellee’s predecessor-in-interest sold the homestead within
the prohibited period and with the presumed knowledge of its il-
Jegality. The Court itself admitted that ‘“‘the principle of part de-
licto has been applied by this court in a number of cases ® wherein
the parties to a transaction have proven to be guilty of having ef-
fected the transaction with knowledge of the cause of its invalidity.”

However, the Court stated:

“We doubt if these principles can now be invoked, considering
the philosophy and the policy behind the approval of the Publie
Land Act. The principle. . .recognizes certain exceptions, one of
them being when its enforcement or application runs counter to an
avowed fundamental policy or to public intereat 7. . . The case under
consideration comes within the exception above adverted to. Ordi-
narily, the principle of pari delicto would apply to her because her
predecessor-in-interest has carried out the sale with the presumed
knowledge of its illegality 8 but because the subject of the transac-
tion is a plece of public land, public policy requires that she, as
heir, be not prevented from re-scquiring it becauwe it was given by
law to her family for her cultivation. This is the policy on which our
homestead law is predicated.”

It is interesting to note that our fundamental law establishes
certain definite social and economic policies reflecting contemnorarv
attitudes and practices of governments. one of these being the na-
tionalization of land ownmership.® Yet, in the case of Cabauatan et
al. v. Uy Hoo et alll® the Suvpreme Court applied the principle of
part delicto, holding that the State alone is entitled to get the land
either by escheat or reversion.

3 “It is not within the competence of any dtzen to barter away what public poli-
cy by law seeks to preserve.” Gonzalo Puyast & Sons, Inc. v. Pantaleon de los Ama,
et o., 74 Phil. 3 (1942).

®* Bough & Bough v. Cantiveros, 40 Phil. 210 (1919); Rellosa v. Gaw Chee Hum,
G.R. No. L-1411; Trinidad Gonzaga de Cabauatan v.. Uy Hoo, et al.. GR. No. L.
2207; Caoile v. Yu Chiao Peng, G.R. No. L-4068; Talento, et al. v. Makiki, et al.,
G.R. No. L-3529, cited by the court.

? “This doctrine is subject to one impoctant limitarion, namely, ‘whenever public
policy it considered advanced by allowing either party to sue for relief against the
transaction.””” Rellosa yv. Gaw Chee Flun, supra.

8 Manresa 4th ed., 717-718.

® See SiNco, V. G., The Constitutional Policy on Land Tenure, 28 Phil. Law
Joumnal, (1954).

1 Supra.
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In the case under review, the Court decreed that, while the gov-
ernment does not take the steps to assert its title, by reversion,!! to
the homestead, the vendor or his heirs is better entitled to the pos-
imtnix%n of the land, the vendee being in no better situation than any

n er.

Seemingly, the policy behind homestead law is more satrictly ap-
p}l)iied tfh?n (tl.he policy behind the constitutional ban on alien owner-
ship of land.

Land Registration—@wner of a building erected on premises
leased from anothe- to contirtbute fo the assurance fund when ke
petitions for annotation of Ris owncrship in the corresponding cer-
tificate of title.

MANILA TRADING & SUPPLY CoO., V. REGISTER OF DEEDS OF MANILA
G.R. No. 1.-6628, January 28, 1954

The authors of the Torrens system of land registration wisely
included provisions intended to safeguard the rights of prejudiced
parties rightfully entitled to an interest in land but shut off from
obtaining titles thereto. Pecuniary compensation by way of dam-
ages was provided for in cen*ain cases for persons who had lost their
property. For this purpose, an assurance fund was created.?

Where does this fund come from? Section 99 of the Land Reg-
istration Law * mentions the persons who are to contribute to the
fund. It provides in part:

“Upon the original registration of land under this Act, and also
upon the entry of a certificate showing title as registered owners
in heirs or devisses, there shall be paid to the register of deeds
one-tenth of one per centum of the assessed value of the real estate
on the basis of the last assesament for municipal taxation, as an
amsurance fund.”

Primarily, it is upon the original registration of land that con-
tribution to the assurance fund is taxed. However, it is not only
owners of land who are liable but also owners of buildings who szeek
to have their ownership annotated on the corresponding certificates

' “Any acquisition, convevance, alienation, transfer, or other contract made or
cxecuted in violation of any of the provisions of sections one hundred and eighteen
;;h;dd!dﬁ:“m;fhaﬂb:u::a‘w:ddandwﬂandvdd&mmm' and shall

ect of annulli ancelling the grant, title, patent, or permit oci-
ginally issued, recognired, oc confirmed, actually or peesumptively, and cause the
revision of the property and its improvements to the Saate.” Sec. 124, Act No. 496.
* Estrellado v. Martinez, 48 Phil. 256, 263 (1925%).
2 Act No. 496



\ RECENT DECISIONS 545

of titles.® The term “land” in section 99 has been interpreted to in-
clude “buildings.”” This ruling was laid down in Manila Trading
& Supply Co. v. Register of Deeds.*

The Manila Trading & Supply Co., a corporation, was the lessee
of three parcels of land in the Port Area, Manila, belonging to the
Philippine government, such lease having been recorded on the gcv-
ernment’s Certificate of Title No. 4939. The structures built by said
company upon the lots were destroyed during the last war. After
liberation, it erected new buildings that cost over a million pesos.
Thereafter, on April 2, 1951, it requested the Manila Court of First
Instance to require the Register of Deeds to enter and annotate on
Certificate of Title No. 4948 its declaration of property ownership
of such valuable improvements. The Court granted the request.
The Register of Deeds, however, demanded payment of 1,308 for
the assurance fund pursuant to section 99 of the Land Registration
law. The company refused to pay and applied to the court for re-
lief through a petition-consultation. The Register of Deeds was up-
held. Hence, this appeal. -

The Court, through Mr. Justice Bengzon, declared:

“Upon examination of the whole Land Registration Act, we are
satisfied that ‘land’ as used in sectien 99 involves buildings. For
one thing, the same section uses ‘real estate’ as synonymous with
land. And buildings are ‘real estate.’ (Bec. 834, Civil Code, Art.
415, New Civil Code, Republica de Filipinas v. Aniza, L-4169, Dec.
17, 1951). For another, although entitled ‘Land Registration,” the
Act (496) permits the registration of interests therein, improvements,
and buildings. Of course, the building may not be registered se-
parately and independently from the parcel on which it is con-
structed, as aptly observed by Chief Justive Azrellano in the case of
Manila Building and Loan Association, 18 Phil. 575. But ‘buildings’
are registerable just the same undcr the Land Registration System.
It seems clear that having expressly permitted in its initial scctions
(sec. 2) the registration of title 'to lamd or buildings or an intecrest
therein’ and declared that the proceedings shall be in rem against
the land and the buildings and improvement thereon, the statute
used in subsequent provisions the word ‘land’ as a short term equiv-
alent to ‘land or buildings or improvements’ to avoid frequent repeti-
tion of ‘buildings or improvements'.”

The Court in making this declaration probably had in mind
the thought that as owners of buildings registered under the Torrens
system enjoy the benefits assured by the system, there is no reason
why they should not share in the burdens of the system.

2 See Loewenstein v. Page, 16 Phil. 84 (1910), where holders of patents were
* G.R. No. L-5623, January 28, 1954.
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Land Registration—Mere occupation of public land and the plant-
ing thereon of improvements do mot convert it into private land.

ARNIDO V. FRANCISCO
G.R. No. 1L-6764, June 30, 19564

Mere possession, even though acts of ownership be performed
by the possessor, does not convert public lard into private land.!
This cardinal principle in land law was reiterated in the case of
Arnido v. Francigco.?

This was an action to recover the title to and possession of land.
The land in question formed part of the homestead application of one
Albaro Vergara presented in 1926. The application was approved
in 1981 and in 1941 Vergara sold his homestead rights to herein
defendant Alfonso Francisco. In August, 1948, after proper in-
vestigation and report by a lands officer, such rights were assigned
to Francisco who filed his own homestead application for the land.
In November, 1948, Vergara, the original applicant, entered into a
compromise with plaintiff Ignacio Arnido whereby he recognized
Arnido’s title to the property, as a result of which judgment was
entered in favor of Arnido in a case between Arnido and Vergara.
Defendant herein refused to deliver the property to plaintiff.

The trial court held that the land is private land, solely on the
grounds that improvements had been made on it. No evidence, how-
ever, had been presented to show that the land was owned by any
one prior to Vergara’s occupation.

The Supreme Court held that mere occupation of public land
and the planting thereon of improvements do not convert it into
private land. Vergara’s action in applying for the homestead shows
that he occupied it as public land and his admission in the compromise
agreement that it belonged to plaintiff Arnido is no evidence that
the land is private land.

As a corollary to the principle of non-convertibility of public
land into private land by mere possession is the doctrine that pres-
cription does not run against the state. The Civil Code incorporates
this doctrine, in article 1118.3

Referring to the compromise between Vergara and Arnido, Mr.
Justice Labrador who ed the decision said that it could not af-
fect Francisco as the deed of assignment was executed in his favor
on August 10, 1948, a month before such compromise.

The land being public land, it is subject to acquisition under the
public land law. Defendant was upheld.

2 Valenton v. Murciano, 3 Phil. 538 (1904); Cancino v. Valdez, 6 Phil. 320

(1906); Tiglao v. The Insular Govermment, 7 i. 80 (1906).

*G.R glo. L-6764, June 30, 1954.

3 All thi which are within the commerce of men are susceptible of i
tion, unless ise provided by law. Pr of the State or any of its s:ﬁi-

visions not patrimonial in character shall not be the object of prescription.
The rule is the same in property law as expressed in Li Seng Giap & Co. ».
Director of Lands, 59 Phil. 687 (1934).
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Special Proceedings—Compensation of executors and adminis-

trators.

VDA. DE PRIETO V. ROSARIO VALDEZ, ET AL.
G.R. No. L-6485, May 26, 1954

The Rules of Court ! provides for the compensation of executors
and administrators of estates of deceased persons. The reason is
to repay them for time, labor, and responsibility involved and to re-
ward them for the fidelity with which they discharged their trust.3
The law goes farther. It specifically fixes what that compensation
shall be, except in special cases which, in the complexity of human
affairs, are bound to arise. This has been found to be advisable to
prevent unnecessary lawsuits on the matter and thus accelerate the
settlement of estates. Moreover, a person nominated for the office
of executor or administrator is enabled to determine in advance whe-
ther or not he can afford to discharge its duties. If he does not
consider the renumeration sufficient, he may decline the nomination.®

Thus, an executor or administrator is entitled, by way of compen-
sation, to the following: (1) either a per diem of four pesos or to
a commission,* and (2) in any special case, a greater or additional
sum, where the estate is large, and the settlement has been attended
with great difficulty, and has required a high degree of capacity on
the part of the executor or administrator.t

With respect to the first form of compensation, the executor or
administrator is entitled to either alternative.® He may *“collect for
his services as such the sum of four pesos for every day actually and
necessarily spent by him in the administration and care of the estate
of the deceased person, not for every act or task he might perform,
even if it were to take only a few minutes to do so0.”” 7 The rule is
that per diem compensation of an executor or administrator can only
bec allowed for necessary services.? Or he may collect a commission
based “upon the value of s0 much of the estate as cowmnes into his
possession and is finally disposed of by him in the payment of debts,
expenses, legacies, or distributive shares, or by delivery to heirs or
devisees.”’”® Of course, the law does not contemplate that he should
collect commission on the amounts to which he himself is entitled as

* Rule 86, Sec. 7.

* In Re Estate of Marchildon, 246 N.W. 676, 677 (1933); In Re Baker’s Estate,
294 N.W. 222, 224, (1940).

8 Chung Muy Co’s Administrator v. Lim Quioc, 23 Phil. 518, (1912).

* MoraN, II CommMeNTs ON THE RuLes or Counr, 423 (1952).

8 Section 7, Rule 86, Rules of Courrt.

¢ MORAN, op. cit. 423.

T Nicolas v. Nicolas, 63 Phil. 332, 335-336 (1936).

8 Dacanay v. Hernandez, 53 Phil. 824, 838 (1928).

® Section 7, Rule 86, Rules of Court; see also MonaN, op. cit.

.
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neceasary expenses or for actual services rendered, as part of the
funds disposed of by him.’® The specific rates of commission varies
according to the amount involved.’?

The compensation allowed in ordinary cases is not merely for
the execution of documents and keeping of accounts. It also includes
those services which require discretion and an ordinary degree of
business ability in their execution. For he is expected to employ
in the discharge of his duties ordinary business abjlity and careful,
e;:gno:giw management, his appointment being based upon such con-
sideration.s

In order to justify the allowance of extra compensation, three
requisites must concur:?® (1) the estate must be large, (2) the
settlement attended with great difficulty, and (8) a high degree of
capacity uired.’¢ The actual services rendered must have been
of extrao character and necessary for the protection of the
estate or the promotion of some object beneficial to it.13 What ser-
vices will be regarded as extraordinary necessarily depends on the
peculiar circumstances of each case. To be such, they must be of
a nature not ordinarily required of an executor or administrator in
the discharge of his duties—not within the routine of administra-
tion.1®* It has been held, that in all cases, a claim for extraordinary
compensation should be cautiously scrutinized,’” and that the better
practice, in such cases, is to itemize the account and explain fully in
what particular the services are extraordinary or unusual.l®* The
amount of an executor’s or administrator’s fee in special cases is a
matter largely in the discretion of the probate court, which shall not
be disturbed on appeal, except in cases of abuse thereof.1®

The case of Prieto v. Valdez 2° may be given as an illustration
of what may be considered to justify the allowance of extraordinary
compensation. In this case, appellant was the administratrix of Tua-
son y de la Paz estate valued, according to appellant’s inventory, at
3,613,087.62 or, according to the government’'s determination, at
94,925,688.44. The commission representing the ordinary compensa-
tion, upon these sums is £9,282.69 or P12,768.97, respectively. De-
ducting the said commission from 20,000 adjudicated by the lower
Court to appellant as her total fees, the additional compensation
awarded to her was either £10,767.41 or £7,286.03, as the case may

3¢ De Viademonte v. Gavieres, 12 Phil. 155, 159 (1908).

11 Section 7, Rule 8b, Rules of Court; MoRAN, op. cit., 424.

12 Chung Muy Co’s Admmistrator v. Lim Quioc, 23 Phil. 518, 521.523 (1912).

12 Note 11, supra.

3¢ Rodriguez v. Sifra, GR. No. L-4090, January 31, 1952; Chung Muy Co’s
Administrator v. Lim Quioc, note 11, supra.

18 Chung Muy Co’s Administrator v. Lim Quioc, note 11, supra.

1¢ In re Carmody’s Estate, 145 N.W. 16, 17 (1914).

37 Note 14, and note 15, supra.

18 Note 14, supra.

3% Rosenstock v. Elser, 48 Phil. 708 (1926); Rodriguez v. Silva, note 13, supra.

10 G.R. No. L6485, May 26, 1954.
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be. The issue in the present case was whether appellant was en-
titled to more than either sum, as additional fees for her services

as administratrix.

To dispose of the appeal, the Supreme Court took into account
among others, the following: (1) size of the estate, (2) number of
heirs, (8) number of tenants occupying the property, (4) income
of the estate, and (5) difficulties allegedly attending the valuation
of the estate and partition thereof.

It was admitted that the estate in question was large. This fact
alone does not establish, however, the presence of the other requisites,
according to the Supreme Court. The decedent in this case had four-
teen heirs who were divided into two groups, namely, the three
Prietos on the one hand and the six Valdeses and five Legardas on
the other. This led the Supreme Court to hold that the number of
said heirs did not appear to have rendered the settlement greatly
difficult or to have required a high degree of capacity. It was alleged
but not proved that there were 2,000 tenants, apart from innumera-
ble squatters on the property. The Supreme Court said that the
number of tenants and the existence of squatters did not necessarily
prove that the settlement required a high degree of capacity an the
part of the administratrix. The average monthly net income of the
estate was 5,6567.27. On the other hand, it was alleged but not
proved that the average monthly income prior to the death of the
deceased was from P3,000 to #4,000. The requisites of law, accord-
ing to the Supreme Court, are not necessarily deducible from these
figures. Moreover. the staff in charge of the menial and routine
work of administration was substantially increased during appellant’s
incumbency. Again, during the lifetime of deceased, when the pro-
perties were much bigger, the administrator charged for his services
only 200 a month. Lastly, in order to fix the value of the estate
and to find a formula for partition thereof, the heirs held about
twenty-one or twenty-two meetings. The minutes of the meetings,
however. showed nothing concerning any effort, proposal or sugges-
tion made by the administratrix to settle or assist in the settlement
of any issue involved. The Supreme Court, therefore, concluded that
the amount of 220,000 awarded by the lower court, was sufficient
ordinary and extra-ordinary compensation.

Special Proceedings— Sale of property of estates of deceased
personas.
GARIEL, ET AL. V. ENCARNACION, ET AL.
G.R. No. L-6736, May 4, 1954; 50 O.G., No. 6, 2440

HALILI V. LLORET
G.R. No. L-6306, May 26, 1954; 560 O.G., No. 6, 2493

Under the Rules of Court, real property of deceased persons
may be sold when necessary for the payment of debts, expenses of
administration and legacies,’ or when beneficial to the Leirs, devisees

! Section 2, Rule 90, Rules of Court.
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|

and other interested persons, although not necessary for such pay-
ment.? In both instances, the court having jurisdiction of the estate
of the deceased may authorize the administrator to sell real property
in accordance with certain prescribed regulations.? Among them
may be mentioned: 1) the administrator shall file a written petition
setting forth facts showing that the sale is necessary or beneficial,*
and 2) the court shall fix a time and place for hearing such petition
and cause notice thereof to be given to all persons interested.? The
requirements of law apply to testate and intestate proceedings be-
cause in both cases the heirs are entitled to be given an opportunity
to be heard and to protect their rights and interest in the cstate.®
It has been held that the law in this respect must be strictly com-
plied with.7 It must also be taken as mandatory. Failure to comply
with it renders void the order authorizing the sale as well as the sale
made in pursuance thereof.® The present case of Gabriel v. Encar-
nacion ®* reiterates the foregoing observation.

On November 28, 1962, respondents, one of whom was the ad-
ministratrix, filed a motion with the competent court praying that
all the real properties of the intestate be sold for cash at public bid-
ding on the date and hour to be fixed by the court. The motion was
set for hearing on December 5, 1952 and due notice thereof given to
the opposite parties. However, on the date fixed. it was not heard be-
cause there was no judge to act and take cogmnizance thereof. On
April 8, 1958, respondents filed another motion inviting attention of
of the court to the pendency, among others, of the motion of Novem-
ber 28, 1952 and praying that all the pending motions and incidents
of the estate be referred to the court holding sessions at Pasig, Rizal.

¥ Section 4, Rule 90, Rules of Coct.
3Section 7, Rule 90, Rules of Court.
¢ Section 7(a), Rule 90, Rules of Court: “The executor or administrator shall
ﬁlenwt&tmpc’maxmn forth the debts due from the deceased,
es

tbelegaaa,thevaluc of the personal estate,
estate 2o be sold, mortgaged, or otherwise encumbered, and such other facts as shown
that the sale, moctgage, or other encumbrance is necessary or beneficial”.
8 Section 7(b), Rule 90, Rules of Court: “The court shall thereupon fix a

time
u\dphaforbungmchptumu\dc:menoucesmnngd\emnmofdtpc&
tion. the resson for the same, and the time and place of hearing, to be given per-
sonally or by mail to the persons interested, and may cause such further notice to
be given, by publication or otherwise. as it shall deem proper”.

'Bﬂmv Baun. 33 Phil. 654, 661 (1929).

® Gebriel v. Encarnacion, GR. No. L-6736, May 4, 1954; S0 O.G, No. 6
2440, citing Ortaliz v. Registrar of Deeds of Occidental Negros, 35 Phil. 33 (1930);
Hashim v. Bautista Vda. de Nolasco, 56 Phil. 788 (1931); Estate of Gamboa v.
Floranza, 12 Phil. 191 (1908).

®* Note 8, supra.
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To this motion, petitioners interposed opposition. On April 20, 1953,
petitioners as well as respondents appeared and expressed their ar-
gument for and against the motion filed on April 6, 1963. On April
29, 1968, the court issued an order granting the motion for authority
to sell and setting the date of the sale. Petitioners filed a motion
for reconsideration on the ground that the motion granted was not
before the court during the hearing that took place on April 20, 1953.
Upon denial, the case was elevated to the Supreme Court by certio-
rari. The question was: Were the regulations above-mentioned
lelowed in the present case. This was answered by the Court,
thus—

“The answer must of necessity be in the negative for the simple
reason that the motion filed by respondents for the sale of the real
properties of the estate has not been set for hear‘lng by the court ag

required by the regulations.’”” 10

At the hearing of the motion to transfer the case to the Pasig
branch, the parties incidentally discussed the merits relative to the
sale of the properties. This, however, was not the purpose of the
hearing, according to the Supreme Court. Counsel for petitioners
went to the court not precisely to argue that matter but merely the
question relative to the transfer of the case.

Once the authority to sell the property of deceased persons has
been duly granted, the next step ordinarily is the negotiation and
execution of the sale. The executor or administrator seems to be
required to see to it that the terms of his authority conform with
those of the sale executed by him. Otherwise, the provisions of the
Rules of Court prescribing the regulations relative to the granting
of authority,’! would be set at naught. This observation gains co-
gency when the mandatory character ' and purpose of the said re-
gulations 12 are considered. A conveyance whose terms are at var-
iance with the authority under which the same was executed seems
to be no better than an unauthorized transaction. The pertinent
question that may be raised is: What is the effect of the variation
upon the sale? The case of Halili v. Lloret ¢ is in point.

At the outset, it should be stated that in the present case, there
was no sale but merely a negotiation to that effect. Defendant R.

10Tt should be noted that said motion was primarily set for hearing by coun-

sel on December 5, 1952, upon giving due notice to the ite counsel, but that the
motion was not actua”y heard because there was no judge who could act and tke

izancc thereof. Aside from that instance, the motion was never set foc hearing
again for which reason counsel foc petitioners was s when he rtfcwcd copy

of the ocder of the court granting the motion for the sale of the property”.
' Note 3, supra.
1 Note 8, supra.
3? Note 6, supra.
1*G.R. No. L6306, May 26, 1954; 50 O.G, No. 6, 2493.
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G. Lloret, judicial administrator of the estate of F. A. Gonzales, re-
quested and obtained from the court authority to sell certain real
property of the deceased. Thereafter, negotiations between plain-
tiff and defendant were made leading to the execution of a document
Exhibit D. The terms of this document were at variance with those
of the authority to sell in three points. First, the authority to sell
referred to certain lands in the barrio of Sabang, municipality of
Baliwag, Bulacan. The negotiations, however, included, among those
to be sold, lands situated in the barrio of San Roque. Second, the
authority had the express condition that the encumbrance affecting
the lands to be sold would first be paid. On the other hand, the
document embodying the negotiations stipulated that the sale would
be free from any encumbrance, with the exception of the sum of
30,000 which was indebted to one Valero, that the possession of
the lands sold should be delivered to the purchaser sometime in
March, 1954, and that if this could not be done, the lands would be
substituted by others of the same area, value and conditions, belong-
ing to the same estate.?® Third, the authorization called for the sale
of six parcels of land belonging to the estate. In the document as
drawn up, however, it appeared that only five parcels of land would
be sold to plaintiff and the other parcel to defendant administrator,
through plaintiff.1®* In an action for specific performance, the Su-

preme Court held:

“Both plaintiff and defendants knew well that the properties
were subject to judicial administration and that the sale could have
no valid effect until it merita the approval of the court, so much so
that before the lands were opened for negotiation the judicial admin-
istrator, with the comformity of the heirs, secured from the court
authorization to that effect, and yet. . .the terms that were made
to appear in the document Exhibit D differ substantially from the
conditions prescribed in the authorization given by the court, which
indicates that said document eannot have any binding effect upon
the parties nor scrve as basis for an sction for specific performance,
as now pretended by the plaintiff, in the absence of such judicial

approval.”

18 “This is an onerous condition which does not appear i the authorization
of the court. Of course, this is an eventuality which the plaintiff wanted to fore-
stall in view of the fact that the lands subject of the sale were pending litigation
between the estate and Ambeosio Valero, but this is no justification for departing from
the precise terms contained in the authorization of the court”.

16 In this connection, it was agreed upon that, after the execution of the sale,
plaintiff would in turn resell to defendant, who was the administrator of the estate
whose land was the subject of the sale, one of the parcels for an undisclosed amount.
The court observed that “this cannot legally be done for,
hibirs that a land subject of administration be sold to i
The law referred to is Art. 1491 of the Civil Code of the Philippines. See also
Rodriguez v. Mactal, 60 Phil. 13, 16 (1934).

-
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Special Proceedings—Issue in probate of wills.

VARO V. VANO VDA. DE GARCES
G.R. No. 1L-63803, June 80, 1964; 60 O.G., No. 7, 38044

The present case of Vano v. Vano vda. de Garces® seems to be
a new impression in Philippine jurisprudence. In this case, Teodoro
Vafio petitioned the Court of First Instance of Cebu to have an in-
strument purporting to be the will of deceased Jose Vaiio probated.
Paz Vaiio vda. de Garces and others filled an opposition, alleging,
among others, that (1) the supposed will was procured by undue and
improper pressure and influence, (2) the signatures of the alleged
testator were procured by fraud and trickery, and (3) the supposed
testator was incapable of making a will at the time of its execution.
During the trial, oppositors presented a handwriting expert, who
testified that the signatures purporting to be those of Jose Vafio were
forgeries. Objection was interposed by petitioner on the ground that
the opponents not only failed to allege as a basis of their opposition
that the signatures of the testator on the supposed will were forged
but, on the contrary, they impliedly admitted the genuineness of said
signatures, merely claiming that said signatures were obtained
through trickery and fraud and under undue pressure and influence.
The issue squarely presented, in the words of the Supreme Court, was
“what evidence an ongonent to a probate of a will may be per-
mitted to present at the hearing—whether or not he is limited to
presenting evidence to sustain the particular objection or ground on
which he bases his opposition to the probate.”

In some jurisdictions in the United States, the rule is that the
issue in contested wills is made up by the pleadings or framed from
the same, and no evidence can be introduced except in support of
allegations contained in such pleadings.? In other words, the allegata
and the probata must correspond.? Thus, it has been held that where
there were no allegations that the will was not properly signed and
attested, a verdict for the contestant cannot be sustained on evidence
tending to prove that such Wagi the case.¢ In another decision, it
was ruled that where the petition in a will contest case does not
allege that the will was signed by testator’s wife, and not by him,
evidence to show such fact is inadmissible.3 The example given by
the Philippine Supreme Court is that, if the only opposition to the
probate of a will is lack of mental capacity of the testator, then the
oppositor in presenting evidence will be confined to that point. The
reason for the procedural requirement that the assailant of a will
should state the ground or grounds upon which he bases his opposi-
tion is that “it enables those who claim under the will to prepare for
trial upon the real issues upon which the controversy is to be de-
cided and prevents them from being taken by surprise by the testi-

1 G.R. No. L6303, Junc 30, 1954; 50 O.G., No. 7, 3044.
2 Vaiio v. Vano vda. de Garces, note 1, supra.

3 Purdy v. Hall, 25 N.E. 645, 646-647 (1890), citing Flinn v. Owen, Il IIL
sIbid., Camichael v. Reed, 45 1ll. 108.

® Wood v. Carpenter, 166 Mo. 465, 66 S.W. 174 (1901).
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mony introduced.” ® It seems that the Rules of Court contains a
substantially similar requirement. Section 10 provides that “anyone
appearing to contest the will musat file a writing stating his grounds
for opposing its allowance, and serve a copy thereof on the petitioner
and other residents of the province interested in the estate.””” The
reason given by the Philippine Supreme Court for this provision is
also substantially the same as that set forth above.? As may be
seen presently, however, the section and the reason did not prevent
the Supreme Court from answering the issue in the present case in
the negative.

In other jurisdictions, a different rule obtains. There, the issue
in testamentary contests is fixed by statutes and is practically the
old common law issue devisavit vel nom °—is the instrument pre-
sented for probate the last will and testament of the testator? Said
issue may not be varied by the pleadings and every attack on the
validity of the will may be employed.?® In the State of Ohio, for
instance, the issue involved in this kind of contest is fixed by Seec-
tion 56861, Rev. St. 1892, which provides that “an issue shall be made
up, either in the pleadings or by an order on the journal, whether
the writing produced is the last will or codicil of the testator, or
not. . .” 11 Within this general issue, there may be Included-——and
generally they are included—a number of issues special in their
nature. Among these are the following: 1) that the testator was
lacking in mental capacity, 2) that he was unduly influenced, as that
term is defined by law, 3) that there was a defective signing or at-
testation, and 4) that the testator was not of | age.l? In all
cases, however, the general issue, having been specifically prescribed
by statute, ‘“‘cannot be varied or restricted by averments in the plead-
ings, whether controverted or not.” ' The law in this respect is

¢ Note 3, supra.

TRule 77, Rules of Court.

* “The of this legal peovision is clear, and it is to ise the person
inter:

or persons ing the probate of a will, as well as any other perions inter-
ested in the estate, of the reasons in opposing prebate so that they may prepare the
necessary evidence to counteract and disprove said ground of opposition, this, in sddi-
tion to appeising the court itself of the issue invdlved in the proceedings so that it
may inteﬁigcndy direct the presentation of evidence during the hearing”. Vaio v.
Vaiio vda. de Garces, noe 1, supra.

* “Did he devise or not? An issue devisavit vel mon is an issue of fact as to whe-
ther a will in question was made by the testator as his own responsible act.™ BALLAN-
TINB, J. A., Law Dictionary with Pronunciation (1948) 372; Sce also Bouvier’s
Law Dictionary and Condise Encyclopedia (1914) 861.

°Vasio v. Vao Vda. de Garces, note 1, supra.

11 The section is taken from the case of Tacey v. Cummmgham, 68 N.E. 1001,
1003 (1903).

12 Niemes v. Nicmes, 97 Ohio St. 145, 150; 119 N.E. 503, 504.505 (1917);
Fox v. Lynch, 183 N.E. 177, 180 (1932).

13 Dew ». Reid, 52 Ohio St. 519, 40 N.E. 718, 719-720 (1893); Campbell v.
Dectroit Trust Co., 266 N.NW. 351, 355 (1936); Adams v. Foeley, 173 N.B. 197,
201 (1929) dissenting opinion; Fox v. Lynch, 183 N.E. 177, 180 (1932).
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imperative in its terms.’¢ It has been held that the evidence need
not be confined to the pleadings nor should it correspond with the
allegations therein.!> In all cases, the will may be assailed upon
any and all grounds that would expose its invalidity,!® regardless of
whether those grounds are alleged or not.17 Any competent evidence
therefore, tending to prove, for any reason, such invalidity is admis-
gsible and should receive proper consideration.?® The reason for the
rule is *‘to prevent a disposition of cases for the contest of wills upon
the mere consent or acquiescence of the parties, in any form.” 1°

The Philippines has no provision expressly stating that the is-
sue in will contests shall be “whether the writing produced is the
last will or codicil of the testator or not.” However, under section
12, Rule 77, of the Rules of Court, the probate court, before
allowing a will, must first be satisfied, upon proof taken and
filed, that the will was duly executed, that the testator at the time of
its execution was of sound and disposing mind, and that he was not
acting under duress, menace, and undue influence, or fraud.?¢ Sec-
tion 9 of the same Rule also provides that the will shall be disallowed
(a) if not executed and attested as required by law; (b) if the testa-
tor was mentally incapable of making a will; (¢) if it was executed
under dureus, or the influence of fear, or threats; (d) if it was pro-
cured by undue and improper pressure and influence, on the part of
the beneficiary, or of some other person for his benefit; (e) if the
signature of the testator was procured by fraud or trick, and he did
not intend that the instrument should be his will at the time of fixing
his signature thereto.?? Because of these two provisions, the Su-
preme Court declared:

“As the law in our jurisdiction on the probate of wills now
stunds, we are inclined to adopt the second view, namely, that the
law itself fixes or determines the issue.”

Accordingly, the oppositors in the present case were not precluded
from attacking the will in question on the ground of forgery despite
the fact that their opposition was confined to grounds(b), (d), and

14 Dew v. Reid, supra 13; citing Walker v. Walker, 14 Ohio St. 157.

12 Dew v. Reid, supra 13, citing Runyun v. Price, 15 Ohio St. 1: *“There are no
pleadings to which the evidence must be confined, oc with the allegations of which
1t must .
1¢ Dew v. Reid, supra 13; citing Runyun v. Price, supra 15.

17 Fox y. Lynch, Note 12, supra, citing Dew v. Reid, note 13, supra.

18 Dew v. Reid, note 13, supra, Fox v. Lynch, note 12, supra.

1 Dew v. Reid, supra 13, citing Walker v. Walker, note 14, supra. .

29 Sec. 12, Rule 77 of Rules of Court.—"If the court is satisfied, upon proot
taken and filed, that the will was duly exccuted, and that the testator ar the
time of its execution was of sound and disposing mind, and not acting under duress,
mensce, and undue ifluence, oc fraud, a certificate of its allowance, si mﬁrthc
judge, and attested by the scal of the court, shall be attached to ill and
certificate filed and recorded by the clerk.”

71 See also Art. 839, Civil Code of the Philippines.
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(e) of section 12, Rule 77 as above stated. In the light of this ruling,\
an oppositor objecting to the probate of a will on one or two specific
grounds may, during the hearing, add other grounds and submit
evidence in support of the same. It may not be amiss to state, how-
ever, that a careful practitioner would not, as much as possible, avail
of the procedure. For as stated by the Supreme Court, “when this
happens, as it did in the present case, one is more or less justified
in inferring that they were in doubt as to the basis of their opposi-
tion, a fact which naturally and not inconsiderably weakens their
stand. . . Conduct and attitude, changeable and uncertain, does not
strengthen their position.”

Special Proceedings— Liguidation of conjugal partnership pro-

perty.
MACALINAO, ET AL. V. ANGELES, ET AL.
G.R. No. L-5705, June 80, 19564 ; 60 O.G., No. 7, 83041

Upon the termination of the conjugal partnership of gains,* the
community property shall be liquidated. If the dissolution is brought
about by the death of either spouse,? the liquidation may take place
in the testate or intestate proceedings of the deceased, in accordance
with section 2, Rule 75 of the Rules of Court,® or in an ordinary
action for liquidation and partition authorized by Act No. 3176.4
It has been held that these remedies are alternative, and not simul-

! Artide 175, Civil Code of the Philippines:—*The conjugal partnership of gains
terminates: (1) Upon the death of ecither spouse; (2) When there is a decree of
legal separation; (3) When the marriage is annulled; (4) In case of judicial separa-
tion of property under article 191.”

*If the dissolution takes place by annulment of marriage, legal separation, oc
judicial separation of peoperty, there are only two ways of liquidation. namely: (1)
extrajudicial ition between the husband and wife, and (2) ordinary action foc

iti (TorenTiNO, A. M., 1 COMMENTARIES AND JURISPRUDENCE ON THBE
Crvi Coos oF THB PHiLiepINes [1953] 430; Franasco, V.J., I CGvi. Coos ofF
THE PHILIPPINBS, ANNOTATED AND CoMMENTED [1933] 576).

#Sec. 2, Rule 75, Rules of Cowt.—“When the marriage is dissolved by the

death of the husband oc wife, the community property shall be inventoried, adminis-

3

tered, and liquidated, and the debts thereof paid, in the testate oc intestate proceed-
ings of the deceased spouse. If both spouses have died, the conjugal partnership shall
be Li in the testate or intestate prooeedings of efther.”

idated
Act No. 3176, which amended section 685 of the Code of Givil Procedure:
When the iage is dissolved by the death of the husband oc wife, the com-
pnﬁaty be inventocied, administered, and liquidatad.ofanicdzc debes
be paid, in the testamentary oc intestate proceedings deccased
in accordance with the isions of this Code relative to the administration
quﬁchdmofdxeaamoidccaseapa:ms,am i
thmuclvaoft‘hcn?bzgran to them this
judicial partition and liquidation of said peroperty.”” (First paragraph).

-

i
E

|
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taneous.> Given a case, which of the two ways of liquidating the
conjugal property shall be selected and adopted? Where the estate
has debts testate or intestate proceedings, which are especially
adapted to the settlement of estates of deceased persons, may be
commenced.® On the other hand, when there are no debts to pay,
the liquidation and partition of the property of the conjugal partner-
ship may be made in an ordinary action instituted for that purpose.?
Thus, in the case of Macalinao v. Angeles,® it was held that an or-
dinary action for accounting, ligquidation and partition of a conjugal
estate is preferred to an intestate proceeding, when the heirs are
of age or duly represented and the estate has no debts. This is =so
because, in such case, ‘“‘there is no reason why the estate should be
burdened with the cost and expenses of an administrator,® the judicial
administration and the appointment of an administrator being su-
perfluous and unnecessary.1°

The antecedent facts of the above-cited case are as follows: In
a land registration case wherein defendants were applicants and
plaintiff was oppositor, the latter manifested to the court that she
would file intestate proceedings with a view to determining the
ownership of the two parcels of land sought to be registered. This led
the court to issue an order suspending the said registration proceed-
ing until the determination of the real owner of the said land in the
proposed intestate proceedings. However, plaintiff, instead of doing

* Calma v. Taiiedo, 66 Phil. 594, 596-597 (1938): The reason for the ruling
is that “an anomalous and chaotic situation would result if conjugal property were
administered, liquidated and distributed at the same time in a testamentary peoceed-
ing and in an ordinary action for liquidation and partiion of peoperty.”

* ¢ FRANGsCO, 0p. cit., 576, TOLENTINO, op. cit., 432: “If there are debts, and
the ies interested cannoc on the settlement of said dcbes, the liquidation
of partnership can take ce only in judicial administration proceedings.”

" Moaan, M. V., IT CoMMENTS oN THE RuLes or Courr (1952) 336: “It is
only when debes exist and there is no way of collecting them extrajudicially because
the creditors have not reached an amicable settlement with the heirs, that can
compel the filing of special proceedings befoce the court for the liquidation of said

T Cruz v. de Jesus, 52 Phil. 870, 873 (1929); In this case, plaintiff filed an ac-
ton for partrtion of conjugal pr , but the court dismissed the same, it being
of the opinion that the mwuatcmtcaintuutc ing. The
estate had no debss. Heid:“Wca:cofthcopi:ﬁmandwhold, t in accordance
with section 685 of Act 190, as amended by Act No. 3176, when there are no debxs
to pay, the liquidation and partition of the property of the conjugal parmership,
dissolved the death of ore of the spounses, may be made in an o:dinary action
instituted foc that purpose.”

* G.R. No. L-5705, June 30, 1954; 50 O.G, No. 7, 3041.

*llustre v. Alaras Frondoza, 17 Phil. 321, 323.324 (1910); Bondad v. Bondad,
34 Phil. 232, 235236 (1916); Baldemor v. Malangyaon, 34 Phil. 367, 369-370
(1916). _

1 Utulo v. Pasion Vda. de Gaveia, 66 Phil. 302, 306 (1938), ctung lNustre
v. Alaras Frondoza, supra; Malabacan v. I,gndcio, 19 Phil. 434, 435436 (1911);
Bondad v. Bondad, supra; Baldemor y. Malangyaon, supra; Fule v. Fule, 46 Phil.
317 (1924).
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what she had :announced, instituted against defendants an action for
accounting, liquidation and partition of a conjugal estate involving
the aforementioned two lots. The lower court dismissed the action,
upon motion of defendants on the ground that intestate proceedings
should have been filed in accordance with the order of the court.
Hence this appeal. The Supreme Court reversed the appealed -de-
cision, holding that plaintiff's ‘manifestation that an intestate pro-
ceeding would be filed thus leading the lower court-to suspend the
registr:éion proceeding, did not legally deprive her of the right to
avail of the proper judicial remedy. The essential basis of the order
suspending the registration case was the necessity of determining the
ow;xerahlp of the controverted land. Substance should be preferred
to form.2!

Under Act No. 8176, which amended section 685 of Act No. 190,12
there were three ways of liquidating the community property,
namely: 1) in the testate or intestate proceedings of deceased per-
sons, 2) in an ordinary liquidation and partition proceedings, and
3) by an extra-judical partition and liquidation.?* The present case
applied the second method.3¢

Under the Rules of Court, it seems that the said liquidation may
also take place in three ways:'5 1) by extra-judicial partition,1® 2)
by an ordinary action for partition,'” and 8) by testate or intestate
proceedings.’® The choice of the proper remedy seems to depend
upon the facts of each case. If the decedent left no debts ® and -the
heirs and legatees are all of age, or the minoras are represented by
their judicial guardians,©® the parties may, without securing letters
of administration, divide the estate among themselves as they see
fit by means of a public instrument flled in the office of the register

M In Mecalineo v. Angeles, supra, the Supreme Court further observed: “Ap-
pellees’ comtention that the action at bar is not any better than the land registra-
tion case wherein the question of title can as well be decided, finds an easy en-
swer in the fact that the appellants seek, in addition to their ownership, an account-
ing and liquidation of the conjugal estate of their predecessors in interest.”

13 See note 4.

12 Papnria, A, I Qv Cooe, ANNOTATED, (1933) 322

14 Sec. 2, Rule 75 of the Rules of Court “is without prejudice to the action for
liquidation and partition authorized by Act No. 3176 (II MoeaN, op. cit., 333).

13 TOLBNTINO, op. cit., 430; Franasco, op. at, 375.

4 Sec. 1, Rule 74 of Rules of Court; Pabnira, op. at.,, 322

17Sec. 1, Rule 74 of Rules of Court

18Sec. 2, Rule 73 of Rules of Court.

313 Sec. 1, Rule 74 of Rules of Court.—*“It shall be that the decedent

lefe itor files a petition for letrers administration within two
years after the death of the decedent”
* MoeAN, op. ¢i., 337: “No:c, however, L!u.t under Rep. Act 386, the fnthcr,

in , lcgdadmmmwrofdmepmw
the child under parental authority (Art. 320) without need of judicial appoint-
Report of the Code Commission on the proposed Civil Code, p. 91).”

EBR.
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of deeds.?! Should they disagree as to the division of the estate, an
action for partition may be brought.?2 In such action, the liquida-
tion of the partnership property is implied.?? If there are debts
and the parties interested cannot agree on the settlement of said
debts, the liquidation can take place only in judicial administration
procecdings.2¢

*1 Sec. 1, Rule 74 of Rules of Court.—“If there is only one heir or one legatee,
he may adjudicate to himself the entire estate by means o{an affidavit filed in the
office of the register of deeds.”

** Sec¢. 1, Rule 74 of Rules of Court; MoraN, op. cit., 343,

TOLENTINO, op. cit., 432: “An ocdinary action for liquidation and partition
of the pcoperty of a conjugal partnership, which has already dissolved, will be
proper, if the parties cannot agree and if there are no debts to be paid.”

33 Cruz v. De Jesus, 52 Phil. 870, 873 (1929), dting Remolino v. Peralta, G.R.
No. L-10834, November 16, 1917, not reported.

*¢ TOoLENTINO, op. cit., 432; FRANCSCO, op. ci., $76.



