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In the workaday world of businessmen, a reasonable degree of
stability in law is required, more perhaps than is denanded in other
fields of human activity. Businessmen may speculate as to facts,
and frequently do so, but they can ill-afford to be in doubt as to
the rules of law which govern their transactions which daily trans-
pire. Otherwise, commercial activity will be retarded, men presently
engaged therein will be tempted to withdraw to other ventures, for
men are not wont nor inclined to stake large fortunes upon the
unhinged sway of luck or chance.

It Is perhaps with the realization of this necessity that the Su-
preme Court decided commercial law cases in the year 1953. The
bulk of these cases merely reiterate previous legal doctrines. And
except for three cases In Corporation Law I and one in Warehouse
Receipts Law,' the domain of commercial law, during the period
under review, stands unadorned by legal novelties.

By and large, therefore, it may bc remarked that the pace of
mercantile law is slow, corollary to the factual observation that judi-
cial decisions thereon trickle in scantiness. Yet, it goes without
saying that with every ruling laid down by the Supreme Court, sub-
stantial interests are affected.

I. NEGOTIABLE INSTRUMENTS LAW
Acceptance is the act by which the person on whom a bill of

exchange is drawn, called the drawee, assents to the request of the
drawer to pay it, or in other words, engages, or makes himself liable,
to pay it when due.2  The Negotiable Instruments Law provides that
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prepntment must be made to the drawee for acceptance where there
is an express stipulation to that effect, where such presentment is
necessary to fix the maturity of the instrument or where the bill is
drawn elsewhere than at the residence or place of business of the
drawee.' Such presentment, as a general rule, must be made within
a reasonable time, otherwise the drawer and all indorsers are dis-
charged. s As to what constitutes a reasonable time within which
to present a bill for acceptance, no hard and fast rule can be laid
down. It is a maxim of English law that "how long a 'reasonable
time' ought to be is not defined In law, but is left to the discretion
of the judges" • In general, however, it may be defined as such
length of time as may fairly, properly, and reasonably be allowed or
required, having regard to the nature of the instrument, the usage
of trade or business, if any, with respect to such instruments, and
the facts of the particular case.7

In N. 0. Behn, Meyjer and Co. v. Hongkong and Shanghai Bank-
ing Corporation,S the Supreme Court held that a lapse of one month
and five das, without valid excuse, from the date the holder's agent
received the bill of exchange for transmission to the drawee to the
date when the same was actually delivered to the latter, constitutes
an unreasonable delay in the delivery of the bill of exchange to the
drawee for acceptance. The fact that there was a declaration of
war between England and Germany is not a sufficient excuse, it hav-
ing been shown that the airmail and steamer services between New
York, where the holder's agent was, and Amsterdam, the place of
acceptance, did not cease to operate.9

Where an instrument is duly presented for acceptance or pay-
ment and acceptance or payment cannot be obtained, or where pre-
aemtment has been excused and the instrument is overdue and un-

"Art No. 2031, Se. 143.
Id, Sec. 144.

4Co. Litt. 50, dted in Black's Law Dict., 4th Ed. (1951), p. 1653.
' Act No. 2031, Sec. 193. See also Tin Lick Oil Co. v. Marbury, 91 U.S. 591,

23, L Bd. 328, 331 (1876); Hmme v. Fichc Lime & Cement Co., 220 Ky. 791, 295
S.W. 1012, 1013 (1927); Lumbermen's Reciprocal Ain. v. /anrren, 272 S.W. 826,
827 (1925); Simmnown v. Western bNdemnity Co., 210 S.W. 713, 715 (1919).

* G. R. No. L-5537, ptxn. May 29, 1953.
* The Cot= -=-- Ir should be ncted that, notwithstanding the

declazratinn of war England and Germany, the airmail and steamer services be-
wwT New York, London and nuterdan ,,r then in operaci. FHd the docu.
n ibeen delivered in due coursc, the drawee could have no cxcuse for refusing accept-
ance, and could have taken the steps he may deem o ,per regarding the disposition of
the cargo as contempated in the circu. Defendant-appellant has assumed the task
of talin acdon on the cargo as called for in the cirular and must consequently
AcSAv the Cog.ponding risk and respoosibility."
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paid, it is said to be dishonored.10 It then becomes necessary for the
holder in order to hold those secondarily liable on the instrument,
to give them either oral or written notice of such dishonor.11 In
order to prove that the regular legal steps have been taken by the
holder to fix liability upon the parties secondarily liable, it is neces-
sary, in case of a foreign bill of exchange, and frequently desirable,
in case of an inland bill or note, to have the testimony of some re-
sponsible person, usually a notary, that the proper procedure has
been followed, otherwise the drawer and indorsers are discharged.
This is called a protest. 12 Thus, in the same case of Behn, Meyer
Co. v. Hongkong and Shanghai Banking Corxomw on,23 the Supreme
Court ruled that the failure of the holder of the foreign bill of ex-
change to make the necessary protest after the drawee had refused
acceptance was fatal to his right of recourse against the drawer.

II. PUBLIC SERVICE LAW

A. NATURE OF PUBLIC SERVICE

Public service is the term applied in modern usage to the ob-
jects and enterprises of certain kinds of corporations, which spe-
cially serve the needs of the general public or conduce to the com-
fort and convenience of an entire community, such as railroad, gas,
water, and electric light companies, and companies furnishing motor
vehicle transportation.?'

Under the law as amended, 15 to constitute public service, it is
not necessary tLat the use be offered to the indefinite public gene-
rally and indiscriminately. If the operator deals only with a por-
tion of the public or a limited clientele, the service is still public
service, provided it is done for general business purposes. 5 The
devotion to public use must be of such character that the public gene-
rally, or that part of it which has been served and which has ao-
cepted the service, has the legal right to demand that that service
shall be conducted, so long as It is continued, with reasonable effi-

"Act No. 2031, Sem. 148, 149, 150, ad 83.
"Id., Sc=. 89 and 96.
"Id., Se. 152. See also Ma 7 Y. Widock ,and Toledo LoiggUg & R. Co., 148,

Wash. 572, 269 P. 815, 817 (1928).
2,G. R. No. L-5537, prom- May 29, 1953.
', Blakes Law Dict., 4th Ed. (1951), p. 1394, citing Hario, v. Big FoKr B,,

Lime;, 217 Ky. 119, 288 S.W. 1049.
", Co. Act No. 146, as -mcciied by Corn. Act No. 44.
1 6d., Sec. 13 (b). L.o Sk-redorimg Co. v. Pic Service C4mmusion, G. R.

No. 1- 5458, prom. September 16, 1953.
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ciency under reasonable charges. 17 The right to enjoy the use must
be by right and not only by permission. 8

However, incidental service devoid of public character and in-
terest is to be excluded. This was the import of the statement by
the Supreme Court in Luzon Stevedoring Co. v. Public Service Corn-
missioi&19 in which it stated:

"'* The transportation service which was the subject of the com-
plaint was not casual or incidental. It has been carried on regularly for
years at almost uniform rates of charges. Although the number of peti-
tioners' customers wAs limited, the value of the goods transported was not
inconsiderable. Petitioners did not have the same customers all the time
embraced in the complaint, and there was no reason to believe that they
would not accept, and there was nothing to prevent them from accept-
ing new customers that might be willing to avail of their service to the
extent of their capacity."

As to what will constitute incidental service as distinguished
from public service, there is no fixed rule. As observed by the court,
the demarcation line is not susceptible of exact description or defini-
tion, each case being governed by circumstances peculiar to it, the
question involved depending on such factors as the extent of the
service,2 0 whether such person or company has held himself or itself
out as ready to serve the public or a portion of the public generally,2 1
or in other ways conducted himself or itself as a public utility.2

Di. PURPOSE OF THE LAW
The facts of Luzon Stevedoring Co. v. Public Service Commis-

sion,2 briefly, are as follows: Petitioners, aside from stevedoring
and harbor towage business, engaged in the interisland service of
hauling cargoes. The cargoes were loaded on their barges and towed

" Ricdrdon v. Railroad Commision of Californaia, 191 Cal. 716, 218 P. 418, 420
(1923).

23 U.S. Y. Tmz Piaco, 40 PMil. 853 (1920); lhailo Ice and Cold Storage Co. v.
Public Utility Board, 44 Phil. 551 (1923).

39 G. R. No. L-5458, pronm. September 16 1953, supra.
*0 Any ancy, buns untality, business industry or service which is used or con.

ducted in such manner as to affect the community at large, and which is noc limited
o restricted to any particular class of the community is a public utility. See State
Public Utilities Commission Y. Monarch Refrigerating Co., 267 II1. 528, 108 N. E. 716,
Ann. C.3. 1916A, 528 (1915).

21 The est for determinng if a concern is a public utility is whether it has held
itself out as ready, able and willing to serve the public. See Humbird Lumber Co. v.
Public Utilities Commission, 39 Idaho 505, 228 P. 271 (1924).

22 A business or service which is eagaged in regularly supplying the public w.ith
some comaodity or service which is of public consequence and need, such as electricity,
gas, water, tranortation, or telephome or relegraph service, is a public utility. See
Gulf States Utilities Co. v. State, Tex. Civ. App., 46 S.W. 2d 1018, 1021 (1932).

3 G. R. No. 1-5458, proxm September 16, 1953.
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by tugboats. For this service, the petitioners charged freightage.
On the complaint by an association of shipowners that they were en-
gaged in the transportation of cargo for hire without previous au-
thority by the Public Service Commission, the latter issued an order
restraining the petitioners from further engaging in such service
until the rates they propose to charge are approved by the Commis-
sion. This is a petition for review of such order.

The petitioners contend that the Public Service Law should be
read as to embrace only persons and companies that are in fact en-
gaged in public service with a corresponding qualification of an offer
to serve indiscriminately the public and not those which cater to a
limited portion of the public under private agreements.

The Supreme Court disposed of this contention as devoid of me-
rit, stating that the purpose of the law is to protect the public against
poor, inefficient and inadequate service and unreasonable charges,
nnd to prevent ruinous competition. To the extent, therefore, that
private agreements may tend to wreck or impair the financial sta-
bility and efficiency of public utilities who do offer service to the
public in general, they are affected with public interest and fall
within the police power of the State to regulate.2 '

C. LEASE DISTINGtUISHED FROM HIRE

In'the same case,2 the Supreme Court distinguished lease from
hire as follows:

'do 0 The contracts between petitioners and the owners of the cargo
were ordinary contracts of transportation and not of l1sim. Petitioners
watercrmft were manned by crews in their employ And payroll, and the
operation of the said craft was under their direction and control, the cus-
torners aswning no responsibility for the goods handled on the barges.
Petitioners' lighters and tugboats were therefore not leased. They were
hired, hired in the sense that the shippers did not have direction, control,
and maintenance over them, which is a characterictic feature of 'eam

D. PRIOR OPERATORS VS. EMERGENCY OPMATVRS

The prior operator rule may be stated thus: "So long as the
first licensee keeps and performs the terms and conditions of its li-
cense and complies with the reasonable rules and regulations of the

26SUCh a ccanmimson is a legal administarve body, provied for the zdzninfst-
tion of certin nutte witfin the police power, witha src to make regulatios as to
ctain manrs when required foe the cristing laws operate. See People ex rl.
New Yok Telephone Co. v. Public S-reie Commirrion, 2nd Dist, 141 NY.S. 1018,
1022, 157 App. Div. 156 (1913). Also, Bstangd Tranmsportation Co. v. Golua, 32
PIl. 45 (1928).

: Lutom Stcvdoiing Co. v. Public Servikc Commission, supra.
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Commission and meets the reasonable demands of the public, it should
have more or less a vested and preferential right over a person who
sieks to acquire another and a later license over the same route." 26

In Interprovincial Autobu Co. Inc. v. Mabanag,27 decided in
1951, there was a departure from the rule with regards to provi-
sional permit holders immediately after liberation. The court jus-
tified its stand on the ground of encouragement and protection to
those persons and entities who stepped into the breach caused by the
war, when the equipment of the old operators and common carriers
were lost and destroyed and their service paralyzed, and helped in
the rehabilitation of the transportation business. This view was rei-
terated in the subsequent cases of Ma0te Taxicab and Garage Co.
v. Public Service Commission,2 8 and Manila Yellow Taxioab et al. v.
Public Service Commission, 29 not only on the ground of public neces-
sity, but also on equity and justice. Under the Orlanez 30 case, a
recognized exception to the prior operator rule is when the old ope-
rator would not be able to render adequate service even if given an
opportunity to do so. In the case of Interprovincia Bus Co. v. Lu-
baton,81 the Supreme Court went further. Here, although the old
operator was willing to improve and increase his service, the Su-
prerne Court still allowed the second operator to continue. The de-
parture was so sweeping in extent that the opinion was entertained
that the "first operator rule has been overruled." 32

The year 1953 saw the reaffirmance of the prior operator rule.
In Fernando v. Ga/cwdo,$$ the Supreme Court, in setting aside an
order of the Public Service Commission giving to a new bus operator
certificates of public convenience over the routes of the old operators,
stated:

" Being old operators, unquestionably able and ready to icreujs
their units, the petitioners are entitled to protection and priority &a against
ne operator."

" Bagrvmn Trosportation Co. v. Or/ vwf, 52 Phil. 455, 466 (1928), aM applied
in Btamgru TraiwporAwio Co. r. Ocbo, G.R. No. 29154, pro. Dec. 20, 192A- nm

.q..u.Bobol Ltmd Transportiaf2n r. ,damdoni 53 Phil 560; Gilk, v. Halr, 65
P 7A- MdAild Etectric Co. v. Mateo, 66 Phil. 19.

2 G. R. No. L-3302, prom. January 11, 1951.
2 G. R. No. L-2877, prom. Apil 26, 1951.
2 G. R. No. L-27 and G. R. No. 1,3114 to 3208, prom. Oct. 31, 1951.
'o &,tmgas Trtsupottatio Co. v. Orlmws, supra.
' G.R. No. L-3622, prom. July 26, 1951.
&Scope now in the Cas Dige 1951 of the cue of Intrviyui Bia Co. r.

Labao,, suprw. See Mendoa =2d Samonte: Commcrcid Law, 27 Phil. Law Journal
2 (April. 195 ), p. 271, fooenote 42.

I' G. R_ No. L,4860, prc n. September 8, 1953.
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However, it must not be construed to mean that the policy here-
tofore followed of stabilizing the operation of those who risked their
capital in order to fill a public need at a time when the old operators
were unable or unwilling to do so has been taken away. It will still
control when demanded by public convenience and necessity,3 " and
equity and justice.85

E. PUBLIC SERVICE COMMISSION: POWER TO ALTER ESTABLISHED
ROUTES

Under the law, 6 the Public Service Commission is given the
power, after due notice and hearing, to amend, modify or revoke at
any time any certificate issued whenever the facts and circumstances
on the strength of which said certificate was issued have been mis-
represented or materially changed.37 Thus, the power of amendment
may be validly exercised in a case where the purpoee of the restric-
tions imposed in the certificate of public convenience no longer exists
so that there is no more necessity for the same.3*

Can the Public Service Commission, to correct an error it has
made, order motu proprio the alteration of a certain route originally
granted in the certificate of public convenience of a bus operator on
the ground that said route was not in accordance with the evidence
submitted at the hearing granting said certificate? In Halili v. Pub-
lic Service Commision and CAM Trnsit Co. Inc.,29 the Supreme
Court held that it could not as such a procedure is repugnant to the
constitutional mandate that no person shall be deprived of a right
without due process of law, especially where, as in the instant case,
the change would clearly affect and prejudice the right and privilege
of another operator on the same route. As observed by the Court,
the due process of law clause of the Constitution binds not only the
Government of the Philippines but also each and every one of its
branches and agencies. In addition to jurisdiction, procedural due
process implies a fair hearing before some impartial tribunal, with
due notice to the parties to be affected, an opportunity to be heard

"] Jawllma v. Bmitew, G. R No. L-4347, jrom Jamary 31, 1953; Inteproviksist
A utobas Co., Inc. v. Mabmdg, rupra; atrerprovmnew Bus Co., v. Labaton, twpu."' Matte Tcdcab and Gdrqeg Co. v. Public Service Commirrion, supra; Mcila
Yetlow T~axizb et dl. v. PuMic Service Commiuon, rprad.

" C m Act No. 146 as amaded.
" Id., See. 16(m).
3" Pampanga" Bu Co., Inc. and Buaran Bsu Inc. v. Ferndmdo, S. C. G. R. No.

45734; Manid Electric Co. v. Enriqwx ,wd Mdi/a Eectri Co. v. Dit S. C. G. P.
No. 46(82 and 46083, as cied in ToLwm;To: CoumU AL LAws op ThE Pniti-
PINES, Vol. I, &.h Ed., pp. 479-480.

" G. R. No. L5948, prom. April 29, 1953.
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and a trial based on some orderly course of proceedings. 40 Conse-
quently, the issuance of the order without proper notice to the peti-
tioner and opportunity on his part to be heard is a violation of his
right not to be deprived of his property without due process of law.' 1

This case reasserts the doctrine of due process in administrative
proceedings of quasi-judicial character enunciated by Justice Laurel
in the case of Ansi Tibay v. Court of Industrial Rela.tion.,

One month anid a half later, in Hahili v. Public S evice Corn-
rn 8son and Hera," the Supreme Court had occasion to affirm and
explain its stand in the previous case. In this later case, it declared
that although the Commission has the power to amend, by itself
alone, errors of the pen, it must be an amendment which does not
prejudice any of the parties and which does not change the essence
of the decision.

Stating the reason for the rule, the court said:

"That the decision is not in conformity with the evidence presented in
the case does not Justify its amendment by the Commiaion tnotu proprio;
such procedure could give rise to greAt injustice. In utmost good faith,
the Commission could cause great prejudice to some operators and favor
others, and abrogate rights acquired in favor of others."

F. PUBLIC SERVICE COMMISSION: CONCLUSIV7NESS OF FINDINGS

In Javelkna v. Barika,,, the Supreme Court, once again, rei-
terated the rule laid down in previous cases ,5 that the determina-
tions of the Public Service Commission, in the absence of such whim-
sical and capricious exercise of discretion as to constitute abuse
thereof, are conclusive. Under the law, 4 the Supreme Court is au-
thorized to modify or set aside the decision of the Commission only
in the cases where there was no evidence reasonably to support its
conclusion, or that the same was contrary to law, or without its ju-
risdiction.47 In all others, the court is not justified in interfering
with the decision of the Commission. Expresaio unius e8t exclUeio

,0 Bdlsco-EipwAo Filipino v. Pana, 37 Phil. 921, 934; Drmke Y. Kinke, 209
Minn. 29, 295 N.W. 75, 80 (1940); Permoyer v. Neff, 95 US. 733, 24 L Ed. 565
(1878).

SCstirnuxc, Art II, Sec. 1, ci. 1.
"40 O.G. (7th Supp.) 29, 35.38.
"G. R. No. L.560, pron. June 17, 1953.

G. R. No. L.4347, pro. January 31, 1953, rupra.
48 "Btanm TraAmporration Co. et al. r. Vera and Sila, 40 O.G. 2 (1940); Ice

and Cold StOaage v. Vdero, G. R. No. 1,1871, prox. Nov. 18, 1949; Ice nd Cold
Storage v. Irip, G. R. No. L-2458, pcx January 28, 1950.

4CosnmonweaIth Act No. 146, a3 anuxxed.
""/d., Sec. 35.
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alterima. Neither is it authorized to weigh the conflicting evidence
presented and substitute its conclusion for that of the Commission.48

G. LEASE OF PUBLIC SERVICE PROPERTY
The owner of a public service cannot sell, lease, or otherwise

encumber any of his property, rights, or privileges covered by his
franchise without the prior approval of the Public Service Commis-
sion given after due notice to the public and after hearing the per-
sons interested. The reason for the prohibition, as enunciated in
Mo:ntoya v. Ignacio,49 is that, since a franchise is personal in nat-
ure,5o any transfer or lease thereof should be notified to the Commis-
sion that it may take proper safeguards to protect the .public interest.
The primary consideration is whether the public will be prejudiced
or whether the service will fail to operate or function better for
public convenience. 51

Since the approval of the Public Service Commission is required
as a condition precedent, a sale or lease of property covered by a
franchise without such prior approval will not bind the Commission.
Although the transaction is valid and effective as between the imme-
diate parties, in contemplation of law and in relation to the public
and the Commission, the lessor continues to be the owner and as such
is responsible for all the consequences incident to its operation. Thus,
where the owner of a jeepney leased the same without the prior ap-
proval of the Commission, he is responsible for the death of a pas-
senger caused by its collission with a bus while in the hands of the
lessee. 2

III. SECURiTr ACT
In La Orden de PP. Benedictinos de &w 1sla8 Filipina v. J. A.

Stiver and Philippine Trust Co.,8s the Supreme Court had occasion
to define the powers of the Securities and Exchange Commission.

The facts are: In 1928, the petitioner "La Orden" floated bonds
maturing from two to fifteen years. The Philippine Trust Company
was constituted as trustee. As security for the bonds, the corpora-

" Ice and Cold Storage Y. Vdero, rupr; Ice and Cold Storage Y. Ltip, supra,
/ael Y. Bariled, supra.

4' G. R. No. L-5868a, prom. December 29, 1953.
" A franchise is sone speciL- privilege conferred by the governmer on an individ.

uxl, mamral o artificial, which is not enjoyed by its dtizens in general. See State ex
rt. WVdkii v. Ferndndez 106 Fla. 779, 86 A.L.R. 240 (1932), 143 So. 638, 639;
Elliott r. City of Eugene, 135 Or. 108, 294 P. 3 58, 360 (1930).

'" Auc d A tocalerwt Co., Inc. v. A1 Uad and de C4stro, 66 Phil. 24 (1938).
s= Montoyd V. Ig7W6i, 'uprd.
" G. R. No. 5.4568, prom. June 16, 1953.
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tion executed a first mortgage and deed of trust over certain parcels
of land in the City of Manila. Just before the outbreak of the war,
as most of the bonds had matured and remained unpaid, the trustee
instituted proceedings for the sale of the property mortgaged to re-
deem the matured bonds. Receivers were appointed and the property
was sold during the Japanese occupation. An amount in Japanese
occupation currency, sufficient to redeem the entire bond issue, toge-
ther with all accrued interests, was then turned over by the receivers
to the trustee. The mortgage and trust deed was cancelled and the
corporation was released from all obligations with respect to the
bonds.

Upon receipt of the redemption money, the trustee notified the
bond-holders, by publication, of its readiness to redeem the bonds.
Some of the bondholders surrendered their bonds and were paid the
value thereof in the currency then existing. Others failed and their
bonds have not been redeemed.

J. A. Stiver was the owner of ten bonds, unredeemed, which were
lost or destroyed during the battle for liberation of the City of Ma-
nila. After having established his ownership to the aforementioned
bonds, according to law," Stiver requested the issuer corporation to
issue replacement bonds. Upon the refusal of the issuer corporation,
he appealed to the Securities and Exchange Commission. The latter
sustained Stiver and ordered "La Orden'" to issue bonds to replace
the loot ones. From this determination by the Commission, the issuer
corporation appealed.

Petitioner contends that the order of the Securities and Ex-
change Commission was erroneous as the obligation represented by
the bonds no longer exists because the bonds had been paid and the
issuer thereof discharged from obligation thereon.

The court dismissed the argument as untenable, holding that the
issuer, petitioner herein, was in duty bound to issue replacement
bonds, as otherwise, the bondholders would not have anything to rely
on if and when they claim payment of their bonds.

Touching on the powers of the Securities and Exchange Com-
miasion, the court said:

"W31hether the payment made by the issuer of the bonds of the whole
amount of the mortgage obligation or bonded Indebtedness to the trustee
who is still in possession of part of the said amount has discharged the
Asuer from its obligation to pay the bondholders, and whether the trustee
ad~twr calling upon the bondholders to receive the amount due them upon
their bonds has been discharged from liability to the bondholders who have

4" Rep. Art No. 62.
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not been paid because of their failure to call upon and receiv, from the
trustee what is due them upon their bonds, are matters foreign to the
functions of the Securities and Exchange Co i because they fall
within the field of judicial determination and adjudicatio n "

IV. WAREHOUSE REcEIPTS LAW
In Martinez v. Philippine National Bank,53 the majority of the

Supreme Court held that where a warehouse receipt or quedan in
transferred or indorsed to a creditor only to secure the payment of
a loan or debt, the transferee or Indorsee does not automatically be-
come the owner of the goods covered by the warehouse receipt or
quedan. At most, the indorsee-pledgee only retains the right to keep
and with the consent of the owner to sell them for the satisfaction
of his credit. Consequently, any loss must be for the account of the
debtor, who still remains the owner thereof.

On the other hand, the minority 58 was of the view that although
the warehouse receipt or quedan was indorsed and delivered as a
mere security for the payment of an existing indebtedness, this fact
alone did not prevent the creditor from acquiring ownership since
the only effect of the transfer is that the debtor can reacquire said
ownership upon the payment of his obligation. As such, If any loss
occurs, it should be borne by the indorsee-pledgee. In other words,
the relation created, according to this opinion, is substantially ana-
logous to that of a vendor and a vendee in a pacto de refro sale.
The minority cites the provision of the Warehouse Receipts Act 5
which states that a person. to whom a negotiable warehouse receipt
has been duly negotiated acquire title to the goods covered by the
receipt, as well as the possession of the goods, through the ware-
houseman, as if the latter had contracted directly with him; and the
earlier cases of Philhppine Trust Co. v. Philippine National Bank,5 8
Roman v. Asia Banking Carporation,5 9 Bank of the Philippine sland.
v. Herridge,60 and Siy Cwna Bieng & Co. Inc. v. Hongkong and Shang-
hai Bardning Co'porotio 6.

It is submitted that the authorities cited by the minority are not
directly applicable From the facts of the instant case, it is evi-
dent that the indorsement and delivery of the quedans in question was
not intended to transfer title. The provision of law aforecited 62

" G. R. No. LAM, prom. Scpamber 21, 1953.
"Ouie justice Paras and Justie Pablo issenting.
" Axt No. 2137, Sec. 41.
"-42 Phil. 413 (1921).
"46 Phil. 705 (1922).
4047 Phil. 57 (1924).
1 56 Phil. 598 (1932).
:Art No. 2137, Sec. 41, supra.
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presupposes negotiation. Here, no such negotiation took place. Si-
milarly, the cases cited do not stand on aU fours with the present
one. In both, the warehouse receipts were indorsed and delivered
to secure an existing indebtedness. But while in the cases cited, the
rights of innocent third persons intervened, 3 in the instant case, no
such rights were involved. The doctrine that the indorsee-pledgee
of a warehouse receipt becomes the owner of the goods covered there-
by is MtiU good law and should be observed whenever necessary for
the protection of innocent third persons, but where, as in the present
case, no rights of third persons are prejudiced, the rule loses its force
and effect. Mutata legis ratiome mutatur et lex.

V. CApiEuAO Or GOODS BY SEA AcT
This Act, essentially of American origin,' was by provision of

law,05 made applicable to the Philippines. At the time that this Act
was enacted by the United States Congress, the political status of
the Philippines was then a Commonwealth Government and a part
of the territory of the United States. In Benito Chua Kuy v. Everett
Steamship Corporation,e8 the Supreme Court passed upon the con-
tinuing applicability of this Act

The facts of this case are essentially as follows: Prior to Jan-
uary 6, 1947, plaintiff placed an order, through the indenter Gum-
berco and Sons, for 500 cases of evaporated milk of 96 babies with
the Columbia Pacific Distributing Co. of Portland, Oregon. Plain-
tiff paid the purchase price including the freight charges therefor
to said company through the China Banking Corporation of Manila.
On January 6, 1947, the goods were loaded at the port of Portland,
Oregon, U.SA., consigned to the order of the China Banking Corpo-
ration and the Min Sheng Trading, Manila. The goods arrived in
Manila on February 21, 1947 and when the contents were unpacked,
plaintiff discovered that there was a shortage in the cargo delivered.
Plaintiff Immediately gave notice to the defendant, local agents of
the shipping company, of the shortage and later on filed with the
latter a formal claim for the loss amounting to almost three thousand
pesoe. Amicable settlement negotiations having failed, this action
was instituted on May 7, 1948.

Defendant denies liability on the ground that under the Car-
riage of Goods By Sea Act,0 7 the action of the plaintiff had already

11 See Note on Recent Decisic: Balaajadli, Commercial Law, 28 Phil. Law Jour-
ruI (December, 1953) p. 931, footnote 20.

' Public Act No. 521, 74h Cbegrcs.
Coamnxweailth Act No. 65, which to& effect on October 22, 1936.

, G. R. No. L-5554, prom. May 27, 1953.
"Public Act No. 521, 74th U.S. Cxgr, acceped and =ude applicable to the

Pfilippirs by Commonwealth Act No. 65, iupra.
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prescribed. The latter, however, contends that the law applicable
is the Code of Commerce and not the Carriage of Goods by Sea Act,68
as the latter applies only to contracts of carriage of goods by sea
to or from ports of the United States in foreign trade; 69 and since
the Philippines was not a foreign country at the time of its enact-
ment, it does not come within the purview of the Act unless proper
amendment is previously made in the law.

In disposing this contention and holding that the Act is appli-
cable, the court stated:

"Granting arguendo that the Philippines was, a territory or possession
of the U.S. for the purposes of said Act, a different aituation obtained after
it had become an independent state on July 4, 1946. If before Its decla-
ration of independence the trade relations between the Philippines and the
United States could only be considered in a domestic sens, after it had
become independent, said trade relations must have of necessity aequired the
character of foreign within the meaning of said Act. There is no need
for an express legislation to have the provisions of salid Act applicable to
the Philippines upon the advent of independence (a claimed by petitloer)
for our legislature, in enacting Commonwealth Act No. 65, already provided
therein that &aid provisions ahould be made applicable 'to all contracts for
the carriage of goods by sea to and from Philippinoe porta in foreign trade."
This proviso clearly paves the way for the application of the Carriage of
Goods By Sea Act to all contracts from Philippine ports to other foreign
countries, including the United States."

Although the Act 70 itself provides that its provisions shall not
repeal or limit the provisions of the Code of Commerce, it is the opi-
nion that when the matter involved is the carriage of goods by sea
in foreign trade, the Code of Commerce provisions must give way to
those of the Carriage of Goods by Sea Act. This is in consonance
with the rule in statutory construction that in case of conflict be-
tween a special law and a general law, the special law should pre-
vail.7 ' Thus, the prescriptive period provided for by the Act,7 2 and
not that embodied in the Code of Civil Procedure, applies."

Co- Art No. 65.
0 Id., Sec. 13.
"Id., Sec. 1.
1 See Totwmy o: Comu m.m&L LAws op Tm P-r m m VoL L 6th ed.,

p. 439.
'sCam. Act No. 65, Sec. 3 (6).
" The Court stated: "The daim that the pcri period Of the Code Of QviI

Procedure should apply is untenale for the siaple reason that this is a genrl law
whkch applies OWy to cases no covered by any special act. e transactiom wId
conisderation is covered by the Carriage of Goods By Sea Act, and since this is a specWa
act, t pr.. must of ity imit or resict a law of general appbctoma To
hold odwwie would be to render nugatory the c provison conra in
that special act."
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VI. LAW ON TRADEMARKS, TRADENAMES, AND UNFAIR COMPETITION

A trademark or tradename, as a general rule, may consist of
any symbol or any form of words, but as its office is to point out
distinctively the origin or ownership of the articles to which It is
affixed, it follows that no sign or form of words can be appropriated
as a valid trademark or tradename which, from the nature of the
fact conveyed by its primary meaning, others may employ with equal
truth and with equal right for the same purpose. 74 Names ordina-
rily regarded as common property, are, therefore, excluded. Among
these are those which are "primarily geographically descriptive" or
"primarily descriptive of a surname" 75 and those which are "merely
descriptive" of the merchandise upon which they are used. 7" An
example of the first would be "Wellington," 77 and of the second,
"Leather Shoes." 78 The term "Cosmopolite," however, not being
descriptive of the cannod fish for which it is used, may be registered
as a trademark. As held by the Supreme Court in Maeso Hermanos
v. Director of Pate te:7.

-. it does not give the name, quality, or description of the canned
fish for which It is used. It does not even describe the places of origin,
for It does not indicate the country or place where the canned fish Is rnanu-
factured. It iL a very general term which does not give the kind or
quality of the good." t

The rule with regard to names primarily geographical, however,
is not rigid and inflexible. In an earlier case,8o the Supreme Court
held that when a geographical name is used in a fictitious sense
merely to Indicate ownership, independent of location, it is a good
trademark or tradename.

The law 61 affords protection to trademarks and tradenames.
Thus, the person prejudiced may recover damages for infringement,
and upon proper showing, may also obtain injunction for the pro-
tection of his right" Before he may do so, however, he must show

J1antzes Knitting Mills v. West Coast Knitting Mills, 46 F. 2d 182, 184 (1931),
-i,.g Wgi Nationl Watch Co. v. Illinois Wtacb Case Co-, 179 US. 665, 21 S.

Or- 270, 273, 45 L. E& 365."R.ep. Act No. 166, Sec. 4(e).
'4 Ibid.
"" Aug Si. Heng and Salustir Dee v. Wellington Department Store, Inc. et dl.,

G. R. No. L-4531, prom. January 10, 1953.
"'Masso Hermnwos v. Director of Patents, G.-R. No. L-3952, prom. December

29, 1953.
" Ibid.

So E. Spinner and Co. v. Nes Hesslei Corp., 54 Phil. 224 (1930).
.Rep. Act No. 166

,, id., Sec. 23.
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that his trademark or tradename is one which is appropriable as
such, one to the exclusive use of which he is entitled.6s

Unfair competition is also discouraged. " What will constitute
unfair competition will depend upon the facts of each particular
case.s 5 The test is not whether distinction between two competing
products can be recognized when placed alongside each other, but
whether, when the two products are not viewed together, a purchaser
of ordinary prudence would be induced by reason of the marked re-
semblance in general effect to mistake one for the other despite dif-
ferences in matters of detaiL" In Ang Si Heng and Sahustiana Dee
v. Wellington Department Store, Inc. et al.," the Supreme Court laid
down several factors to be considered in determining whether un-
fair competition exists or not. These are the identity or similarity
of names, the identity or similarity of the business involved, how
far the names are a true description of the kind and quality of the
articles manufactured or the business carried on, the extent of the
confusion which may be created or produced, the distance between
the place of business of one and the other, and others of similar
nature.

In the Ang Si Heng Case, 8 both the parties involved dealt in
similar articles of merchandise. And on the authority of the came
of Ng Khe v. Lover Bros. Co.89 it would seem that appellee would
be guilty of unfair competition. According to the Court, the prin-
ciple enunciated in that case is not directly applicable because,

" 0 0 it is not * 0 0 competition that the law meeks to preent, but un-
fair competition wberein a newcomer in buxlneas td to grab or xteal
my the reputation or goodwill of the busal of another "'-

and in the present case,

" A-mg Si Hng and Sdustiow Der r. Wtffintow Depotowm Store, Inc. et d.,
G. R_ No. 1,531, pr=. January 10, 1953; Ogmrw v. Ch.Ja et d, 59 Phil. 271 (1934);
Rep. Act No. 166, Sc- 23.

"Ahmnbra Cigar axd Cigdratte Co. v. Momca, 27 P61 266, 271 (1914).
a ibid.
" Ralston Purina Co. v. Checker Food Prodwts Co., 80 S.W. 2d 717, 719,

720 (1935)." G.P No. L-4531, pr. January 10, 1953. rxprd.

"G. R. No. 46817, 1ecm April 18, 1941. This ca.se held that it is nt essAry
that the articles of the petitioner be exactly similar to those handled by
in order that unfair cqxtition may be said to arise. It i3 sufcient if the artichn
fall under the same general category of toilet artadcI

"Fraudulent intent is a necessy ir diet of unfair c See Quemn
MIS. Co. v. liaac Ginsbeng and Bros., C C. A. M., 25 F. 2d 284, 28 (1928).
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so* . although appellants' business appears to have been established a
few years before the war jand appellees' after liberation, yet it seems that
appellees' business and goodwill are the products of their own individual
initiative, not rwrested by unfair competition from appellents' business
and goodwill."

VII. PRIVATE CORPORATIONS
A. DISREGARDING CORPORATE FICTION

In contemplation of law, a corporation is a juridical person dis-
tinct and separate from the personality of the members composing
i.91 But this "statutory privilege" introduced for purposes of con-
venience, should be used for legitimate ends and to subserve the ends
of justice.9 2 This concept, therefore, could not be extended to a
point beyond its reason and policy. Thus, when the notion of legal
entity is used to defeat public convenience, justify wrong, protect
fraud, shield violation of law or contract, avoid taxation, or defend
crime, the law will disregard the legal fiction of a juridical being and
will regard the corporation as an association of persons9 3

In the case of La Campana Coffee Factor7V Inc. v. Kaiahax ",9
the Supreme Court disregarded the juridical personality of the La
Carnpana Coffee Factory to thwart a design to defeat the ends of
the law governing the relations of labor and capital.9 5 The respon-
dent association counting on sixty-six (66) members, all of whom
are workers of the La Campana Gaugau and La Campana Coffee
Factory, presented a demand for higher wages and more privileges.
This demand was addressed to the "La Campana Starch and Coffee
Factory," by which name they sought to designate the La Campana
Gaugau Packing and the La Campana Coffee Factory.98 Upon de-
nial of said demands, the dispute was certified to the Court of Indus-

g Wise & Co. V. Ma3n Sun Lung, S. C G. R No. 46997, Off. Gaz. Sup., Sep
6, 1941, p. 10; see alo Buten v. Hoffmcm, 61 Wis. 20, 20 NW 667 (1884); H, 's
Safe Co. v. Herrig-H,1l-Ma'rvi Safe Co., 146 Fed, 37, 14 LRA (NS) 1182 (1906);
People': Plewre Park Co. v. US. Emer8 enc7 Fleet Corp., 258 US. 549, 66 Law Ed.
762 (1922); Arnold v. Willits & Paetersom, 44 PhiL 634 (1923); Manila Gas Corp.
v. Collector, IV LJ 785 (1936); Walter Smith Co., Inc. v. Ford, V LJ 124 (1937).

" Frmei' Loam and Trust Co. V. Pierson, 130 Mis. 110, 222 NY Supp. 532
(1927), quoting EtLand 0. Erikson, writing in 13 Calif. Law Rev. 235.

98 Koppel v. Yatco, Off. Gar., Nov. 1947, p. 4604; Cagayan Fishing Der. v. San.
diko, 36 Off. Gaz. 1118, May 1938; U.S. r. Milwaukee Refrigerator, 142 Fed. 247;
see also I Funm Cm Coap., (Perm. e. 1931), pp. 85-88.

" G. R. No. L-5677, pxn. May 25, 1953.
9s C A. No. 103.
" Pedider Tan Tong hsd been cnged since 1932 in the business of buying

and eli gaupu d trade name of "I Campana Packing. In 1950, Tan
Tong cmq n&d a family ccxx ton known as '1a Campana Coffee Fact y Co. In,.",
with and me s family as sole izno r! and stockholdems.
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trial Relations. The petitioner moved to dismiss the action on the
ground that the action was directed against two different entities
with distinct personalities. 7 The Court of Industrial Relations de-
nied the motion holding that while the coffee corporation is a family
corporation, the "La Campana Gaugau Packing" is merely a business
name; and furthermore, "there is only, one management for the busi-
ness of gaugau and coffee with whom the laborers are dealing
regarding their work." 11

On appeal, the Supreme Court affirmed the order of the Court
of Industrial Relations thus:

of* a True, the coffee factory is a corporation and by legal Ation an
entity existing separmte and apart from the persons composing it, Tan Tong
and his family. But it is setled that this fiction of law, which ha been
introduced as a matter of convenience to subserve the ends of Justice can-
not be invoked to further an end subversive of that purpose 0 0 0.

"Tan Tong appears to be the owner of the gaugau factory. And the
coffee factory, though an incorporated business, Is in reality owned ex-
elusively by Tan Tong and his family. * 0 0 In view of al these, the at-
tempt to make the two fActories appear as two separate business, when in
reality they are but one, is but a device to defeat the ends of the law, and
should not be allowed to prevaiL" 9

B. FRANCHI
Franchises of corporations are of two kinds, namely, the cor-

porate or general franchise and the special or secondary franchise.
The former is the franchise to be or exist as a corporation, while tho
latter is generally understood to refer to those rights and privileges
conferred upon existing corporations to use public property for their

OT Ptidoncr wanted to point out dut the La Carnpon (3ugau Pcking and the
LU Canpana Coffee Factory were two distinct juidicial pesos

"*As found by the Caurt of Indusui Reations, the two facries have but
Office, one mangement and one payrol, ezcqp afte July 17, the day the premt cue
was certfied to the Court of Tnzutril Relations when the peron who was I
the office of cashe for both &ta~ches of the bxxsiness began xe~oring wpra ps;e
for the two. And above all, it should no beoverooked &A; SO found by%
indutrial cot, the laborers od the gampm facory and the coffee factoy were inm
change&b that * the aboers fro feu actory were somxecnes transfred
to the coffee facuxy and vice-vez. So aiK,, the grond floor and second Hoor of the

garaau facory canai-ed hundreds of s=6 of raw coffee led b the g gaM
sacks and cas to be used as coffee conainmer. The delivery trucks were used for
both coffee and ggeuga.

-"In an a -te c rse and in the furtherince of the ends of justice a corporaton
and the inci=d or ndrvidua owning all its stock and asse will be a ted as
sdc-ticn, the corporate entiy being disregarded where used as a cloak or cover for
frauxd or illegality. (13 Aim. Ju.. 160-161)" Coed in Lda Cazm pdI Cm.-
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private busines- 1 0 0 In the case of People v. Qua8ha,'10 the Supreme
Court had occasion to state that the constitutional provision-

"No franchise, certifleate, or any other form of authorization for the
operation of a public utility shall be granted except to citizens of the Phil-
ippines or to corporations or other entities organized under the laws of
the Philippines 0 0." 102

refers to the granting of a secondary franchise to an existing cor-
poration.

The Court said:

480 0 0 Contrary to the lower court's assumption, the Constitution does
not prohibit the mere formation of a public utility corporation without the
required proportion of Filipino capitaL What it does prohibit is the
granting of a franchise or other form of authorization for the operation
of a public utility to a corporation already in existence but without the
requisite proportion of Filipino capital. This is obvious from the context,
for the constitutional provision in question qualifies the terms 'franchise'.
acertificate', or 'any other form of authorization' with the phrase 'for the
operation of a public utility', thereby making it clear that the franchise
meant is not the 'primary frAnchise' that invests a body of men with cor-
porate existeme but the 'secondary franchise' or the privilege to operate
as a public utility aftr the corporation has already come into being."

C. SUBSCRITON TO STOCK
A conditional subscription is one which, by its express or im-

plied terms, does not take effect so as to make the subscriber a
stockholder, or confer or impose any rights or liabilities, until the
fulfillment or performance of some condition.10 2 In the case of
Triana v. Quezon CoUeges,20 ' the Supreme Court held that an ac-
tion to enforce a subscription to stock must be predicated on the
absolute acceptance by the prospective stockholder of the corpora-
tion's offer to sell stock, and that, where a corporation offers its
stock for subscription on the terms stated in its form letters and a
prospective subscriber applies for subscription fixing her own plan
of payment, attaching a condition before it could be enforced, the sub-
scription contract can not ripen into an enforceable contract.105

1 0 GWJ Rcf iniu Co. v. Ckevhmd Trust Co.. (Miss.) 108 So, 158 (1926).
2'G G. R. No. L-6053, June 12, 1953.
102 Art. XII3, Sec. 8, Cxstinx6on of the Philippines.
2" See Fxsnms, F. C, THEa PHippINE LAw op STocs Coapos'noqs, (1929)

pp. 90-93; See also IV FLrcHEP, op. cit. suprd note 91, p. 498
I" G. R. No. L-5003, peon. June 27, 1953.
2" or similar rulings e Lusk v. Stevens (1937) index of unpublished decisions,

64 Phil. 1053; Bdnk of P. 1. -. Rigor, 36 0. G. 295 (1937).
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In that case, one Crisostomo applied for subscription to 200
shares of stock of the defendant. The application was written
on a general form indicating that the applicant will enclose an
amount as initial payment and will pay the balance in accordance
with law and the rules and regulations of the college. In the letter
actually sent by Crisostomo, she not only did not enclose any initial
payment, but stated that she would pay for all her shares after she
had caused fish to be caught (Babayaran kong lahat pagkatapos na
ako ay makapagpahuli ng isda). Nothing shows that the defendant
ever accepted the term of payment suggested, or if there was, that
it ever came to Crisostomo's knowledge. On the claim against the
applicant's estate for the subscription price, the Supreme Court said:

"** * As the application of DAmasa Crisostomo is obviously at var-
iance with the terms evidenced in the form letters issued by the Quezon
Colleges Inc., there was absolute necessity on the part of the College to
expres its agreement to Damasa Crisoetomo's offer in order to bind the
latter. Conversely, said acceptance was essential, becauae it would be
unfair to immediately oblige the Queson Colleges Inc., under Damasa '
promise to pay the price of the subscription after she had caused fish to be
caught. In other words, the relation between Darnasa Crisostomo and the
Quezon Colleges Inc., had only thus reached the preliminary stage whereby
the latter offered its stocks for subscription on the same terms stated in
the form letters, and Darnasa applied for subscription fixing her own plan
of. payment,--& relation, in the absence, a& in the present case, of accept-
ance by the Quezon Colleges Inc. of the counter-offer of Danm Crisostomo,
that had not ripened into an enforceable contract." 20

D. REQUISITES FOR A VALID CALL

There are two alternative remedies under the Corporation Law
for the enforcement of unpaid subscriptions. The first remedy is
the institution and prosecution of delinquency proceedings,101 while
the second is resort to the courts108 It will be noted that personal
notice and publication of the notice of call is expressly prescribed in
the former. 120 On the other hand, no such requirement appears with
respect to the latter. In view of this, the question may be aaked:
Is publication of call necessary only when the first remedy is pur-
sued and not so required under the second? The Supreme Court had

Iof On other 4 citing the ca of Tylor ,.- Uy Teng Pia, 43 Phil. 873,
879 (1929), the Suprenme Court held the proposal of C isaacuG to pay the value of
the subscription after she had harvested fish, a facultauve coxdition, in that it is de-
pendent upo ler sole Will, therefore, a Void obligation tIde Art. 1115 of the Gvil
Code (now Art. 1182, New Cvil Code).

10, See Sections 39 to 48, Act No. 1459.
10 See Sec. 49, id.

Sec. 40i id. "0 The note m t also be published once a ,k foe four
c-ecuivc weeks in sone newspuper of general c.uLaion * * *."
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occasion to resolve this question in Ling an Gsdf Electric Power
Co., Inc. v. BdUar. 1 10  In that case, the Board of Directors of the
plaintiff corporation held a meeting and adopted a resolution calling
50% of the unpaid subscription payable within 60 days after the
receipt of the notice of call. Notice was given to the defendant-
stockholder by registered mail demanding payment of the unpaid
balance of his subscriptions according to the tenor of the resolution
of the Board. However, no publication of the call was made in any
newspaper. The defendant ignored the call and refused to pay. So,
the corporation brought an ordinary action to collect the unpaid b&-
lance. In sustaining the contention of the defendant that the action
was premature, the Supreme Court held that the requirement of
publication is indispensable to a valid call for the payment of unpaid
subscriptions by a solvent corporation, regardless of whether recourse
Is had through delinquency proceedings or enforcement of payment by
ordinary suit. The Supreme Court explained its ruling thus:

"It will be noted that See. 40 in mandatory as regwrds publication,

using the word 'must'. As correctly stated by the trial court, the reason
for the mandatory provision is not only to assure notice to all subscribm,
but also to assure equality and uniformity in the isment on stock-
holders." 221

E. RELEASE OF STOCKHOLDERS FROM LIABILITY ON SUBSCRIPTION

The following questions could be asked on the release of stock-
holders from their liabilities on subscriptions of shares of stock.
Does the corporation have the power to effect the release? If so, by
what body? And what is the percentage of vote necessary?

The weight of authorities seems to imply that where a corpora-
tion is insolvent, it cannot release an original subscriber to its capital
stock from the obligation of paying for his shares without a valuable
consideration for such release 112 The reason for this rule is that
where the corporation is insolvent, subscriptions to the capital stock
of the corporation constitute a fund to which creditors have a right
to look for the satisfaction of their claims- 113 However, if the cor-
poration is solvent, the corporation may validly release stockholders
wholly or partially from liability upon their unpaid subscriptions,

210 G. R. N L.4842 and 6344, prm. June 30, 1953.
1 " Set 5 THuoPSoN om C *ATwOKs (3d adi) pp. 588-590.
11s Poirat v. Velaco, 37 PhiL 802, 807 (1918): "It is now well selAk that when

the copxatkon bcoma bisolvuet with proczednp irsaiutd by the crediuxa to win~d
up and distrilute its ets, no call or aesmnt is neceaary before the intituti of
suit. to collect unpaid Balane on subsciPtions." See also Lumanlan V. Curd, 59 Phil.
746 (1934).

113 Lismaila"n v. Curv, suprww; Poizw~ Y. Ve~rco, supra.
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even as against creditors who became such after the release had been
effected and those creditors at the time of the release who acquiesced
thereto unless expressly forbidden from doing so by the terms of the
statute or the charter of the corporation?1 '

The authorities are also to the effect that stockholders of a cor-
poration may by appropriate resolution, when so authorized by the
governing law or by valid provision of a corporate charter or by-
laws, release themselves from the unpaid balance of their subecrip-
tions.1 15

On the last question, the rule seems to be that where the law,
by express terms or as construed by the courts permits stockholders,
as a body, to make a valid release of their liability upon their sub-
scriptions, unanimous vote of the stokcholders is required.116

The same answers were arrived at in the Lingaen Gulf case.
In the first place, the corporation in that case was a going and sol-
vent concern. 117 On the second question, while the court made no
categorical statement in this regard, it proceeded on the assumption
that the stockholders may validly effect a binding release. On the
last point, the court adopted the rule of unanimity."1 ' The stock-
holders' resolution whereby release is attempted must have the con-
currence of all stockholders of the corporation, except in particular
circumstances, as where release is given pursuant to a bona fide com-
promise, or to a set off to a debt due from the corporation, in which
case, the release will be effectual as against dissenting stockholders
and subsequent and existing creditors.'2

2 " Harvey r. Weitzenkorn, 81 A. 447 (1911); Great £mvu Te/. Co. v. Phdy,
162 US. 329 (1896); Potts v. W4&6cr, 146 US. WS (1892); Vercom s-. Golde.
State ZLmd Co., 48 P. 375 (1897); Ang!o-A mmriam Lad MortS. Co. r. Dye,, 64 NE
416 (1902).

I" See IV PffLBTO, Crc. oN Co p., sec. 1743, p. 457; 2 T"Foomom o, CCo-
pOdArmos (3d ed.) pp. 192-194.

'2" See noe 13; 18 C J. 874, cited in the Lisg" Gaif ease: "The
rule is that a valid and bbxfing subocripcion for audsof a r , V, Ca e s-
cell so as to release the stubscn1er Ertxn liabiyity therem t of al
the stocibolders. Furthermnore, subeaion cntbe cneldby the cotpnY, s
Ine a secret or coflteral agr eet foe cancellation made wah~ the subacriber at the
time of the subecriptim, as against persons who su=Auwlysai~ed or W11 11 sed
without notice of ch agreement. ."0 Howe, In 'cir'etaMsr aswhere
it is given pursuant to a bona fide conrorle or to Pt off a debt duse froen th cor-

portina release, supported b cslrcwllbe effectal as against dismmtisg
stockWlder and subsequet and exs.n creditors."

2 1? T1his emphasis is maebecmuse an insolvet corporation may not validly effec-
tuate a release.

'" See rno 114.
22 In the Lingyrn Gulf cisc, there could be no val release because at lemu seven

stockholders were absent from the meeting at which the reaolubi was adopted
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F. MINORITY STOCKHOLDERS' RIGHT TO DISSOLVE CORPORATION

While the right of the majority of the stockholders to maintain
and prosecute an action for the dissolution of a private corporation
should be conceded in view of the express provisions of the Corpo-
ration Law 120 and the Rules of Court,12 ' nowhere in the provisions
of said laws could be found a grant of similar right in favor of the
minority stockholder. In the case of Financing Corporation of the
Philippines v. Teodoro,122 the Supreme Court, however, held that al-
though the prevailing rule is to deny to minority stockholders the
right to maintain an action for the dissolution of the corporation,
under certain circumstances, they are competent to bring the ac-
tlon.' 32

In that case, a minority of the stockholders filed a complaint
against the corporation and its president asking for the dissolution
of the corporation due to alleged gress mismanagement and fraudu-
lent conduct of corporate affairs by its officers. Pending trial, said
minority stockholders asked that a receiver be appointed to take pos-
session of its records and assets preparatory to the final settlerhent
and distribution of its aaseta, which prayer was granted over defen-
dant's objection. Defendant, therefore, applied for certiorari with
preliminary injunction to set aside the order of appointment of a
receiver. The contention was that the lower court had no authority
to appoint a receiver because receivership is only an ancillary re-

21°Sec. 62, Act No. 1459 provides: "In case the dlso;luion of a corporation
does noc affect the rights of any creditor having a clim against such corporation, then
such d ution may be effected by a rrsolution duly adopted by the affirmative voce
of two-diirds of the members or of the socxkholders owning at least two-thirds of tho
Capitz.stock outstanding at a meeting to be held on the call of the directors after
puising notice of the time, place and object of the meeting for six consecutive weeks
in sotne newspaper plished in the place where said corporation is located, and if no
nespaper is published in the place, then in some newspaper of general circulation in
the Philippines, by regiwrd mail at least thirty days prior to said meeting. 0 0 0"

"" Rule 104, Sec. 1, RuLe3 of Courtp"rovides: "The Court of First Instance of
the province where the principal office of the corporarion is situated may dissolve it
upon the filing of a petition threfor signed by a majo.-ity of izz board of dirt-ctors
or ocher officers having the management of its affairs, vcrified by its president or se.
cretary or one of its directors, and setting forth all claims and demands against it, and
that at a meeting of its members or stockholders called for that purpose its dissclution
was ruolved upo by a majority of the memleri, or, if a stock corporation, by the affir-
mative vote the ockIlders represcming rwo-thirds of all shares of stock issued or
subscribed_"

Is G. R No. L,.4900, prom. August 31, 1953.
232 The petition alleged as grounds for dissolution the following: (1) in.-

mine danger of insolvency, (2) fraud and mi =wgent, (3) violations of the cot-
poranon law and by-laws of the corpocation (4) failure to achieve fundamental pur.
poses of the coration, and (5) remaining assets are in danger of being further
wasteA diaSipa and 109L
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medy; that the principal remedy sought was dissolution of the cor-
poration; that a suit for dissolution of a corporation can be main-
tained only by the state through its legal counsel; that the minority
stockholders have no right to maintain said action for dissolution;
and that inasmuch as said action could not be maintained legally, the
ancillary remedy for the appointment of a receiver has no basis.

In upholding the minority stockholders' right to maintain an
action for dissolution and the validity of the appointment of a re-
ceiver pending trial, the Supreme Court held:

"* 0 . Although as a rule, minority stockholders of a corporation may
not ask for Its dissolution in a private suit, and that such action should
be brought by the Government through its legal officer In a quo warrant*
Case, at their instance and request, there might be exceptional cams where-
in the intervention of the state, for one reason or another, cannot be ob-
tained, as when the state is not interested because the complaint is a
matter between the stockholders and does not involve, in the opinion of the
legal officer of the Government any of the acts or omissions warranting
quo worranto proceedings, in which cae minority stockholders are entitled
to have such dt-olution. When such action or private suit s brought by
them, the trial court has Jurisdiction and may or may not grant the prayer,
depending upon the facts and circumstances attending to it .

G. REMEDY ON REFUSAL TO CALL MEETING

The by-laws of a corporation may validly provide for the time
and manner of calling and conducting regular or special meetings
of its stockholders or members. 22 ' Meetings of stockholders or mem-
bers of a corporation are important, because, unless the statute
otherwise provides, they can act only in meetings properly convened
and asbembled. 2 " Except in cases where the law expressly au-
thorizes written assent, action by the stockholders or members in-
dividually, and not at a corporate meeting, is not an act of the cor-
poration, and is void, even though a majority may concur, and even
though their consent be expressed in writing, signed by thema.L'
Ordinarily, an officer, such as the chairman of the board of direc-
tors or the president of the corporation, calls the meeting. The ques-
tion may well then be posed: What would be the remedy In case the
person authorized to call the meeting refuses to do so, or fails or
neglects to call the meeting, or there is no person to call a meeting?
The Supreme Court, in the case of Po~w.e v. Excarnadin,'" held that
in any of the foregoing events, any stockholder or member has the

124 See Sec. 21, Act No. 1459.
2S See RsHsm, op..ci., p. 191.
24 De I Vergne v. Germdw Say. Inst., 175 US. 40 (1899); Pierce v. New Or-

lems, 9 La. 397, cited in ToLEwrNo, COMERCAZ. LAws oF Ttw Pmupimsr, Vol.
1, 7th ed., p. 7(M

'" G. R. No. L3883, prom. Novmber 28, 1953.
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right to call a meeting and to even preside at such meeting, upon
application before the court, showing good cause therefor.12 8

The court further stated that the requirement of "good cause"
in the law is complied with "when the court is appraised of the fact
that the by-laws of the corporation require the calling of a general
meeting of the stockholders to elect the board of directors but the
call for such a meeting has not been made." So also, the petition
to call such a meeting need not be set for hearing with notice served
upon the board of directors.229

H. RIGHT OF DIRECTORS TO A HOLD-OVER

Under the Corporation Law, the first board of directors elected
shall hold office for one year and until their successsors are elected
and qualified.15 0  Thereafter, they are elected annually. The law,
however, does not in express terms provide that the directors so
elected may thereafter hold office until their successors are elected
and qualified. According to Justice Fisher,"'1 the Corporation law
Inferentially allows the directors in office to hold-over by providing
that, in the event of the failure to hold an election at the time spe-
cified by the by-laws, the directors may call a special meeting for
the purpose.' 2 He is also of the opinion that notwithstanding the
silence of the statute, such directors continue in office until their
successors qualify and they are directors de jure.133 In one case,"
the Supreme Court also held that "upon failure of a quorum at any
meeting, the directorate naturally holds over and continues to func-
tion until another directorate is chosen and qualified."

In the same Ponce case, however, it could be deduced from the
opinion of the court that although the members of the board of direc-
tors have the right to continue as directors of the corporation after
the expiration of the term for which they were elected, by virtue
of a hold-over, they forfeit their right to said hold-over if the occa-
sion was brought about by the failure to perform the duty incum-
bent upon them as in failure to call the meeting for election.1 35

I" Se- 2 Act No. 1459 w&3 appied by the court.
2"71x court stated that the ocder that s issued to call a meeting i likened to a

writ of pIeliminary injucdixo of attchment which may be issued ex.pd te.
120 See S.q. 29, Act 1459.
221 Fm vcE, op. cit., p. 227.
13 Justice Fuher cited Sec. 32 of Act No. 1459.
111 Citirg FLzurcmH, Cyc. om Coap., Par. 808; 10 Cyc. 740; and THOMpSoN oN

CoapoAnoxs, 2d ed, Sec. 1042.
"'" Govermmv v. El Hogd, Filipino, 50 Phil. 399 (1927).
2" The court stated that the remedy in ruch a case is to resot to Sec. 26 of Act

No. 1459.
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VIII. CHATTEL MORTGAGE LAW

A. NATURE
A chattel mortgage is defined as a "conditional sale of personal

property as security for the payment of a debt or the performance
of some other obligation specified thereim" .130 By virtue of this de-
finitinn, it has thus been said that a chattel mortgage is a contract
which purports to be, and in form is, a sale, but factually and in-
trinsically an accessory contract of security for the fulfillment of a
principal obligation.' 37 With the enactment of the new Civil Code,
a definition was supplied which made it clear that a chattel mort-
gage, in form and substance, is not a sale but a mere contract of
security which principally derives its vitality from another agree-
ment the performance of which it secure. 31 8 To this end, the mort-
gage may be foreclosed upon the breach of the principal contract.

B. MANNER OF FORECLOSURE

A chattel mortgage may be foreclosed judicially or extra-judi-
cially. Judicial foreclosure is not based on any particular provision
of the Chattel Mortgage Law but rather upon general principles of
law. But such foreclosure, so far as practicable, must conform with
the provisions of the law. 39  On the other hand, extrajudicial fore-
closure is specifically provided for in said law. The mortgagee, his
executor, administrator or assign, may, after thirty days from the
time the condition is broken, cause the mortgaged property, or any
part thereof to be sold at public auction by a public officer at a pub-
lic place in the municipality where the mortgagor resides, or where
the property is situated, provided that at least ten days notice of the
time, place and purpose of such sale has been posted at two or more
public places in such municipality and the mortgagee, his executor,
administrator or assign, shall notify the mortgagor or person hold-
ing under him and the persons holding subsequent mortgages of the
time and place of sale, either by notice in writing direct to him, or
left at his abode, if within the municipality, or sent by mail if he
does not reside in such municipality at least ten days previous to
the sale.'1 0

C. LANG V. 1'ROVINCIAL SIEaIF? OF SURIGAO
Obviously, the Supreme Court once said,'," the procedure pro-

vidcd by law for the foreclosure of a mortgage must be substantially

, 3' Sec. 3, Act No. 1508.
13T Bacbrach Motor Co. v. Summer1, 42 Phil 3, 8 (1921).
2 ' Art. 2140. Rep. Act No. 386.
"9 Bchracb Motor Co. r. Summers, suprm.
4o Sec. 14, Act No. 7508.

2,2 Abuton v. Paler, 54 Phil. 519 (1930).
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carried out. It is no answer for a party to state that no objection
on this score was interposed in the lower court. The question is one
which goes to the jurisdiction of the court, and a question of this
nature may be raised for the first time on appeal. The reason for
this is apparent. The abiding interest of the law is the protection
of property rights. Every deviation, therefore, from the procedure
that the laws has devised and which substantially diminishes the pro-
tection of the rights of the persons for whose benefit the procedure
was prescribed, is tainted with illegality and looked upon with dis-
approval. 1' 2 The Supreme Court has proved vigilant in this respect.

An illustrative example is furnished by the case of Lang v. Prov-
incial Sheriff of Surigao. 1, In that case, after the failure of the
mortgagor to pay the mortgage indebtedness, a notice of the extra-
judicial foresclosure sale was posted by the sheriff on November 1,
1949. The sale of the mortgaged property took place on November
7, 1949, at which the highest bidder was L. F. Lang.1'4 ' The mort-
gagee assailed the validity of the sale on the ground that the ten-
day period of notice required by the Chattel Mortgage Law was not
complied with. On the other hand, it was contended by L. F. Lang
that the sale was valid because the notice required by the law was
for the exclusive benefit of the mortgagor and the junior mortgagees
and that, lack of notice cannot therefore be invoked by the senior
mortgagee in seeking a declaration of nullity of the sale. Moreover,
Lang argued, there was an express waiver of notice by the mortgagor
in the deed of mortgage, which waiver impliedly bound the mort-
gagee for the reason that it was included in the mortgage deed at
his instance. Both contentions were rejected by the Supreme Court.

It is true that in Riosa v. Stilianopulos,1 -' 5 the court held that
the mortgagor may validly waive his right to have the foreclosure
sale held at his place of residence or at the place where the mort-

I'sBachrach r. Gohngco, 39 Phil. 138 (1918); Mahoney v. Tuason, 39 Phil. 952
(1919).

I" G. . No. L-4083, prom August 31, 1953.
III This is die maond sale. This case involves three aucri sales. The first sale

was on Octber 8, 1949. Award was nude to the mortgagee. Due, however, to the
disgreement between the sheriff and the vendee as to the properties covered by the
aale, it was agreed betwen them to hold another sale on November 10, 1949. In
violation of this agreement, the sheriff held the second sale on November 7. This sale
was decared void by the pcovincial fiscal. Consequently, a third sale was made. In
this decision, the Supr=em Court for rtasons above set forth declared the first and second
sales fatally defective and upheld the validity of the third sale in favor of the nort-
gagee.

I's 67 Phil. 422 (1939).
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gaged property is aituated.",6 Similarly, in National Bank v. De
Poli and Wise & Co.,24 7 the creditor was authorized by the deed of
mortgage, in case of violation of the conditions of the contract, to
sell the mortgaged goods or part thereof at a private sale without
previous notice or advertisement of any kind,-and without the inter-
vention of the mortgagor, for the purpose of applying the proceeds
of the sale to the payment of the debt. This stipulation was held
valid under the Civil Code.", Again, in the case of Peteraon v.
Azada,2' 9 a similar stipulation was held to be within the authority
granted by the aforecited article to the contracting parties. In that
case, to secure payment of a loan, the debtor turned over to his cre-
ditor certain jewels listed at the bottom of the document evidencing
the loan, with a note to the effect that in case the debt was not paid
on or before its maturity, the creditor was authorized to sell said
jewels with the intervention of the debtor at the best obtainable
price in the market The court held that this stipulation was not
contrary to law, morals, or public order, and was valid.

The principles enunciated in the above-cited cases are universally
accepted principles in the law of chattel mortgages. But it is to be
noted that they merely stand for the proposition that rights granted
by law may be waived by the person for whose benefit they are in-
tended, provided that such waiver is not contrary to public interest,
or public order or prejudicial to a third person.'" The waiver there-
fore operates only as to one's rights and cannot be made to prejudice
another person who did not make any waiver.

In the L. F. Lang case, the plaintiff argued, and the lower court
held, that the mortgagee waived his objection to the failure of the
sheriff to give him sufficient notice in advance and opportunity to
bid because the objection to the illegality was made only after learn-
ing that his request for postponement was not granted, and because

I" At P. 426. "It is a gyera irncpe also deary provided by law, tha aj-
scn may waive any right ere on him by law, unless such waiver is prolbte
is nc~ auzhcwired by law because againsc public iceres or prejudicial to a third pescl

'After a thorough exarniati and analysi of the dauxacs of the mortgag executed
by the petitioner, we failed to End in the waiver anything which mnight be against public
intr r preudi ci to a third pe -M

"If the sale was effected in Legasp where the responn had its main office, and
not in Tabaco where the ption r residev, it wa because the latter so expressly agreed
and sented thereto."IT44 Phil. 763 (1923).

"'Art. 1255 (now Art. 1306) of the Cvil Code podes: "Tbe cm t
parties may establih any pcts, dauKs and comditlcm they may deem advisable, pro-
vided they ar not contrary to lhw, morals, or public order."

14" 8 Phil. 432 (1907).
"I" j,-T. 4, Civil Code (now Art. 6).
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he entered a bid on November 1, 1949, the date agreed upon by him
and the sheriff for the holding of the foreclosure sale. In arriving
at this conclusion, the lower court reasoned that the mortgagee may
not at the same time be allowed to attack the sale if his bid is re-
jected, and approve of it if his bid is accepted. On this point, the
Supreme Court declared thus:

"The fallacy of the reasoning of the court in both arguments is evi-
dent. As to the first, the mortgagee did not expect, as he had no right
to assume, that hi. request for postponement 'was to be denied, becaus
he was not given sufficient opportunity to bid, and in all fairness, the sale
should have been postponed. Of course, tho attack against the validity of
the sale could come only after he was advised of the denial of his request
for postponement; he could not put the cart before the mule. To ask for
the postponement of a sale in not to agree thereto on the date it actually
took place, which was objectionable. If it may be considered a waiver of
the objection at all, It is so only conditionally, i.e., that the proceedings
already had been Allowed to stand, but the mortgagee will not be denied
the right to bid and winl be granted the opportunity to do so.

"The same may be said of the submission of the mortgagee's bid -
November 10, 1949. As it was agreed upon between him and the sheriff
that the sale was to be bound by said 4agreement and still allow his bid
to be considered, even if the sale had actually been made. If there was
a waiver also, it 'was likewise a conditional one, i.e., that the ale continue
but that his bid he considered presented on time; plaintiff, in effect, would
want to accept the waiver only and reject the condition imposed in the
waiver; he would want to eat his cake and still have it too. The claim
of the plaintiff is clearly unfair and unjust and cannot be justifiable in
law or equity."

And, speaking of waiver, the Court went further on to say:

"A waiver must be express. If it is to be implied from conduct merely,
said conduct must be clearly Indicative of a clear intent. Especially where,
as in the case at bar, the mortgagee loses a very valuable right, such as
the right to participate in a bid, in order to recover the loan that he has
granted on the security of the mortgage, or as much thereof as is clear,
positive waiver, made with the full knowledge of the circumstances, must
be required. In the case at bar, the conduct from which the alleged waiver
is implied is neither express, nor clear or positive, but implied from the
request for postponenwnt of the bid, and the presentation of such bid three
days later. These two clearly imply an asertion that the right to bid still
existed, not a waiver thereof. They may not be interpreted As a waiver
of the objection to the illegality of the sale, but a re-assertion of the right
to an opportunity to bid. And as the trial court clearly committed error
in holding that the mortgagee had waived its objection, the sale, which was
held without the ten days prior notice to the mortgagee, must be declared,
as we hereby declare it to be, null and void."

It would seem clear, from the language of the Supreme Court,
that the notice required by law is not merely for the benefit of the
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mortgagor and the junior mortgagees, but for the benefit of the se-
nior mortgagee as well. While ordinarily, the senior mortgagee
ought to know the precise date of the extrajudicial foreclosure sale
for the reason that it is he who fixes said date, yet, a case may arise,
as in the case at bar, where the mortgagee may be uninformed as to
the date of the sale, on account of the unilateral action of the sheriff
in altering the date of foreclosure sale as previously determined by
the mortgagee. In such case, the validity of the sale may be assailed
by the mortgagee on the ground of premature sale. Equally effica-
cious, and more true to reason, would be an attack based on the prin-
ciple of agency. Thus, in. the same case of L. F. Lang, the plaintiff-
appellee moved the Supreme Court to reconsider its decision, con-
tending that the law on extrajudicial foreclosure sale contains no
provision that notice of the sale be given by the executing mortgage
creditor. In its resolution 151 upon the motion, the court explained
the absence of a provision requiring notice to the mortgagee and ruled
that the sheriff, in an extrajudicial foreclosure sale, acts merely as
an agent of the mortgagee, thus:

"The absence of such provision is explained by the fact that It is
the mnortgagee who c.ausea the mortgaged property ,to be sold, and the date
of. the sale in fixed upon his Instructions because it is he who causes the
sale and controls its details. That the creditor should fix the date of
the sale Is clearly to be inferred from the provision that It is he who is re-
quired by the law to give notice of the sale and its date to the mortgagor.
When, as in the cea at bar, the sheriff sets a date fbr the sale different
from that fixed for it by the creditor, in violation of the orders of the lat-
ter or of the understanding he had with the creditor, the sheriff exceeds
the limits of his authority, and the sale so executed is null and void."

Another point decided by the court in the Lang case refers to
the perfection of the foreclosure sale. In such sale, just as in any
ordinary contract of sale, there must be a specific subject In addi-
tion, there must be a meeting of the minds with respect to the sub-
ject matter of the contract. In the absence of such understanding,
no sale can be considered perfected. Accordingly, where the pur-
chaser thought that his bid embraced all the properties included in
the mortgage but the sheriff who conducted the sale merely intended
the sale of a portion thereof, the sale is fatally defective, and the
validity of the same cannot be succesafully maintained in the judicial
forum.

" Prom. September 29, 1953.
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IX. INSURANCE ACT

A person seeking to recover on an insurance policy must show
that the risk from which the loss occurred is covered by the policy.

In the case of Macondray ad Co. Inc. v. The Connecticut Fire
Inourance Co.,1 52 a quantity of canned mackerel was loaded on a ves-
sel in New York bound for the Philippines. An insurance policy
was secured in favor of Banton Corporation, the shipper. This po-
licy was indorsed by said shipper to Macondray and Co. Inc., the
consignee. Some of the cargo were lost and the rest damaged in the
voyage. The cause of the loss and damage was unknown.

The ocean cargo policy was by its terms made subject to the
provisions of an open policy. The policy itself jiid not purport to
cover all risks. On the contrary, it was there provided that "unless
otherwise expressly stated herein, this insurance coers only the risk
of breakage, leakage or rust when caused by stranding, sinking, burn-
ing or collision of the vessel." The open policy was not submitted
in evidence. The defendant presented no evidence in support of its
defense and submitted the case on the evidence presented by the
plaintiff.

On the above facts, the Supreme Court, in denying recovery,
ruled thus:

"The certificate of insurance is subject to the terms of the open polcy.
As the cause of the loss or damage was not established by the appellant
and a copy of the open policy was not presented in evidence to show whether
said loss or damage is receivable from the appellee under the contract of
insurance, the appellant's claim cannot prosper. The express statement
that the certificate was subject to the open policy would be meaningless if
the terms of the latter may be entirely ignored."

" 2 G. R. No. L.5184, pren. May 29, 1953.
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