
A THIRD YEAR OF CONSTITUTIONAL LAW: 1953

ENRIQUE M. FERNANDO * .

Constitutional government was put to a severe test in 1953 and
was not found wanting. It was an election year; the Presidency
was at stake. It could have been 1949 all over again, with fraud,
corruption, and Intimidation on a widespread scale. Due to the
overwhelming popularity of the candidate for the coalesced minor-
ity, now President Ramon Magsaysay, and the resolute and deter-
mined effort of his leaders and followers not to be cheated of their
just victory at the polls, the electorate, on the whole, had the oppor-
tunity to express their wishes freely. The people asserted their so-
vereignty. Students of the science of government and of public law,
both here in the Philippines and abroad, are agreed that the Philip-
pines had cause to congratulate itself. As of last year at least, de-
mocracy was safe and secure.

For this happy state of affairs, credit should likewise go to the
judiciary, particularly the Supreme Court. Doubts, some of them
well-founded, were entertained by many thoughtful citizens concern-
ing the devotion of the executive branch of the government to con-
stitutionalism. There were times when it seemed that the Congress
of the Philippines could not serve as a check to its excesses, not-
withstanding the presence of some of the best minds of the country.
On the Supreme Court then was thrust the burden of safeguarding
and defending constitutional processes. This task it discharged ably
and well.

It was appealed to several times to correct the abuses of the
party in power. Its response was on the whole gratifying. In one
case, only its courage and vigilance stood in the way of a nefarious
scheme to demoralize the Opposition and make a mockery of the
elections by the arrest on trumped-up charges of the main leaders
of the Opposition, including its candidate for the Presidency.' No
wonder it has earned the esteem and respect of the citizens, except
perhaps of some rabid Liberals.

In the field of Constitutional Law, it was thus a year of great
decisions. Even before the people had opportunity to repudiate the
leadership of a President, who obviously had difficulty understand-
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ing that his power was not unlimited, the Supreme Court time and
time again in no uncertain language took him to task. If there were
any doubts before, there cannot be any now concerning the supremacy
of the Constitution."

This is not to say that all decisions rendered are free from
criticism. In some cases, in the opinion of the writer, the chal-
lenged acts sustained by the Supreme Court ought to have been re-
pudiated.2 By and large, however, the Supreme Court has again
proved itself a faithful guardian of the Constitution.

As in the past years, questions of constitutional law will be dis-
cussed under the headings of *epaation of powers, political rights,
civil rights and social and economic rights.

I. SEPARATION OF POWERS

A. EMERGENCY POWERS THAT MAY BE EXERCISED Z THE PREIDENT

That there would be no toleration of unwarranted pretension
to executive authority under the emergency powers clause of the
Constitution 8 was made clear by the Supreme Court, this time in
a decisive manner in the case of Rodriguez and Taada. v. Gefla.' By
a unanimous vote, ten justices participating, the Supreme Court an-
nulled two executive orders of President Quirino purportedly issued
on the authority of the grant of emergency powers to him under
Commonwealth Act No. 671.

Reference to the first Emergency Powers Act cases may explain
why unanimity was so easily achieved. In 1949, on August 26 to
be exact, the Supreme Court, in Araneta v. Dinglasan and companion
cases, 5 annulled one executive order on rentals promulgated by the
late President Roxas, one on export control by President Quirino,
and another two executive orders appropriating funds to defray ex-
penses in connection with the holding of the national elections as well
as for the operation of the government, all issued under C. A. No.
671. Insofar as the orders on rental and export control are con-
cerned, the opinion of the Supreme Court as to their nullity wa8

2 T he caeS are: Gamalinda v. Yap, GIL No. L-6121, pr"n. May 30, 1953;
Villend v. Roque, G.R No. L-6512, prom. June 19, 1953; and Yirina v. Oricio,
GA No. .- 6951, pxrm. OCk 30, 1953.

a Artide VI, Section 26 Provides: "In rimes of war cr ocher natiaaaI emca-cy,
the Congress may by law authorize the Prcsidenr, for a limited pe"iod and subiect
to such resrctions as ir may pmreaibe, to prwnu~gate rules and reguLarions to carry
out a declred nadm.a policy"

'49 O.G. 465.
-'45 O.G. 4411.
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unanimously arrived at. It was not so, however, with reference to
the two executive orders appropriating funds, the voting being 6 to 2.

Of the six justices who denied the validity of such executive or-
ders, five based their opinion on the ground that C. A. No. 671 had al-
ready lapsed. One of them, Justice Montemayor, supplied the neces-
sary vote for a majority and agreed with his five other colleagues
that the orders would not stand the test of legality. Nonetheless,
he differed with them in their view that C. A. No. 671 had ceased
to be operative. He based his opinion on the nullity of the orders
on the ground that there had been a tacit and implied withdrawal
of so much of C. A. No. 671 as granted the power to appropriate,
Congress having shown its readiness and ability to legislate on such
matters ever since liberation.

The absence of a decisive vote on the continuing effectivity of
C. A. No. 671 was by the President deemed sufficient to issue two
executive orders in 1953, concededly from the best of motives, appro-
priating public funds for essential and urgent public works and for
relief in provinces and cities that suffered from typhoons, floods,
and other calamities. He must have likewise been emboldened so to
act because of the presidential veto of H. B. No. 727 which was
enacted purposely to repeal all Emergency Powers Acts.

The Supreme Court viewed the matter differently. Not that
this was to be wondered at. After all there was that decision in
the first Emergency Powers Act cases expressly holding that the
appropriation of public funds made by the President was without
legal authority.*

The opinion by Chief Justice Paras appropriately opens with a
reminder that the Supreme Court "had already passed upon the sta-
tus of Commonwealth Act No. 671, approved on December 16,
1941, 0 0 *" After mentioning the sad and dismal fate that befell
the executive orders in the first Emergency Powers Act cases, the
Chief Justice continued:

"More or less the same considerations that influenced our pronounce-
ments of August 26, 1949 are and should be controlling in the case now
before us, wherein the petitioners seek to invalidate Executive Orders No..
545 and 546 Issued on November 10, 1952, the first appropriating the sura
of P7,860,600 for urgent and essential public works, and the second setting

The wrimE zf di note as amkcs cw-w had occasion to stte in the coue of
the oral sxgument d it is a cardinal doctrine in: goverment of laws and not of
men that the valid and definiie xnnctent of the highest unal ar binding
on all pcivate citizens and officii" ablc, from the highezz to the lo%-est, not excpting
the Prvsidenr.
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aside the sum of P11,367,600 for relief in the provinces and cities visited
by typhoons, floods, droughts, earthquakes, volcanic action and other cals-
mities." 7

Nor could the veto of the President of H. B. No. 727, expressly
withdrawing from him authority to promulgate rules and regulations
in times of national emergency, help his position any. As correctly
pointed out by the Chief Justice:

"Although House Bill No. 727 had been vetoed by the President and
did not thereby become a regular statute, it may at least be considered
as a concurrent resolution of the Congress formally declaring the termina-
tion of the emergency powers. To contend that the Bill needed presiden-
tial acquiescence to produce effect, would lead to the anomalous, if not
absurd, situation that 'while Congress might delegate it powers by a
simple majority, it might not be able to recall them except by two-third
vote.' In other words, it would be easier for Congress to delegate its
powers than to take them back. This is not right and is not, and ought
not to be the law." s

To fortify the above position, mention was made by the Chief
Justice of the fact that C. A. No. 671 could be likened to an ordinary
contract of agency "whereby the consent of the agent is necessary
only in the sense that he cannot be compelled to accept the trust, in
the same way that the principal cannot be forced to keep the rela-
tion in eternity or at the will of the agent. Neither can it be sug-
gested that the agency created under the Act is coupled with in-
terest." O

As in the first Emergency Powers Act main opinion by Justice
Tuason, the Chief Justice in this case sought confirmation for the
view that the National Assembly never intended the grant of au-
thority to the President, under C. A. No. 671 to continue after libera-
tion. Reliance was placed on a statement by President Quezon that
the period contemplated "such factual war as that then raging."

The Supreme Court likewise found highly unconvincing the ar-
gument that the Philippines is still technically at war with Japan
pending the ratification of the peace treaty. To show its lack of
persuasive character, reiteration was made of the point that C. A.
No. 671 referred to a factual war. Moreover, from the express lan-
guage of the Act, the war contemplated was that between the United
States and Japan, the Philippines being only involved because it was
then under American sovereignty. The Chief Justice referred in

1 49 O.G. 465, at page 466.
49 O.G. 465, at page 467.
49 O.G. 465, at page 468.
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the third place to the fact that the United States had signed the peace
treaty with Japan and the Philippines meanwhile has become an
independent country.

The opinion of the Chief Justice concluded with this note of
tribute to the basic principle underlying our structure of government,
namely, the principle of separation of powers. To quote from the
Chief Justice:

"Shelter may not be sought in the proposition that the President
should be allowed to exercise emergency powers for the sake of speed and
expediency in the interest and for the welfare of the people, because we
have the Constitution, designed to establish a government under a regime
of justice, liberty, and democracy. In line with such primordial objective,
our Government is democratic in formn and based on the system of separa-
tion of powers. Unless and until changed or aniq0idad, we shall have to
abide by the letter and spirit of the Constitution and be prepared to accept
the consequences resulting from or inherent in disagreements between,
inaction or even refusal of the legislative and executive departments.
Much as it is imperative in some cases to have prompt official action,
deadlocks in and slowress of democratic processes must be preferred to
concentrxtion of powers in any one man or group of men for obvious
reasons. The framers of the Constitution, however, had the vision of
and were careful in allowing delegation of legislative powers to the Pres-
Ident for a limited period 'in times of war or other national emergency.'
They had thus entrusted to the good judgment of the Congress the duty
of coping with any national emergency by a more efficient procedure;
but it alone must decide because emergency in itself cannot and shuuld
not create power. In our democracy the hope and survival of the nation
lie in the wisdom and unselfh patriotism of all officials and in their faith-
ful adherenoe to the Constitution." to

Two of the justices who dissented in the first Emergency Pow-
ers Act cases as to the validity of appropriation made by the Pres-
ident of public funds under C. A. No. 671, Justice PadilLa and Jus-
tice Reyes, wrote concurring opinions. The more elaborate opinion
of Justice Padilla was concurred in by three justices including Justice
Reyes.

It proceeds on the assumption that for C. A. No. 671 to be valid,
the delegation of authority to the President could not have been for
an indefinite period, there being a requirement in the Constitution
that such delegation of authority must be for a limited period. As
tersely put by him:

"" * A law which delegates such powers to the the President for

an indefinite period would be unconstitutional because it is against the

10 49 O.G. 465, at pages 470-471.
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express provision of the Constitution. It would be an abdication of legis-
lative powers. *" 11

The argument that as the delegation of authority to the Pres-
ident was to be made by means of a law which requires his concur-
rence so should its withdrawal, termination, or revocation, was
neatly and curtly disposed of by Justice Padilla with the observation
that to require his consent for the revocation to be valid and effec-
tive might make such Emergency Powers Act violate the very pro-
vision of the Constitution "which requires and ordains that such
delegation be for a limited period of time only, and because the re-
fusal to concur in by a President bent on or inclined to continue
exercising legislative powers delegated to him would result In a de-
legation of legislative powers, at least during his incumbency, or
tenure of office, regardless of whether the reason or reasons for the
grant of the authority to exercise such legislative powers have ceased
to exist." 12 The other contention of counsel for the President that
his veto should make ineffective the withdrawal of such power from
him met the same fate in these well-chosen words:

"4* 0 The Congress could not have meant or intended to subordinate
its opinion or Judgment that the war had ended and that the national
emergency had ceased to exist to that of the President, the legislative and
not the executive being the department of the Government exclusively
clothed or vested with the authority and power to make such a declara-
tion. In passing the bill the Congress committed a mistake in the matter
of form but not of subtLance because the latter is there in the explanatory
note of the bill rAssed by both houses, to wit: Ithat war had long ended,'
that 'the need for the irrant of such unusual powers to the President has
disappeared,' and that for that reason it repealed all the Emergency
Powers Acts. After the Congres had made that declaration the President
could no longer exercLe the legisantive powers delegated to him. It was
a conmplete and absolute revocation of the delegation of such powers. His
veto of the bill could not and did not have the effect of reviving or con-
tinuing the delegation of legislative powers which had been revoked by
the Congress, the only constitutional body empowered and authorized to
make the revocation." 33

Justice Montemayor, while concurring with the nullity of the
order, could not bring himself to agree with his colleagues on C. A.
No. 671 having lost its force and effectivity. That was the same
position he took in the first Emergency Powers Act caes 1,

It 49 O.G. 465, at page 472.
2 "49 O.G. 465, at page 473.
2 49 O.G. 465, at pag s 473-474.
1449 O.G. 465, at pages 476-489.
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B. GENERAL SUPERVISION OVER LOCAL GOVERNMENTS

It is to be remembered that under the Constitution,15 the Pres-
ident exercises control over the executive departments, bureaus, or
offices, but only general s-upervision over local governnwr t az may
be pro'ded by law.

Why the Constitution distinguished between control by the
President of all the executive departments, bureaus and offices, and
general supervision over all local governments, is explained by Jus-
tice Laurel in the case of Pnasw v:. GiJ.1 Thus-

"The deliberations of the Constitutional Convention show that the
grant of the supervisory authority to the Chief Executive in this regard
was in the nature of a compromise resulting from the conflict of view
in that body, mainly between the historical view which recognized the
right of local self-government (People ex rel. L. Roy vs. Hurlbut, 1871,
24 Mich. 44) and the legal theory which sanctions the possession by the
state of absolute control over local governments (Booten vs. Pinson, L.RPA.
[N.S., 1917-A], 1244; 77 W. Va. 412 [1915].)"

LaCson v. Roque 27 is the leading case in point. Here the Su-
preme Court adjudged that the President could not suspend Mayor
Lacson. s The absence of authority of the President to suspend the
Mayor of Manila could have been predicated in the Lacson case on
the ground that as the Constitution contempletes that over local gov-
ernments the President at the most exercises generaZ 8upervision and
only as may be provided by law as distinguished from control over
all departments, bureaus, and offices, suspension, and much more so
removal, are not embraced within general supervision. Such a con-
clusion would have been in accordance with the express language of
the Constitution. For if under control the President may suspend

2 Article VII, ection 10, parAgraph 1 provides: "The President &hall have
control of all the executive depeztme=t, bureaus, or offices, exercise general siper-
vision over all local governments as may be provided by law, and take care thathe
Laws be faithfully ecuted."

26 67 PhiL 62.
"49 O.G. 93.

Briefly the actw ome i wnder the foll owing circumstances: The Pmeidem ad-
micedly in pmuance of "the present policy of the administration" suspended peti-
tioner Mayor Lacmio of the City of Manila, against whom was pending in the Court
of Fr t Instance a criminal case for libel. Parenthetically, it may be noted that the

ccusadon for libel r se from a radio broadcast in which Mayor Lacson, true to form,
hra ctaY Fd in Lwguage lss than moderate a decisio of Judge Montesa of the

Msnila Court of Fkst Instawce. The ep~zmt -incomnpetent" and "ignoramus- were
not conspicuous by their absence. What was originally an action for prohibition
broug aainst the Ebecutve Secretary, who was entrusted with the functions of en-
forcing the order of suspension, became an action for quo warranto, :s Vice-Mayor
Ganmairn took over asd performed the duties of the office.
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as well as remove and under general supervision, the President may
suspend as well as remove, the distinction vanishes. Such a conclu-
sion moreover would have the merit of effectively interposing an
obstacle to the temptation which may prove highly irresistible in an
election year for the President to use local government officials to
increase the chances of his party at the polls.

While the justices composing the majority did not choose to
base their decision on this ground, Justice Tuason, who wrote the
main opinion demonstrated nonetheless that they were mindful of
the distinction.

"The contention that the President has inherent power to remove or
suspend municipal officers is without doubt not well taken. Removal and
suspension of public officers are always controlled by the particular law
applicable and its proper construction subject to constitutional limitations.
(2 McQuillen's Municipal Corporations [Revised], section 574). So it has
been declared that the governor of a state (who is to the state what the
President is to the Republic of the Philippines), can only remove where
the power is expressly given or arises by necessary implication under the
Constitution or statutes. 0 0

"There is neither statutory nor constitutional provision granting the
President sweeping authority to remove municipal officials. By article VII,
section 10, paragraph (1) of the Constitution the President 'shall 0 0 *
exercise general supervision over all local governments,' but supervision
does not contemplate control. (People vs. Brophy, 120 P., 2nd, 946; 49
Cal. App., 2nd, 15)." "1

Chief Justice Paras in his concurring opinion admitted that the
power of the President over all local governments is limited to gen-
eral supervision as may be provided by law. This did not prevent
him from concluding though that the constitutional provision con-
ferring such general supervision as may be provided by law implies
'that said supervision will include any power vested in the President
by law." 2 0 The better view would seem to be that what the Con-
stitution stresses is not the vesting of authority over local govern-
ments in the President by law but that rather his authority cannot
exceed general supervision. A statute vesting such power in the
President which can properly be characterized as control would be
objectionable even if there is a grant presumably by law because it
amounts to more than general supervision.

Justice Padilla in another concurring opinion found no occasion
to refer to the distinction between the control that the President pos-
sesses over all departments, bureaus, and offices and the general

S*49 O.G. 93, at pge 98.
" 49 O.G. 93, at page 107.



A THIRD Y" OF CONSTITUTIONAL LAW

supervision that under the Constitution is the extent of his authority
over local governments. He came out with a suggestion though, well
worth further consideration.

"* ** That power to remove must, of course, be lodged somewhere
in the framework of the Government. It could be in a competent court
if the mayor sbould be found guilty of a crime or misdemeanor for which
the penalty provided and imposed upon him be temporary or perpetual
disquaifiation or suspension from holding public office. 0 " ,

The vesting of the power to remove in the judiciary may prove to be
the satisfactory answer both on constitutional and practical grounds
to the problems of dealing with objectionable local officers.

The approach predicating absence of authority of the President
to suspend the elective mayor of Manila on the distinction between
control and general supervision not commending itself to the ma-
jority of the Court, how did it arrive at the conclusion that the Pres-
ident was without such authority? From a survey of the Charter of
Manila, R. A. No. 409, it clearly appears that there is no power to
suspend. Again the search for authority to justify presidential action
could have ended there and the suspension stigmatized as illegal.

As a clear indication of its determination to be fair to the Execu-
tive, the Court went further and by virtue of the principle that the
power to remova Includes the power to suspend, sought to determine
whether the President could remove the elective mayor of Manila.
All that the Charter yields on this point is the highly unsatisfactory
phrase: "He shall hold office for four years, unless sooner removed." -
Considering that the City Mayor is an elective official, such a legal
provision could have been disregarded as devoid of any meaning, fail-
ing as it does to express a legislative intent as to who can remove
and for what causes the mayor may be removed. Such a provision
had significance when the mayor was appointive, in which case, the
power to remove was in the Executive, the cause being left to his
pleasure. This ground for decision, plausible as it undoubtedly is, the
majority did not find attractive2 3

Instead, the Justices of the Supreme Court, both the majority
and the dissUenting, construed the City Charter with the other provl-

2149 O.G. 93, at pg 109.
"Chartr of the City of Manila, Saco= 9.
" Thu, under the fmmw Chater of Manila, Chapter 6 ol the Revied Aznn-

istmtive Code of 1917, where the Mayor w appointive, there was the expess pro.
vis n that he was to be aP Ir I by the GoverrnorGeneral (later by the President)
with the canm of the S!= "z ad was to "hold office for dwre yers unless oner
r-od. int foming the Grtr of the City of Mnil, the leegstve

driftsmen dlid no ame into conuiderationa that the pofft of Mayor is not elective.
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sions of the Revised Administrative Code. For Justice Tuason and
Justice Feria, the President can remove the Mayor of the City of
Manila but only on the ground of disloyalty in accordance with the
provision of the Revised Administrative Code conferring on the Pres-
ident power to remove any person from any position of trust or au-
thority under the Government of the Philippines for disloyalty to the
Republic. This legal provision comes from a section of the Reviesd
Administrative Code which explicitly provides that the power therein
conferred on the President are in addition to his general sulpervisory
authority. When under the Constitution his power is limited to gen-
eral supervision, doubt may validly be entertained as to the above
provision being a source of presidential powers over local govern-
ments.

Three other Justices, Chief Justice Paras, Justice Padilla and
Justice Jugo, who joined in the decision to the effect that the sus-
pension of Mayor Lacson was illegal, are of the opinion that the
ground for removal of provincial officials which included dishonesty,
oppression, or misconduct in office, could be the basis of the power of
the President to remove. Why Chief Justice Paras reached that
conclsion is explained by him thus:

"It is hard and illogical to believe that, while there are express legal
provisions for the suspension and removal of provincial governors and
municipal mayors, It could have been intended that the mayor of Manila
should enjoy an over-all immunity or sacrosamnct position, considering that
a provincial gowrnor or municipal mayor may fairly be considered in
parity with the city mayor insofar as they are all executive heads of
political subdivisions. Counsel for petitioner call attention to the fact
that the peculiarly elevated standard of the City of Manila and its popu-
lace might have prompted the lawmakers to exempt the city mayor from
removal or suspenaion. Much can be said about the desirability of making
the executive head of Manila as strong and ndependent as possible, but
there should not be any doubt that awarene of the existence of some sort
of disciplinary measures has a noutralizing and deterring inflmnce against
any tendency towards official misfeasance, e=eases, or omlaion." 24

Justice Padilla entertains a similar view as he does not believe
that "the City Mayor of Manila should be placed over and above the
clective provincial governors in rank and importance; and for that
icason the causes for removal of elective provincial governors may
as well be applied to the City Mayor of Manila." 25

" 49 O.G. 93, at poge 106.
'49 O.G. 93, at piges 109-110. Cf. This al$ dig at petitioner's well known

temperament coupled with the admission of its insufficienc as a legal cause for
suspensiona:

"Much as it i.. wished and desired to see and have a mayor as becoming an
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The majority- could conclude that the 8uspension was illegal then
on the ground that even if such a power to remove exists and the
power to suspend can be implied from the power to remove, an ac-
cusation for libel does not fall within the offenses of disloyalty, dis-
honesty, oppression, or misconduct in office.

Moreover, as Justice Tuason pointed out in the main opinion:

"We believe also that in the field of procedure no Icss than in that
of substantive law the suspension under review is fatally defective. No
administrative charges have been preferred iainst the petitioner and
none seem to be contemplated. The sole grounds for the suspension, as
recited in the President's order, are 'the pendency of criminal case No.
20707 for libel,' and, the present policy of the administration, requiring
the suspension of any elective official who is being charged before the
courts of any offense Involving moral turpitude.'

"It seems self-evident that if, as must be conceded, temporary sus-
pension is allowed merely so as to prevent the accused from hampering
the normal course of the investigation with his influence and authority
over possible witnesses, the rule presupposes the existence of administra-
tive charges and investigation being conducted or to be conducted. We
are certain that no authority or good reason cnn be found in support of
a proposition that the Chief Executive can suspend an offilcer facing crim-
inal charges for the solo purpose of aiding the court in the administration
of justice. Independent of the other branches of the Governrrent, the
courts can well take care of their own administration of the law. And
administrative policy or practice not predicated on constitutional or statu-
tory authority can have no binding force and effect in nmtters not purely
political or governmental. Where individual rights, honor and reputation
are in Jeopardy, it Is only law or the Constitution which can give legality
to executive actions. It has been shown that nothing in the Constitution,
law or decisions warrants the petitioner's suspension."' :"

officer of such high rank possessed of composure in his behavior, prudence in his acts
and self-restraint in his utrances, yet I cannot bring my-self to believe that a libel
allegedly comm=i.ed by him which is unrelated to the performance of the duties of
his office would warrant his suspension from office. It is unnecessary to pass judgment
on whether he may be rema-ed after conviction. His uterances m.iy be biting, cut.
tin& sharp, caustic a sarcastic; and, granting for the sake of argument, that the utter-
ance upon which the inlotmadoni for libel is grounded be conternpatu-a poin:
I do not pan upon pending denrrinaton and judgment on the rr.ritu of the c.ic for
libel filed against the petitie in the Court of Firit. Inrsance cf Ml:nila-3,ill I do
noC believe that the alleged hllous tmerance which gave rise to the filing of the in-
formatior, unrelated to the performance of his duties as mayor, w.oild be sufficient
cause for his suspensim from office. The offended par". must resort to court for
redress of his grievance and to have it right the wrong. And if it be couernpruous
the cort against which it was comiitrd has ample power to make him answer for
his misdeed."

2" 49 O.G. 93, at page 103.
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The four dissenting Justices are of the opinion that the President
may remove the elective mayor of the City of Manila for disloyalty,
dishonesty, oppression and misconduct in office. As explained by
Justice Bautista Angelo:

go* * 0 The majority opinion holds that such a behavior should be
characterized as one entirely divorced from the official position of peti-
tioner and should be appreciated merely in the light of a personal actua-
tion which has no bearing on his office. I cannot subscribe to this view.
The circumstances under which the petitioner made the utternces Imputed
to him as libelous point to a different conclusion. It should be borne in
mind that those utterances were made on the occasion of a radio broad-
cast exclusively held to give petitioner an opportunity to express his view
on public questions in his capacity as Mayor of the City of Manila It was
a broadcast given by him not as Lacuon, the individual, but as Lacson the
Mayor. The public listened to him not because he was Arsenio Lacson
but because he was the Mayor of the City. Such is the general impression
when the broadcast was made, and that is the reason why the broadcast
was made right in the City Hall in order to give to the whole show a
color of official authority. And in that broadcast he made the following
utterances: 11 have nothing but contempt for certain courts of Justice.
I tell you one thing (answering an interrogator), if I have the power to
fire Judge Montesa for being an ignorant 0 0 0 an ignorama..' The major-
ity believes that such . behavior does not constitute a misconduct in office,
but the Chief Executive holds a different opinion. On matters which
involve differences of opinion between this court and the Chief Executive,
a becoming regard for a co-equal power demans that the opinion of the
latter be respected in the absence of abuse of discretion." By

Whatever may be said about the precise grounds on which the
decision was reached, it does not seem open to doubt that both the
majority and the minority justices united in the view that pres-
idential authority is limited by the Constitution and the applicable
statutes.

Jot'cr v. Borra,28 continues this desirable trend of restricting
presidential authority over local governments to what the Consti-
tution ordains. This is a petition for quo warranto to test the le-
gality of the removal of petitioner Jover from the office of the Mayor
of the City of Iloilo and the designation of the respondent as acting
Mfayor of the said City. The facts according to the Court follow:

"That on 9 February 1953 the petitioner was appointed Mayor of the
City of Iloilo and on 26 March 1953 his appointment wnl conArmed by
the Commission on Appointments; that on 28 June 1953 the petitioner wa

"49 O.G. 93, at: pages 116.117."G.R. No. L-6782, pxn. July 25, 1953.
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advised by the Secretary to the President by telegram followed by a letter
both dated 27 June 1958 that he was relieved from his office ALS Mayor
and that in his place and stead the respondent was designated as acting
Mayor; and that on 27 June 1953 the respondent was designated as acting
Mayor of the City of Ilollo by the President of the Philippines and took
his oath of office."

It is the contention of petitioner that pursuant to the charter
of the City of Iloilo, his tenure of office is six years and for that
reason he may be removed only for cause as provided by law. On
the other hand the respondent raised the special defense that as the
office of Mayor of Iloilo is policy determining and primarily con-
fidential, its incumbent may be removed at the pleasure of the Pres-
ident, any statute depriving the President of the power to remove
amounting to an unconstitutional encroachment on his authority.

The Supreme Court in a unanimous decision, the opinion being
penned by Justice Padilla, sustained the right of petitioner. Accord-
ing to Justice Padilla:

"Granting that the office of Mayor of the City of Iloilo is policy-
determining-a point we need not decide-still we find that the appoint-
ment of this class of officers is only an exception to the general rule that
it 'shall be made only according to merit and fitness, to be determined as
far as practicable by competitive examination.' The above-quoted consti-
tutional provision does not say that officers appointed under the exception
are removable at pleasure.

" 'The Legislative power shall be vested in a Congress of the Philip-
pines, 'which shall consist of a Senate and a House of Representatives.'
In the exercise of that power the National Assembly of the Philippines
passed Com. Act No. 168 amendinr Com. Act No. 57."

The above statute, Section 8 of which was amended provides
that the Mayor of Iloilo "shall hold office for six years unless re-
moved, * " was held valid by the Supreme Court.

As Justice Padilla pointed out:

"The fixing by Congress of a period of time during which the Mayor
of the City of Iloilo is to hold office is a valid and constitutional exercise
of a legislative power."

Then came that portion of the opinion explaining why under the
limited preaidential authority over local government, the definiteness
of tenure accorded a city mayor cannot be a.sailed on constitutional
grounds.

" Te leislative intent to provide for a Axed period of office tenure
for the Mayor of the City of Iloilo and not to make him removable at
the pleasure of the appointing" authority may be inferred from the fact
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that whereas the appointment of the Vice-Mayor of the same city, as pro-
vided for in an amendatory act, and those of the Mayors and Vice-Mayors
of other cities are at pleasure, that of the Mayor of the City of Iloilo
is for a fixed period of time, as provided for in the original charter, and
this continued unchanged despite subsequent amendatory pcts.

" 'The President shall have control of all the executive departments,
bureaus or offices, exercise general supervision over all local governments
as may be provided by law, and take care that the laws be faithfully exe-
cuted.' The President cannot derive from this constitutional provision the
authority to relieve or remove the petitioner from office, because his power
is merely one of general supervision over all local governments and such
supervision over all local governments and such supervision is to be exei-
cised 'as may be provided by law."' 2

In the light of the above, the Supreme Court could make the
following categorical declaration:

"The legislative depArtment having provided for an office tenure oi
six years for the Mayor of the City of Iloilo, the President cannot remove
the petitioner without cause as provided by law."

With the conclusion that the removal of petitioner is illegal came the
corollary:

"The designation of the respondent as acting Mayor is also without
authority of law."

Rodriguez v. Del Rosario 30 is faithful to this concept of limited
presidential power over local governments as provided for in the
Constitution. In this quo warranto proceeding, it was shown that
petitioner Rodriguez, who was nominated and confirmed as mayor of

" After the above excerpt, Justice Padila quoted from arcon Y. Roqtw:-"T1c
mos liberal view that can be taken of the power of the President to remove the Mayor
of the City of Manila is that it must be for cause. Even those who would uphold
the legality of the Mayor's suspension do not go so far a s to claim power in the
Chief Execu:ive to remove or suspend the Mayor at pleasure. Untrametled di-
cretimary power to remove does not apply to apponted officers whose term of
office is definite, much less elective officers. As has been poinrecy stated, 'Fxity
of tenure destroys the power of removal at pleasure otherwise incident to the appoint-
ing power * 0. The reason of this ruie is the evident repugnanc between the fixed
tram and the power or arbitrary removal. ''

"An inferential authority to remove at pleasure cannot be deduced, sinc the
existence of a defined term, ipso facto, negatives such an inference, and implies a con-
trary presumption, ie., that the incm shall bold office to the end of his term
subject to removal for cause." (State ex. Gallaghar vs. Brown, 57 M. Ap, 203,
expressly adopted by the Supreme Court in State ex rel. vs. Maroney, 191 Mo,., 548;
90 S.W., 141;'State vs. Crandell, 269 Me., 44; 190 S.W., 899; State vs. Salvai, 450,
2d, 995; 62 CJS. 947.)

=°G.R. No. L-6715, prom. October 30, 1953.
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Cebu, received a letter from the Executive Secretary notifying him
that he was designated as technical assistant in the Office of the Pres-
ident. On the same day, respondent was designated as Acting Mayor
of Cebu and commenced to discharge his functions as such a few
days later.

Under the Charter of the City of Cebu 31 the tenure of the Mayor
was for three years unless sooner removed. His designation as tech-
nical assistant had the effect of removal which, according to the
Supreme Court, could be based only on disloyalty, dishonesty, oppres-
sion, and misconduct in office in accordance with Lacson v. Roque.
Petitioner Rodriguez was not guilty of any such act and could not
therefore be deprived of his position as such by the President. He
was restored to his office.

Once again, there was a clear demonstration of the firm deter-
mination of the Supreme Court to apply with undiminished force the
literal language of the Constitution that the power of the President
over local governments is limited to that of general supervision as
provided for by law.

1. Decision of doubtful validity.
This exceptionally fine record of the Supreme Court in the past

year concerning this phase of constitutional law was marred by three
decisions of doubtful validity: Gamalinda v. Yap,3 ViUcna v. Roque,3"
and Ykalina v. Oriio."4

hI Gamalbida v. Yap, petitioner instituted a quo warranto pro-
ceeding to test the right of the respondent to the post of acting Mayor
of Victoria, Tarlac pending the election and qualification of the per-
manent mayor. Respondent was proclaimed elected in the November,
1951 election as mayor of said municipality. He was ousted in an
election protest declaring him ineligible. Thereafter, on September
8, 1952, the acting Executive Secretary, by order of the President,
designated the respondent to the position as acting mayor, giving
rise to this quo warranto proceeding, the petitioner being the duly
elected and qualified vice-mayor of said municipality.

Petitioner was unsuccessful, the Supreme Court dismissing the
petition on the ground that as the elective vice-mayor, he could not
rely on the provision of the Revised Administrative Code 3 as the
assumption of office of vice-mayor is predicated on "absence, suspen-
sion, or temporary disability." Such a situation did not exist as there

' C,. Act No. 5.
2G.R. No. L-6121, pm= May 30, 1953.
28 G.R. No. L.6"512, pyom. June 19, 1933.
1" GIL No. 16951, prom. October 30, 1953.* &Sec:. 2195.
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was a failure to elect, the vacancy created under the Revised Election
Code being filled by the President as soon as practicab~e, issuing a
proclamation calling for a special election. Such a failure to elect
created a temporary vacancy within the meaning of said Election
Code provision.3 6 It is to be noted that under said Code, a temporary
vacancy in an elective local office must be filled by the provincial
board if it is a municipal office. Nonetheless, and so admitted by
the Supreme Court, it was looked upon as having been done in ac-
cordance with law. Chief Justice Paras, for the Court, said that the
"designation carry the sanction of the provincial governor and prov-
incial board." The Court then, according to him was necessarily
led "to conclude that the disputed appointment may be deemed as
having been extended in effect by the provincial governor, with the
consent of the provincial board."

This decision of the Court is opposed to the basic doctrine of
government of laws and not of men. Here under the statutory provi-
sion which is deemed unobjectionable, only the provincial governor
with the consent of the provincial board could fill by appointment
the temporary vacancy. Clearly then, the President lacked both
constitutional and statutory authority to designate respondent as act-
ing mayor. The Supreme Court, in accordance with the long line of
decisions above-quoted, should have stigmatized the appointment of
respondent as illegal and ousted him from his position.

Villena v. Roque seems to be at war likewise with this principle.
Petitioner, Mayor of Makati, Rizal, was charged and convicted of
the crime of falsification of a public document. The provincial gov-
ernor, pursuant to the Revised Administrative Code, suspended him
and later had him reinstated. Pending investigation of administra-
tive charges, the President, through Executive Secretary Roque, took
the case away from the provincial board, "for the good of the public
service," assumed the task of investigation, and ordered his imme-
diate suspension. The issue raised before the Court was whether
under the general powers of the President under the Administrative
Code, he could suspend elective municipal officers in the light of the
distinction in the Constitution between the power of control over all
departments, bureaus, and offices and general supervision over local
governments as may be provided by law.

In the light of the principles so clearly presented in Lacson v.
Roquc,' 7 it was expected that the action taken by the President would

"Sec. 21 (a) previes: "Whenever a tempoary vcancy in any electve local
office occurs, the sane shall be filled by appoinriment by the Prsiden if it is a prov
incial oc ci:y office, and by the provinci governo, with the consent of the provincial
bo.rd, if it is a municip.l2 office."

"" 49 O.G. 93.
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have been nullified. There was a disappointment of expectations. In
upholding the challenged presidential action, the majority could ra-
tionalize, notwithstanding the explicit provisions of the Revised Ad-
ministrative Code IN conferring the power to investigation upon the
provincial board, that it Is "not exclusive." This view did not find
acceptance with Justice Tuason who, in dissenting, stated:

" 0 The minuteness and care, in three long paragraphs, with which
the procedure in such investigations and suspensions is outlined, clearly
manifests a purpose to exclude other modes of proceedings by other author-
itios under general statutes, and to make the operation of said provisions
depend upon the mercy and sufferance of higher authorlties. To contend
that these by their broad and unspecified powers can also investigate such
charges and order the temporary suspension of the erring officials indefi-
nitely is to defy all concepts of the solemnity of legislative pronounce-
ments and to set back the march of local self-government which it has been
the constant policy of the legislative branch and of the Constitution to
promote."

The majority likewise noted that the presidential power to sus-
pend is concurrent with that of the provincial governor, thus enabling
him to order the suspension in this case. While this statement is
correct insofar as it goes, it loses sight of the fact that where juris-
diction is concurrent the first body to act assumes jurisdiction to the
exclusion of the other. And this body was the provincial board.
Moreover, Justice Tuason likewise correctly observed that the power
of the President in this case should yield to the authority of the
provincial board as the statutory provision on which the competence
of the latter agency is based is "especial in character."

Justice Tuason could not agree to the proposition that the Pres-
ident, having the power to suspend provincial officials, is likewise
vested with authority to suspend municipal officials. Such a conclu-
sion, according to Justice Tuason, "does not so easily follow the pre-
mise_" As the dissenter correctly observed, the power of the Pres-
ident on which the suspension in this case was sought to be justified
is found in the chapter of the Code dealing with provinces s9 whereas
Sections 2188-2190 come under the chapter dealing with municipali-
ties. To Justice Tuason "both sets of provisions are clear and speci-
fic, each sufficient unto itself." Moreover, he reiterated his view that
the power to suspend and remove "is not acquired by inference, much
less inference that would upset express statutory enactments."

The main objection to his decision is the seeming adherence to
the discredited theory of broad presidential powers in the earlier

SSe 2188 and 2190.
Sec. 2078, Rev. Adm. Code.
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Vilena 40 and Pkamafi' cases. There the Supreme Court by a liberal
interpretation of the powers of the President based on the constitu-
tional provision vesting all executive powers in him, practically
ignored the limitation to general supervision as may be provided by
law. Lacson v. Roque 4 2 represented a retreat to the Constitution.
It is to be deplored that the Supreme Court did not maintain that
position.

Ykaiina v. Oricijo", seems to be far from unassailable likewise.
In the 1951 elections in Valladolid, Occidental Negros, Manuel Z. Yka-
lina came out as Mayor and one Antipas Junio as Vice-Mayor.
Among the councilors elected, petitioner Ykalina obtained the highest
place and respondent the fourth. Thereafter, the Vice-Mayor re-
signed in 1953. On August 8 of the same year the acting Executive
Secretary suspended Mayor Manuel Yka]ina by reason of certain
administrative charges and designated as Vice-Mayor respondent
Oricio. Petitioner Instituted this quo warranto proceedings alleging
that under the Revised Administrative Code," in the absence of the
Vice-Mayor the councilor who at the last election received the highest
number of votes is entitled to the position of Mayor if the latter is
suspended. The contention of the respondent is that as acting Vice-
Mayor he had a right to the office.

The Supreme Court agreed with him notwithstanding the seem-
ingly cogent argument of petitioner that his designation came not
from the President as the law requires ' but from the Executive
Secretary purportedly acting for the President. The Supreme Court
nonetheless remained unconvinced.

The Supreme Court admitted that the power to appoint "is in-
trinsically an executive act involving the exercise of discretion which
may not be validly delegated by the President to the Executive Sec-
retary, 0 * 0." However, the designation was sustained in view of
the finding that the Executive Secretary was purportedly acting "by
order of the President" To the Supreme Court that was a clear in-
dication that the President himself "had selected the appointee and
had instructed Secretary Roque to extend the formal written appoint-

' V94"M r. Semct of the fInki'w, 67 Phl 451.

"e 37.
SSeeno 34.

sc. 2195.
~Sec. *21 (b) poidi:. "Wbteer in any cecive local offic a vacmmy occurs

as a rendt cl tde deatb, sesiguaoc4 remoaval or oeaum of the ina mbent, tePrcsi-
dent shall aPPOin t bcrcu a suxtable per~ bel mgimrg to td politica paxry of the
offi=ci wbor b is to rI-u the, upc x tDae sa party, sa mthe
cse of a mayor, whih be filled by he vice-mayor."
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ment." It was suggested in its opinion that the Presidential order
may be written or oral.

The above principle, while acceptable, loses force when it is re-
membered, as petitioner insisted, that on July 25, 1953, the President
had undergone stomach operations at the Johns Hopkins Hospital.
Hovering as he was between life and death, it is not easy to believe
that he had ordered the Executive Secretary to make the designation.
The Supreme Court, however, did not find this objection insuperable.

"* * The trouble with the argument is its assumption that the
directive to appoint Oriclo -was communicated by the President precisely
on July 25, 1968. Such directive could have been made days befote, con-
sidering that Vice-Kayor Junio's resignation had been submitted one week
earlier. And it must be presumed that Secretary Roque committed no
usurpation of authority nor any disloyalty to the Chief Executive. Any-
way, if His Excellency has not actually ordered the appointment, it should
be easy for petitioner to secure an officia) statement to that effect."

Even if the above observation of the Supreme Court is given its
due weight, certain troublesome questions persist. On the face of
the order itself it would appear that acting Executive Secretary Ro-
que assumed authority to appoint presumably on order of the Pres-
ident which might or may not have been issued. Since there is no
presumption of power, the burden of proof was on the Executive
Secretary to show how and under what circumstances the designa-
tion was made. Considering that the President was away and was
seriously ill, that was not an easy burden to meet. The statement by
the Supreme Court that if the President "has not actually ordered
the appointment, It should be easy for petitioner to secure an official
statement" concerning that matter, is easier said than done. Pre-
cisely, what is reprehensible, considering that only the President may
exercise the power of general supervision under the Constitution, is
the assumption of such an authority by his subordinate, the Execu-
tive Secretary.

In the event, then, as seems to have happened in this case, that
the Executive Secretary went ahead and acted on his own authority,
it would not be unusual that the President, considering his many other
duties and multifarious responsibilities, to merely accept the fa4t ao-
compli. If adherence be paid therefore to what was said in Villena
v. Secretary of the rnterior ,6 that the Executive, in those cases where
he is required by the Constitution to act in person, should himself
discharge the duty, then the Supreme Court perhaps should not have
gone out of its way to justify the prevtention to office of respondent

" See note 40.
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Oricio. At any rate, in case of doubt, acceptance of the principle
that this is a government of laws and not of men requires the most
exacting scrutiny of validity of official act. The Supreme Court in
this case apparently has not so acted.

C. THE PRESIDENTIAL DUTY TO TAKE CARE THAT THE LAWS BE
FAITHFULLY EXeCUTeD

Under the Constitution, the President is required to '*** take
care that the laws be faithfully executed." 47 In the opinion of
Justice Laurel, this provision Is more "the imposition of a duty rather
than the conferment of a power." 8 As Corwin noted, through the
path to duty may be the road to power. This is true in the Philip-
pines in view of the accepted principle th4t by virtue of this constitu-
tional authority, the President may issueaxecutive orders implement-
ing statutory provision. 49 Through this provision then, the possibi-
lity of presidential law-making is not remote. One way of guarding
against it is to construe as Justice Douglas, concurring in the Steel
Seizure Czase,50 as "starting and ending with the laws the Congress
has enacted."

That point of view must have recommended itself to the Supreme
Court in the case of U.ST v. Board of Taz Apocal al. Petitioner
here, a private non-stock corporation, organized for educational pur-
poses *as assessed under the Income Tax Law. Petitioner paid un-
der protest and thereafter sought reconsideration of the decision of
the Secretary of Finance holding it liable. It was directed to file a
petition for review with the Board of Tax Appeals according to the
rules promulgated by the Board, pursuant to an Executive Order.62

The question posed before the Supreme Court was whether such Ex-
ecutive Order was valid under a Republic Act 5 2 delegating special
powers to the President.

This Act was passed by Congres for the purpose of giving the
President authority "to reorganize within one year the different ex-
ecutive departments, bureaus, offices, agencies and other instrument-
alities of the government including corporations owned or controlled
by it " "0 to promote simplicity, economy, and efficiency and to im-
prove the service in the transaction of the public business."

4 ' TArdd Vii, Sectio 10(1).
"See now 41.
-"Matuft v. He,-rdM 66 Phil. 68.
"Yougeow Shbet & Txbe Co. v. Sawyer, 343 U.S. 579.
1 G.R. No. L.5701, p... Jme 23, 1953.

-1 Ezcutive Order No. 401-A.
S, Rcublic Act No. 422.
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Pursuant to this grant of power, the President issued an Ex-
ecutive Order ' creating the Board of Tax Appeals as an instrumen-
tality of the Department of Finance. This the President was em-
powered to do. This was in accord with the delegated power given
by Congress. The President did not stop there, however. lie gave
the board exclusive jurisdiction to hear and decide cases on appeal
from decisions of the Collector of Internal Revenue involving tax
questions. This was objectionable. It was a clear trespass on legis-
lative powers, a clear. violation of express provisions of the Constitu-
tion. In matters of judicial jurisdiction, Congress alone has the po-
wer "to define, prescribe, and apportion the jurisdiction of the va-
rious cou-ts." The Board in effect exercised judicial functions rely-
ing on the grant of jurisdiction by the President.

The Internal Revenue Code expressly vests jurisdiction in actions
for the recovery of taxes on the courts.65 The Judiciary Act gives
to Courts of First Instance original jurisdiction in all civil actions
involving the legality of a tax.6 With the creation of the Board of
Tax Appeals the proper courts of justice were deprived of their right-
ful jurisdiction. A lawful power of courts of law was withdrawn
and vested in an office of administrative creation.

The law clearly outlined and defined the power of the President
limiting his authority to mere reorganization of the different execu-
tive departments, bureaus and instrumentalities. The Chief Execu-
tive far exceeded his limitations, and when he did so he exercised
that which was not within his lawful power to do.

Commenting on the exercise of delegated authority, Justice Bau-
tista Angelo said:

"The power conferred to make regulations for carying a statute into
effect must be exercid within the powers delegated, that is to say, must
be confined to details for regulating the mode or proceeding to carry into
effect the law as it has been enacted, and it cannot be extended to amend-
ing or adding to the requirements of the statute itself; but it is preurnmd
that the regulations adopted were to carry out only the provisiom of the
statute and not to embrace matters not covered or intended to be covered
thereby. Rules that operate to subvert the statute may not be framed
under & delegation of power to the Prealdent."

D. PRESIENTIAL POWER OF REMOVAL AND SECURITY OP TENURE

The Constitution provides that "no offloer or employee in the
Civil Service shall be removed or suspended except for cause as pro-

"See now 52.
• Sec. 306, N&t6cxil Internal Revenue Code.

Sec. 44(b), RepubUc Act No. 296.



PHILIPPINE LAW JOURNAL

vided by law." 57 There is thus a guarantee of security of tenure
to officers and employees in the Civil Service. This guarantee is of
utmost value in maintaining morale and in promoting efficiency.
Any employee whose continuance in office is dependent upon the
whim. and fancy of his superior, is likely to be the victim of fear
and insecurity. His inefficiency can be expected to follow as a mat-
ter of course. Under the above provision, If faithfully enforced, the
members of the Civil Service can be confident of staying in their
respective positions as long as they do their work efficiently and well.
For the requirement that the removal must be for cause implies at
the very least that the ground for either suspension or removal must
be related to the functions of the office which he holds.

This provision constitutes a limitation of the implied power of
the President to remove his appointees, if they belong to the civil
service. For those discharging highly technical, policy determining
or confidential functions, there would seem to be no sound objection
to allowing their removal if the President so wills. To keep them
in the office even as against the President's wishes, when the Pres-
ident feels that they cannot help him in the promotion of his policies,
might prejudice the success of his administration.58 In all other
cases, his power to remove is subject to this constitutional provision.

Prior to 1958, two leading cases-L o v. Romero 59 and De
los Santos v. Macre Go--had been decided expressly affirming the
principle that presidential appointees both included in the classified
and unclassified civil service, in the former case, a city fiscal, and
in the latter, a city engineer, came within the protection of the above
constitutional provision.

Then, early last year in Lacaoon v. Roque,1 the Supreme Court
declared void the suspension of an elective city mayor, petitioner
Lacson. The Justices, however, admit that the President still re-
tains his power to remove local government officials, which power
carries the lesser power of suspension. The suspension must be "for
cause" though. In the main opinion penned by Justice Tuason,

Atice I, Section 4, Cooticm,
AA Cf. "Cirantizmg that the office of Mayor of the City of Iloilo is po~kY~dct-

Spoint we necd not c -- tifl we find dath d~e appaoae=n of this das
of is only an mvpn~on to thegeneal rule that it &bill be made only according
to and f to dereuiinc as far as prile by cvc--pctie cumin.

tion. The abov~e-quoted conrsduzt Ia~ provision dc"e not say dih~to" i appointed
under the empdoo a m remowab aet apl r-" l ,ve ,. Eorri, GJ- No. L,68
pron. July 25, 1953.

"47 O.G. 1778.
4048 O.G. 1787.
II See now 37.
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there was'a reiteration of the meaning of the term "for cause" as
found in the De los Santos v. Molire decision. Since in this par-
ticular case, the suspension of Mayor Lacson was decreed by the
President by virtue of a libel complaint filed against him arising
from an outspoken criticism during a radio interview of a decision
rendered by the judge of the Court of First Instance, Justice Tuason
likewise had occasion to quote the following:

"The ecetric anner of an officer, his having exaggerated notion
of his own Importance, indulgence in coarse language, or talking loudly
on the streets, however offensive, would not warrant any interference with
his incumbency. Rudeness of an officer not amounting to illegality of con-
duct or oppression is not such misconduct as will give cause for removing
him from offkxc."

Jo&ver v. Borr 02 presented the question of the power of the
President to remove an appointive city mayor whose tenure of office,
according to law, is six years. Again, the Supreme Court adjudged
invalid a removal ordered by the President, as a provision of that
character implies that the city officials "may be removed only for
cause as provided by law."

In a still later case, Rodriguez v. Del Rosarioe3 the Supreme
Court, after referring to Lacson v. Ramero, Santos v. Mallare and

"GIL. No. L-6782, proml July 25, 1953.
"GIL No. LW6 5, Octer 30, 1953. See also Bdtungbdis v. Nationd

Devlopment Co., G.R. No. L-5127, prx= May 27, 1953, Cf.: "Article XII, Sec. 4,
of the provides that 'no officer or employee in the civil service shall be
removed o suspended ezcpc for cause as provided by law.' Section 694 of the Ad-
ministrative Code ha sim r p sion. Interprting these two laws, basic and statu.
tory, we have held in the cases o L v. Romero, GAR No. L-3031, 47 O.G. 1778
and De lee San o v. Mallari, GA No. L-3881, August 31, 1952 that a civil service
o-ficia may nt be removed frm, office cp for cause. We have here a cae of
a civil service employee, suspended and Later dismissed without cause as shown by the
fa that a re-ra he was eronoratd and found guildLess of the charges
of gross negligence filed agait him, and was even zecrxmrended for reinstatement by

the ~ ~ ~ 0= ~wima± omte that in-Vestilgateda hica. In ocher woxds his sseso
and removal were legal and in vio&atioc only of the Adminis ve Code but
of the Costitution itself. To remedy the *vil and wroog cowwnumed, the least that
could be done is to rale- to him the office and posi of which he had been ilegally
deprivd, and to incs in that remedy or ruinss paymem of the salary which be
should have remilu &xing this period of illegal suspensioin and dismisa is far from

P poxnable and njs.
"Bu the Auditw Genecd contends that u the Law which gives him the

right to appoint the xrh'onad in the office of the lComptoller of the I he has
funl &icretion to orc not to appoint any F -c in that office; that as Auditor
General vested 1)Ythe Cc~nsdntion and Secebon 584 of the Administrative Code with
jurisdiction over the accut of the Governmnt including dam ps it be also has
full discretion to grant cc withhod bac salarieS Coxespnls to the period of su-
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Jovcr v. Borra, adhered to the prinSWle that an appointive city ma-
yor, this time of Cebu, could nj4S removed from office against his
will, not even indirectlyj " the pretext of being designated as a.
technical assistant of the President, unless it be for cause as provided
by law.

In the light of the above, it seems well settled in this jurisdic-
tion that the constitutional provision prohibiting the removal or sus-
pension of an officer or employee in the Civil Service except for
cause is self-executing in character, no additional legislation being
necessary for the Supreme Court to give it full force and effect even
as against the President himself.

E. JUDICIAL INDEPENDENCE SAFEGUARDED BY EXEMPTION FROM
INCOME TAX

In the case of Perfecto v. Meer," the Supreme Court upheld the
Immunity of justices and judges from paying the Income tax. It

pension or dismissal of an employee appon him. It is also claimed that to -
instatle Ba-_ ngbsal to his former positon inu ean the removal without cause of
the prese incumbent. We cannw agree with the Auditor Geeral. His theory
and coutention if accepted and followd would lead to an unfortunate and intolerable
situation, incongruous with basic principles of justice and the Constitutional PreCrioo
of civil sa r empees against G nent abuse and umjuxtied suspension or
removal Without referm to the prese nt Auditor General let us mgin in the
future an arbitrary and wrong minded Auditor General dimissing an employee from
his office or in an office under his control, widxuz cause, and later appointing another
person to the same position. Such diLssed employee may establish to the satisfaction
of the Governmn and the courts that he was innorent and was dismissed widut
reason or cause, and ye under the theory aforementioned, such dismissed employee
is utterly helpLess and without redress because his reinstatement and the pymelt Of
his back salay are wholly within the Auditor Gras disreti which may not
be controed ymndamus to say nothing of the fact that having already filled the

Sdxre is no vacancy to which the dismissed employee may be reappo ted. The
unreasonabless and fallacy of the themry arid cioni above-mentioned, is patently
revealed and brought homne by the case just imagined.

"rWhen a dinen after due hearing establishes his right in court, said right i
mont and must be given force and effect. The way mus be cleared for its enfr-
meit, and technicalitit in coedure, judicial as wel as administraive., must give way.

'4-Lving Proven that (teplaintiff) had been suspnde and dismissed with-
out cause, co1trary CO the CXPeSs Provision Of the CostitUtion, his t be-
comes a phin ministerial duty of the Auditor General, a duty whose performance may
be ¤ontroiled and enjoined by mandamus. (Yncdausti & Co. v. Wghrit 47 Phil.
866; Tan C. Tee & C. v. Wright, 53 Phil. 194) Thee is no trn- for discretion.
The Audiror General is nor being directed to perform an act which he may or may
not emecute according to his discretion. He is being ask-d and enjoined to redress a
gricvance, to rit a wrng done. And the payment of the back salary is merely ind-
dental to an, ollows r.instatemenr, this, aside from the parallel and analogy which
may be found in Sec. 260, par. 1, Rev. Admn. Code which provides for the payment of
back salary upon reinstatcmet."

e G.R. No. L-2348, pron.. Feb. 27, 1950.



A THIRD YEAR OF CONSTITUTIONAL LAW

stated that the "undiminiahable character of judicial salaries is not
a mere privilege of judges-personal and therefore waivable-but
a basic limitation upon legislative or executive action imposed in
the public interest." Our Supreme Court followed the case of Evmcz
v. Gore e3where the American Supreme Court held that the tax im-
posed on the salary of the judge of the district court under the Re-
venue Act of 1919 was contrary to the constitutional prohibition and
so must be adjudged invalid.

It is to be noted that in the United States, the above case of
Evants v. Gore, however, no longer controls where a judge is ap-
pointed subsequent to the statute imposing as income tax is enacted.
Thus in the case of O'MallVe, v. Woodr7iugh,5 it was held that the
salary is taxable under such income tax statute.

According to our Supreme Court in this case of Perfccto v.
Meer,'" "the O Malley case declares no more than that Congress mfa/
validVy enact a law taxing the salaries of judges appointed after its
passage." Here in the Philippines no such law has been approved.
It is not relevant to the issue then.

As if taking the cue from that portion of the opinion, Congress
enacted the following:

"No salary wherever received by any public officer of the Republic
of the Philippines shall be considered as exempt from the income tax, pay-
ment of which is hereby declared not to be a diminution of his compensa-
tion fixed by the Constitution or by law."

It is obvious from the above that Congress instead of expressly
taxing salaries of Justice and judges invaded the judicial field by
itself construing a statutory provision. It furniahed opportunity to
the Supreme Court to annul in Endeizcia '. David 6" the provision
thus:

"By legislative fiat as enunciated in Section 13, Republic Act No. 590,
Cnairess says that taxing the salary of a Judicial officer is not a decrease
of campensation. This is A clear example of interpretation or. ascertain-
ment of the mning of the phrase 'which shall not be diminished during
their continuance in office,' found in Section 9, Article VIII of the Consti-
tution, referring to the salaries of judicial officers. This act of inter-
pratin~g the Constitution or any part thereof by the Legislature is an inva-
sion of the well defined and established province and Jurisdiction of the
Judiciary."

as 23 U-S. 409.
'307 U.S. 277.
1 See noce 64.

4' G.R. Nos. L6355 & 6356, prom. Augus: 31, 1953.
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Moreover the Supreme Court through Justice Montemayor took
pains to explain how the imposition of an income tax on judicial
salary amounts to "an actual and evident diminution thereof."

The Supreme Court reaffirmed the view that the "exemption
was not primarily intended to benefit judicial officers, but was
grounded on public policy." In support, reliance was placed on
E,,ans v. Gore. 0  Thus:

"The primary purpose of the prohibition against diminution was not
to benefit the Judges, but, like the clause in respect of tnure, to attract
good and competent men to the bench and to promote that independence
of action and Judgment which is essential to the maintenance of the guar-
anties, limitations And pervading principles of the Constitution and to the
administration of Justice without respect to persons and with equal con-
cern for the poor and the rich. Such being its purpose, it is to be con-
strued, not as a private grant, but as a limitation impo.ed in the public
interest; in other words, not restrictively, but in accord with its spirit
and the principle on which it proceeds."

The opinion closed with a reiteration of the doctrine in Perfecto
t. Meer. 70

"In conclusion we reiterate the doctrine laid down in the case of Per-
fecto v. Mor, 0 * 0 to the effect that the collection of income tax on the
sal ry of a judicial officer is a diminution thereof and so violates the
Constitution. 0* 1"

There was a feeling among certain legislators that members of
the Supreme Court should not enjoy an exemption and that as citizens
out of patriotism and love of country they should pay income tax on
their salaries. Such a feeling is understandable. To quote from
O'M ,iej v. Woodrough:

"To suggest that a non-discriminatory income tax makes inroads upon
the Independence of Judges who took office after Congress hbd thus charged
them 'with the common duties of citizenship by making them bear their,
aliquot share of the cost of maintaining the government is to trivialize the
great historic experience on which the framers based the safeguard of the
constitutional provision concerned."

The above argument is not without plausibility. It is not in-
herently unreasonable. If conditions in the Philippines were other-
wise, it ought to apply with undiminished force. But conditions are
precisely different. The Executive has not hesitated, as recent deci-

"See note 65.
Senocr 64.
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sions indicate, to decide to take action even when his power to do
so is very much in doubt. There is even the suspicion that even
when there is no doubt as to his lack of authority, he has not been
reluctant to make use of non-existent power. The constitutional
commands and prohibitions would then be reduced to a barren form
of words if there were no organ that could enforce it. The Supreme
Court is the authority to check the Executive when he disregards such
limits. Its very independence therefore, and that of the various judi-
cial agencies as well, is of the utmost importance riot in the interest of
justices and judges but for the sake of constitutionalism.

If, as the opinion in Endencia v. David indicates, the exemption
from taxation aids in' assuring that continuing independence, the
price is well worth it. Moreover, the price is by no means exor-
bitant. 71

F. RULE-MAKING POWER OF THE SUPREME COURT

Where substantive rights are concerned, the Supreme Court ruled
in the case of Primicias v. Oca'mpo,72 that it is not within its power
to make rules covering them. Under the Constitution its function
is limited to seeing to it that they are safeguarded and protected
through procedural mandates.

In this case a petition was filed in the lower court requesting
the aid of assessors in the determination of two criminal proceedingu
against the petitioner in accordance with the Revised Charter of
Manila. 78  Respondent judge denied the petition. Hence this peti-
tion for mandamus.

In the Supreme Court, respondent assailed the validity of the
provision of the Revised Charter of Manila,7 ' relied upon by the pe-
titioner, in that it violated the provision that rules of court "shall
be uniform for all courts of the same grade ***" Respondent
argued that the right to have assessors sit at trial has been abro-
gated by the Rules of Court and its reenactment in the Revised Char-
ter of Manila was unconstitutional.

,I A xn Icels incurred by the gc'.ernxment annually on account of the exerp-
tiox of jg from paymrt of incomne tzx-P50,O00. (This estimate includes exemp-
tion of judges of infeior and superior courts.)

On the basis of the returns filed by 87 judges of infeior couts and courts of
firt instmce for the year 1952, the go rnxnve stands to lose 046,383.

Information furnished the Chairman, Student Editorial Board by Messrs. Sebas-
tia Bartad, Cliief StariA- Bureau of Inez-al Revenue. and Castor Ayeras, Chief,
Ine Tax Division, Bureau of Intera Revenue.

r G.R. No. ..6120, Pom. June 30, 1953.
3 Sc 49, Rep. Act No. 409.

T, Ibid.
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The Supreme Court overruled the objection and granted man-
damus. In arriving at its conclusion, the Court again through Jus-
tice Bautista Angelo, distinguished between procedural and substan-
tive laws, thus:

"Rules of procedure should be distinguished from substantive law.
A substantive law creates, defines, or regulates right concerning life,
liberty, or property or powers of agencies or instrumentalities for the
administration of public affairs, whereas rules of procedure are provi-
sions prescribing the methods by which substantive rights may be enforced
in the courts of justice."

With this distinction the court rightfully held that the right to
assessors is a substantive right and therefore could not be embraced
in the rule-making power of the Supreme Court. The Supreme Court
has only "the power to promulgate rules concerning pleading, prac-
tice, the procedure in all courts **" but "said rules ** *shall
not diminish, increase or modify substantive rights."

The present Rules of Court was promulgated pursuant to this
provision in order to provide for adequate remedy to obtain redress.
The power to create substantive rights is lodged in Congress and
the Supreme Court, even if it wanted to incorporate this right in the
Rules of Court, could not have done so without encroaching on the
powers of Congress. The Supreme Court, undeniably aware of such
constiutional limitations, chose well not to disturb the substantive
rights provided in the old Code of Civil Procedure. -

This substantive right to assessors not having been repealed is
still available in all courts and parties litigant may apply for their aid
to sit at trial. The fact that this right is so provided in the Revised
Charter of Manila is no indication that it partakes of class legisla-
tion for, as has been said, parties litigant may avail of this substan-
tive right in any court by virtue of the provision in the former Code
of Civil Procedure considered substantive and therefore not repealed
by the Rules of Court.

It is made mandatory on the court upon demand to appoint
nasessors to sit at trial. This right is absolute and substantial. As
the court said:

T Sec. 154, Code of Civil Proedure. Rights ot Parties to HAc Ausuxuo and
Manner of Selecting Tewn.-Ether party to an actim may apply - w- to the

shall e that assessors be provided, and that dhe partiea h-' ppe r
him for the selecion of the anctsors. The azss shall be slected from the ist
pro-.ided foe in the preceding sectin, ard shall be setected in the follow-ing manne,
in the presence of the judge or clerk: * *.
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"The intervention of the assessors is not an empty formality which
may be disregarded without violating either the letter or the spirit of the
law. It Is another security given by the law to the litigants and as such,
it is a substantial right of which they cannot be deprived without violating
all the proceedings. Were we to agree that for one reason or another,
the trial of assessors may be done away nith, the same line of reasoning
would force us to admit that the parties litigant may be deprived of their
right to be represented by counsel, to appear and be present at the hearings,
And so on, to the extent of omitting the trial in a civil case, and thus
set at naught the essential rights granted by the law to the parties with
consequent nullity of the proceedings."

II. POLITICAL RIGHTS: CITIZENSHIP AND SUFFRAGE

A. CMZENSHIP BY NATURALIZATION

The past year was hardly notable for novel doctrines in the field
of naturalization. That was to be expected, considering that the
latitude accorded the judiciary in naturalization cases is not wide.
The provisions of the Naturalization Law are rather specific.7 8 It is
sufficient then that the decisions on this subject rendered the past
year be summarized to give an idea as to the present state of the
law.

There is a reiteration of the view concerning the qualifications
of applicants for naturalization that they establish affirmatively their
being qualified for the privilege of Filipino citizenship.7 7 One of
the provisions of the Naturalization Law is that the ten-year period
of continuous residence may be reduced to five if the applicant is
married to a Filipina.78 The Supreme Court held in Corbet v. Re-
public 79 that the fact that applicant married a Filipina after filing
his original application does not deprive him of the benefit of the
shorter period, there being no evidence of bad faith.

It is likewise required by the law that the petitioner must show
that he believes in the principles underlying the Philippine Consti-
tution. 0 An applicant replied to a question concerning the prin-
ciples underlying the Constitution thus: "The Philippine Government
is run under three departments: executive, legislative, and the judi-
ciary." He satisfied the requirement."'

The same section of the Act further requires that petitioner
must have conducted himself in a proper and irreproachable man-

TO C=m- Act No. 473.
" Yap Chin v. RepMblic, G.R. No. L4177, prom. May 29, 9953.
,8 Se. 3, Com Art No. 473.
r9G.R. No L-4144, prom April 29, 1953.
4 'Se 2, Com. Act No. 473.
41 Siock Boon v. Republic, G.R. No. L,.4668, prom. Feb. 16, 1953.
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ner during the entire period of his residence in the Philippines, in
his relation with the constituted government as well as with the
community in which he is living.18

In Yu Singco v. Republic03 the Supreme Court firmly stated that
what constitutes "proper and irreproachable conduct" within the
meaning of the law must be determined not by the law of the coun-
try of which the petitioner is a citizen but by the standards of mo-
rality prevalent in this country and these in turn by religious be-
liefs and social concepts existing therein. Petitioner, a polygamist,
was therefore denied Filipino citizenship. In an earlier case, the
Supreme Court held that failure to file an income tax return, not
shown to be intentional, is not violative of the requirement that he
should have conducted himself in a proper and irreproachable man-
ner.04

As to property qualification, it was held in a 1952 decision that
a student does not lave ailucrative trade, profession or lawful occu-
pation.A5 A student, horever, who is employed in a business firm
receiving monthly salary with free board and lodging was considered
as hnving satisfied this requirement." So likewise does a commis-
sion agent or employee on a salary basis."T

It is further required of the applicant that he must have en-
rolled his minor children of school age, in any of the public or pri-
vate schools recognized by the Office of Private Education of the
Philippines, where Philippine history, government and civics ae
taught or prescribed as part of the school curriculum, during the
entire period of the residence in the Philippines required of him prior
to the hearing of his petition for naturalization as Philippine citizen.
The applicant must show affirmatively that he has complied with
this provision, otherwise, the petition will be denied. s8  This doc-
trine was reiterated in Co Cai v. Republic 6 9 to the effect that the
above provision constitutes a condition precedent, non-compliance
with which is ground for denying application.

In UIy Yu v. Republic,90 the opposition to an application for na-
turalization was based on the alleged absence of proof that the pri-

" see zwt Wo.
*" GR .No. L-6162, pr=. Dec. 29, 1953.
"' T, g Chong Yao Y. Rpu/dic, G.R. No. L-5074, pron. March 3, 1953.
' Lir Tao '. Rcupb~i, G.R. No. "4397, prom. Oct. 24, 1952.
Lim r. ReP,~ .k 49 O.G. 122.
Ong Veloio v. Repa&Lk, G.R. No. L-5117, prom. May 15, 193.

A"Chw Su Ho& v. Repu.ic, G.RL No. L-3470, prom. Nov. 27, 1951.
' G-R No. L5461, prom. Dec. 17, 1953.
,0 G.R. No. L5592, lorvn. Dec. 21, 1953.
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vate school attended by the minor child of petitioner has been "duly
recognized by the government and that it is teaching Philippine his-
tory, government, and civics." In overruling the objection, the Su-
preme Court found as established that before petitioner enrolled his
son he made the necessary investigation and was assured that said
school was recognized by the government. The contention of the
Solicitor Genera], however, was that mere recognition by the govern-
ment is not evidence that the subjects of Philippine history, govern-
ment, and civics are taught. The Supreme Court rejected the con-
tention on the ground that recognition implies that the school "has
the minimum standard requirement of instruction required by the
government, including the teaching of such subjects as Philippine
history, government, and civics."

In another case, Angto v. Rcpublic,0' the assertion of petitioner
that he should be excluded from compliance with the above require-
ment insofar as his children who were in China were concerned, on
account of the Civil War there and his consequent inability to corn-
municate with them, was held untenable by virtue of a previous
ruling."

There was likewise last year adherence to the well-settled doc-
trine that perfect knowledge of any language is not required, it being
sufficient that the applicant knows enough words required for the
ordinary purposes of life.9 3

One of the grounds for disqualification is that the petitioner has
not, during the period of his residenoe in the Philippines, mingled
socially with the Filipinos.9 ' This requirement was deemed satis-
fied where it was shown that the applicant finished his elementary
and secondary education in public schools and his collegiate course
in a duly recognized university. 5

Concerning the persons exempted from filing a declaration of
intention it was held that the mere fact that petitioner was qualified
to elect Philippine citizenship under clause 4 of section 1 of Article
IV but failed to do so does not exempt him from filing a declaration
of intention." In Dy v. Republic,0 7 it was held that where the np-
plic-ant was shown to have in fact graduated from a duly recognized
school by the government and it appearing that he was in all re-

SGR. No. L51 4, xr April 29, 1953.
02 Ang Yee Koe Sen Kee v. Rembic, G.R. No. L3863, prom. Dec. 27, 1951.
"3 Uy Guas v. Repubi6k, G.R. No. L-5593, prxn. Dec. 29, 1953.
"'Se. 4, Coam Act No. 473.
"Tig v. Republic, G.R. No. L5341, prom. Dec. 29, 1953.

Krat Cbu Tan v. Republic, G.R. No. 14803, prom. April 29, 1953.
" G.R. No. L-5098, pron. Nov. 27, 1953.
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spects qualified for naturalization, he was thereby exempted from
filing a declaration of intention.

B. THE RIGHT TO VOTE

1. Annulment of Registry of Voters
In FeUciano v. Lvugay, Is the Supreme Court reviewed a resolu-

tion of the Commission on Elections holding that it "has the power
to annul fraudulent registry lists of voters notwithstanding the fact
that they have been used in an election and therefore, hereby order
the Secretary of the Commission to furnish the petitioner and re-
spondent copies of this resolution and to summon them to appear
before this Commission on June 8, 1953 at 10:00 o'clock in the morn-
ing in the Office of this Commission, the petitioner to present what-
ever evidence he may have in support of his claims in the Bill of
Particulars and the oppositor to present his side of the case."

The petition to annul the aforesaid registry lists was filed on
November 2, 1951 in the form of a letter, not reduced to proper
form until the 7th of the same month. According to law, Novem-
ber 3 was the last day after which the existing list of voters had
become permanent and unrenewable until the expiration of 12 years
or in 1968.

The Supreme Court sustained the Commission on Elections thus:

"That the Commission on Elections is authorized to annul illegal
registry of voters has in effect already been decided by this Court in
Remigio Prudente at at. v. Angel Genuino et al., G. R. No. L-5222, Resolu-
tion of November 6, 1961. Upon the other hand, the contention tmt the
disputed lists had become permanent is of no moment, because we fAnd
that, assuming said lists to have become permanent on November 3, 1951
(according to the very dissenting opinion of Chairman Imperial), the
petitionmrs filed with the Commisaion an early as November 2, 1951, a peti-
tion In the form of a letter, praying for the annulment of the lists in
question. Although upon order of the Commission the respondents ftled
the petition in proper form only on November 7, 1961, we are inclined to
rule that, for the purpose of giving to the constitutional powers of the
Commizaion, the petiti6n presented on November 2 was sufficient.

"There is also no merit in the argument that the failure of the Com-
mission to dispose of the proceeding for annulment within fifteen days,
as required in section 5 of the Revised Election Code, has resulted in the
loss of its Jurisdictlon, inasmueb as said provision must be considered
merely directory, in the same way that similar provisions for the disposi-
tion of election contests (sections 177 and 178 of the Revised Election Code)
were held directory. (Querubx v. Court of Appeals rt al., 46 0. G. 1554,
followed in Cachola v. Cordero. G. R.P No. L-5780, February 28, 1953.)
More or less the same considerations control as reg1rds the jurisdiction of

"G.R. No. L-6756, prom. September 16, 1953.
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the courts over election contests and the authority of the Commission on
Elections over matters placed under it by the Constitution."

The above decision merits approval. The importance of the
political rights of suffrage in a democracy cannot be overestimated.
It is a truism that under this form of government, the people com-
bined represents the sovereign power which is exercised through the
ballot of qualified voters.99 In the words of Justice Laurel,

-,. •Republicanism, in so far it implies the adoption of & repre-
setative type of government, neceasar~lrilnts to the enfranchised citizen
as a particle of popular sovereignty and the ultimate source of the
established authority. He has a voice in his government ,and whenever
possible it is the solemn duty of the judiciary, 'when called upon to act in
Justiciable cases, to give it efficacy and not to stifle or frustrate it. 0 " 0" 1"

The experience in the past elections dating back in 1947 has
been on the sad side. Political parties and political leaders in many
places of the Philippines have not hesitated through frauds, coercion
and terrorism to pad up registry lists. As a result, even now there
is the widespread belief that the presidential elections in 1949 did
not reflect the choice of the qualified electors.10  The power thus
assumed by the Commission on Elections and sustained by the Su-
preme Court is an insurance against the continued perpetration of
frauds and other anomalies in defeating popular will.

As a matter of fact, the Supreme Court should have gone fur-
ther. Here, no valid objection could be interposed against the exer-
cise of authority by the Commission on Elections as in the opinion
of the Court the petition was filed a 4ay before the list became per-
manent. The decision does not coveY a case where the evidence as
to illegal padding of the lists of voters may be available only after
said list has become permanent according to law.

That is an open question. To preserve the purity of the elec-
toral process, the writer submits that for the lists of voters to be-
come permanent within the meaning of the Election Code, only those
having the qualifications and none of the disqualifications can remain
therein. If it could be shown than at any time before the next elec-
tion that persons not entitled to exercise said rights are registered,
then the list should not be considered permanent and the Commission
on Elections empowered to rid of such names in an appropriate pro-

"Gdcitorcw Y. Crescin, 39 Phil. 259 (1918).
2 0 Moyp Y. del Fierro, 69 PhiL 199 (1939).
101 If the presi~l election in 1949 were no vitiated by whoLesale fraud, co.

erciom and terorism, Senator Jse P. Laurel would have been an easy victor.
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ceeding. Only then would the right to suffrage receive its due pro-
tection.

2. The right to vote of lepera
In the Revised Election Code approved in 1947, the procedure

to be followed for those qualified to vote but confined in the lepro-
saria was expressly set fortbY o2 Thus no question could be raised
as to their enjoyment of the right of suffrage. In 1951 with the
amendment of certain provisions of the Revised Election Code,10 '
the above sections were repealed. The question then arose as to
whether or not anch a repeal brought with it the loss of the right to
vote of lepers.

In two important decisions decided last year, Macolor v. Amo-
res 104 and Abendante v. Relmto ,o5 the Supreme Court expressly af-
firmed their right to vote. Thus by these two decisions the Supreme
Court once again manifested its determination to maintain in the
Philippines the widest possible base for a truly democratic regime.

In the former case, Macolor v. Amoree, the Supreme Court held
that lepers confined in the Culion Leprosaria are not disqualified
from voting simply because of their ailment. The mere fact that
they are segregated "for precautionary measures" does not amount
according to the court to "a disqualification." If they have the
requisite residence in the leper colony then they can exercise therein
their right of suffrage.

In the opinion prepared by Justice Bautista Angelo, it was held
that the Culion Leper Colony constituting as it does a national re-
servation with an administrative organization separate and distinct
from the municipal government of Coron, the lepers there confined
"can only take part in elections involving national officials and not
those referring to a municipal government."

The reason for this conclusion follows:

"0 0 0 Inommuch as they have no connection whataoerer with the
nmunicipal government of Coron, politically or otherwise, they should not
be expected to intervene in the election of its officials upon the theory
that they do not form part of the people to be gvvernd by said officials.
The right of suffrage in predicated upon the theory that the people who
bear the burden of government should share in the privlegVe of chooeing
the officials of that governmaent. That is the theory of a representative
form of overnment.

" SeCm 14 and 15.
PRep. Act. No. 599.

2. GIL No. L,69, prom Nov. 5, 1953.
' G.R. No. L-6813, pro. Nov. 5, 1953.
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In the next case, Abendamte v. Relato, the Supreme Court, again
in an opinion by Justice Bautista Angelo, after affirming the doc-
trine in Macolor v. Amore8, recognized the right to vote in municipal
elections of those lepers confined in the Bicol Treatment Station for
the election of the municipal officers of Cabusao, the reason being
that the leprosarium has not been segregated from such municipality.

In distinguishing this case from the Macoaor decision, the
opinion states:

"* 0 0 The establluhment of the Culion Leper Colony iu a class by
itself, which should be distinguished from other leprosara. While the
administration of the Cullon Leper Colony Is expressly provided for in
the Revised Administrative Code (Sections 1066-1068), the Bicol Treat-
ment Station was establissed by virtue merely of an administrative order
issued by the Department of Health segregating a portion of the munici-
pality of Cabusao for the treatment of lepers in the Bicol region. This
segregation cannot have the effect of separating the leprosarum from
the political territory of the municipality comprising it. It still continues
to be part and parcel of It and under its municipal government. This
has to be so unless there is an expres law to the contrary. Here there
is none. This being so, it follows that the lepers who voted in precinct
No. 11 who are all residents of said municipality should be declared as
having the requisite residence to vote in said precinct if their intention
is to vote In that munllpalty." 204

III. CIVIL RIGHTS: CONSTITUTIONAL RIGHTS OF AN ACCUSD
A. RIGHT TO A aPEEDY TRIAL

There is a reaffirmation, at least verbally, of the right to a
speedy trial last year in Manabat v. Provicial Warden.107 Peti-
tioner Manabat filed a petition for habeas corpus, in effect alleging
that he was charged with two offenses in November, 1945, that since

I0 As to the claim thtr the lepers who cut their votes in Precit No. I 1 did rio
have their qaifias because they were allteedy residing in another municipality,
the Supren eCourt after ncing that the claim involved a questin of f= which should
be estJAbsh by sufficent which was wantng in this case, held: 'The Board
of Inspectors is pesumaed to have passed upon the Waifia tions of said voters when
they pre*ented dm elves for regiztratian and when Board en-cred their rmes inthe lit, iz mnust be be& they wer taif Even supposin that said Voer artfe lack of mauershoi qual t m i ,rld have been brought

thupado Inspectors during the period provided for by law for theex
dusio of voers. Having failed to do so, it is now too late to raise chis question
in these poeigs.Morover, the law is clear that 'in an election contest proceed-
ngs, the re g Mi, as finally ecxtecttd by dth e board of inspecwra , shall be con-
eluive in regard co the question as to who had the right to voce in d electiom.'
(Section 176, paragraph (f), Rzvised Election Code). This injunction is roaa

(Dzux v. Cailles, 56 Phil. 695.)"
20 7 G. R. No. L-6438, prom. November 27, 1953.
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that date he had been confined in jail, and that save for two hearings
wherein only two out of several witnesses for the prosecution tes-
tified, no effort was thereafter made by the court and the prose-
cution attorney to have the cases tried and terminated.

Respondent presented several circumstances to justify the delay.
One is that petitioner, who broke jain on April 13, 1946, was not re-
captured by the authorities until October 7, 1949. Another is that
the cases were set for joint trial on several dates in 1951, but the
hearings were postponed sometimes at the instance of the fiscal, other
times upon agreement of both parties, and still at other times, at
the instance of the defense itself. Respondent also attempted to ex-
plain why the cases were not tried in 1952 and up to February 6,
1953, when this petition was filed, stating that some prosecution
witnesses transferred their residences and the presiding judge was
designated to another office.

The Supreme Court found the delay in the trial of the two cases
in some if not in great measure due to petitioner. He escaped from
jail and was at large for about four months. He agreed to and re-
quested for postponements in 1951.

It did find though that since 1952 the trial has been delayed
without justification, especially so as here the petitioner has been kept
under detention. Instead of granting habeas corpus, however, which
would have erased all doubts as to its continuing determination to
give actuality to the right to speedy trial, the petition for release
in this habeas corpus proceeding was denied. The Supreme Court,
in the opinion prepared by Justice Montemayor, contented itself with
urging and enjoining the Court of First Instance of Nueva Ecija and
the Provincial Fiscal to have the cases tried and terminated as early
as possible.

Its reason was that:

"* 0 0 the circumstances obtaining in the premt case do not in our
opinion Justify the application of the ruling laid down in said case of Conde,
because he the delay was in part due to the petitioner himself, and be-
cause the delay which was not so long was partly although not wholly
Juztiea&" 2"

B. PROTECTION AOAINST SELF-INCRIMINATION

In Isabela Sugar Co. and Montiik v. Macadaeg, ' the constitu-
tional right of a person not to be compelled to be a witness against

'**The Cande ca adverd to is Conde v. Judge of First Issiavee of Tabw,
45 Phil. 173 (1923).

I" G. R. No. L-5924, pco=. October 28 1953.
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himself 210 was further vitalized. In that proceeding instituted to
annul the order of respondent judge compelling petitioner Montilla
to answer certain questions of a deposition against petitioner's objec-
tion, the Supreme Court, in granting the writ prayed for, stated that
the question would have the tendency to incriminate petitioner and
was thus within the prohibition."1 " In thus ruling, the Supreme
Court through Justice Labrador adopted the view of Chief Justice
Marshall concerning the scope of the constitutional privilege. As
was pointed out by the latter, usually a crime or a criminal act may
contain two or more elements and that a question may have a ten-
dency to incriminate even if it turns out to elicit only one of said
elements.1 1 '

Had petitioner Montilla been compelled to answer the above
question, it would have appeared that he paid only 7P68,000 for pro-
perty which he had sold for P200,000, thus increasing his net worth
within the meaning of the War Profit Tax Law.11 ' He would thus
be admitting he made a profit, which is one of the elements of the of-
fense defined in the Act.

It was likewise contended that the petitioner had waived the
privilege when he answered all the questions about the purchase of
the property, the date thereof, the price paid, with "I do not
remember." In rejecting the contention, the Court considered such
answer as "clearly a refusal to answer, and the privilege is not deemed
waived thereby."

110 Am. III, Sec. 1, C. 18,
"'1 The questim ptopo=d was: "Did yo pay ary war pro& tax for the sale

of those duvwe pmpates mestirned by you?"
11 Accoeding to Chidf jutzice MAarshall: 'Many links frequenzly ctempoe that

chain al testimway which Is neary to convict any indivdl of a crime. It app
to the Cour to be the tu ac,,e of the rule that no wzm is cmpellWe to furnish
any we of them against himself. It is cwrinly noc only a possiNe but a probable
cam that a wiuiesa, by discloawg a swingl facim may compLete the rezcxioy agains
hiNmelf, and to evey dffetual purpoe acue himself as enidy as he would by
Statig evr cr Pn 3stanoe which would be required for his convicto. That fact of
itself in;&i be unavailin but all other facts without it would be insufienz. Whle
thna rcaw concealed within hiEs bosocn, he is safr, bta draw it from timmm, and he
is exposed to a proeecuion. The rule which declares that no man is compelabte to
&=use himel would mott obviouly be inruMd by compelling a witn3s to dioe
a fact of this &scriptio 0 * It would em, thb2, that the Court ought ncve to
cixnel a witnm to gie an answer which disdomes a fact that would form a ntces-
mz= and e¢mtial paz of a crume which is punih&bl by the laws. (ManhLl in
Aaron Bur's Trial Roberts"u Rep. 1, WS, 244, quoted in VI Wigmo., p. 355.)"

I's Rep. Act No. 5.
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C. PROHIBITION AGAINST INFLICTION OF CRUEL AND UNUSUAL
PUNISHMENT

Under the Constitution, there is a prohibition against the inflic-
tion of cruel and unusual punishment.]' 4  In a resolution by the
.Supreme Court denying a motion for reconsideration,"&5 it was
expressly held that imprisonment for five years for illegal possession
of firearms.,is not violative of the above constitutional provision. To
fall within its terms the penalty must be more than merely harsh,
excessive, out of proportion, or severe. What Is banned Is punish-
ment that is "flagrantly and plainly oppressive" or "wholly dispro-
portionate to the nature of the offense as to shock the moral sense
of the community." It was the opinion of the Supreme Court that,
having in mind the necessity for a radical measure and the public
interest at stake, confinement for five years for possessing firearms
cannot be said "to be cruel and unusual, barbarous, or excessive to
the extent of being shocking to public conscience."11

It is to be noted that in another case decided last year,T the
same question was raised. In this case the accused was sentenced to

2116 Art. M][ See:. 1, C3.19.
21 Ispeople ,'. Ertoitta, G. X. No, 1,5793, pren. December 3, 1953.
21 The resolution further stated: "It is of intert to note that the validity an

constitutional grounds of the Act in question was conteste neither at the trial nor in
the elaborate p ted brief for he appellant; it ws raised for the frnt time in the
course of the oral argumen in the Court of A It is also noteworthy, as possible
paul of popular "nd judicial reactim to the duration of the imprisonmwe stipulated
in &__ sa_, tht memembers of the Court at first ezpcetsed oppositton to any
recommention for executive clemency for the appellant, believing that he deserved
imprisonment within the prescribed range."

In the decision rendered in the E4:outa cuse, prm= Aug. 27, 1953, the Supreine
Court did not pas squarely on the question,of whehe or noc the 5-year period of

imrionet is conary to the above covsitutional provsion: 'Without deciding
hehrthe Prohibition of the cotustmio gis infliction of cudl and unusual punsh

ment applies both to the form of the penaty and the dumtion of imprisonment, it
is our opinion that confinement from 5 to 10 years feor ssigo aryn ier
is not cruel or umnual, having due regard to theecditos whih
proposes to supprs cc curb. The rampant Lawlessams agaumprpety person1 and
even the very security of the Government, directly traceable inlremeasure to pro-

n~iscu sYing and use of powerful Weapons' justify inismetwhich in normal
imight appear ussive. If fror to 10 a is oM of

o cto the present cs in view o c e law is not to be
uiioa for t1, resson. The constituionality of an act of the legis-

lature is not to be judged in the light of exceptiol Cases. Small for
which the heavy net was not spread art, like small fishes, bound co, be caught, and it
is to met such a situation as this &a courts are advi to make a recommendation
to the Chif Ezecutive for cLemieocy or reduction of the penalty. (Art. 5, Revised
Penal Code; People si. De U, Crxz G. R- No. 15790.)"

"" People v. De la Cru, G. R. No. L-590. prom. April 17, 1953.
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pay a fine of M5,000 and five years imprisonment as well as barred
from engaging in wholesale and retail business for the same period
of time for having sold a can of milk for P.10 more than the price
prescribed by law. The Supreme Court through Justice Bengzon was
able to avoid a definite ruling on the subject by exercising its dis-
cretion and lowering the penalty complained of to 6 months and the
fine to P2,000. Thus, in its own words, it reached an area of com-
promlse "which skirts the constitutional issue, yet executes substan-
tial justice." 118

I' Tis cae is valuable for the rather extensive discussion on the implcations of
the above tonstitticcial provision.

An earBer cse referred to in the de Ld Cz case, U. S. v. Borromeo (23 Phil.
279 [1912]), note the historical badcground of this constitutional guarantee:

"Theprvbsucm in the Phiippine Bil -gis cruel and uinusual punishmenz
is n nglSaonsafeguar against governmwietl.peso of the subject, which

made itst appearance in the reign of William an Mary of England in 'An Act
decarngthe right and lierties of the subjft-r and settling the succession of the crown:

pased in the year 1689. It ha. been inco rated into the Constitution of the United
States and into most of the cmstutons of the various states in substantially the same
language as that used in the original smtute. The exact language of the Comsiution
of the United States is used in the Philippine Bill. It follows that punishments pro-
vided in legislation enacted by the former sovereign of these Islands must be con-
sidered accrdlng to the scundard obtaiing in the United States in order to determine
whether they arm crul and unusuma"

In the same Borromeo case, mention was hkewise made of one test to be applied
in determining whether the constitutional prohbition against cruel and unusual punish.
ment is violated. The tex is no the proportion between the offense and the p "unh
ment "but the character of the punishment =id its mode of infliction." Ano-her test
followed by scene authorities is the severe and disp portionate character of the punish-
mnt to the offense "as to s public sentiment and vioLaze the judgment of reason,

abe ss am ref"r to in the oprnion of J.ie Beng n in the de Id CrKh
case, followed by this observation:

T h "Biecaai fori tdx i pon of 'excessve fines' the Constitution
mg ha coneptd the Lner ass g pnishmenrs nor only,

by ther character but also by their duration or extent. And yeM having applied 'ex-
cessive? to fine, "n 'crudl anid uanuul' to Punishments did it not intend to distin-
guish 'ecessivel fromr uelr cunusual? And then, it has been dwectofoce the
practice that when a cort~ finds the penalty to be 'clearly excessive' it enfcres the
law bt MO&aM a P 0- -'uxia' to the~ Execistive for clemency (Art. 5 of the
Revised Penal Code). Did the Conxtivational Convention intend to stop that prac-
tice? Or is that article LmCJIX'stiltXLI?

The ct=th assinpiox, for the purpose of this decision, "without actually
holding that too long a prison temmight clash with the Philippine ConstitutionL"

Noc chat the above awipinha. settled the questionL Tle Court according
to JtnmK* Bengzw, is confronted again by two opposing theories, one being that the
prohibition applies to legislation only arnd not to juica decision imposing penalties
within the limit of the stavte, arid the other being that the fimndamenal prohibition
lkewise restrits the juiciges power and authority.
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D. DOUBL JEOPARDY

People v. Acierto 1 is authority for the principle that there is
no double jeopardy in the prosecution of an accused in a civil court
even if he had been previously tried and convicted by a military
court martial, if the military tribunal had no jurisdiction over him.

Here the accused, a court martial reporter in a U.S. Army base
and later employed on a piece-work basis, was charged with falaifl-
cation of private documents. On the belief that he was an employee
of the U.S. Army and therefore subject to military law, the American
military authorities tried him before a court martial. He questioned
its jurisdiction unsuccessfully. He was convicted, but his sentence
was set aside by the Commanding General on the ground of lack of
jurisdiction. SubsequenUy tried before a Philippine court, he again
raised the question of jurisdiction and invoked the protection against
being placed in double Jeopardy.

The Supreme Court held that he was not thereby placed in double
jeopardy. It also noted that "this is the exact reverse of the position
defendant took at the military trial." This, the court said, the de-

After whidh coc. this explanatoy portion, of the oiIi":
"In other words, and referring to the penalty provided in Republic Acc No. 59

I the first thcxy the scion would violat the O , if the penalty is
excessive, Ine any a" all cimminstanw, the mninimxm being entirely ou of pv

o to the Ido f orep- LbI. is hne the imposition by the judge of a
stiff tzPhe limit Of the seton-wll noc be deemed umconsnn-

The ecad dx7 wuldcoctrast the penAlty sm.o- - by the cur with
the gravity of the partw r crime or misdemesor, and if notale disparity rmJts,
it would apply the costiosional brake, eve if the statute would, under ocherciu-
stances be not extree or cppreasrwe.

wh~i Bca~ ten o state that Ine the first doctrine,6 the issue is
wJerthe 2 o motsor a fine of P2,00, the minimmpoie

for by section 12 of Repubic Act No. 509, is -wo excive for a merchnt who sells
goods at prices beyo the mlng estabed in the Excuive Order." For Jutice

oenr4i a neptive antwer is =llW fix beaimmr in ovrt~g the price barriers he
mg derive, in sme insaxs, profits ,. nin, to to<,, of pe. Teref
Ie d. doctrine, the penalrm in this cut would twt be susceptile of vld
aZtack it ben ihnthe Abdummy lim V.

Underthe second theory, %be hlw, according to him, should be whether the
penalt of 5 years and P5A00 is crude and urnual for a violation that wmry reulted
in a .0profit to the accused. This is his answer:

"Many Of US dot regar such pq ishment unsual and cruel,reebrn
the ~ P Ja^oa poiyaantpo Ismin the matter of foodstzfs affecting the peoples

health, the need of stopping speculation in such essntials and of safegfuluding pu1blic
weliar in times of food scarcity or similar sav=u In ca plin h dmg cussed
to the State is noo mneauiwed ezrlusively by the gains otane yhe acsd nm
as on violation would mean ocher,, and the cneu albeeakdown of the benefiial
systemi of pik ca- "~W

""IG. R. No. 1,27M~ ptom ]&n. 30, 1953.
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fendant cannot do. "The defendant was estopped from demurring to
the Philippine court's jurisdiction and pleading double jeopardy on
the strength of his trial by the court martial. A party will not be
allowed to make a mockery of justice by taking inconsisteat positions
which if allowed would result in brazen deception. It is trifling with
the courts, contrary to the elementary principles of right dealing
and good faith, for an accused to tell one court that it lacks authority
to try him and, after he has succeeded in his effort, to tell the
court to which he has been turned over that the first has committed
error in yielding to his plea."

In rejecting the defendant's stand, the high court further ob-
served that the United States Military law, as construed by the
Judge Advocate General of the U.S. Army, is to the effect that
where a civilian working with the Army is not a regular employee
thereof, such as the defendant who "worked as he pleased and was
not amenable to daily control and disciplines of the Army," he "can-
not be subjected under it to a military trial in time of war with
any more legality than he could be subjected to such a trial in time
of peace." L20

Under the above view, the court martial had .no jurisdiction
and jeopardy could not have then attached. It is well-settled in this
jurisdiction that the protection against being twice placed in jeo-
pardy may be lost by the accused consenting to a dismissal of the
case. The Supreme Court considers such consent as amounting to a
waiver of said protection. 2 1

In People v. Romero,'2 2 the cases were dismissed in view of the
failure of six principal witnesses for the prosecution to appear not-
withstanding a motion filed by the fiscal to postpone the trial until
their arrival. A motion for reconsideration was filed by the fiscal
but was denied. From such order of denial the prosecution appealed
to the Supreme Court.

210 Colonel Wurfel, citing Winthrop's Military Law and Precedents, 2d ed-, Vols.
1 and 2, p. 100 as cited in Prople V. Acierto.

321 People v. Sa4ico, 47 0. G. 1765. Sec. 9, Rule 113, Rules of Cout, provides:
"Former conviction or acqulftal or former jeopardy.-When a defendant shall have
been convicted or acquitted, or the case against him dismissed or other'ise terminated,
withour the cxpecs consent of the defendant, by a court of competent jurisdiction,
upon a valid cocnplaint or information or other formal charge sufficient in form and
substance to sustain a conviction, and after the defendant had pleaded to the charge,
the conviction or acquittal of the defendant or the dismissal of the case sha1l be a bar
to anothe prosecution for the offense charged, or for any attempt to commit the same
or frustration thereof, or for any offense which necessarily includes or is necessirily
included in he offense charged in the former complaint or information."

':2 G. R. No. L,4517-20, prom. May 25, 1953.
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One of the issues raised by the accused is that of double jeo-
pardy. The Supreme Court disposed of it by referring to its reso-
lution of July 31, 1951, in the same cases. The resolution referred
to was issued as a result of the dismissal, the judge refusing post-
ponement of trial sought by the fiscal on the ground that his wit-
nesses were not sufficient to insure conviction.

In that resolution, the Supreme Court stated:

"Whatever explanation that may be given by the attorneys for the
defendant, it is a fact which cannot be controverted that the dismissal of
the cases against the defendant was ordered upon the petition of the de-
fendant's counsel. In opposing the postponment of the trial of the cases
and insisting on the compliance with the order of the court dated May 25,
1950 that the cases be dismissed if the Provincial Fiscal was not ready
for trial on the continuation of the hearing on June 14, 1950, he obviously
insisted that the cases be dismissed. The fact that the counsel for the
defendant and not the defendant himself, personally moved for the di*-
missal of the cases against him, hiad the saine effect as if the defendant
had personally moved for such dismissal, inasmuch as the act of the counsel
in the prosecution of the defendant's cases was the act of the defendant
himself, for the only case in which the defendAnt cannot be represented
by his counsel in in pleading guilty according to Section 3, Rule 114, of
the Rules of Court."

The Court in People v. Sgieo 12 set forth the proper procedure
that a defendant is to take when the fiscal seeks postponement be-
cause of insufficient witnesses in order that subsequent prosecution
after dismissal would be barred by double jeopardy.

-If the defendant wants to exci ie his constitutional right to a speedy
trial, he should ask, not for the diamimssi, but for the trial of the case.
If the prosecution asks for the postponement of the hearing and the court
believes that the hearing cannot be postponed anymore without violating
the right of the accused to a speedy trial, the court shall deny the postpone-
ment and proceed with the trial and require the fiscal to present the wit-
nesses for the prosecution; and if the fiscal does not or cannot produce
his evidence and consequently fails to prove the defendant's guilt beyond
reasonable doubt, the Court, upon the motion of the defendant, shall di-
miss the case. Such dismissal is not in reality a mere dismissal although
it is gCenera.ly so called, but an acquittal of the defendant, because of the
prosecution's failure to prove the guilt of the defendant, and it will be a
bar to another prosecution for tho same offense even though it was ordered
by the Court upon motion or with the express consent of the defendant
in exactly the same way as a Judgment of acquittal obtained upon the
defendant's motion."

': See note 121.
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In another case, Pendatun v. Aragon,'24 the prosecution for
physical injuries and slander against petitioner Pendatun was
"provisionally" dismissed on motion of the private prosecution, the
complainant's witnesses being ill. Counsel for defendant-petitioner
wrote the words "No objection" on the motion and signed his name
below it.

Under such facts the Supreme Court held that the case can be
reinstated without the accused being placed in jeopardy. The reason
of the court follows:

"The words 'No objection' written on the motion to dismiss directly
conveyed, As undoubtedly they were intended to convey, the idea of full
accordance with the proposed dismissal. It was not the same as acquies-
cence manifested by signs, actions, facts, inaction or silence. It was the
same as saying 'I agree' although it was not as emphatic as the latter
expression. Having manifested 'no objection' to the motion for the express
purpose of obtaining a ruling of the court upon such motion, counsel could
not have meant other than that he was in agreement with the dismissal,
and there Is no question that that was what the court and the prosecution
understood him to mean; otherwise, trial could have been postponed instead
of the case being temporarily dismissed, there being good grounds for
continuance."

An interesting aspect of the question of double jeopardy was
presented by Lim v. Oret(L12  Petitioner Lim along with twenty-
cne others was accused of gambling. He pleaded guilty but he re-
served his right to present evidence to prove that the sum of P1,000
which was seized from his pocket during the gambling raid by the
peace officers and which was then in the custody of the authorities
of Caloocan was not a part of the proceeds or instrument of the crime.

The court then issued a decision ordering petitioner to pay a fine.
Petitioner did pay the fine. When the case was called for hearing to
pass upon the disposition of the P1,000, petitioner pleaded double
jeopardy. He filed a petition for prohibition against the justice of
the pete who is the respondent herein, and the Rizal court of first
instance granted the prohibition.

The Supreme Court rejected the contentiou of the petitioner, say-
ing that the court of first instance "overlooked both the reservation
made by the accused, and the directive of the Justice of the Peace
calling for a hearing * which was part and parcel of the sentence
0 * o f'

124 G. P_ No. L-5469, pcom. Septmber 25, 1953.
223 G. R No. L-6247, prom- November 27, 1953.
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The decision -handed down by ,the respondfent -juoge was not
meant to b1. final,for hesaid, .once te accus s dguilty and
has 'paid the fine,, the, decisioiifnaL The Supreme Court held
that, sc .dciowas not final so As-,to make the court lose:.It
Jurisdiction, to. hear, further the said _aose. It -loft something to be
done later, i. i., the determination of the question whether the money
should be consted-a properissue in., e criminal proceeding. At

any rate, the Supreme ,Court_ added, "Unless and until tat issue
(expressly reserved for subsequent adjudication) was passed upon,
the judgment could not be regarded final." If the Court has notlost
jurisdiction,;,further, proceedings on the same-case would not be
considered double jeopardy.

IV. SOCIAL AND ECONOMIC RIGHTS
A. THE NON-IMPAIRMENT CLAUSE
In Rutter v. Reteb, ,12 the basic purpose for which the non-

impairment clause of the Constitution was ado dnamely the im-
munity from legislative interference of contretual rlghts. received
Judicial approval. There was a recooition. thu that 4nder ap-
propilate circumstances, the all-pervasive poile power may carry
the day as against the contention that the legislation challenged
does impair the obligation of contracts.: While not so articulated
expressly," there is here a manifestation of the function of the judi-
ciary in passing on the conflict between assertions of individual rights
and the exercise-of state. power, namely that of reconciliation and
adjustment

As before noted, in'Rutter v. Eetebaon, itwa the nonimpair-
ment clause that emerged victorious. As a resultRepublic Act
No. 842, providing that all debts and other monetary obligationsI con-
tracted before December Sp 1941 shall not be due and demandable for
a period of eight years from the settlement r of war claims, of
debtors by the United States-Philippines War Damage Commission,
was, in the language of the Coort, declared "unrenasonble and oppres-
sive, and should not be prolonged a minute longer.-, ' * 'The Su-
preme Court in a unanimous opinton was thus led to declore it "null
and void and without effect," ,

The question of the vxidity of #epublic Act N, 1342, approved
by 'ong.ess on July 26, 1948, was, uqyoidable i" itx s the '"i r

for the lowbi'court's dismissing an action filed by the plaintiff Rutter
to rebover the balance of the purchase' price of property sold by him

2G. R. No. t,790,lpom, April 17,, 19D p
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to the defendant on August 20, 1941 and payable during the occupa-
tion period. 127

Republic Act No. 342 was a moratorium legislation. Previously,
two executive orders by the then President Osmefla had been issued
with the same end in view, to suspend the enforcement of payment
of all debts and other monetary obligations payable within the Phil-
ippines, except those incurred after liberation pending action by the
government.1 28

At the time of the issuance of the executive orders and pre-
sumably of the enactment of Republic Act No. 342 there was a fact-
ual justifidation for the moratorium. The Philippines was confronted
with an emergency of impressive magnitude at the time of her libera-
tion from the Japanese military forces in 1945. Business was at a
standstill. Her economy lay prostrate. Measures, radical measures,
were then devised to tide her over until some semblance of normalcy
could be restored and an improvement in her economy noted. No

221 The facts of the case acording to Justice Bauzisa Angelo are:
"On August 20, 1941, Royal L. Rutter sold to Placido J.. Es:eban two parcels

of land situated in the City of Manila for the sum of P9,600 of which P4,800 were
paid outright, and the balance of o4,800 was made payable as follovs: P2,400 oa or
before 7, 1942, and F2,400 on or before August 27, 1943, with interest at
the ratef7% per annum.

"To secure the payment of said balance of P4,800, a first mortgage over the same
parcels of land has been consticu'ed in favor of the plaintiff. The deed of sale having
been registered, a new title was issued in favor of Placido J. Esteban with the mortgage
duly annoated on the ba& thereof.

"Plcido J. Esteban failed to pay the two iutallments as agreed upon, as well
as the interest that had accud thereon, and so on August 2, 1949, Royal L Rurtet
instituted this action in the Court of First Inance of Manila to recover the balance
due, the interest due hereon, and the a'torney's fees stipulated in the contract. The
complaint also contains a prayer for the sale of the properties mortgaged in accordance
with law.

"Placio J. Esteban admitted the averments of the complaint, but set up as a
defemn the matorium clause embodied in Republic Act No. 342. He claims that
this isapre-war obligatiom ontacted on August 20, 1941; that he is war sufferer,
having figed his claim with the Phipine War Damage Conumission for the loas*'
he had suffeed as a cmequience of the last war; and that under section 2 of said
Republic Art No. 342, payment of his obligation cannot be enforced until after the
lapse of eight years from the settlement of his claim by the Philippine War Damage
Commission, and this period has not yet expired.

"Aftr a motion of summary judgent has been presented by the defendant,
and the requisite evidence submit covering the relevant facts., the court rendered
judgment dismissing the complaint holding that the obligation which plaintiff seeks
to enfmce is not yet demadable under the moratorium law. Plaintiff filed a motion
for reconsideratiom wherein he raised for the first time the constitutionality of the Mora-
torium Law, but the motion was denied. Hence his appeal."

2" See Erecutive Orders Nos. 25, dated November 18, 1944, and No. 32, dated
March 10, 1945, issued by President OsmeRa.
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wonder then that the suspension of enforcement of payment of the
obligations then existing was declared first by executive order and
then by legislation. '

The Supreme Court was right therefore in rejecting the conten-
tion that of itself the Moratorium Law was unconstitutional, amount-
ing as it did to the impairment of the obligation of contracts. An of
that time the Suprme Court could cdrrectly state that "it is how-
ever justified by a valid exercise of the State of its police power."
That is another way of, stating that considering the circumstances
confronting the legitimate sovereign upon its return to the Philip-
pines, some such remedial device was needed and badly so. An un-
yielding insistence then on the right to property on the part of the
creditors was not likely to meet with judicial sympathy. 29

The Supreme Court did not find necessary to discuss the validity
of the moratorium legislation in this case as lawyer-like it could
rely on an authoritative precedent. Reference is made to the leading
American case of Home Building & Loan Association v. BlaisdeU.2"o

Here the Minnesota Mortgage Moratorium Law was sustained both
by the Minnesota Supreme Court and the United States Supreme
Court, as against the contention that there was an impairment of
contract laws. As the then Chief Justice Hughes pointed out, this
constitutional provision is "qualified by the measure of control which
the State retains over remedial processes" and also by its possesion
of "authority to safeguard the vital interests of its people." He
likewise called attention to the fact that not only are existing laws
read into contracts in order to fix the obligations as between the par-
ties, "but the reservation of essential attributes of sovereign power is
also read into contracts as a postulate of the legal order." Then

2 "Cf. '"Satures declaring a moratorium on the enforcmen- of monetary obliga-
tons are noc of recet eactn. These moratorium laws ae not new. 'For sme
1,400 yeas westn civili n has made use of tt =dinary devices for saving the
credit mucwre dcvxis grenally known as nmauia. The is a
ment of fulfilment of obligatios decreed by the sate thgh the medium of the
court or the Iegislanwe. Its ienux is the applicatimof c the sovereignpower.' (58CJ-S., p. I M~ footnote 87). In the United Scates, many __at [eil uuhv
adopted moratOriwn laws dui imsof financial distress, especially when incien
to, or caused by, a war' (41 C.J., p. 213). Thus, such4aws w re passed by many
state legisLates at the tie of the Civil War suspending the rwi of ruditors for a
definite and reasonable .* * whether they suspend the right of action o make
dilatory the remedy' (12 C.J., p. 1078). These laws were declared uitutional * * *"

The opinion wet on further to state chat the true test of the constitutionality
of morawx=z statue lies in the "derrniritir of the Period of s%&pauaon of the
remedy." Such period muu meet the ten of being udecfiite and reasonable, oT-
wise it would be violative of the constitution."

1-0 290 U.S. 398 (1934).
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came this timely reminder that the policy of protecting contracts
against impairment "presupposes the maintenance of a government
by virtue of which contractual relations are worth while-a govern-
ment which retains adequate authority to secure the peace and good
order of society." Further on in the opinion by the late Chief Jus-
tice Hughes in the BlaisdeU case is a reiteration of the view that the
economic interests of the State "may justify the exercise of its con-
tinuing and dominant protective power notwithstanding interference
with contracts."

The Supreme Court, however, was not unmindful of the limita-
tions implicit in the above doctrine of the Bla8dell case. To quote
from the majority opinion penned by Justice Bautista Angelo:

"It must be noted that the application of the reserved power of the
State to protect the integrity of the government and the security of the
people should be limited to its proper bounds and must be addressed to a
legitim~ate purpose. If these bounds are transgressed, there is no room
for the exercise of the power, for the constitutional inhibition against the
impairment of contracts would assrt itself. We can cite instances by
which these bounds may be transgres..d. One of them is that the impair-
ment should only refer to the remedy and not to a substantive right. The
State may postpone the enforcement of the obligation but cannot destroy
it by making the remedy futile (IV. B. Worthen Co. v. Kavanu.gh, 79 L.
ed. 1928, 1801-1303). Another limitation refers to the propriety of the
remedy. The rule requires that the alteration or change that the new
legislaeon desires to write into an existing contract must not be burdened
with restrictions and conditions that would mAke the remedy hardly pur-
suing (Bronson v. Kin:ie, 1 How. 311, 317; 46 Har. Law Review, p. 1070).
In other words, the Blalsdell case postulates that the protective power
of the State, the police power, may only be invoked and justified by an
emergency, temporary in nature, and can only be exercised upon reAsonable
conditions in order that it may not infringe the constitutional provision
against impairment of contracts (First Trust Co. of Lincoln v. Sinith, 277
NW 762, 769)."

While the above observation is correct insofar as the particular
facts in question in the Rutter case are concerned, still exception may
be taken to the implication that the protective power of the State
could only be invoked and justified by an emergency, othervise there
is a violation of the impairment chuse. The more accurate view
seems to be that announced in U-S. v. Gomez Jcsu,121 that the consti-
tutional prohibition against laws impairing the obligation of con-
tracts does not have the effect of restricting the power of the State
to protect the public health, public morals or public safety as the one
or the other may be involved in the execution of such contracts.

131 31 Phil. 218.
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As expressed in a treatise:

".. * *In appropriate cases then the non-impairment clause cannot be
invoked as against the right of the State to exercise its police power.

"Whenever appropriate community or state action is needed to saife-
guard the public welfare, the courts are called upon, as in other cases
affecting the exercise of police power, to adjust and harmonize individual
rights with communal interest. * 0 *" 23

As a matter of fact the opinion in the Rutter case does not view
the matter differently for as it pointed out the question to be deter-
mined by virtue of the challenged legislation was "Is the period of
eight (8) years which Republic Act No. 842 grants to debtors of a
monetary obligation contracted before the last global war and who is
a war sufferer with a claim duly approved by the Philippine War
Damage Commission reasonable under the present circumstances?"

Clearly, if it were unreasonable, then the individual right to
non-impairment of contractual obligations must prevail over the as-
sertion of community power to remedy an existing evil.

The Supreme Court was convinced about its unreasonableness.
As stated in the opinion of Justice Bautista Angelo:

"But we should not lose sight of the fact that the-e obligations had
been pending since 1945 as a result of the issuance of Executive Orders
Nos. 25 and 32 And at present their enforcement is still inhibited because
of the enactment of Republic Act No. 342 and would continue to be un-
enforce able during the eight-year period granted to pre-war debtors to
afford them an opportunity to rehabilitate themselves, which in plain
language means that the creditors would have to observe a vigil of at least
twelve (12) years before they could effect a liquidation of their invest-
ment dating as far back as 1941. This period seems to us unreasonable,
if not oppressive. While the purpose of Congress Is plausible, and should
be commended, the relief accorded works injustice to creditors who are
practically left at the mercy of the debtors. Their hope to effect collection
becomes extremely remote, more so if the creditors are unsecured. And
the injustice is more patent when, under the law, the debtor is not even
required to pay interest during the operation of the relief, unlike similar
statutes in the United States. (Ho-me BTihdig & Loan Association v.
Blaisdell, supra).

The conclusion then to which the foregoing considerations in-
evitably lead is that Republic Act No. 342 as of the time of adjudi-
cation suffered from the vice of nullity as "the period granted to
debtors as a relief was found unwarranted by the contemplated emer-
gency."

: I TARADA & PF.NANDO, CON.SrrtUTION or TE PtiLIPPIN.S, 4th td., 444, 445.
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Three American Supreme Court decisions 1 88 and six state
cases 134 were invoked by the Court in support of the conclusion
reached.

Then came a statement why the aforesaid cases apply with added
force in the Philippines "considering the conditions prevailing in
our country." Thus:

"We do not need to go far to appleiate this situation. We can see
it and feel it as we gaze around to observe the wave of reconstruction
and rehabilitation that has swept the country since liberation thanks to
the aid of America and the innate progressive spirit of our people. This
aid and this spirit have worked wonders in so short a time that it can
now be safely stated that in the main the financial condition of our country
and our people, individually and collectively, has practically returned to
normal notwithstanding occasional reverses caused by local dissidence and
the sporadic disturbance of peace and order in our midst. Business, in-
dustry and agriculture have picked up and developed at such stride that
we can say that we are now well on the road to recovery and progresg.
This is so not only as far our observation and knowledge are capable to
take note and comprehend but also because of the official pronouncemertts
made by our Chief Executive in public addresses and in several messages
he submitted to Congress on the generAl state of the nation. 0 0 0"

It is not surprising then that the concluding portion of the
opinion could be couched in a language of lofty moral tone:

"In the face of the foregoing obeervatlons, and consistent with what
we believe to be as the only course dictated by Justice, fairness and
righteousness, we feel that the only Nvay open to us under the present
circumstances is to declare that the continued operation and enforcement
of Republic Act No. 342 at the present time is unreisnable and oppres-
sive, and should not be prolonged a minute longer, and therefore, the same
should be declared null and void and without effect. And what we say
here with respect to said Act alao holds true as regarid Executive Order.
Nos. 25 and 32, perhaps with greater force and reason as to tho latter,
considering that said Orders contain no limitation whatsoever in point of
time as regards the suspension of the enforcement and effectivity of mone-
tary obligatks. And ther is need to make this pronouncement in view
of the revival clats embodied in said Act if and when it is declared un-
constitutional or invalid."

I" W. B. Worthen Co. v. Thom, 292 US. 426 (1934); W. B. Worthen Co.
,. KraYnwgh, 295 US. 56 (1935); Louisville Jain Stock Land Bank v. Radfod,

295 US. 535 (1935).
14Pouqumtte Y. O'Brien, 100 Pac. 2nd, 979 (1940); First Trust Joint Stock

Land Btnk of Chicago V. Adolph Arp et d., 283 N.W. 441 (1939); First Trust Co.
of Lincoln v. Smith et a!., 277 N.W. 762 (1938); Milkint v. McNede et a!., 169
S. 790 (1933); Haynes Y. Treadvay, 65 PNc. 892 (1901); Swinbitrne v. Milli,
50 Pac. 489 (1897).
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B. WHEN EXPROPRIATION FOR SUBDMSION INTO SMALL
LOTS ALLOWABLE

Under the Constitution, the Congress may authorize, upon pay-
ment of just compensation, the expropriation of lands to be sub-
divided into small lots and conveyed at cost to individuals.15 5 The
above provision of the Constitution stresses the importance of eco-
nomic rights. It removes any doubt that the expropriation of lands
for the purpose of subdividing them into small lots and conveying
them at cost to individuals who need them is in accordance with the
concept of public use. This is an affirmation of the view that the
government is not supposed to stand idly by and not do its share in
ending economic conditions that cause social maladjustments. One
of them is the existence of big estates which with its usual
feature of absentee landlordism has been responsible for tenant
unrest. Likewise, this provision of the Constitution is a recognition
that while tenancy legislation may be remedial in character, one way
of extirpating the evil arising from the existence of tenancy in the
Philippines is to enable tenants to own the lands they till.

The power of eminent domain as conferred by the above consti-
tutional provision is limited to "expropriation of large estates, trusts
in perpetuity, and land that embraces a whole town, or a large sec-
tion of a town or city" and does not extend to "condemnation of a
small property 0 0 0." 1e In such a case, it "bears a direct relation
to public welfare." Expropriation would not lie where it is "insti-
tuted for the economic relief of a few families devoid of any consid-
eration of public health, public peace and order, or other public ad-
vantage."p

The doctrine in the Guido case that while the government may
expropriate urban lands to remedy the housing shortage, it could
not exercise the power when the taking does not insure to the com-
munity at large but benefits at the most a mere handful of people,
was followed in the later cases of Boria v. CommonwaaUht of the
PhW~pine8,137 City of Manila v. Arelano Law College,"38 Urban
Estat v. Montesa,212 and Repub/i v. Samia', 0  In the Guido case,
the property sought to be expropriated was over two hectares, in
the Borna case about 4L hectare, in the Arekdno Law case less than a

,%Art XIII, Sec. 4.
2" Guido Y. Rral Pross Admitron, 47 O.G. 1848.
21 G. R. No. 11496, Prom November 29, 1949.
2824 7 O.G. 4197.
1 'G R. No. L,830, prom March 15, 1951.
"*G. R. No. L.3900, pen. July 18, 1951.
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hectare, in the Urban Estates case about five hectares, and in the
Samia case more than half a hectare, all urban lands.

There has been no inflexible adherence, however, to the above
doctrine. In October of last year, in Rural Progress Administration
v. Reyes,1 1 the Supreme Court sustained the expropriation of a two
hectare lot, more than one-half of which is occupied by fishponds,
forming part of a bigger area consisting of three parcels, more than
ten hectares in extent. These parcels, originally belonging to the
San Juan de Dios Hospital, were from time immemorial occupied by
various individuals. The actual occupants, four families, were not
however given preference fh their sale, the purchaser being a third
party, defendant Reyes. Hence this action for expropriation at the
instance of the Rural Progress Administration for the benefit of
those who are living there.

In holding that the Guido doctrine does not apply, the Supreme
Court, in an opinion penned by Justice Pablo, concurred in by only
two other justices, with two other justices concurring in the result
and one filing his own concurring opinion, considered the disputed
parcel as part of an extensive immovable property, occupied and im-
proved from time immemorial by the actual occupants and their pre-
decessors and therefore considered as pertaining to the type which
were and are classified as friar lands.

To show the drift away from the thinking dominant in the Guido
decision, the three justices seemed to view with approval the legis-
lative determination to consider as subject to expropriation not only
big haciendas but any immovable property or interest causing serious
conflicts which may be settled by the exercise of the power of eminent
domain. The same justices likewise manifest their difference with
the Guido holding when they emphasize not so much the extent of the
land sought to be condemned but the requirement of social justice.

C. ESCHEAT OR REVERSION TO STATE SOLUTION TO SALE MADE TO
ALIENS HELD INVALID UNDER ERIVENKO DECISION

It is to be remembered that in Krivenko v. The Register of Deeds
of Manila 1 the majority of the Supreme Court over strong dissents
held that rsaidentiai and oommercial lots may be considered agricul-
tural within the meaning of the constitutional provision prohibiting
the transfer of any private agricultural land to individuals, corpora-

1 '" G. R. No. L-4703, pro=. Ocwbr 8, 1953. See Eamn Vicente G. Sinco's
"The -Coniaxeio-1 Policy on Land Tcm=v," 28 Ph.l. L w -ourn4 6, p. 837.

143244 O.G. 471.



PRiILPIN3 LAW;4 JO AL

tions or associations not qUalified to acquire or hold lands of the pub-,
lic domain in the Philippines save in cases of hereditary succesilon.142

That provision of the Constitution took effect on November 15,
1985 when the "Co mmonwealth Government was established.' The,
int~prett -as set forthjhin ,the Ixvelc decision was oflly haided
down on Novembier 15, 1947. Piir to that date there weremay
who were-of the opinion that the phrase agrdturi kndshouldbe
conswrued strictly and not b;e made tocver resiO i and commerc
Iand. AetinW on that belief, several tft sactitonsWereentre dinto
transferring such iotA to alien vendees.

Ater the °Krien 1 decision the ,lipino vendors. sougt r-
covery of the loti in question on t6he gr ound that the sales I wer1 nu
and void. No definite ruling was M Ine y the SupremeCourt on
the matter until September of last year when on th I29th of sid
month, Relloea v. Gaw Chee Hun,'" Bautietd v. Uy Ieabdlo,45 7eto
V. MalikI, 146 Caoile V. Chiao P 1ig " were decided.

SBefore discusing the holding on the above isue in thee four

cases, it is to be noted that the sales in'question Aocurre during the
period of the Japane e occupation, 1944 in the R pa case, and 1948
in theother ucaes. As to trAnsactions occurringiprior to the period
ofr Japanese occupation in 1942 but after the effectivity of the Con-,
Stitutldn in 1985 h leading came are tose of Cot Sy. OPo NOl4
and Cortes v. Dee Chian Hon"#.15  In both cases, the ruling an-
nounced in the earlier decisions above noted dealing with transaction.
entered into during the occupation period was followed.

Of the four decisions in Septemlber,1 958, the most extensive dis-
cussion of the qestlon Is found in Relom 10. Oiv "Chee HeMs, the

W At XIll, Sec. 5.1EG. t. No. 1L.141!, proo. Septme 29, 193.
1G. IL Wo L,3007, prom Septtuiber" 299,1953.M"G. P,. No. L.352, PProm S4ptejbea 29, 1$J.
Q ft.Im, No. Loot6., prom, Septmbe 29, •3.

p of iS.. . W-nitedl ,Il i f 41 Inok h h"iec sf
Cabautdm V. U5y Hoo1  G. ft. No. IA2Oljf prom jan t , W10e~ie ur
CoMr effoneously, In, the o*n &f th uhr ht the Cons'tu*o "asnot
in force bN4 fapltclca~w h atta wU h oa

stiIiio 66ldY_
M 0  beNp pm 30" *r'r

30G. ft. 'W. 0-307, pom! November 27,4053.r
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opinion being penned by Justice Bautista Angelo with the concur-
rence only of one Justice. Justices Labradr, Paras, Tuason and
Montemayor concurred in the result. The necessary sixth vote for a
decision was given by Justice Bengzon who had a two-paragraph con-
curring opinion disagreeing with Justice Bautista Angelo on the two
cases,25 1 cited by him to sustain his ruling. There were two dis-
senting opinions by Justices Pablo and Reyes. Justice Padilla who
did not take part in this decision wrote a dissenting opinion in Caoile
v. Yu Chiao Peng.

The doctrine as announced in the Rellosa case is that while the
sale by a Filipino-vendor to an alien-vendee of a residential or a
commercial lot is null and void as heldiin the Krivenko case, still the
Filipino-vendor has no right to recovir under a civil law doctrine,
the parties being in pari delicto. The only remedy to prevent this
continuing violation of the Constitution which the decision impliedly
sanctions by allowing the alien vendees to retain the lots in question
is, in the opinion of Justice Bautista Angelo, either escheat or re-
version. As expressed by the Court:

"By following either of these remedies, or by approving an imple-
mentary law as above suggested, we can enforce the fundamental policy
of our Constitution regarding our natural resources without doing violence
to the principle of pari delicto. With these remedies open to us, we see
no justifiable reason for pursuing the extreme, unusual remedy now vehe-
mently urged by the amici curiae." 162

The earnest and learned effort of Justice Bautista Angelo to dis-
cover the correct solution is undeniable. With all due respect, it is
submitted however that he failed. Unwittingly his opinion did vio-
lence not only to the principle of par/ delicto but even more so to the
Constitution. As it is, it appears that the Court neither enforced "the
fundamental policy of our Constitution regarding our natural re-
sources" nor avoided "doing violence to the principle of pari delicto."

Assuming however that the Court was in fact confronted with
a choice between a well-settled doctrine of civil law known as par/
delicto and a mandate of the Constitution, the choice should not have
proved too difficult. It would appear from the above excerpt that
Justice Bautista Angelo was of another mind. The Constitution is

211 Bough v. Cantiveros, 40 Phil. 210 (1919) and Perez v. Herranz, 7 Phil. 693
(1907).

252 The audi of this article is one of the arnici curiae in this case along with his
law partner Ambrouio Padilla and Gil R. Carlos. They are likewise counse. in the Dee
Chian Hong and 0 Po Poe c2ses. They sustain the view that the Fdiiinro-vendoc h2s
the right to recover.
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supreme, but not when it does "violence to the principle of pari de-
ltcto." Is that to accord deference to the fundamental law?

It is submitted that the Supreme Court was mistaken in hold-
ing that both Filipino-vendor and alien-vendee cannot be considered
as innocent parties as both are in pari delicto. Had the sale by and
between Filipino-vendor and alien-vendee occurred after the decision
in the Krivenko case, then the above finding of the court would be
correct that both Filipino-vendor and alien-vendee can not be con-
sidered as innocent parties within the contemplation of the law. Both
of them would be held equally guilty of evasion of the constitution.

Since, however, the sales in question took place prior to the
Krivenko decision, at a time when the assumption could be honestly
entertained that there was no constitutional prohibition against the
sale of commercial or residential lots to alien-vendee, in the absence
of a definite decision by the Supreme Court, neither Filipino-vendor
nor alien-vendee, therefore, can be held to have been equally guilty
of evading the Constitution. For evidently evasion implies at the
very least knowledge of what is being evaded.

The new Civil Code expressly provides:

"Mistake upon a doubtful or difficult question of law may be the
basls of good faith." 233

2 Arc. 526, par. 3. The above provism is merely a reiteration of the doctrine
announced in the case of Kaiilag V. Rodrigsezj, decked on December 7, 1939 (40 O.G.
[3rd Sup.) 27), the pertinent excerp follow:

"This being the case, the question is whether good faith may be premised upon
ignosnce of te laws. Mantresa, commenting cc article 434 in connection with the
preceding aretie, sustains the ff ive. Hle says:

.t'Wedo not believe chat in real life there are not many casms of good faith
founded upon an eror of law. When the acquisition a public doouman
the capacity of the parties has already. ben asLed upon
evefstahtished by appeals tm u4= and afnainare mdis

athe qualification of registrar, and the possibility of ero is re u such
(rcmstare; but, unfortunately, private document and even verbal aem, far
exceed public douments in number, and while no one should be i nt of the law,
the truth is that ew we who ame -fled upon to know and apj4 it 1a into estee
noc infrqently. However, a clear, vaniest and truly unexcusable igoac is
on dunilg, to which undouboxily refers article 7, and another and different thing is
pomsile and excusable eror auising from complex Legl prnipes and from the iner-
pretao of conflicting doctrines

TkBu even ignorance of the law may be based upon an estot of fact, or betrer
still, ignorance of a fact is possible as to the capacity to trazsinit and as to the ince-
vennon of certain persons, complianice with certain formalities and Andascx of
certain acts, and an error of Law is po*sibe in the iterpeunon of dm doctrines.
(Mlanrtsa, Coasmentaries on the Spanish Ovil Code, Volut TV, pp. 100, 101 and
107-)
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According to Justice Bautista Angelo, both parties are equally
guilty of evasion of the Constitution, based on the broader principle
that "both parties are presumed to know the law." This statement
that the sales entered into prior to the Krivenko decision were at
that time already vitiated by a guilty knowledge of the parties is un-
realistic, to say the least. A proper understanding of a constitutional
system, wherein the words of the Constitution acquire meaning
through judicial decisions, would have avoided such an error.

Reference may be made by way of analogy to a decision adjug-
ing a statute void. Under the orthodox theory of constitutional law,
the act having been found unconstitutional was not a law, conferred
no rights, imposed no duty, afforded no protection. 2 " As pointed
out by Chief Justice Hughes though in the recent case of Chicot Cun-
ty Drainage Diatrct v. Baxter State Bank:355

"It is quite clear, however, that such broad statements as to the
effect of a determination of unconstitutionality must be taken with qualifi-
cations. The actual existence of a statute, prior to such a determination,
is an operative ftct and may have consequences which cannot justly be
ignored. The past cannot always be erased by a new judicial declaration.
The effect of the subsequent ruling as to invalidity may have to be con-
sidered in various ^specta,-with respect to particular relations, individual
and corporate, and particular conduct, private and official. Questions of
rights claimed to have become vested, of status, of prior determinations
deemed to have finality and acted upon accordingly, of public policy in
the light of the nature both of the statute and of its previous application,
demand examination."

After the Krivenko decision, there is no doubt that an alien-
vendee can not hold on to the property acquired before its promulga-
tion. It is as if an act granting aliens the right to acquire residential
and commercial lots was annulled by the Supreme Court as contrary
to the provision of the Constitution ' 58 prohibiting aliens from ac-
quiring private agricultural land.

The question before the Court, therefore, was how to divest the
alien of such property right on terms equitable to both parties. That
question was to be justly resolved in accordance with the mandates
of the Constitution not by a wholesale condemnation of both parties
for entering into a contract at a time when there was no ban as yet

"According to this iudo,- gnos and inemuable ignorance of the 6w may nm
be the beasi of good hkh4 but posille, excusable ignorance omy be such basis." (at

"Norton . Shelby County, 118 U.S. 425.
' 30 US. 731.
'"Arm XIl, Sec. 5.



PHILIPPINE LAW JOURNAL

arising from the Supreme Court's decision, which could not have been
anticipated. After all, there were four strong and vigorous dissents.

Yet the Supreme Court just assumed both parties of being in
pari deticto and let it go at that. This is rather judicial abdication.

Before concluding this brief discussion of this case, the author
submits that the Court should have held that the Constitution does
require the restitution of the property sold by the Filipino-vendor.
The Krivenko decision has held in clear, explicit and unambiguous
language that:

"We are deciding the instant came under section 5 of Article XIII of
the Constitution which is more comprehensive and more absolute In the
ens that it prohibits the transfer to aliens of any private agricultural

land including ieaidential land whatever its origin might have been.
"This prohibition makes no distinction between private lands that are

strictly agricultural and private lands that are residential or commercial.
The prohibition embraces the sale of private lands of any kind in favor
of aliens.

"It is 'well to note at this Juncture that in the present case we hlave
no choice. We are construing the Constitution as it is and not as we
may desire It to be. Perhaps the effect of our constitution is to preclude
aliens, admitted freely into the Philippines, from owning sites where they
may build their homes. But if this is the solemn mandate of the Consti-
tution. we will not attempt to compromise it even In the name of amity
or equity.

"For all the foregoing, we hold that under the Constitution aliens
may not acquire private or public agricultural lands, including residential
lands, and, accordingly, judgment is affirmed, without costs."

Alien-vendee is therefore incapacitated or disqualified to acquire
and hold real estate. That incapacity and that disqualification should
date from the adoption of the Constitution on November 15, 1935.
That incapacity and that disqualification, however, was made known
to Filipino-vendor and to alien-vendee only upon the promulgation
of the Krivenko decision on November 15, 1947. Alien-vendee, there-
fore, cannot be allowed to continue owning and exercising acts of
ownership over said property, when it is clearly included within the
Constitutional prohibition. Thus it is respectfully submitted that
alien-vendee should be made to restore the property with its fruits
and rents to Filipino-vendor, its previous owner, who in the utmost
good faith transferred his title over the same to alien-vendee.

The Constitution bars alien-vendees from owning the property
in question. By dismissing these actions though the lots remained in
alien hands. Notwithstanding the solution of escheat or reversion
offered, they are still, at the moment of writing, in alien hands.
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Yet it is clear that alien-vendee cannot consistently with the con-
stitutional provision, as interpreted in the Krivenko decision, con-
tinue owning and exercising acts of ownership over the real estate
in question. It ought to follow then, if such a continuing violation of
the fundamental law is to be put an end to, that the Filipino-vendor,
who in good faith entered into a contract with an incapacitated per-
son, transferring ownership of a piece of land after the Consitution
went into full force and effect, should, in the light of the ruling in
the Kriveitko case, be restored to the possession and ownership there-
of. Any other construction would defeat the ends and purposes not
only of this particular provision in question but the rest of the Con-
stitution itself.

The Constitution frowns upon the title remaining in the alien-
vendees. Restoration of the property upon payment of price received
by Filipino vendor or its reasonable equivalent as fixed by the court
is the answer.

To give the constitutional provision full force and effect, in con-
sonance with the dictates of equity and justice, the restoration to
Filipino-vendor upon the payment of a price fixed by the court is
the better remedy. He thought he could transfer the property to an
alien and did so. Now that the Krivenko case had made clear that
Filipino-vendor had no right to sell nor the alien-vendee to purchase
the property in question, the obvious solution would be for Filipino-
vendor to reacquire the same. That way the Constitution would be
given, as it ought to be given, respect and deference.

The surmise had been made above that numerous transactions
affecting real estate in this character were entered into after the
Constitution went into full force and effect- As a matter of fact, it
is the possibility that such transactions may continue that convinced
this Court in the Krivenko case to rule definitely on the matter, not-
withstanding the efforts of both parties to withdraw the case from
it. Thus-

,, 0 " What is material and indeed very important, is whether or
not we should allow interference with the regular and complete exercise
by this Court of its constitutional functions, and whether or not after
having held long deliberations and after having reached a clear and posi-
tive conviction as to what the constitutional mandate is, we may still allow
our conviction to be sileneeol, and the constitutional inandate to bc ignorcd
or misconceived, with all the harmful consequences that might be brought
upon the national patrimony. For it Is but natural that the new circular
be taken full advantage of by many, with the circumstance that perhaps
the constitutional question may never come up again before this court,
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because both vendors and vendees will have no interests but to uphold the
validity of their transactions, and very unlikely will the registers of deeds
venture to disobey the orders of their superior. Thus, the possibility for
this court to voice its conviction in a future case may be remote, with the
result that our indifference of today might signify a permanent offense
to the Constitution." 'AT

From the above, it would seem that concern was expressed by
the Supreme Court over the possibility that transactions prohibited
by the Constitution might continue in the absence of a definitive rul-
ing on the matter. As to future transactions, such possibility is now
remote, if not entirely non-existent. As to past transactions entered
into at a time when the scope of the prohibition regarding the sale
and transfer of private agricultural land was still in doubt, the Kri-
venko ruling, while it indicated the direction that judicial action will
take, did not settle the matter with the requisite degree of precision.
The Supreme Court could not have done so, because the Issue In that
particular case did not call for such a pronouncement. What was ii-
volved therein was only the power of the Register of Deeds to deny
regiszation to a document transferring private agricultural land
to an alien. In view of the Rel/osa and other decisions noted, there
cannot be the slightest doubt either that the force of the Krivenko
doctrine was considerably impaired. As things stand, the lands are
still in the possession of aliens. That the Constitution. as interpreted
by the Supreme Court in the Krivenko case, prohibits. The same
Constitution under the Reosa doctrine does not seem to speak un-
equivocally.

In fairness to the Supreme Court, however, it is not to be lost
sight of that a remedy to this continuing violation of the Constitution
was offered, by way of an obiter, it is true. Thus:

"If we go deeper in the analysis of our situation we would not fail
to me that the beat policy would be for Congres to approve a law laying
down the policy and the procedure to be followed in connection with tran-
sactions affected by our doctriDe in the K.rlvenko cam- We hope that this
should be done without much delay. And even if this legislation be not
forthcomdng in the near future, we do not believe that public interest
would suffer thereby If only our executive department would follow a more
militant policy in the conservation of our natural resources as ordained
by our Coustitution. And we say so because there ar at present two
ways by which this situation may be remedled, to wit, (1) action for rever-
sion, and (2) escheat to the state. An action for reversion is slightly
different from escheat proceeding, but in it. effects they are the same.
They only differ in procedure. Escheat proceedings may be instituted as

"'At pages 475-476. Irlk3 the author's.
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consequence of a violation of Article XIII, Section 5 of our Constitution,
which prohibits transfers of private agricultural lands to aliens, whereas
an action for reversion is expressly authorized by the Public Land Act
(Sections 122, 128, and 124 of Commonwea!th Act No. 141)."

V. THE CLOSE OF AN ERA AND THE BEGINNING OF A NEW

The verdict is clear. In the field of constitutional law, the Su-
preme Court had a task to do, and it did it. What is more, subject
to the qualifications above noted, it did it well. It proved both cour-
ageous and wise.' The way things were in 1953, wisdom needed cour-
age.

Without such qualities constitutional democracy, as we know it,
might not have endured. The truth of the above observation was
demonstrated in the various decisions noted. Its most conspicous
instance however remains to be told.

Faith in the purity of the electoral process in 1949 was seriously
undermined. Lacking the base of popular support, the Quirino
Administration went out of its way to court it by measures of dubious
legality. These measures were challenged, and successfully too in
most cases. The Supreme Court saw to it that constitutional limita-
tions were observed. These judicial decisions certainly did not in-
crease the popularity of the party then in power.

Unmindful of the quite evident public demand for a change, Pre-
sident Quirino sought anew a mandate from the electorate. As a
measure of desperation, there were some elements in his party not
averse to stamping out, except in form, democracy in this country
by the none too subtle device of detaining, with the semblance but
without the reality of due process, no less than the presidential can-
didate of the Opposition Party, who from all appearances, and as ex-
pected, was unbeatable, and some of the most patriotic and eminent
opposition leaders, Including Senators Rodriguez, Laurel, Recto, and
Tafada. This act of desperation might have succeeded too, the writ
of habeas corpus being then under suspension. Fortunately the plot
failed. The Supreme Court was not asleep. It issued a writ of pre-
liminary injunction. For its failure then, the Supreme Court de-
serves full and entire credit.

The people went to the polls in November last year. The result
was never in doubt. The repudiation of the former Administration
was clear-cut and complete. The vote of confidence in President Mag-
saysay is well-nigh overwhelming.

The leaders who all this while had sought refuge in the Consti-
tution are now in power. As of December 30, 1953 then, when the
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new President; took office, a period of stress and strain to constitu-
tionalism closes and a new era begins. l5s

The author realizes the perils of prediction. There are too many
imponderables. Problems, new and vexing problems, might come
up. One never can tell just what is in store. Nonetheless the author
makes bold to assert that the constitutional issues which the Supreme
Court will face in the future, unlike in the immediate past, will deal
not so much with unjustified pretentions to power ob the part of the
Executive nor with infringement of the liberties of the citizen 159
but with the reconciliation of the conflicting claims to property and
economic security for the bulk of our citizens.

President Magsaysay is pledged to bring to life for all the prin-
ciple of social justice "to improve the living conditions of our fellow
citizens in the barrios and neglected rural areas and of laborers in
our urban and industrial centers." 10 That pledge cannot be ful-
filled without the moneyed classes feeling the impact of social legis-
lation. They have a right to test their validity, and they can be
expected to do so. The Supreme Court is not likely to be idle.

The new era for constitutional la,%% promises to be exciting.

Lcidetally, on November 24, 1953 a proclamation was issued by former
President Elpidio Quirino lifting the suspension of the privilege of the writ of habeas
corpus which he decreed way ack on Octobet 22, 1950.

'"As President Ramon Magmysay sald in his inaugurl addre last December 30,
1953: "The Bill of Rights shall be, for me and rmibers of my administration, a bill
of duties. We shall be guardians of the fivedom and dignity of the individual.

"More than this, we shall strive to give meaning and substance to the liberties
guaranteed by our Con.stitution-by helping our citizens to attain the economic well-
being so essential to the enjoyment of civil and political rights.

"The separation of powers ord-ind by our Constitution-s an effective safe-
guard against tyranny-shal be preserved zealously. Mutual respect for the rights
and prerogatives of each of the three great departments of goverrunent must be ob-
served.'The legisla ve power vsted by the Corstitution, in the elected representatives
of the pecle will, I ust, operate vigorously to prosecute our common program of
onest, effcent and constructive govermner. As Executive, I look forward to in-

timate cooperation with de members of Congress, particularly with those staesmen
who have stood guard over the rights and liberties of our people.

'The independence of the judiciary shall be stegthened. Our courts must be
freed from political and other baneful influence, so they may function with the mne
integrity and impartiality which have made our Superme Coun the fortress of law
and justice."

"' President Magsaysay's inaugural address.


