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INTRODUCTION :

In the commercial field, more than in any human endeavor, in-
volving as it does tremendous sums of money and property, people
arc wont to take special care lest they find themselves without even
the proverbial shirts an their backs. It is therefore gratifying to
observe that business, both big and small, have availed themselves
of the invaluable aid and guidance of legal counsel before embarking
in any new enterprise or taking any steps respecting their commer-
cial transactions.

It is not then surprising to note that the commercial lJaw cases
decided by the Supreme Court in 1952 remains, as in the previous
year, comparatively few. This is not to minimize the importance
of these decisions. For they serve to elucidate and to reiterate well-
entrenched doctrines and principles growing out of commercial usage,
and finding sanction in. legislation and mercantile law jurisprudence.
Such a state augurs well for the healthy development of the national
economy. For where there is instability of the law with the conse-
quent fear of litigation, therc is reluctance and even outright refusal

to invest on the part of those able to do so.

I—INSURANCE:

In the year past, the Supreme Court had again occasion in two
cases to pass upon the question of the effects of war on pre-war in-
surance contracts. The case of Gonzaga v. Crown Life Insurance
Co.! reaffirms the doctrine laid down in past cases.? In this case,
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1 G. R. No. L-4197, promulgated, March 20, 1952.
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L-2668; Hidalgo de Carrero, et al. vs. Manufacturers Life Insurance Co., G. R. No.
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the Crown Life Insurance Co., whose home office is in Toronto, Ca-
nada, on September 26, 1989, issued to Ramon Gonzaga through its
branch office in Manila a 20-year endowment policy for P15,000.
The insured paid the agreed annual premium for three consecutive
years, the last payment having been made on September 6, 1941.
As a result of the outbreak of war, no premium were paid after that
date, although the policy continued in force up to June 12, 1943, un-
der its automatic premium loan clause.

The insured died on June 27, 1945 from an accident. His wi-
dow, the beneficiary named in the policy tried to collect the amount
of the policy without success. Hence she brought action against
the insurance company on December 18, 1947. The defendant set
up the defense that the policy had lapsed by non-payment of the stip-
ulated premiums on the dates agreed upon. From the decision of the
trial court against her, the plaintiff appealed.

The Supreme Court reaffirmed the prevailing view that non-
payment of premiums by reason of war puts an end to the contract.
Citing the leading case of Constantino v. Asia Life Insurance Co.,?
the High Court adopted the doctrine therein formulated thus:

“The case, therefore, is one in which time is material and of the
essence of the contract. Non-payment at the day involves absolute for-
feiture if such be the termz of the contract, as is the case here. Courts
cannot with safety vary the stipulation of the parties by introducing
equities for the relief of the insured against their own negligence.”

There was, however, one aspect of the case not raised before and
upon which the plaintiff rested her case in the alternative. Taking
advantage of the defendant’s allegation that “through its General
Agents, Hanson, Orth, and Stevenson, Inc. it had its offices open in
the City of Manila during the Japanese occupation of the Philip-
pines,” the plaintiff claimed that it was the defendant’s duty to no-
tify her husband of its postal address during the war, and its failure
to do 80 excused delinquency in the payment of the premium.¢

In considering this contention, the Court found that the defend-
ant being an enemy corporation, its offices were ordered closed by
the Japanese Military Authorities in January, 1942, Likewise, the
officers of Hanson, Orth & Stevenson, Inc. the defendant’s general
agents, being American citizens, were interned. In addition, on
August 25, the Japanese administration issued “Instruction No. 71"
by which enemy alien insurance companies were expressly prohibited

*G. R No. L-1669, prom. August 31, 1950.
* The plaintiff cited the provision of the contract which stated: “All premiums
subsequent to the first year are payable to the Company’s authorized cashier at the
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from doing business. Notwithstanding this prohibition, Hanson,
Orth & Stevenson, Inc. maintained an office with a skeleton force,
all Filipinos, for the purpose of receiving premiums from their po-
licy holders. With the above evidence in view the Supreme Court

held:

“In the face of the Japanese military decrees, which found sanctions
in international law, the failure of the defendant or its Filipino employees
to advice the insured of the defendant’s new addreas did not work as a
forfeiture of its right to have the premiums satisfied promptly. While
clandestine transactions between the parties during the war might be
binding, it was not obligatory on the insurer, and it was well-nigh risky
for its employees, to send out notices to its widely scattered policy holders,
what with the postal service under the control and administration of the
ruthless occupants.

“There is no duty where the law forbids; and there is no obligation
without corresponding right enjoyed by another. The insured had no
right to demand that the defendant maintain an office during the war,
and the defendant was not obligated to do so. Had the defendant not
opened any office at all during the occupation and stopped receiving pre-
miuma absolutely, the plaintitf’s position would not have been any better
or worse for the closing and suspension of the defendant’s business. Had
the plaintiff’s husband actually tendered his premiums and the defen-
dant’s employees rejected them, he could not have insisted on the payment
a8 a matter of right, Stated otherwise, the defendant's opening of an
interim office partook of the nature of a privilege to the policy holders
to keep their policies operative rather than a duty to them under the
contract.

*+Of this privilege, incidentally, Gonzaga could have taken advantage
if he was really intent on preserving his policy. Uncontroverted or ad-
mitted is the fact that the defendant’s agent, through whom he had been
insured, lived in Malabon, Rizal, and was hia close acquaintance; and so
. werc some 0of the defendant’s Filipino employees who handled the insurance
business of Hanson, Orth & Stevenson during the occupation. And Gon-
zaga admittedly comes to Manila on a visit every now and then, and could
have, without difficulty, contacted any of those people.”

Finally the Court made the observation that the policy carried
a clause providing for its reinstatement under certain conditions
from the date of lapse on application of the insured. Considering
that the company resumed business in Manila on May 1, 1945 and
that the insured died June 27, 1945, it follows that the insured could
have but did not take advantage of the ‘reinstatement clause, the

Court concluded.

place stated in the fourth page hereof, or at such other place instead thereof as may
be designated from time to time by notice from the company mailed to the insured at
his last known post office address.”
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The later case of Gonzales v. Asia Life Insurance Co.5 reasserted
the aforementioned doctrine that war was no excuse for non-payment
of premiums. However, the Court in this case held that refusal to
accept payment was not justified.

The facts of the Gonzales case are essentially as follows: The
defendant American corporation, on April 15, 1940, issued its 20-
year endowment policy insuring the life of Celso Gonzales, and de-
signating the plaintiff Alicia Gonzales, as beneficiary. The pre-
miums, payable on or before April 15, for the first two years were
dply paid. The premium accruing April 15, 1942 was not actually
r;;id. Evidence showed, nevertheless, that such premium was ten-
dered but was not accepted ‘‘because at the time it was tendered the
office was closing for the day on account of the threat of bombing by
Japanese plenes.” On September 22, 1942, Celso Gonzales died.

After the liberation, in January, 1947, action was instituted by
the beneficiary to recover the amount of the insurance policy. The
defense was based on non-payment of premium and the consequent
lapse of the policy before the insured’s death.

In affirming the trial court’s judgment for the plaintiff, the
Supreme Court upheld its past ruling ¢ to the effect that war was no
cxcuse for non-payment of premiums. However, the Court contin-
ued, it does not follow that the defendant in this case is entitled to
reversal. It declared that ‘“‘the refusal to accept payment was not
Justified” and “the insurer, therefore, may not assert non-payment
of the premium as a defense to an action on the policy.” ’

Quoting from Vance, an authority in insurance, the Court
stated thus:

“The act of the insurer or hia agent in refusing the tender of a pre-
mium properly x:gade will necessarily estop the insurer from claiming a
forfeiture from non-payment.” 7

On the collateral question as to whether the insurer was justi-
fied in contesting the claim and should pay the beneficiary legal
interest for the duration of the delay,? the Court did not rule on it,
because the plaintiff has not appealed.

Scottish Union and National Insurance Co. et al. v. Macadacg
and Yu Hun & Co.° is another insurance case which was the subjzct

®*G. R. No. L-5188, promulgated Oct. 29, 1952.

¢ See note 2, supra. -

T VANCE ON INsuURrRANCE, 2d Ed., p. 294, citing Meyer vs. Insurance Co., 29
American Report 200; Continental Insurance £o. vs. Muller, 30 NE 718.

® The Supreme Court likewise made reference to Corpus Juris, Vol. 32, p. 1306.

°G. R. No. L-5717 and L-5751, L-5756.
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of a decision 1° by the Supreme Court and later a resolution ! of the
same Court. This case deals with the right of foreign corporation
to cease operation and their liabilities to their policy holders in the
Philippines under Republic Act 447.

In this case, Yu Hun & Co. sued to recover £240,000 on fire in-
surance policies issued by the petitioners, who are foreign insurance
companies. Although the fire had occurred, the insurers deny lia-
bility. Pending the Court’s decision, the insurers applied for permis-
sion to withdraw under the terms of sections 202-A to 202-E of the
Insurance Act 12 as amended by Republic Act 447. All their liabili-
ties were assumed by the Commercial Union Assurance Co. with the
approval of the Insurance Commissioner.

The trial court in the case for recovery entered a judgment for
the plaintiff for 60,000 with 8¢ interest thereon in accordance
with Section 91-B of the Insurance Act. The defendants appealed.
But pending appeal, Yu Hun & Co. submitted an urgent petition for
execution,’® which was granted against the vigorous opposition of
the defendants. Hence, the defendant corporations filed a petition
for prohibition and certiorari against the respondent judge and the
plaintiff. The Supreme Court propounded this question: 1Is the
withdrawal of a foreign corporation from business in the Philippines
not a good reason for execution? '

In answer thereto, the Supreme Court, denying the petition,
opined :

‘“There is no doubt that the whole idea of Rep. Act 447 is to require
the foreign insurer to show that it had no more responsgibilities to any
resident here, and may therefore go home with its securities.

“Now the second part of sec. 202-C requires the foreign insurer to
‘reinsure.” Our insurance act defines reinsurance as ‘one by which an
insurer procures a third person to insure him against loss or liability by
reason of such original insurance’ (Sec. 88). This kind of reinsurance
is not, obviously, what sec. 202-C contemplates, because the foreign in-
surer js not thereby relieved of local reaponsibility. Yet the term rein-
surance is also sometimes ‘applied to a contract between two insurers by
which the one assumes the risks of the other and becomes substituted to
its contracts, so that on the assent of the original policy-holders, the lia-
bility of the first insurer ceases, and the liability of the zsecond is sub-
stituted.” (46 C.J.S. p. 196). This is naturally the kind of ‘reinsurance’
contemplated in the sccond part of section 202-C, i. e., a reinsurance that
frces the original insurer from liability. However, as Corpus Juris Se-
cundum implies, in such kind of reinsurance, the assent of the original

19 Promulgated August 30, 1952.

11 Promulgated November 19, 1952.

12 Act 2427, as amended.

3By virtue of Sec. 2, Rule 39, Rules of Court.
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policy-holder is essential. ‘The original insurer will be released only when
the insured agrees with the insurer and reinsurer that he will accept the
reinsurer”’ Yu Hun & Co. has not agreed.

“It is clearly improper to construe the second part of section 202-C
as permitting the foreign insurer—without the consent of the insured—
to tranzfer to another insurer his accrued liabilities under a policy, be-
causs it is fundamental in our civil laws that the debtor (imnsurer) may
not have himself substituted by another without the consent of the creditor

(the policy-holder).”

The remedy of the foreign insurers in such cases, according to
the court, is to file a bond.2¢

In reply to the argument that having withdrawn under Rep.
Act 447 with the permission of the Insurance Commissioner, the pe-
titioners should not be pmjudiced by such withdrawal, the Supreme
Court said:

“The procedure outlined in Rep. Act 447 is intended to govern the
conduct of the Insurance Commissioner where petitions are made for re-
turn of the deposit upon withdrawal of foreign insurers. It does not at-
tempt to regulats the liquidation of liabilities of such foreign insurers,
nor the right of claimants against them. Of course there is no doubt that
if the Insurance Commissioner is advised that there are unpaid claimants
Wthokaﬂgninmbovﬂlrdmtoaﬂowwlthdnwﬂorthon-
turnofthen;nﬂtindepodbdwithhhnormchporﬂonthmofum
be necessary satisfy the local claimants. Yet it could be incorreet to
assert that he allows the return of such securities, there are
hetnallyandlqanynonnpddchimuh.” i

The petitioners’ eontention that the Insurance Commissioner’s
approval of the withdrawal, pursuant to law may not be reviewed
by the Court was rejected on the ground that the matter at issue
does not concern “outstanding risks’” but acerued “liabilities,” which
the law requires to be discharged before withdrawal.l® The Court
declared that the statute does not authorize a foreign insurer to as-
sign to another insurer its accrued liabilities to a policy-holder, foist-
ing a new debtor upon the latter.

After the above decision, the petitioners moved for reconsidera-
tion. The Insurance Commissioner had made answers to inquiries
propounded by the petitioners, inviting him to “ ‘apprise’ the Supreme
Court of what he considers to be the proper interpretation of Rep.
Act No. 447.”

The Insurance Commissioner believed that his permission for
foreign insurance companies to withdraw may be granted, provided
the insurers caused another insurance company doing business in

¢ Court citing Mapua vs. Gutierrez David, 43 O. G. 2039.
18 See Section 202-C, Insurance Law as amended by Rep. Act No. 447.
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this country to assume whatever liabilities the withdrawing petition-
crs may have in the pending suits.i® In reply, the Court held:

“The law in our opinion, does not justify such belief. Under scction
202-D of Rep. Act No. 447, the Commissioner may permit the foreign
insurer to withdraw (and get tack the securities it has deposited for the
benefit of policy-holders) 17 only when he finds that such foreign insurer
‘has no outstanding liabilities to residents of the Philippines,’ unless as-
suming judicinl powers and with abusc of diacretion, the Commissioper
should administratively abide that the aforemcntioned suits are entirely
without foundatijon.” '

The Court noted that this section, carefully analyzed, consists
of three parts. The first speaks of liabilities of the foreign insurer
te policy-holders and creditors. The gecond and the third obviously
1refer to ils outstanding policies, i.e., policies on which no claim has
as yet arisen, because the risk insured against has not yet happened.
In short, according to the Court, the first refers to accrued liabilities
(outstanding claims) to be discharged; the second and the third to
contigent liabilities (outstanding risks) to be re-insured.

The high tribunal then held that the situation of the petitioners
and Yu Hun and Co. is governed by the first part. And the require-
ment that the foreign insurer “reinsured,” backs this interpretation
because, usually the subject-matter of the original insurance ‘“must
be in existence at the time the contract of reinsurance is made.” 18

But even supposing that the petitioner’s liabilities to Yu Hun
be considered as “primary liabilities’”’ in the second part of section
202-C, the Court was of the opinion that it would not alter the re-
sult. The Court declared:

“There is no doubt that the whole idea of Rep. Act No. 447 is to re-
quire the foreign insurer to show that it has mo more responsibilities to
- ony residents here, and may therefore go home with its securities.

“Now the second part of sec. 202-C requires the foreign insurer to
‘reinsure’. Our insurance act 19 defines reinsurance as one by which an
insurer procures a third person to insure him against loss or liability by

16 Sec. 202-C. Every foreign insurance company which withdraws from the Philip-
pines shall, prior to such withfx:wal, discharge its liabilities to policy-holders and cred-
itors in this country. In case of its policies insuring residents of the Philippines, it
shall cause the primary liabilities under such policies to be reinsured and assumed by
another insurance company authorized to transact business in the Philippines. In the
case of such policies as are subject to cancellation by the withdrawing company, it may
cancel such policies pursuant to the terms thereof in lieu of such reinsurance
assumption of liabilities.

17 See Sec. 179, Insurance Act as amended.

18 Court citing 32 C. J. 46.

1% See note 12, supra.



COMMERCIAL LAW 217

reason of such original insurance.2?0 This kind of reinsurancz is not, ob-
viously, what sec. 202-C contemplates, because the forcign insurer is not
thereby relicved of local responsibility. Yet the term reinsurance i3 also
sometimes ‘applied to a contract between two insurers by which the onc
nasumes the risks of the other and become substituted to its contracts,
so that on the assent of the original policy-holders, the liability of the
first insurer ccase, and the liability of the 3econd is substituted.”’ =1

\ “s & ® The original insurer will be released only when the insured
tagrees with the insurer and reinsurer that he will accept the reinsurer.23
Yu Hun & Co. has not agreed.

“It is clearly improper to construe the second part of section 202-C
as permitting the foreign insurer —without the assent of the insured-—to
transfer to another insurer his accrued liabilities under a policy, because
it is fundamental in our civil laws that the debtor (insurer) may not have
himself substituted without the consent of the creditor (the policy
.holder).” 28

To strengthen its stand, the Court dealt on the correct interpre-
tation of Rep. Act No. 447 thus:

“In addition to the foregoing considerations, Rep. Act No. 447 zhould
not be so interpreted as to permit foreign insurers to escape the results
of pending actions against them by withdrawing from the Philippines
with all the securities they have deposited, provided they get thc sanction
of the Commissioner. That would be giving the Commissioner discretion
to frustrate orders of courts in litigation against foreign insurers and to
liberate the latter from claims of local policy-holders, whose interest it
is his principal duty to protect, and for whose benefit he is given such
broad powers of supervision over insurance companies as are seldom con-"
ferred upon parallel administrative agenciea. And although this Court
has refused to heed plea for preference of resident policy-holders in liti-
gations against foreign insurer,2¢ it is not disposed to permit any foreign
insurer to evade or frustrate efforts to collect them in our courts.” 25

1I-—PRIVATE CORPORATIONS:

On the law of private corporations, five cases were decided by
the Supreme Court in 1952. The case of Winship v. Philippine Trusé,

20 Scc. 88, Insurance Law, as amended.

21 Court citing 46 C. J. S. 196.

22 Weil vs. Fed. Life Insurance, 264 1ll. 425, 106 NE 246; VANCE ON INSUR-
ANCE, 2d Ed., p. 950.

33 Art. 1293, Civil Code. Unconstitutional impairment of the o ligations of con-
tract might be asserted.

2¢ Constantino vs. Asia Life Ins. Co., see note 3, supra.

23 The Court, further quoted the explanatory note of House Bill No. 165 which
was enacted into Rep. Act INo. 447 reading thus: “Furthermore, in the event that
claims would be taken to court, altho our courts have jurisdiction over said claims,
Philippine policy-holders would be greatly inconvenienced in the exaction of a favorable
judgment. It is then not unlikely that the intervention of our Government, thru our



218 , PHILIPPINE LAW JOURNAL

Co.26 rciterated a previous ruling of the court to the effect that the
nationality of a private corporation is determined by the character
or citizenship of its controlling stockholders. In the case of Reyes
v. Blouse,?7 a merger of properties and assests was distinguished
from a strict merger or consolidation of two corporations.

Three other cases decided by the Supreme Court dealt briefly
and incidentally on certain provisions of the Corporation Law.
Thus, in the case of Talisay~Silay Milling Co., Inc. v. Teodoro,*8 the
Supreme Court dissolved a preliminary injunction enjoining a sugar
milling corporation from voting 21,988.56 shares held by it in Azu-
carera del Danao in any and all meetings of the latter entity on the
ground that such a prohibition would result in the paralyzation of the
corporate business of the latter company.?? While in the case of
Arcache v. Lizares,® the power to bind the corporation was infer-
entially held to be vested in the board of directors and not in its
President following well-settled doctrines. Finally, in the case of
National Airports Corporation v. Teodoro,3 the Supreme Court,
among others held that the abolition of the National Airports Cor-
poration by an executive order which was replaced by a newly-created
entity was complete for all legal intents and practical purposes so as
not to require even a winding-up process as provided for under Sec.
77 of the Corporation Law. - :

In the Winship case, the question was presented as to whether
the order of the Japanese Military Administration requiring all de-
posit accounts of hostile people (including corporations) to be trans-
ferred to the Bank of Taiwan, as depositary of the said administra-

diplomatic representatives abroad, would have to be sought to enforce judgments of
our courts against such insurance company as might have withdrawn from this country.

Under this bill, however, a foreign insurance company operating in the Philip-
pines will not be allowed to withdraw from this country until after it shall have dis-
charged its liabilities to policy-holders and creditors in the Philippines.”

26 G. R. No. 3869, prom. Jan. 31, 1952.

27 G. R. No. L-4420, prom. May 19, 1952.

28 G. R. No. L4579 & L-4674, prom. March 31, 1952.

2® Under the Corporation Law, there are certain specified matters which are vested
upon the stockholders such as the election, removal, increase or reduction of the board
of directors, increase or reduction of capital stock, insuring of bonded indebtedness,
amendment of articles of incorporation, adoption, amendment and repeal of by-laws,
investment of corporate funds of other purposes, the sale of all or substantially all of
the corporate assets, and the authorization of the dissolution of the corporation. It
may be seen, therefore, that for a corporation to be able to exercise all the powers
cxpressly conferred upon it by law, as well as those necessarily implied therefrom, action
by the stockholders is as much a necessity and is no less important as action by the
board of directors. See Secs. 6, 17, 1715, 18, 22, 2814, and 62 of the Corporation Law.

30 G. R. L4333, prom. May 23, 1952.

31 G. R. No. L-5122, prom. April 30, 1952.
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tion, applied to corporation organized and existing by virtue of the
laws of the Philippines although almost all of the capital stock of
said corporations were owned by American citizens.3? It appeared
that by virtue of the above-mentioned order issued by the Japanese
Military Administration, the defendant bank transferred to the Bank
of Taiwan the current account deposits of the Eastern Isles Import
Corporation and the Eastern Isles Inc. After the war, said deposits
were transferred by the corporations concerned to Davis Winship
who presented two checks drawn against said deposits to the Philip-
pine Trust Co. for payment which was refused. In deciding the
action brought thereon, the Supreme Court relied on the doctrine
laid down in the Haw Pia case 33 and held that inasmuch as said
corporations were actually controlled by American citizens, then un-
der the control theory previously adopted by the court,?¢ said corpo-
rations were of American nationality and therefore subject to the
order issued by the Japanese Military Administration.

In the case of Reyes v. Blouse,?> the minority stockholders of the
Laguna-Tayabas Bus Co. instituted an action to restrain the Board
of Directors of said corporation from carrying out a resolution ap-
proved by it and voted by two-thirds of its stockholders authorizing
the said board of directors to take the necessary steps to consoli-
date 3¢ the properties and franchises of the Laguna-Tayabas Bus Co.
with those of the Batangas Transportation Co. In holding said re-
solution as proper and valid, the court said that the purpose of the

32 It appears that all of the capital stock of the Eastern Isles Import Corporation
was and had been owned by American citizens except one share with a par value of
P100, in the name of Antonia Sevilla and one share with a par value of 100, in the
name of Edmund A. Schwesinger; and that in the Eastern Isles Inc., all of the capital
stodc,hkcwzse,wasownedbyAmmncxtxzcmexceptmcsharcmthapatvalucof
P100, in the name of F. Capistrano.

33 G. R. No. L-554, prom. April 9, 1948, where it was held that the China Bank-

tion came within the meaning of the word “enemy” as used in the Trading:
thh the Enemy Acts, not only because it was incorporated under the laws of an enemy
country, but because it was controlled by enemies.

3¢ In the case of Filipinas Compariiia de Seguros vs. Christern, G. R. No. L-2294,
prom. May 25, 1951, the Supreme Court “pierced the corporate veil” and determined
the status of a corporation by inquiring into the nationality of its controlling stock-
holders. In that case, the Court in adopting the comtrol theory cited in support there-
of; Clark vs. Uebersee Finanz Korporation (December 8, 1947), 92 Law Ed. Advance
Opinions, No. 4, pp. 148, 153, which adopted the control test; also, Martin Domke
(Enemy Corporations, August, 1948).

33 G. R. No. L-4420, prom. May 19, 1952.

3¢ “Consolidation is a combination by agreement between two or more cocporations,
and under authority of law, by which their rights, franchises, privileges and property
are united, and become the rights, franchises and privileges and property of a single
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resolution was not to dissolve the Laguna-Tayabas Co. but merely
to transfer its assets to a new corporation in exchange for its cor-
porate stock.3”7 This intent was deduced from the provision that the
Laguna-Tayabas Bus Co. will not be dissolved but will continue exist-
ing until its stockholders decide to dissolve the same. This, accord-
ing to the Court, comes squarely within the purview of section 28-
1/2 of the corporation law which grants authority to a corporation
Lc sell, exchange, lease or otherwise dispose of all its properties and
assets, including its goodwill, upon such terms and conditions as its
board of directors may deem expedient when authorized by the af-
firmative vote of the stockholders holding at least two-thirds of the
voting power. The words “or otherwise dispose of’” was construed
by the Court to be broad enough to cover a merger or consolidation.

The remedy open to the minority stockholders in this case was to
register their objections in writing and demand payment of their
shares from the corporation as provided for in Sec. 28-1/2 of the
corporation law, but they will not be permitted to frustrate the will
of the majority shown to be acting for the common good and interest
of the corporation.

In the Arcache case, plaintiffs sought to compel defendant cor-
poration to surrender to them the certificate of title covering two
parcels of land which was the subject matter of a contract of sale
between the defendant corporation as vendor and the plaintiffs as
vendees. The defendant corporation filed an answer, in substance
alleging that the sum of 271,500, due as installment payment in
January of 1945 had never been paid to the corporation, on account
of which the corporation already rescinded the contract of sale. It
appeared that the said surmn was deposited by the husband of the
plaintiff with the Philippine National Bank in the name and to the

corporauon, composed generally, although not necessarily of the stockholders of the
Mcorporztx;:s AtlanncbyCo vs. Georgia, 98 ltJth 359.

“Merger is absoeption one corporation of properties and franchises of
another whose stock it has acquired, whereupon the merged copir;:lrauoncca.scstoenst
and the merging corporation alone survives.” Ables Realty Corp. vs. Commissioner,
71 Fed. (2d) 150 cited in ToLENTINO, COMMERCIAL LAwWS OF THE PHILIPPINES,
Vol. 11, 6th Ed., p. 727.

37 The action contemplated by the Board of Directors in this case, constituted
ncither a consolidation nor a merger as understood in corporation law. (See no:e 36.
It was nothing more than a disposition of the properties and assets of a corporation
which did not by itself dissolve the corporation or create a new one. As held in the
case of Petrogradsky vs. National City Bank, 170 NE 479, “neither bankruptcy, noc
cessation of business, nor dispersal of stockholders, nor the absence of directors, nor all
of these combined, without more, will avail to stifle the breath of a juristic personality.
The corporanon abides as an ideal creation, xmpcrvxous to the shock of these temporal

vicissitudes.”
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credit of Nicolas Lizares, president of the defendant corporation be-
cause it was impossible at the time for the plaintiff-vendees, cansider-
ing the fact that said Lizares was then in Baguio, to actually contact
the defendant corporation through its officers. The Supreme Court
agreed to the finding of the trial court that the deposit was made in
good faith, at least to the extent of allowing the contract of sale to
subsist. The Court, however, at the same time sustained the argu-
ment of the defendants that said deposit could not be binding on the
corporation as it was not made to the person in whose favor the ob-
ligation has been constituted or to another authorized to receive it
in his name, which in the case of corporations should be its board of
directors.?® Nevertheless, the fact of depositing the amount due was
held by the Court as amounting to a valid execuse for not holding
the plaintiffs in default.

In the National Airports case, the Philippine Airlines which
was being sued for the payment of landing and parking fees on Ba-
colod Airport No. 2 by the owners of the land used as an airport
brought in as third-party defendant, the National Airports Corpora-
tion which wras orgesnized under Republic Act No. 224 and under
which the provisions of the Corporation Law were made applicable
to said corporation. The third-party complaint thus filed was pre-
mised on the assumption that the National Airports Corporation was
still in existence. It appeared, however, that said corporation was
dissolved by an executive order, and its powers, duties, and properties
were transferred to a newly-created entity. The Philippine Air Line.
contended that the National Airports Corporation, notwithstanding
its dissolution, was still in existence, at least for the limited object of
winding up its affairs under Sec. 77 of the Corporation Law. The
Supreme Court, however, considered the said corporation as abolished
for all purposes, considering that no trustees, assignees, or receivers
had been designated to make a liquidation, and what was more there
was nothing to liquidate.3® There was thus a procedural error, which
could be corrected by amendment of the pleading.

38 Under the Corporation law, “all corporate powers shall be exercised, all business
conducted and all property controlled and held by a board of directors.”” Sec. 28,
supra.

3 Under the Corporation law, there are three methods of winding up the affairs
of a corporation for the purpose, among others, of prosecuting or defending suits by
or against it. (1) Under Sec. 66, the court may appoint a receiver to take charge of
the assets and dispose of them as the law may permit and justice require. (2) Under
Sec. 77, the directors and executive officers of the corporation may take care of the
winding up themselves. (3) Under Sec. 78, the corporation may transfer and convey
all its properties to trustees for the benefit of stockholders and creditors. (See In re

Voluntary Dissolution of Union Guaranty Co., 37 O. G. 545, March 2, 1939; Sumera
vs. Valencia, 67 Phil. 721.
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I1I-—NEGOTIABLE INSTRUMENTS:

A check is a bill of exchange drawn on a bank payable on de-
mand.¢© It must be presented for payment within a reasonable time
after its issue or the drawer will be discharged from liability thereon
to the extent of the loss caused by the delay.¢t And an inexcusable
delay in presenting a check for payment will discharge also an in-
dorser from liability thercon if the check is not paid, whether he
is in fact injured or not.¢2 The person receiving a check drawn on
funds in a bank is bound to exercise reasonable diligence in making
presentment thereof for payment, if he wishes to avoid discharging
an indorser thereof.¢3 If the person receiving such a check and the
bank upon which it is drawn are in different places, such a check
must be forwarded for presentment by mail, or some other ordinary
mode of transmission, on the next day after the receipt thereof at
the place at which the payee resides, or does business, if reasonably
and conveniently practicable, and, if not 80, then upon the next day
thereafter, and the same must be presented to the bank upon which
it is drawn, and payment demanded, at the latest, upon the day after
its reccipt at the place at which such bank is located.4¢

In a recent case ¢5 the Supreme Court of the- Philippines held
that an unreasonable delay in presenting a check for payment at the
drawee bank, there being no excuse given for the delay, discharged
the indorser of the check from liability. In the case of Philippine
National Bank vs. Seeto ¢ it appears that on March 13, 1948, Seeto
presented a check dated at Cebu on March 10, 1948, to the branch
of the Philippine National Bank at Surigao. The check is payable
to cash or bearer and drawn by ‘one Gan Yek Kiao against the Cebu
branch of the Philippine Bank of Communications. Seeto made a

Nevertheless, under the reserved power of Congress to amend or repeal at any-
time, the Corporation Law or any part thereof, or dissolve at any time and or all
corporations created by virtue of the Coeporation Law, it has the power, necessarily
implied, of determining the conditions under which the dissolution shall take place
as well as the effects thereof. It may therefore provide for an absolute dissolution
or for a gradual dissolution as contemplated in Sec. 77 of the Corporation Law.
The Court considered the dissolution of the National Airports Corporation as one
absolute and complete upon its declaration. '

40 Sec. 185, Negotiable Instruments Law.

41 Sec. 186, Negotiable Instruments Law.

32 Nuzum vs. Sheppard, 104 S. E. 587.

¢ See note 42, supra.

44 See note 42, supra. '

8 Philippine National Bank vs. Seeto, G. R. No. 1.-4388, promulgated August
13, 1952,

48 G. R. No. L-4388. See note 45, supra.



COMMERCIAL LAW 228

general and unqualified indorsement of the check and the agency of
the Philippine National Bank at Surigao accepted it and paid the
indorser the amount of the check. The check was mailed to the
Philippine National Bank’s Cebu Branch on March 20, 1948 and
presented to the drawee bank for payment on April 9, 1948, but the
check was dishonored for insufficient funds. The Philippine Na-
tional Bank demanded from the indorser the refund of the value of
the check, but the indorser refused to make the refund demanded.
The Supreme Court held that there was an unreasonahbhle delay in
presenting the check for payment and this delay discharged the in-
dorser from his liability as such.¢o»

Sections 148 and 144 of Negotiable
Instrument Law not applicable to checks.

As regards petitioner’s contention, in the said Philippine Na-
tional Bank case that inasmuch as a check need not be presented for
acceptance, unlike a bill of exchange as required by Section 143,47
Section 144 48 of the law is not applicable to the case at bar but Sec-
tion 84, which provides that “subject to the provisions of this Act,
when the instrument is dishonored by non-payment, an immediate
right of recourse to all parties secondarily liable thereon accrues to
the holders,” the Supreme Court admitted that Sections 148 and 144
are not applicable to checks because these are provisions having to
do with the presentation of ordinary bill of exchange, and therefore

¢a Said the Court: “The check js dated March 10, 1948 and was cashed by
the Philippine National Banks agency on March 13, 1948. It was not mailed unal
seven days thereafter, i.c., on March 20, 1948, or ten days after issue. No excuse
was given for this delay. Assuming that it took one week, or say ten days or undil
March 30, for the check to reach Cebu, neirther can there be any excuse for not pre-
senting it for payment at the drawee bank until April 9, 1948, or 10 days after it
reached Cebu. There was unreasonable delay in the presentation 6f~the check for
payment at the drawee bank and as a consequence thereof, the indorser was thereby
discharged from liability.”

47 Sec. 143, Negotiable Instrument Law, provides: “Presentment for acceptance
must be made:

(a) Where the bill is payable after sight, or in any other case, where presentment
for acceptance is necessary in order to fix the maturity of the instrument; or

(b) Where the bill expressly stipulates that it shall be presented for acceptance; or

(c) Where the bill is drawn payable elsewhere than at the residence or place of
business of the drawee;

In no other case is presentment for acceptance necessary in order to render any
party to the bill liable.”

48 Sec. 144, Negotiable Instruments Law provides:

“Except as herein otherwise provided, the holder of a bill which is required by
the next preceding section to be presented for acceptance must either present it for
acceptance or negotiate it within a reasonable time. If he fails to do so, the drawer

and all indocsers are discharged.”
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they do not apply to checks of which presentment for acceptance is
not required. The Supreme Court also agreed that Section 84 ¢°
applies to checks, but its application is subject to the condition im-
posed by Section 186, to the effect that the check must be presented
for payment within a reasonable time after its issue.

Effect of silence of section 186
as to the liability of indorser. ‘

In the above Philippine National Bank case, petitioner argued
that inasmuch as Section 186 of the Negotiable Instrument Law ex-
pressly provides for the discharge of the drawer from liability to
the extent of the loss caused by the delay, and, on the other hand,
it is silent as to the liability of the indorser, the latter may not be
considered discharged from liability by reason of the delay in the
presentment for payment under the general principle inclusio unius
est exclusio alterius. To this the Court held that the silence of Sec-
tion 186 as to the indorser is due to the fact that his discharge is
already expressly covered by the provision of Section 84, the indorser
being a person secondarily liable on the instrument. The Court also
stated that the reason for the difference between the liability of the
indorser and that of the drawer in case of dishonor is that the
drawer is not probably or necessarily prejudiced thereby, while an
indorser is, actually or by legal presumption. The Court further
stated that the proposition that an indorser of a check is not dis-
charged from liability for an unreasonable delay in presentation for
pavment is contrary to the essential nature and character of mego-
tiable instruments—their negotiability. They are supposed to be
passed on with promptness in the ordinary course of business trans-
actions; not to be retained or kept for such time as the holder may
want, otherwise the smooth flow of commercial transactions would
be hindered. ’

Admissibility of Parol Evidence
to prove collateral agreement
relating to indorsement. ' :

In the same Philippine National Bank Case, petitioner main-
tained that the verbal assurances given by the indorser Seeto to the
employees of the bank that he was ready to refund the amount of
the check if the same should be dishonored by the drawee bank is
a collateral agreement, separate and distinct from the indorsement by
virtue of which petitioner was induced to cash the check, and, there-
fore, admissible as an exception to the paral evidence rule. The

4% Sec. 84, Negotiable Instruments Law, provides:
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Court stated that this contention is not entirely unfounded.’® The
Court maintained that if the supposed assurances were the consid-
eraticns or reasons that induced the branch agency of the petitioner
to go out of its ordinary practice of not cashing out of town checks
and accept the check and to pay its face value, the same should be
provable by parol evidence, provided, of course, that assurances or
inducements offered would not vary, alter, or destroy the obligations
altached by law to the indorsement.

However, the Court said that the supposed assurances of refund
in case of dishonor of the check are precisely the ordinary obliga-
tions of an indorser, and these obligations are, under the law, con-
sidered discharged by an unreasonable delay in the presentation of
the check for payment. Further the Court stated, that there was
no express obligation assumed by Seeto that the drawer would al-
ways have funds, or that he (Seeto) would refund the amount of
the check even if there was delay in its presentation, so that even
if errors are committed by the Court below in disregarding the evi-
dence presented to prove the assurances, such error was without
prejudice, because the supposed assurances were part of his obliga-
tions as an indorser, which were discharged by the unreasonable
delay in the presentation of the check for payment.

Effect of certification
of a check.

Where a check is certified by the bank on which it is drawn,
the certification is equivalent to an acceptance.5! And the bank be-
comes liable to the holder upon its certification, and it is immaterial
to such liability in favor of a holder in due course wheiher the drawer
had funds or not in the bank.52 1f the drawer had funds in the
bank, he cannot, after the check has been certified, draw out the
funds then in the bank necessary to meet the certified check. That

“Subject to the provisions of this Act, when the instrument is dishonored by non-
payment, an immediate right of recourse to all parties secondarily liable thereon accrues
to the holder.”

8¢ The Supreme Court cited the case of Machan vs. De la Trinidad, 3 Phil. 694,
where it was held that parol evidence is admissible to show that parties signing as
principals merely did so as sureties; the case of Robles vs. Lizarraga Flermanos, 50
Phil. 387, where the court held that parol evidence is admissible to prove “an inde-
pendent or collateral agreement which constituted an inducement to the making of
the sale or part of the consideration therefor; and also the case of Phillips vs. Preston,
5 How. (U.S.) 278, 12 L. ed. 152, where the Supreme Court of the Unized States
held that any prior or contemporaneous conversation in connection with a note or
its indocsement, may be proved by parol evidence.

81 Sec. 187, Negotiable Instruments Law.

82 Security vs. State Bank, 154 N. W. 282.
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money is no longer his; as to him, it was the same as if the bank
had paid the money upon the check instead of certifying it was
good.?3 This rule was followed by the Supreme Court of the Phil-
ippines in a recent case.*

In that case of Grecgorio Araneta, Inc. vs. Tuason de Paterno,>>
it appears that two checks were issued by Gregorio Araneta, Inc. and
payable to one Vidal, and were drawn against the Bank of the Phil-
ippines with which Gregorio Araneta, Inc. had a deposit in current
account. They were certified by the President of the Bank and the
certification stated that thcy were to be “‘void if not presented for
payment at this office (Bank) within 90 days from date of accep-
tance.”” The Supreme Court held that under banking laws and prac-
tice, by the certification the funds represented by the check were
transferred from the credit of the maker to that of the payee or
holder, and, for all intents and purposes, the latter became the de-
positor of the drawee bank, with rights and duties of one in such
relation. But the transfer of the corresponding funds from the cred-
it of the depositor to that of the payee had to be co-extensive with
the life of the checks, which in this case was 90 days. 1f the checks
were not presented for payment within that period they became in-
valid and the funds were automatically restored to the credit of the
drawer though not as a current deposit but as a special deposit.

1 V—CUOMMON CARRIERS: N
PR SO . -~ ™
‘A contract of transportation by air may be regarded as com-
mercial. The reason is that the transportation company is a common
carrier; besides, air transportation is clearly similar and analogous
. to land and water transportation. And the obvious reason for its
non-inclusion in the Code of Commerce was that at the time of its
promulgation transportation by air on 8 commercial basis was not
yet known. Thus, it was held in the case of Mendoza vs. Philippine
Air Lines, Inc.5t
In the same case, where defendant air carrier was guilty of
delay in the delivery of the can of film consigned to plaintiff re-
sulting in the loss of profits to the latter, the Court held Art. 358 57

®3 First National Bank vs. Leach, 11 Am. Rep. 708.

84 Gregorio Araneta, Inc. v. Tuason de Paterno, G. R. No. L-2886, promulgated
August 22, 1952,

36 G. R. No. L-2886.

8¢ G. R. No. L-3678, prom. Feb. 29, 1952.

57 If there is no period fixed for the delivery of the goods, thie carrier shall be
bound to forward them in the first shipment of the same or similar goods which he
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of the Code of Commerce inapplicable as said provision treats of
ordinary damages or damages in general, and not special damages
as those alleged by plaintiff. Hence, it applied the Civil Code provi-
sions under which the defendant could be held liable only for dam-
ages that were foreseen or might have been forescen at the time the
contract of transportation was entered into.?3 This, not being the
case, because defendant was not made aware of the special circum-
stances like the fact that the film was to be shown during a town
fiesta, the defendants were absolved from any liability.

may make to the point where he must deliver them; and should he not do so, the
damages caused by the delay shall be for his account. Art. 358, Code of Commerce.

88 The Court coasidered the defendant air carrier as a debtor in good faith under
the Civil Code.



