ULTRA VIRES REFORM

EMILIANO R. NAVARRO *

The subject of ultra vires with reference to corporation law has
so much been treated by courts and writers for more or less a
century that it is customary to offer apologies for writing on it
again.' As early as 1875 Brice wrote a treatise of 665 on
the doctrine and a monogragh was published in 1877.: In 1766
Lord Kame's Principles of Equity referred to the term, althqugh
it was not used in its present meaning.® The earliest American
court decision referring to the doctrine was rendered in 1804,¢ al-
though the earliest American Supreme Court pronouncement dir-
ectly considering the point was written only in 1858.* The first
English decision did not come until 1846.* The apolog in our case
is to warn against the confusion that has marked the experience
of most courts and to recommend suitable legislation already ado
in some foreign jurisdictions. It will be seen from what follow
that there is a8 real need for legislation on the subject, consmidering
the Corporation Law as now enforced.

It is consequently understandable that the subject is, perhapes,
one of the richest in legal materials in the whole field of corpora-
tion law. Some writers, treating the subject lightly, consider the
problem primarily one of draftsmanship or conveyancing. The law-
ver who writes the purpose clauses of the article of incorporation
is to blame if the ultra vires question rears its ugly head.?” Under

* LL.B. (U.P.), LL.M. (Michigan).

1 “It seems to have become customary to launch a new discussion of the
doctrine of ultra vires .upon a wave of apology. To apologize by saying that
the writer has new ideas to offer would be to display both temerity and ignor-
ance, for which there is no apology.” Stevens, “A Proposal as to the Codifica- .
tion and Restatcment of the Ultra Vires Doctrine,” 36 Yale Law Journal, 297.
“Threshing over old straw is not particularly cxhilarating pastime. The writer
is awarc that the subject matter here pro is old straw, which has been
worn into fine chaff through constant handling.” Harno, *“Privileges and
Pal,mlrs’ of a Corporation and the Doctrine of Ultra Vires,” 85 Yale Law Jour-
n .

2G. H. W., “Ultra Vires,” 6 Central Law Journal, 2,

Sggey, “Ultra Vires and Estoppel,” 43 American Law Review, 81, note 7,
at n. .

4 Head v. Providence Ins. Co., 2 Cranch 127.

& Pearcc v. Madison & Ind. R. Co, 21 How. 441. See Frey, supra, note
7, at pp. 82-83.

6 Coleman v. Eastern Ry. Co., 16 Beav. 1.

7“At all events, when a true question of ‘ultra vires’ is raised under a
modern charter, it is generally a proof of poor draftamanship on the part of
the incorporation lawyer.” At p. 46. Again, “A modern corporation does not
have limited powers; wherc it acts ultra vires, the usual reason is bad drafts-
manship on the part of the lawyer drawing the certificate of incorporation.”
At p. 48. Berle and Warren, Cases and Materials on the Law of Business Or-
nanization, 1948. See also ‘“British Corporate Law Reform,” 56 Yale Law
Jowrnal, 1383, 1384; Kahn-Freund, “Companies Act, 1947,” 11 ARfodern Law
Review, 81, 82; “Company Law and Practice,” 89 The Solicitors’ Journal, 4883.
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modern general incorporation laws, this observation is not altogether
unrcasonable. It suggests the importance of the lawyer’s job in
framing the purpose clauses where the law involved allows one or
more purposcs not prohibited by law or against public policy. But
the suggestion does not strike deep enough into the problem and,
perhaps, is no solution at all. The prolixity of the purpose clauses
required to evade the application of the uitra vires doctrine would
demand an extraordinary imagination and resource from lawyers
such as few or none can hope to give. Business demands and prac-
tices are dynamic and fluid and future contingencies cannot always
be provided for. This last suggests the problem of legal interpreta-
tion, in this case no different from statutory construction, from
which certainty will always be a matter of degree and ever sub-
jective. The frustrating experience of careful legislators who thought
they expressed themselves clearly enough and with whom courts
differed in the interpretation of their work will always plague the
legal draftsman. Draftsmanship may help in minimizing the pro-
blem. but is no single solution.

Thix is not to say, however, that the abolition of the ultra vires
doctrine by legislative fiat does away with the drafting problem.
. The recent Cohen Report in England which recommended the aboli-
tion of the ultra vires doctrine * was received with acclaim by some
writers because it was thought that the complex purpose clauses
of the memorandum of association of an English company would no
longer be necessary.® Apparently, lawyers regard with profound
distaste the task of having to write long purpose clauses the aims
of which are ‘“not to specify, not to disclose, but to bury beneath
a mass of words, the real object or objects of the company swwith
the intent that every conceivable form of activity shall be found
included somewhere' within their terms.’* But under modern laws
modifying or abolishing the ultra vires rule, the Eurpose clauses
would be unnecessary only in determining the rights and obliga-
tions of the corporation on the one hand and the third person on
the nther. They would still be important to delimit the boundaries
beyond which the directors may not go, otherwise they may be held
liable in a proper suit by shareholders or the corporation or the

8 This report was not adopted in the Companies Act, 1947.

9 “Further, if the ultra vires doctrine were abolished for registered cem-
panies, the inflated form of the objects clause as in use at present, would be
unnecessary and a simple clause of three or four lines could substituted for
the present clause which often is subdivided into thirty or more sub-clauses.”
Schmitthof, “The Reform of Company Law,” 14 The Solicitor, 40, 42. ‘Further-
more, honest trading will be facilitated considerably if it is no longer neces-
sary in dealing with limited companies to examine their memoranda of asso-
ciation, and if the object clause itself reverts to the simple clause at first
intended without being overloaded by all sorts of powers which may be thought
of by a lawyer with a fertile imagination.” Horrwitz, “Company w Reform
and the Ultra Vires Doctrine,” 62 Law Quarterly Review, 68, 75-76.

10 Cotman v. Grougham (1918), A. C. 514, 528. Consider the following
statement of an English Judge: “Therefore, we have here the enumeration of
things so large that when I put it to Mr. Cozens-Hardy whether he could say
that it would not extend to authorize the company to establish and work =
line of balloons passing backwards and forwards ween the earth and the
moon, he admitted that he could not say that it wounld not.” In re Crown Bank,
44 Ch. Div. 634, 644. -



ULTRA VIRES REFORM 639

state may come in to demand injunctive relief against the co‘rpon-
tion or to dissolve it by quo warranto proceedings.

There is, however, another reason why the ultra vires problem
cannot be treated lightly as one of draftsmanship. As a defense, it
is_available both to the corporation and the third person dealing
with it. Indeed, in the early New York case of Steam Navigation
Company v. Weed,?* it was held, though perhaps this is no longer
the law,’c that only the corporation, and not also the third person,
could interpose the ultra vires plea. This would show that corpora-
tions may not, and for good reasons, be so much interested in getting
rid of the problem by expert draftsmanship. We may take notice,
at this point, of the paradox of the ultra vires doctrine. Writers,
in tracing its origin, ascribed its growth to the popular prejudice
against corporations. It was thou.{‘r;t a good instrument to limit
the extension of corporate powers. We are now abolishing or limit-
ing it, generally by legislation, because it works against the interests
of third persons and in favor of corporations. An author '3 very
aptly said that the doctrine has operated to give “the benefit to the
corporation of the protection of the disabilities of a minor, or of a
person non compos mentis, while it is well known that corporations
are guided by the best of legal skill much more able to understand
and interpret the provisions of their charters than the untrained
and unsuspicious public. It makes the ordinary citizen guarantee
the corporation and its stockholders against exceeding its powers,
instead of the corporation and its stockholders themselves assuming
that responsibility, as they should,”” How then may we expect to
solve the ultra vires problem by giving the responsibility to the very
persons who are hardly interested in getting rid of it? We shall
then address ourselves to the problem.

Ultra vires simply means beyond powers. As generally under-
stood it “denotes some act or transaction on the part of a corpora-
tion which, alt.hou%h not unlawful or contrary to public policy if
done or executed by an individual, is yect beyond the legitimate
powers of the corporation as they are defined by the statutes under
which it is formed or which are applicable to it, or by its charter
or incorporation paper.” '* Acts t are unlawful or contrary to
public policy are void in themselves and are not included in the term
ultra vires.'®s Our Supreme Court, therefore, in considering as ultra

11 17 Barb. (N.Y.) 378.

12 See Berle and Warren, supra, note 7, at p. 47.

13 Clarke, California Corporations, 1946, p. 94, quoted approvingly by Bal-
lantine on Corporations, 1946, p. 241.

1¢ 2 Machen, Modern Law of Corporations, sec. 1012, p. 819. See for like
definition 6 Halsbury’s Laws of England, 1910, p. 285; Frey, “Ultra Vires and
Estoppel,” 43 American Law Review, 81, 83; 4 Thompson, Corporations, 3d ed.,
sccs. 2825-2827, pp. 526-628; 7 Fletcher, Cyclopedia of Corporations, Permanent
edition, secs. 3399-3400; 3 Cook, Corporations, Tth ed., sec. 667, p. 2160 and
notes at p. 2161.

13 Ballantine on Corporations, 1946, p. 246. See also Machen, supra;
Thompson, supra; Pepper, “The Unauthorized or Prohibited Exercise of Cor-
porate Power,” 9 quvard Law Review, 263, 267; Frey, supra; Brady, “The
Doctrine of Ultra Vires, Its Nature, Elemcnts and Modern Application,” 54
American Law Review, 535, 537; Cook, supra; Fletcher, supra.
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tv:;res 'corporate acts violative of public policy erred in using the
rm.?
That the doctrine of ultra vires is a_ judicial creation and is
of modern origin are generally known.!? It is no part of the com-
mon law, nor is there a comparable doctrine in the Institutes of
Justinian. Sutton’s Hospital '®* says that, a from the question
of forfeiture by the state of corporate pri the d has
no place in the common law and a8 corporation has the capacity to
bind itself by seal as a natural person. It is no part of German
law ** and is not generally found in Continental jurisprudence.x°®
As now applied, ultra vires developed earlier in the United States
than in England. American law on the point, therefore, devetlgged
very largely in derogation of the common law. The view was en
that incorporation was a privilege and that the charter was en-
abling rather than liriiting. So in Head v. Providence Insurance
Co.f! Chief Justice Marshall said: ‘“The act of incorporation is to
them an enabling act; it gives them all the power they possess;...’’ 23

16 Barretto v. La Previsora Filipina, 57 Phil. 649; Government of the P. L.
v. El Aborro Insular, 59 Phil. 189. See also Viuda de Barretto v. La Previsora
Filipina, 59 Phil. 212. That illegal acts are not considered under the doctrine
of ultra vires, see Ashbury Railway Carriage & Co. v. Riche, L. R. 7 House of
Lords 653; East Anglian R. Co. v. Eastern Counties R. Co., 11 C. B. (2 J.
Scott) 776; Whitney Arms Co. v. Barlow, 63 N. Y. 62. The distinction between
ultra vires transactions and those forbidden by law is important because the
liabilities and remedies arising from them are different. Ballantine on Cor-
porations, supra.

17 ““Thin doctrine is a recent innovation.” Harno, “Privileges and Powers
of a Corporation and the Doctrine of Ultra Vires,” 35 Yals Law Journal, 18,
21. “Aguainst the arbitrary, judge-invented theory of ultra vires . . .” Town-
nend, Ohio Corporation Law, Perpetual Revised edition, 1940, p. 562. *“The
doctrine of ‘ultra vires’ is of comparatively recent date . . . Until within a
hundred years not a trace of the modern doctrine of ‘ultra vires' is to be found.”
Wolfman, “‘Ultra vires’ Acts of Corporations,” 43 American Law Review, 69,
" 74. ‘““The doctrine of ‘ultra vires,” then, is of purely judicial origin.” Frey,
“Ultra Vires and Ett:gpel," 48 American Law Rovzw, 81, 82. This article
contains a list of English and American cases originating the rule. At pp. 82-83,
note 7. “The doctrine of witra vires {s of modern . Its appearance is
s distinet fact, and as a guilding, or rather misl ng principle in the legal
system of this country (England), dates from about the year 1845, being first
prominently mentioned in the cases, in equity, of Colman v. Eastern Counties
Railway Company, in 1846 (10 Beav. 1; 16 L. J. [Ch.] 73; and, at law, of East
Anglian Railway Company v. rm Counties way Company (11 C. B.
776; 21 L. J. [C.P.] 28), in 1851.” Green’s Brice's Ultra Vires, 2d ed., 1880,
Preface to the first English edition, p. vii. *“Thus understood, the doctrine of
ultra vires is of very modern date, and entirely the creation of the courta.
There is no such thing as wltra vires in the case of a common law corporation,
and it is not enacted in any statute.” G. HA W,, “Ultra Vires,” 6 Central Law
Journal, 2, 8. See also Scarborough, “Ultra Vires No Defense in Private Con-
tract,” 11 Kentucky Law Journal, 197, 200; 2 Machen, Modern Laeo of Corpo-
rations, 1908, sec. 1026, p. 828; 7 Fletcher, Cyclopedia of Corporations, Perma-
nent edition, sec. 8405.

18 10 Coke 80, b.

19 Ballantine, “Proposed Revision of the Ultra Vires Doctrine,” 12 Cornell
Law Quarterly, 453, 458.

20 Horrwitz, “Company Law Reform and the Ultra Vires Doctrine,” 62

Law Quarterly Review, 66.
312 Cranch (1804) 127.
22 At p. 169.
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This principle was carried over in later cases.2* At about the time
of this judicial development, the common law, as applied to cor-
porations created by royal charter, forbade the Crown from deny-
ing to them the capacity of natural persons.2¢ The courts of -
land, however, took a different view of co rations formed acco

ing to Company Law or special acts of Parliament. They were
considered as possessing only a limited capacity in the traditional
view of the Supreme Court of the United States.?® In respect to cor-

23 “The company have no rights, except such as are specially granted, and
those that are nccessary to carry into effect the powers so granted.(15 John.
383)." Woodworth, J., in N. Y. Firemen Insurance Co. v. Sturges, 2 Cow.
(N. Y.) 664, 676. *. . . und incorporated companies having no powers but
such as are grgnt.ed or necessarily incident, a company having no such power,
express or implied, has no capacity to lend money, of course cannot sue for it.”
Beach v. Fulton Bank, 3 Wen. (N.Y.) 574, 683. “Now it is the well-settled
doctrine of this court, that a corporation created by statute is a' mere creature
of the law, and can exercise no powers except those which the law confera upon
it, or which are incident to its existence.” Taney, C. J., in Perrine v. Chesa-
peake and Delaware Canal Co., 9 How. (U.8.) 172, 184. “The legislature has
absolutely marked the limit of their power, and they can not exceed it, under
the charter; and if the directors, even 'ﬂj‘l all the stockholders at their side,
transcend the limits of the charter, and make contracts foreign to their business,
they only act for themselves . . . If this is not so, there are no restrictions
or limitations on chartered companies, and they may do anything and everything
the directors please, which is not absolutely unlawful.” Ellsworth J., in Hood
v. The New York and New Haven Railroad Company, 22 Conn. 502, 5608. See
also Pearce v. Madison & Indiannapolis R. R. Co.,, 21 How. (U.S.) 441, 443.
“We take the general doctrine to be in this country, though there may be excep-
tional cases and some authorities to the contrary, that the powers of corpora-
tions organized under legislative statutes are such ‘and such only as those
statutes confer. Conceding the rule applicable to all statutes, that what is
fairly implicd is as much granted as what is cxpressed, it remains that the
charter of a corporation is the messure of its powers, and that the enumeration
of thesec powers implies the exclusion of all othera.” Miller, J., in Thomas v.
Railroad Co., 101 U.S. 71, 82. Sec also Central Transportation Co. v. Pullman’s
Car Co., 139 U.S. 24, 48.

34 ¢, ., . and so complete is this corporate autonomy that it is unaffected
cven by a direction contained in the creating charter in limitation of the cor-
porate powers. For the common law has always hecld that such a direction
of the Crown—though it may give the Crown a right to annul the charter if
the direction is disregarded—cannot derogate from that plena capacity with
which the common law endows the company, even though the limitation is an
essential part of the so-called bargain between the Crown and the corporation.”
Palmer’s Company Law, 18th ed., 1948, p. 8, citing Bowen, L. J., in Baronecss
Wenlock v. River Dee Co., 36 Ch. D. 675 n., and Blackburn, J., in Riche v.
The Ashbury Railway Co., L. R. 9 Ex. pp. 224, 255. See also Green’s Brice's
Ultra Vires, 2d ed., 1880, p. 10; “The Treatment of the Doctrine of Ultra Vires
in the New Ohio General Corporation Law,” 27 Columbia Law Review, 594, 595.
Canadian law followed this line of development.

28 “If that is the purpose for which the corporation is established—it is a
mode of incorporation which contains in it both that which is affirmative and
that which is negative. It states affirmatively the ambit and extent of vitality
and power which by law are given to the corporation, and it states, if it is
necessary so to state, negatively that nothing shall be done beyond that ambit,
and that no attempt shall be made to use the corporate life for any other pur-
pose than that which is g0 specified.” Lord Chancellor Cairns in The Ashbury
Railway Co. v. Riche, L. R. 7 H. L. 6538, 670. Sec also East Anglian Ry. Co.
v. Eastern Counties Ry. Co., 11 C. B. (2 J. Scott) 776; Coleman v. Eastern
Ry. Co., 16 Beav. 1; Attorney-General v. Great Eastern Rail. Co.,, 6 App. Cas.
473; Trevor v. Whitworth, 12 App. Cas. 409; London County Council v, Attor-
ney-General, A. C. 166.
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porations organized pursuant to legislative enactments, the English-
courts, the United States Supreme Court, and some American state
courts, therefore, adopted the theory of “limited capacity”. But
while there is agreement on the view of public policy intended to be
served by the ‘“limited capacity’”’ theory, there seemed to be a diver-
gence of view concerning the premise on which the theory itself was
based. There was agreement that corporate powers must be cir-
cumscribed and so that corporations must be denied the capacity
of natural persons. There was widespread fear of corporations in
England and in the United States at the time. But while the Eng-
lish courts justified the ‘“limited capacity’’ theory upon the premise
of legislative intention, treating the problem as one of statutory
construction,*® the Supreme Court of the United States > and some
American state courts based their conclusion upon the ‘‘fiction”
and ‘“concession’” theories of corporate personality.2* The English
House of Lords could have done the same in 1876 in the Ashbury
case as the Supreme Court of the United States but did not.2* But
no matter how the theory of “limited capacity” was justified, there
seemed a general belief that the ultra vires doctrine was an adapta-
tion of that which traditionally applied to public corporations.?°
Its application to business corporations is, therefore, attacked. It
is not our purpose to justify or to discredit this criticism. It can
only be said that this is one instance among many where the law
advanced or was retarded by conscious borrowing from foreign
fields. . But if the grounds of public policy are made clear, if we
define what we arec seeking to accomplish and state the reasons why,
the principles born of the conflict would not make slaves of us.
It is, to me, idle questioning policies of past history that were shaped
according to the demands of the times. If ancestral fears are not
borne out by subsequent facts, we are free to innovate. But man
must act according as he views the situation in its present lights.

26 Sir Frederick Pollock says: ‘“‘But the English doctrine of ultra vires, as
we call it, does not really go back to any ultimate conception as to the nature
of a corporate body. It is a doctrine, to use a convenient American term, of
constitutional limitations. If the same authority which created a given juristic
person, or authorized the constitution of many juristic persons by the perform-
ance of certain conditions, has at the same time sat bounds to the legal com-
petence of such rsons, bounds which are matters of public knowledge, then
acts professedly done in their name and exce :ding those bounds are nullities . . .
The problem is at bottom one of interpretation, to ascertain what was the will
of Parliament in the given caso or class of cases.” ‘“Has the Common Law
Received the Fiction Theory of Corporations? 27 Law Quarterly Review, 219, 222.

27 Perrine v. Chesapeake and Declpware Canal Co., supra; Dartmouth Col-
lege v. Woodward, 4 Wheat. (U.8.) 518, 636.

28 Some writers may be found saying that the basis, like that of English
law, is legislative intention.

20 Pollock, supra, at p. 224. Pollock sald that English writers, notably
Blackstone and Coke, made statements implying the adoption of the “fiction’
theory but that this theory was never assimilated into the commeon law. At
p. 219. .

30 City Coal, etc. Co. v. Union Trust Company of Maryland, 140 Va. 600,
605; 8 Cook, Corporations, Tth ed., sec. 681, pp. 2229-2230; Smith, “Cltra Vires—
A Problem of Sovereignty, ” 8 Res Judicatae, 28.
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The danger only lies, in this as in all other legal problems, in our
being guided by phantoms of concept formulations, losing sight of
the policies behind them, as if man were designed for them instead
of them being formulated by him to support views of public policy.
That judicial thinking was in fact, in dealing with the ultra vires
probliem, guided by concept formulation rather than by an en-
lightened consideration of the public policies behind them seems
borne out not only by the deluge of criticisms from wel known
writers but by the enactment of laws by several jurisdictions de-
signed to abolish or limit the operation of the doctrine. This brings
us to a consideration of the following point.

Section 2 of Act No. 1459 defines a corporation as “an artifi-
cial being created by operation of law, having the right of succes-
sion and the powers, attributes, and properties expressly authorized
by law or incident to its existence.” In Cagayan Fishing Develop-
ment Cc., Inc. v. Teodoro Sandiko,** in nullifying an agreement
entered into on behalf of a corporation which was not in existence
at the time of the contract, the Supreme Court, quoting approvingly,
said:

‘“‘Corporations are creatures of the law, and can
only come into existence in the manner prescribed by

law.' ” 32

.These concepts, taken together, are identical with those of
Coke,?* Blackstone,?* and Marshall.?® We have, consequently adopted
the ‘“fiction” and “concession” theories of corporate personality.
The hypostasis of a reasoning towards the adoption of a strict rule
of ultra vires in our jurisdiction is pretty definitely cast. This is
all the more a reasonable supposition when we note that our Sup-
reme Court took notice of Central Transportation Co. v. Pullman’s
Palace Car Co.3® in the case of Batangas Transportation Co. v.
Manila Railroad Company and Public Service Commission.??

3136 0. G. 118.

32 At p. 1119.

33 “A corporation aggregate of many is invisible, immortal, and rests only
in intendment and consideration of tho law . . . They can’t commit treason,
nor be outlawed, or excommunicate, for they have no souls, neither can they
appear in person, but by attorney.” Sutton's Hospital Case, 10 Coke 1.

3¢ 1 Blackstone’s Commentaries, pp. 467-468. See also chapter 18.

35 Dartmouth College v. Woodward, supra.

38139 U. S. 24.

3786 O. G. 1226. *“‘The doctrine of ultra vires had its origin in judicial
deduction from the fictional conception of corporations as artificial persons,
creatures of the law, which have no existence, powers or capacity except those
granted by statute . . . The doctrine was not origimteJ to accomplish in
scientific fashion the just protection of the legitimate interests and expectations
of the various parties concerned, such as the security of third persons in their
dealings with corporate representatives, but ‘having been once saddled onto the
backs of the courts, like Sinbad’s Old Man of the Sea, not to be shaken off.’”’
Ballantine “Proposed Revision of the Ultra Vires Doctrine,” 12 Cornell Law
Quarterly, 468, citing 6 Central Law Journal, 24. See also Pearcy, Missouri
Corporation Law, 1948, p. 98.
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The nature of a corporation has been the subject of a lively
debate for mzux centuries and is still being debated today.*’* Ano-
ther achool of thought cli to the ‘“‘realist’ theory or, as Wormser
calls it. the ‘‘association” theory. It views the ‘“corporation almost
as a natural person and as acquiring an organic ter which
qualifies it to participate in the life of the state and in the law.’” 38
It would make no distinction between the capacity of a natural per-
son and that of the corporation, for rights and obligations, in the
last analysis, are all creatures of the law. An individual has only
as much rights as the law chooses to give him or to recognize in
him and so it must be with a corporation. While it is true that the
dispute is not altogether verbal nor highly theoretical as to be lack-
ing in practical value,?? it strikes me as nothing different from other
great problems of the law where the jurist is confronted with the
matter of choice.*® Either one or the other theory is imPomnt
only as the logical basis of a conclusion more or less already formed.
And the conclusion in turn is traceable to a definite view of public
policy. It is highly probable that the conclusion would be arrived
at if one or the other theory were not fashioned, for sure, upon
the basis of other suitable premises. It is with this central idea
that John Dewey writes. e Bays:

. “Discussions and concepts may have been in form
intellectual, using a full arsenal of dialectical weapons;
they have been in fact, where they have any importance,
‘rationalizations’ of the positions and claims of some party

327a See the following: Wormser, Frankenstein Incorpovated, 1931, pp. 56-85;
Cohen, Recson and Nature, 1931, pp. 386-400; Radin, ‘“The Endless Probl
of Corporate Personality,” 32 Columbdia Law kwicw, 643; Warren, “Execu
Ultra Vires Transactions,” 28 Harvard Law Review, 495, 496-497; Machen,
“Corporate Personality,” 24 Harvard Law Review, 258; Colson, “Co rate
Personality” 24 Georgetown Law Journal, 638; Harno, “Privileges and Powers
of a Copporation and the Doctrine of Ultra Vires,” 35 Yale Law Journal, 18,
14-19; Warren, “Collateral Attack on Incorporation,” 21 Harvard Law Review,
305, 305-808; Thacker, “Cor%nte Powers,” 9 Columbia Law Review, 243;
Richards, “The Doctrine of Itra Vires with a Consideration of Wisconsin
Decisions,” 3 Wisconsin Law Review, 129, 180-183; Ke Chin Wang, “The Cor-
porate Entity Concept (or Fiction Theory) in the Year Book Period,” 568 Law
Quarterly Review, 498; Pollock, “Has the Common Law Received the Fiction
Theory of Corporations?” 27 Law Quarterly Review, 219; Hogg, “The Personal
Character of a Corporation,” 38 Low Quarterly Review, 76 Laski, “The Per-
sonality of Associations,” 29 Harvard Law Review, 404; Dodd, “Dogmsa and
Practice in the Law of Associati " 42 Harvard Law Recview, 977; notes in
18 Covnsll Low Quorterly, 99; 36 Yals Low Journal, 264; 28 Michigan Law
Review, 66; 42 Harvard Review, 1077.

38 Wormser, Fraonkenstein Incorporated, 1981, pp. 58-59.

39 “In the first place no question of this sort can be merely verbal, because
words are most potent influences in determining thoughts as well as action.
Theoretically we may be free to decide to use a word like nality in any
sense we choose, but practically we must ize that intellectual resolutions
cannot rob words of their old flavour or of the penumbra of meanings which
they carry along with them in ordinary intercourse.” Cohen, Reason and Na-
ture, 1981, p. 889. “There are few topica which seem more thoroughly theore-
tical, but surely no subject can be so termed which is declared by courts to be
the basis of their decisions and upon which rights in valuable property have
been determined and enormpous sums of money distributed.” Radin, “The
Endless Problem of Corporate Personality,” 832 Columbia Law Review, 643.

40 Navarro, “A Word More on Moncado v. People's Court, et al.,” 28 Philip-

pine Law Journal, 438.
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to a str e. It is this fact which gives such extra-
ordinary interest to the history of doctrines of juridical
personality. Add to this the fact that the intellectual and
scientific history of Western Europe is reflected in the
chanqing fortunes of the meanings of ‘person’ and ‘person-
ality.” a history which has both affected and been affected
by the social s les, and the interests and complexity
of the doctrines about juridical personality are suffi-
ciently obvious.” ¢

The question of choice is presented only because both theories,
to be sure, are reasonable ‘2 and whether one believes in one or the
other is a1 matter of value. If one or both theories were unreason-
able, there would be no sense in Radin calling the problem endless.
Indeed, some serious scholars, as Holmes and Gray, refused to
enter the discussion. It has been pointed out that the only reason
for the longevity of the ‘“fiction’ theory as a mode of judicial thought
in the field of ultra vires was the legal jealousy of corporations
and the deep-seated prejudice against them.¢3 This discussion would,
therefore, indicate that Section 2 of our Corporation Law should
be rcpealed, not™only because the trend is the other way, but, and
this is the more important reason, it commits us to a theory that
allows no flexibility.¢¢ Under this Section corporate powers should
be determined not as questions of statutory construction, as in Eng-
Jand law, but as springing from the nature of corporate personality.

As a premise for revision in our country, we should take note
of the well-known fact that the judicial authorities in the United
States are in a hopeless state of confusion.*> Not only is this true

41 “The Historic Background of Corporate Lcgal DPersonality,” 35 Yale
Law Journal, 666, 685.

42 “The theory (of limited capacity) is consistent and logical, but its prac-
tical effect is to circumscribe the power of the court as to make the relief fur-
nished at times inadequate to the occasion.” Mason, J., in Harris v. Inde-
pendence Gas Co., 76 Kan. 750, 762. “The concept of special power is not in
itself illogical.” Carpenter, “Should tho Doctrine of Ultra Vires be Discarded?”
33 Yale Law Jou 49, 58.

43 Colson, “Corporate Personality,” 24 Georgetown Law Journal, 638, 652.

4¢ There is now no statute in England, Canada or the TUnited States that
defines & corporation as our Corporation Law docs.

48 Numerous writers have so stated. See “The Treatment of the Doctrine
of Ultra Vires in the New Ohio General Co ration Law,” 27 Columbia Law
Review, 594, 697; Carpenter, “Should the Doctrine of Ultra Vires Be Discarded?”
88 Yale Law Journal, 49, 50, 53-54; Stevens, ‘A Propoeal as to the Codification
and Restatement of the Ultra Vires Doctrine,” Bé)oi’ala Law Jouwrnal, 297;
Harriman, “Ultra Vires Corporation Leases,” 14 Harvard Law Review, 332,
852; Harno, ‘“Privileges and Powers of a Corporation and the Doctrine of
Ult.ra Vires,” 85 Yale Law Journal, 18, 23; Clarke, Handbook of the Law of
Private Corporations, 8d ed., 1916, pp. 205, 238; Ballantine, “Proposed Revision
of the Ultra Vires Doctrine,” 12 Cornell Lawn Quarterly, 452; Wolman, “ ‘Ultra
Vires’ Acts of Corporations,” 43 American Law Review, 69, 70; Ballantine,
“Problems in Drafting a Modern Corporation Law,” 17 American Bar Associa-
tiony Journal, 579, 680; Colson, “The rine of Ultra Vires in United States
Sup Court Decisi " 42 West Virginia Law Quarterly, 179; Thompson,
“'Im):ctrine of Ultra Vires in Relation to Private Corporations,” 28 American
Law Review, 876; Katx, “The Nlinois Business Corporation Act,” 12 Wisconsin
Law Review, 478, 480; Richards, “The Doctrine of Ultra Vires with a Conside-
ration of Wisconsin Decisions,” 3 Wisconsin Law Revicw, 129; Parks, “Ultra
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of the general body of doctrine, but it is said that single jurisdic-
tions are much the same. Some propositions are well settled, how-
ever, and the confusion admittedly centers on a few vital areas.
The settled principles have been enumerated as follows:¢®

“Even when a corporation assumes to engage in an
ultra vires business, responsibility will attach to the cor-
porp.tion for torts committed by its agents, acting within
their authority, in the course of that businessa.”

“Even though a corporation has acted outside the
scope of its authority in taking or holding title to prop-
erty, the validity of its title cannot be questioned on the
ground that the corporation was without authority, in
taking or holding the property.”

“Even though a corporation has acted outside the
scope of its authority in making a contract, if the con-
tract has been fully performed on both sides, it will stand
as a foundation of rights acquired under it.”

. ‘“When a corporation has acted outside the scope of
its authority in making a contract, either the corporation
or the other party thereto may set that fact up as a com-
plete defense to any action brought either at law or in
equity upon the contract, provided the contract is wholly
executory on both sides.”

“A non-assenting shareholder, unless estopped or
barred by his laches, may be granted an injunction to res-
train an act threatened to be done on behalf of a corpora-
tion when such act would be beyond the scope of cor-
porate authority.”

“The commission by a corporation of an act outside
the scope of the authority conferred upon it does not, of it-
self, put an end to corporate existence, but furnishes a
ground for the forfeiture of the charter of the corpora-

Vires Transactions,” 26 University of Missouri Bulletin, 3, 7; G. H. W., “Ultra
Vires,” 6 Central Law Journal, 2, 3; “A New Phase of the Doctrine of Ultra
Vires,” 9 Central Law Journal, 463; 18 Harvard Law Review, 461, 462; 44
Harvard Law Review, 280, 281; Scarborough, “Ultra Vires, No Defenze in
Private Contract,” 11 Kentucky Law Journal, 197; Ballantine on Corporations,
1946, p. 241; 2 Machen, Modern Law of Corporations, 1908, p. 823; Tompkins,
Law of Private Corporations, 1904, p. 80; 4 Thompson, Law of Corporations,
34 ed,, sec. 2827, pp. 527-528; Colson, *“Co rate Personality,” 24 Georgetown
Law Journal, 638, 648; 7 Fletcher, Cyclopedia of Corporations, Permanent edi-
tion, sec. 3411.

46 Stevens, “A Proposal as to the Ccdification and Restatement of the Ultra
Vires Doctrine,” 86 Yale Law Journal, 297, 301-307. Fletcher enumerates.the
settled rules as follows: (1) ‘““A wholly executory contract, where ultra vires,
cannot be enforced, nor can damages be recovered for its breach, except in one
state, unless impliedly authorized by recent statutes abolishing or limiting the
doctrine of ultra vires.” (2) “A contract wholly executed on both sides even
though ultra vires, will not be set aside nor interfered with, . . . as bet\xeen
the parties thereto or persons whose rights are derived therefrom.” (38) “Re-
covery may be had on an implied contract for benefits received, where one party
has performed and the other party has received the benefits of such performance
but refuses to perform on his or its side on the ground of u]tra vires, even
though the contract is ultra vires.” 7 Cyclopedia of Corporations, Permanent
edition, sec. 3411. See also Ballantine on Corporations, 1946, p. 247.
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tion, or for ousting it from the exercise of the unauth-
orized powers, upon the state’s application in a quo war-
ranto proceeding.’”

The conflict and confusion are largely confined to contracts which
are either wholly performed by one party, or partially performed
by one or both parties. The Supreme Court of the United States
and & minority of the state courts generally refuse to enforce the
contracts. A number of reasons have been advanced to support
this stand,*” but the most important have been those of constructive
notice and the limited capacity of corporations. A third person
dealing with a corporation is said to have constructive notice of the
powers of the corporation. This argument places the corporation
and the third person on the same plane, wi reference to knowl-
edge of corporate powers, though obviously with flagrant un-
wisdom. Much was said against this theory of constructive notice *#

47, . . because the corporation lacked the power to make the contract,
because it was illegal, because the‘gtrty who dealt with the corporation was
charged with notice of the limits of the corporation’s power, because the transac-
tion was oppused to the interest of the public that the corporation should not
transcend its charter powers, because it violated the rights of creditors, or of
stockholders not to have the funds of the corporation risked in enterprises not
contemplated in the articles of incorporation.” Carpenter, “Should the Doc-
trine of Ultra Vires Be Discarded?” Yale Law Journal, 49, 57. This article
contains an illuminating discussion of each of these grounds and finds them
unsupportable. See also Stevens, supra; Brady, “The Doctrine of Ultra Vires,
Its Nature, Elements and Modern Application,” 54 American Laiwo Review, 535,
537-640; Taylor, Law of Private Corporations, 5th ed., 1902, secs. 116-117;
4 Thompson, Law of Corporations, 3d ed., sec, 2830; 7 Fletcher, supra, sec.
8406. An Australian writer objected as follows: “Discerning members of the
public do buy shares in well-cstablished engineering companies for example in
reliance upon their judgment that the company has excellent technicians and
a sound board to administer such activities—but they might well be pardoned
for any uneasiness felt if they knew the company might launch out into the
haberdashery business, and it might be poor consolation to them to be told that
whilst an improvident contract with importers of soft goods was binding on
such company, yet as between themselves and their directors the latter had,
in an excess of zeal, committed Ao breach of contract or trust.” 22 Australian
Law Journal, 25, 217.

48 “While as a general proposition this is true, yet it must be conceded
that this constructive notice is of a very vague and shadowy character. Every-
cne may have access L0 the statutes of the states affecting companies incor-
porated thereunder, and to their articles of incorporation but to impute a knowl-
edge of the probable construction the courts would put upon those statutes and
articles of inco ration to determine question raised upon a given contract,
ia carrying the doctrine of notice to an extent which can only be denominated
preposterous.” Stone, J., in Denver Fire Insurance Co. v. McClelland, 9 Colo.
11, 22. “A traveller from New York to the Migsissippi can hardly be required
tuo furnish himself with the charters of all the railroads on his route, or to
study a treatise on the law of corporations.” Comstock, J., in Bissel v. Michi-
gan Southern R. Co, 22 N. Y., 258, 281. Stevens said: *“The application of
the doctrine of constructive notice cannot be supported by analogy to the prin-
ciple in eriminal law that ‘everyone is presumed to know the law,” or that
‘ignorance of the law is no excuse,’” for ultra vires action is not eriminal action.
It is believed that the doctrine has found its way into corporation law partly
through the medium of this false analogy, and partly rough an inferred
legislative intention . . .” “A Proposal as to the Codification and Restate-
ment of the Ultra Vires Doctrine,” 868 Yals Law Journal, 297, 823-824. In
answer to a statement of Justice Gray in St. Louis Railroad v. Terre Haute
Railroad, 1456 U. S. 393, 407, that a third person contracting ultra vires with
a corporation is in pari delicto, Warren said: “This is a ferocious doctrine.
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with great insight and it only remains to obsgrve that the paternal-
istic basis of constructive notice in favor of corporation is, in a way,
inconsistent with the companion theory of limited capacity. Limited
capacity was designed to restrict corporate powers.¢® Constructive
notice, on the other hand, encourages the corporation to commit
ultra vires acts. Since the corporation is in a better position to
know the extent of its powers than the third person, it is not
difficult to understand that the ultra vires doctrine prejudices the
latter more than the former. So the doctrine which was designed
especially to inhibit corporations has become a weapon for their

advantage.

A majority, however, of the state courts adopt a different view
and enforce contracts fully executed on only one side or partially
performed on one or both sides.?® The rule is applied to actions
both by %' and against 2 the corporation. The reason most gen-
erally advanced are that the contracts are not illegal and that public
policy and justice prohibit the unconscionable defensc of ultra vires

Unauthorized corporate action, simply because it is unauthorized, cannot with
any propriety be said to be criminal. It is not even illegal, if that adjective
is used to connote something which is contrary to law.” “Executed Ultra Vires
Transactions,” 23 Harvard Law Review, 495, 507. *“In the world’s business,
businessmen cannot be expected to read and construe the charters of corpora-
tions before each contract is made. The charter is practically a matter of
private record like the by-laws or articles of ip.” Ballantine, “Pro-
posed Reovision of the Ultra Vires Doctrine,” 12 Cornsll Law Quarterly, 453, 458.
“It may have been true that it consisted of a great number of such private
statutes,—an original charter and a long patchwork of amendments: the obliga-
tion, nevertheless, rested upon him of studying this charter and these amend-
ments and finding out their meaning. It was true, that in many cases, the
meaning was 80 o re or ambiguous that the most astute lawyers could not
agree upon it, and that the judges could not come to any decision upon it until
after a long wrangle in the consultation room, and then not without the filing
of dissenting opinions. Nevertheless the plain businessman was bound, at his
gcril, to find out the text of the law and to construe it correctly; otherwise if
e rted with his labor, his property, or his money to the corporation, he
might not be able to get it back. Nay, he was even bound to notice of
ita by-laws and modes of doing business.” Thompson, “The Doctripe of Ultra
Vires in Relation to Private rations,” 28 American Law Review, 376, 385.
“The exigencies of ordinary ness alone will often prevent a search of cor-
porate rocords. Should a vendor, before making a sale, examine the charter
of his corporate vendee? Should a contractor with a going concern be com-
pelled to do likewise? If such is to be the rule, the burden of doing business
with corporations will be intolerable, and the amount of time involved in making
the required search alone will frequently prevent the convenient transaction
of the business contemplated by the Mea." Par “Ultra Vires Transac-
tions,” 25 University of Missouri B 8, 21. “This is the worst phase
of the rule of uitra vires in Illinois and is nothing short of ridiculous.” Hale,

“A Field for Corporate Law Revision—Collateral Act,” 11 Illinois Law Review, 1.

49 Wolfman, “‘Ultra Vires’ Acts of Corporations,” 43 American Low Re-
view, 69, 78; C. G. L., 11 IlUinois Law Revisw, 51.

50 Ballantine on Corporations, 1946, pp. 250-251; Hubbard v. Haley, 88
Wis. 578; Bullen v. Milwaukee Trading Co., 109 Wis. 41.

51 Bath Gas Light Co. v. laffy, 151 N. Y. 24.

52 Perkins v. Trinity Realty Co., 69 N. J. Eq. 728.
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from bei asserted to escape liability. Estoppel ** and ‘‘general
capacity’’ ve also been advanced to ‘sustain the action.

No court, save that of Kansas, is willing to enforce purely
executory contracts. One reason for non-enforcement is that “where
neither has acted upon the contract, the only injustice caused
by a refusal to enforce it is the loss to the parties of prospective
profits, and this is too slight a consideration to weigh against the
reasons of public policy for declaring it void and not enforceable.” 3¢
The Supreme Court of Kansas, in Harris v. Independence Gas Co.,%?
however, said: ‘It might seem reasonable that a system which
attempts not only to protect a party to an wlira vires contract from
actual loas, but, where equity requires it, to insure to him the actual
fruits of his bargain, ought for the sake of completencss and sym-
metry to enable him to insist upon the performance even of a
purely executory contract. It certainly seems against conscience
that one who has entered into a contract in the expectation of de-
riving a profit from i1t may upon discovering the probability of a
loss repudiate it and escape responsibility by raising the question
of want of corporate capacity.” ¢ The court then said t “in
the absence of special circumstances affecting the matter neither
party to even an executory contract should be allowed to effect its
enforcement by the plea of wlira vires.” *? While some writers say
the court did not decide the matter squarely,®® it did not, however,
stop to inquire whether the contract was wholly or partially exe-
cutory, for it took the position that the result would be the same.
So far reaching and novel was the rule announced that a writer
referred to it as amounting to judicial legislation.s®

63 Ballantine, supra, p. 251. See also Harris v. Independence Gas Co., 76
Kan. 7650. The rule, however, is still qualified. °‘‘This doctrine of ‘estoppel’
is generally applied, however, only in instances where the fruits of the uKGm
vires contract have inured to the benefit of the corporation and it has not been
applied in instances where the benefit of performance has gone to someone else,
cr where the plaintiff has simply incurred detriment.”

64 29 American and English Encyclopedia of Law, 49, quoted in Harris v.
Independence Gas Co., supra.

&8 Ibid,

S8 At pp. 753-754.

67 At p. 768.

s See note in Frey, Cases and Statutes on Business Associations, 1935,
p. 697; Ballantine on Corporations, 1946, p. 249, note 3. “But it is submitted
that this case has often been misinterpreted. It involved an attempt to cancel
certain portions of a lease which had already bcen made, hence it was not
really an executory contract at all, and the samo result would probably have
been reached in the majority of jurisdictions in this country.” D, H. F., “Ultra
Vires as a Defense to Executory Contract Made by Corporation in Violation
of Statutory Prohibition,”” 75 Universitly of Pennsylvanwa Law Review, 4064,
note at p. 4566. Whether a contract, however, is wholly executory or not is
debatable. 7 Fletcher, Cyclopedia of Corporations, Permanent edition, sec. 3411.

89 “This doctrine was first advocated in this country by Mr. George Whar-
ton Pepper, of Philadelphia, in an able ecssay in the Harvard Law Review.
If the question were res integra, the inclination to take this extreme view of
the matter would doubtless be very strong; but at this late day a court which
takes this position without any affirmative legislative sanction would seem to
be almost if not quite guilty of usurping the functions of the legisiature,” 2
Machen, Modern Law of Corporations, 1908, sec. 1058, pp. 858- 869. Another
writer, however, countered: “If that ia judicial legislation then one of the things
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Owing to the confusion as indicated, to the fact that fear and
dislike of corporations had vanished, to the growing feeling that the
stability of business transactions between corporations and third
persons is of paramount importance to the public welfare, and that
the application of the ultra vires doctrine is full of ‘“evils, quibbles
and uncertainties’’; * opinion is almost universal that the ultra
vires doctrine should be abolished.®* It was early realized that re-
form should be accomplished by legislation. The general approach
to the problem of revision has been to abolish the two main prope
of the doctrine, namely, constructive notice and limited capacity.
The California law, as will be seen, does not expressly do this,
since the legal consequences of the abolition of the doctrine are clearly
set forth. The articles of association are considered, though part
of the public records, as no longer affording constructive notice
to third persons but as only enabling them to make their inves-
tigation. Distinction is drawn between ‘‘capacity” and ‘‘authority”
and the word “power’” becomes anathema.®? In its relation with

we most need it more judicious judicial legislation, though it may be undesirable
to have the unjudicious sort.” Carpenter, ‘“Should the Doctrine of Ultra Vires
Be Discarded?” 88 Yale Law Journal, 49, 68.

" Ballantine on Corporations, 1946, p. 263.

C1“As now applied to companies, the ultra vires doctrine serves no positive
purposc but is, on the other hand, a cause of unnecessary prolixity and vexation.”
Cohen Report, sec. 12. See also Kahn-Freund, “Company Law Reform,” 9
Modern Law Review, 235, 236. *“In conclusion I ray there is no excuse for
continued adherence to the doctrine of ultra vires, It is not based upon any
sound theory or demand of public policy. It results in confusion, uncertainty
and injustice in the law. Considerations of fair dealing, and freedom in busi-
ness activities are opposed to it.”” Carpenter, supru, at p. 69. Sec also Pepper
“The Unauthurized or Prohibited Exercise of Corporate Power,” 9 Harva
Law Review, 2563, 267; Davis v. Pacific Studios Corporation, 84 Cal. App. 611,
258 Pac. 440, 441. *It is to be hoped that some day the legislatures of the
various states will revise their antiquated corporation laws, and in so doing
will apply the pruning knife to the law of ultra vires.,” C. G. L., 11 Ilknois
Law Review, b1, 66, *“This doctrine is neither founded in justice nor in reason.
It is of purely historical origin and perpetuates of Bubble Act mentality.”
Schmithoff, *“The Reform of Company Law,” 14 The Solicitor, 40, 42. See also
Adams, “Company Law Reform,” 21 New Zealand Law Journal, 300; Horwit,
“Company Law Reforms and the Ultra Vires Doctrine,”” 62 Law Quarterly
Review, 66. But see Reese, “The True Doctrine of Ultra Vires, 1897, p. 2,
who seemed to love the ultra vires doctrine so much that he would not like it
nullifiecd. He said in part: ‘“This unbridled pruriency for illegitimate commer-
cial procreation, stimulpted by successful efforts in the aggregation of wealth
and power at the expense of the public wesal, has led corporations to overstep
the boundaries designated in their charters within which they are to confine
their acts and undertakings, and to enter upon the private preserves reserved
for individual industry. To this tendency of corporations to attempt the exer-
cise of unauthorized powers, and to usurp privileges which have not been
granted them, must be attributed the evolution by the courts of the wholesome
doctrine of wultra vires.”” At p. 26. Mulvey opposes reform as tﬁmumbly
authorizing ‘“that the money of the shareholders subscribed for the purpose
of carrying on the business of a real estate company were legally diverted to
the business of pressing pants . . .” ‘“The Companies Act,”” 39 The Canadian
Law Times, 79, 81. See also Wallace, “Company Law Reforms in Australia,”
22 The Australian Law Journal, 265,

o2 Stevens on Corporatione, 1949, chapter 7, p. 224, uses ‘“Corporate Au-
thority” consistently, thus, rejecting the use of ‘“powers.”
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third persons the corporation is vested with the capacity of a natural
person. Although, in its relation with the state, the shareholders
and the officers, the corporation has only as much authority as has
been expressly or impliedly conferred upon it by law and the art-
icles of association. These ideas are not, however, revolutionary,
for as rules nf the common law applicable to royal charter corpora-
tions they are of ancient origin. Vermont, in 1916, was the first to
deal legislatively with the problem, using the word “authority” in-
stead of “power.” ¢ The Vermont experiment was, however, pre-
ceded by constant agitation by well-known writers on the law of

corporations.

The first real attempt at clarifying the ultra vires doctrine in
the United States was unceran with the ninth tentative
draft of the Uniform Business Corporation Act. The proposal was
as follows:

“Section 7. Corporate Capacity and Authorily.—

Subdivision 1. Every corporation formed under this Act
shall be a body politic and shall be deémed to have the
general capacities of a natural person, provided, however,
that the limits of permissible corporate action shall be
those defined and restricted by the articles of incorpora-
tion and amendments thereof, and by the provisions of
tS}gzs Act and of the other laws and the constitution of this
te.

“Subdivision III. If any act shall have been done
by o corporation in excess of its powers, the corporation’s
lack of power to do such act shall not be inquired into
collaterally, provided that the act is one that the corpora-
tion might, at the time the act was committed, have been
formed under this Act with power to do. Any action by
a corporation in excess of its powers may be enjoyed at
the suit of any shareholder. The commission by a corpora-
tion of any act in excess of its corporate powers shall be
a ground for the forfeiture of the corporate existence at
the suit of the State, and the directors or officers engaging
in such unauthorized corporate action shall be liable to
the corporation for any damage suffered thereby in a suit
by it, or by a shareholder in case it will not or cannot
sue therefor.”

The final draft, adopted in 1928, now provides as follows:

“Section 10. FEffect of Fils or Recordi Pa
Required to be Fied.— i aiad pevs
. “The filing or recording of the articles of incorpora-
tion, or amendments thereto, or of any other pers pur-
suant to the provisions of this Act is required for the pur-
pose of affording all persons the opportunity of acquiring
Ikmowledge of the contents thereof, but no t'ﬁerson desaling
with the corporation shall be charged with constructive
notice of the contents of any such articles or papers by
reason of such filing or recording.”

63 Secs. 4919 and 4923, Vermont General Laws, 1917.



652 PHILIPPINE LAW JOURNAL

“Section 11. Corporate Capacily and Corporate Auth-
ority; the Same Distinguished.—

“I. A corporation which has been formed under this
Act, or a corporation which existed at the time this Act
took effect and of a class which might be formed under

this Act, shall have the capacity to act possessed by nat-
ural persons, but such a corporation shall have authority to

perform only such acts as are necessary or proper to accom-
plish its purposes and which are not repugnant to law.’’¢¢

Indiana,®® Idaho,’ and Washington ¢ have laws similar to the
California,®® 1llinois,*® Kansas,’® Louisiana,” Michigan,’2 Ohio,™

Uniform Act.

44 Above provisions arc the same as those proposed by Stevens in “A Pro-
posal as to the Codification and Restatement of the Ultra Vires Doctrine,’”” 38
Yale Law Journal, 297, 828.

63 Sec. 25-202(a), Burns Annotated Statutes, 1983. See Dix, “The In-
diana General Corporation Act,” & Indiana Law Journal, 107.

64 Sec. 80-114, Idaho Code, Tit. 30.

67 Sees. 3803-10 and 3803-11, Washington Corporation Act, Tit. 15, Reming-
ton Revised Statutes of Washington, 1981, as amended supplemented.
Washington adopted the Uniform Business éorporltion Act.

68 Sec. 803 provides: ‘“(a) The statement in the articles of the objects,
purpoees, powors, and authorized businesa of the corporation constitutes, as
between the corporation and its directors, officers, or reholders, an authori-
zation to the directors and a limitation upon the actual authority of the re-
sentatives of the corporation. Such limitations may be agserted itn a p
by a shareholder or the State, to enjoin the doing or contingation of unauthorized
business by the eorporation or its officers, or both, in cases where third parties
have not acquired rights thereby, or to dissolve the corporation, or in a pro-
ceeding by the corporation or by the shareholders suiting in a representative suit,
sgainst the officers or directors of the corporation for violation of their;
authority.

*“(b) No limitation upon the business, pu or ers of the corpora-
--tion or upon the powers of the shareholders, olm or dfrecton. or the manner
of exercise ot such powers, contained in or implied by the articles or by Part 9
of this division be asserted as between the corporation or any shareholder
and any third person.

“(ec) Any contract or conveyance made in the name of a corporation which
is authorized or ratified by the directors, or is done within the scope of the
authority, actual or apparent, given by the directors, except as their authority
is limited by law other than by Part 9 of this division, binds the corporation,
and the corporation acquires rights thereunder, whether the contract is exe-
cuted or wholly or in part executory.

*“(d) This section applies to contracts and conveyances made by foreigm
cr::forations in this State and to all conveyances by foreign corporations of

property situated in this State.” California Corporations Code.

69 Sec. 8 provides: “No act of a corporation and no conveyanee or transfer
of real or personal property to or by a corporation shall be invalid by reason
of the fact that the corporation was without capacity or power to do such act
or to make or receive such conveyance or transfer, but such lack of capadity
or power may be asserted:

“(a) In a proceeding by a shareholder against the ecorporstion #p enjoin
the doing of any act or acts or the transfer of real or personal property by
or to the corporation. JIf the unaythorized acts or transfer sought to be em~
joined are , or are to be, performed or made pursuant to any contract to
which the corporation is a party, the court may, if all of the parties to the
contract are parties to the proceeding and if it deems the same to be equitable,
set aside and enjoin the performance of such contract, and in so doing shall
allow to the corporation or the other parties, as the case may be, compensation
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for the loss or damage sustained by cither of them which may result from
the action of the court in setting aside and enjoining the performance of such
contract, but anticipated profita to be derived from the performance of the
contract shall not be awarded by the court as a loss or damage sustained.

“(b) In a proceeding by the corporation, whether acting directly or through

a receiver, trustec, or other legal representative, or through sharcholders in a

representative suit, against the officers or directors of the corporation for
their authority.

“(c) In a proceeding by the State, as provided in this Act, to dissolve the
corporation, or in a proceeding by the State to enjoin the corporation from the
transaction of unauthorized business.” The Business Corporation Act.

70 Sec. 17-4101 provides: ‘“No limitation on the exercise of the authority
of the corporation shall be asserted in any action between the corporation and
any person except by or on behalf of the corporation against a director or an
officer or a person having actual knowledge of such limitation. And no person
dealing with the corporation shall be charged with constructive notice of the
contents of the articles of incorporation merely from the fact that such articles
of incorporation have been filed or recorded.” General Corporation Code,
General Statutes, 1939.

71 Boc. 1091 provides: *“The filing and recording of articles and other docu-
ments pursuant to this act are required for the purpose of affording all peraons
the opportunity of acquiring knowledge of the contents thereof, but no person
dealing with a corporation shall be charged with constructive notice of the
contants of any such articles or document by reason of such filing or recording.”

Sec. 1092 provides: “I. A eo.‘zontion which has been formed under this
act, or a corporation which exi at the time this act took effect and of a
class which might be formed under this act, shall have the capacity to act pos-
sessed by natural persons, but such a corporation shall have authority to per-
form only such acts as are necessary or proper to accomplish ita purposes as
expressed or implied in the articles or that may be incidental ereto, and
wgl;!lgh are not repugnant to law.’” Business Corporation Act, General Statutes,
1 .

73 Sec. 450.9 provides: “The filing of the articles or any other papers pur-
suant to the provisions of this act is required for the purpose of affording all
persons the orportunlty of acquiring knowledge of the contents thereof, but
no person dealing with the corporation shall be charged with or be entitled to
assert constructive notice of the contents of any such articles or papers by
reason of such filing except shareholders, officers and directors of the corpora-
tion and except as provided in subsection 8 of section 4 of this act.”

Sec. 4650.11 provides: ‘“The plea of ultra vires shall not be made by any-
one except by (1) the corporation in an action between it and a director or
officer thereof or a person having actual knowledge of the ultra vires character
of the act or (2) by either party in an action between a shareholder and the
corporation. The foregoing provision shall be construed as a limitation on
the power of a corporation. .

“The plea of ultra vires shall not be made by any foreign corporation or
any other party In any action brought in this state except (1) between such
corporation and a director or officer thereof or a person having actual knowl-
edge of the ultra vires character of the act or (2) by either party in an
action between a shareholder and the corporation.” General Corporation Act,
Public Acts, 1981, No. 327. .

73 Sec. 8623-8 provides: ‘1. Every corporation shall have authority to sue
and be sued . . .

“2. In carrying out the purposes stated in its articles and subject to any
limitations prescribed by law or in its articles, every corporation shall have
iutharityv: (Powers enumerated).

“4. No lack of, or limitation upon, authority of a corporation shall be
assorted in any action except (a) by the state in an action by it against the
corporation, or (b) on behalf of the corporation sgainst a director, an officer
or any shareholder as such, or (c) by a shareholder as such or by or on behalf
of the holders of r class of shares against the corporation, a director, an officer
or any shareholder as such, or (d) in an action involving an alleged overisaue
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Oklahomas,’* Pennsylvania,’”™ and Minnesota > have cnacted more
claborate laws on the subject. Expressly by some of these statutes
and impliedly in others the articles of incorporation shall be ponsi-

of shares. This paragraph shall extend to any action brought in this state
upon any contract made in this state by any foreign corporation.”

Section 8623-9 provides: “The filing and recording of articles and other
certificates pursuant to this act is r«ﬂrcd for the purpose of affording all
persons the orportunity of acquiring owledge of tge contents thereof, but
no person dealing with a corporation shall be charged with constructive notice
of the cuntents of any such articles or paper by recason of such filing or record-
ing.” General Corporation Act, 1927. Secc. 8623-8 was amended cffective Sept.
10, 1949.

74 Sce. 18 provides: "All corporations shall have and poasess gencral capa.-
city and want of such capacity shall never be made the basis of any claim
on defense at law or in ecquity.”

8cc. 28 provides: “a. The articles of incorporation of every domestic cor-
poration shall constitute an agrecement between and among the corporation, its
directors, officers, and sharcholders, defining and limiting the scope of the
corporate purposes to be exercised by them within the general capacity granted.

“b., If any such corporation, its directors, officers, and/or shareholders
shall exceed such authority, or shall by fraudulent acts engage such corpora-
tion in any act, contract, or undertaking beyond the purposes of such co ra-
tion as cexpresscd in the articles of incorporation, or in fraud of it or ita re-
holders, a8 proceeding may be brought for proper relief by one or more of such
parties as plaintiff for the benefit of the corporation and against any other
or others of them; provided, that such plaintiff, if a sharcholder, shall allege
and prove that he was a sharcholder at the time of the transaction of which
he complains or that his shares devolved upon him by operation of law, and
shall also set forth with particularity his cfforts to securc from the dircctors,
and, if necessary, from the aharcholders, such nction as he desires and the
reasons for hias failure to obtain such action or the reasons for not making
such effort; provided, further, that in case third parties have acquired rights
by virtue of provisicns of Secction 29 of this Act, such rights shall not be
affceted.”

Sec. 29 provides: ““a. In no event shall it (ultra vires) be asserted in any
action that any contract, conveyance, undertaking, or tortious act, executed or
cxecutory, is beyond the purposes of a corporation cxpressed in its articles
of incorporation, if:

‘(1) Such contract, conveyance, undertaking, or tortious act was author-
ized or ratified by its board of directors or shareholders;

“(2) With knowledge, actual or constructive, of the facts, the benefits or
any part thereof of such transaction have bcen accepted or retained by the
parties so ascertaining; or

4(8) The articles of incorporation of such corporation be ambiguous as
to the scope of its corporate purposes and under any reasonable interpretation
of the articles of incorporation as relied upon by any third party, or his privy,
the transaction in question would have been authorized.

“This Section shall not be construed to validate or prohibit a defense against
gn ilelegal or immoral contract, prohibited by law or by the public policy of the

tate.

“b. Subject to any limitations contained in this Act, the general rules of
agency shall be applied in all cases where a corporation is principal, agent, or
third party, as between and among such principal, agent, and third partics.”
Business Corporation Act, 1947.

78 Sec. 9 provides: ‘“(a) The filing of the articles, or of any other papers
or documents, pursuant to the provisions of this act, is required for the purposc
of affording all persons the opportunity of acquiring knowledge of the con-
tents thereof, but no person decaling with the corporation shall be charged with
constructive notice of the contents of any such articles, papers, or docuinents
by reason of such filing."”

Sec. 301 provides: “A business corporation shall have the capuaeity of
natural persons to act, but shall have authority to perfornm onlv such acts as
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arc pecescary or proper to acenmpdish the purposo or purpoases for « hich it is
organized, and whaeh are not repugnant to luw,”

Sec. 303 providea: *No limitation upon the business purposc ur purposcs,
or powers of a business czrporation, expressed or implied in its articles or
implied by law, shall be asserted in order to defend any action at law or in
cquity betwecen the corporation and a third person, or between a sharcholder
and a third perason, involvin: any contract to which the corporation is a party
or any right of property or any alleged liability of -vhatsocver nature; but
such limitetion may be asserted:

(1) In an action by a shaicholder aruinst the coiporation to enjoin the
doing of unauthorired acts o:r the transaction or continuation of unauthorized
busineas. If the unauthorized acts or the business szught to be enjoined arc
being transacted pursuant to any contiact to which the corporntion is a party,
the court may, if all of the pattics to the contiact arc parties to the suit, and
if it deems the same to be equitalle, set azide and cnjoin the performance of
such contract, and in 85 doing shall allow to the corporation, or the other parties,
as the cnse may be, compenaation for the lons or damage sustained by cither
of them, which may result from the action of the court in setting aside and
cnjoining the performance of ruch contract, but anticipated profits to be de-
rived from the performance of the contract shall not be nwavded by the court
as a loss or damage sustaincd.

“(2) In an action at law or in equity by the corvoration, whether acting
through a receiver, tirustee, or other legal representative or through share-
holders in a representative suit, against the officers or directors of the cor-
poration for excecding their authority.

*(3) In a procecding by the Commonwealth, as authoiized by law, to
dissolve the corporation, cr in a proceeding by the Commonv.alth to enjoin
the corporation from the transaction of unauthorized or unla'vrul business.

“B. No conveyance or transfer by or to a corpcration of property, real or
personal, of any kind or dcscription, ahell be invalid or fail because in making
such conveyance or transfer, or in acquiring the property, rcal or personal,
the board of directors or any of the officers of the cnarpoiution, acting within
the scope of the actunl or apparent authority given to them by the board of
dircctors, have excecded any of the corporation's purposes or powers.

*“C. The provisions of this section shall extend to contracts and conveyances
madc by foreign corporations of real property situated in this Commonwealth.”
Rusiness Corporation Law, Act No. 106, L. 1933.

7% Sec. 301.11 provides: *“The filing for record of uirticles and certivieates
pursuant to section 3501.01 to 801.61 is for the purpnsec of uffording means of
acquiring knowledze of the contents thicreof, but shall nnt constitute construe-
tive notice of such contents.”

Sec. 301.12 provides: “Eveiry corporation shall confine its acts to thosc
authorized by the statement of purposes in the articles of incorporation and
within the limitations and restrictions contained therein, but shall have the
c;pncs’ttyt possessed Ly natural persons to perform all aets within or witheut
this State.

“No claim of lack of authority based on the articles shall be nsseited or
be of effect except by or on behalf of the corporation (a) against a person
having actual knowlcdge of such lack of authority, or (b) against a director

or officer.
“The provisions of this scction shall not affect:

‘(1) The right of shareholders or the State to cnjoin the doing or con-
tinuing of unauthorized acts by the corporation; but in such case the court
shall protect or make compensation for rights which may have been acquired
by third partics by reason of the doing of any unauthorized act by the cor-
poration.

“(2) The right of a corporation to recover againat its directors or officers
for violation of their authority.” Business Corporation Act, 1933.
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dered a contract among the shareholders, directors and officers,
and the corporation. nstructive notice to third persons of the
provisions of the articles of incorporation is abolished and general
capacity is conferred upon the corporation. The Canadian provin-
cial lawa which were enacted earlier than above statutes conferred
general capacity to corporations however formed and adopted sub-
stantially the same solution to the ultra vires doctrine.” It is like-
wise interesting to note an agitation in New Zealand for a similar

solution.?s

The first noticeable break in policy amoxtgathe laws cited in the
footnotes is in dealing with a third person t had actual knowl-
edge of the want of authority of the corporation to enter into the
contract. The California law takes the position that certainty of
lega) transactions outweighs the necessity of inquiring into the
question of knowledge.” The Ohio, Illinois,® and Pennsylvania®
laws follow the example of that of California. The Ohio law, how-
ever, adopted this policy only on September 10, 1949, when an amend-
ment was enacted to section 86 of the General Corporation Act.
Before that time the policy of Ohio was otherwise.®* Kansas, Mich-
igan, Minnesota, and, perhaps, Oklahoma provide that actual knowl-
edge on the part of the third person of the limitation on corporate
powers is a good defense to an action for enforcement of an ultra
vires contract. It was, however, suggested that the defense should
not be available to the corporation against one with actual knowl-
edge but who has fully performed his part of the contract.®® In the
conflicting policies adopted by these laws then lies the question of
choice. The Uniform Business Corporation Act is silent on the point
and so are the laws of Indiana and Idaho.** The licy of which
Californis is representative seems more desirable. ile it is more
likely to cncourage business transactions, it also protects the cor-
porate interests by holding directors and officers who transcend
the limits of corporate authority accountable to the corporation. It,

77 See Stevens, A Pro ] as to the Codification and Restatement of the
Ultra Vires Doctrine,” 86 Yale Law Journal, 297, 300, 320-321; Mulvey, “The
Companies Act,” 39 The Canadian Law Times, 79, 80; Thompson, “Are Joint
Stock Com‘ptnies Common Law Corporation?” 42 The Ca n Law Times,
143, 147-149.

78 Adams, “Company Law Reform,” 21 New Zealand Law Journal, 300.

79 “Persons dealing with corporations should be enabled to rely on the
authority of the directors and should not have to consult attorneys on the fre-
quently difficult question of whether a transaction is intra vires or not or run
the risk of proving their ignorance of possible limitations on the authority
of the managing board. It is better to eliminate such inquiries.” Ballantine,
“Problems in Drafting a Modern Corporation Law,” 17 American Bar Aasso-
ciation Journal, §79, 680. See also Ballantine, Sterling and Buhler, California
Corporation Laws, 1949, pp. 86-87.

80 Ballantine, ““A Critical Survey of the Illinois Business Corporation Act,”
I The University of Chicago Law Review, 357, 388.

81 The Pennsylvania law is similar to that of Illinois.

52.5;2 Townsend, Ohio Corporation Law, Perpetusl revised edition, 1940, pp.
83 Jennings, ‘‘The Minnesota Business Corporation Act,” 12 Wisconsin Low
Review, 422, 429.

84 Washington, having adopted the Uniform Business Corporation Act, be-

longs tn thia group
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therefore, im a duty or care on the part of directors and of-
ficers and discourages collusion between them and thiird persons
On the other hand, opening the door to inquiry of actual knowledge
on the part of third persons, would mean not only overemphasizing
the eor?orate interests but an invitation to litigation. It seems more
desirable that the law should close this source of litigation by estab-
lishing something like a conclusive presumption of lack of knowl-
edge on the part of the third person or, as Ballantine puts it, a con-
clusive presumption of corporate authority,s* making all questions
arising from transaction primarily intracorporate. Third r-
sons thus need not fear lest actual knowledge be imputed to them
at a subscquent time when the contract would operate to the dis-
advantage of the corporation. The choice leans heavily in favor of
the California plan.

Another conflict of policy js involved in the question whether a
shareholder should be allowed to enjoin the enforcement of a cor-
porate contract in some cases. The Illinois law allows the plea of
ultra vires to be taken advantage of by a shareholder by means of
a suit for injunction against the corporation. The requisites for in-
junctive relief are stated as follows:

- “. . . If the unauthorized acts or transfer sought to
be enjoined are being, or are to be, performed or made
pursuant to any contract to which the corporation is a
party, the court may, if all of the parties to the contract
are parties to the proceeding a~d if it deems the same to
be equitable, set aside and enjoin the performance of such
contract, and in 8o doing shall allow to the corporation or
the other parties, as the case may be, compensation for
the loss or damage sustained by either of them which may
result from the action of the court in setting aside and
enjoining the performance of such contract, but antici-
pated profits to be derived from the performance of the
contract shall not be awarded by the court as a loss or

damage sustained.’”” 3¢

The Pennsylvania and Minnesota #7 laws contain the same provisions.
Under this type of statute neither the corporation nor the third

83 Ballantine on Corporations, 194G, p. 2066.

86 Sec. 8(a), supra. See Little, “The Illinois Business Corporation Act,”
28 Ilinots Law Review, 997, 1003-1004; Tanner, 20 Chicago-Kent Law Review,
115, 1385, note 64; Katz, ‘““The Illinois Busincss Corporation Act,” 12 Wisconsin
Law Review, 473, 481; Ballantine, “A Critical Survey of the lllinoiz Business
Corporation Act,” 1 The University of Chicago Law Review, 357, 881-882:
Richardson, “Ultra Vires Under the Illinois Business Corporation Act,” 29
IUinois Law Review, 10765.

87 “What is sacrificed in definiteness by these provisions is believed to be
compensated for by the fairness and justice to sharcholders and third parties
alike.” !.Ioahour, “The Minnesota Busineas Co ration Act,” 17 Minnesota
Law Review, 689, 696. *It is believed that in application, the power is reserved
by the Minnesota Act to & court at the suit of the State or a shareholder, to
enjoin the doing or continuing of ultra vires acts, will be restricted in theg
main to situations where (1) not even sn execcutory contract has yet been
consummated; or (2) the other party is a director or officer or person with
knowl who would have acquired no enforceable rights as against the cor-
poration either at common law or under the Act; or (3) it appears to the
court that the public interest of the state or the financial interests of innocent
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party can bring the action, but the corporation can induce a share-
holder to do so. No distinction is made between contracts that are
wholly executory and those partly performed on one side or both
sides. The court, in the excrcise of its equitable jurisdiction, may,
in its discretion, enjoin cnforcement and award damages. On the
other hand, the California law provides as follows:

. . . Such limitations may be asserted in a pro-
ceeding by a shareholder or the State, to enjoin the doing
or continuation of unauthorized business by the corpora-
tion or its officers, or both, in cases iwhere third parties
have not acquired rights thereby. . .7#

Undez_' the California law, not even a wholly executory contract may
be enjoined by a shareholder or the State for rights of a third party
have alrcad}{ intervened. Ohio impliedly follows California,'® and
also does Michigan. The Illinois type of law is defended on the
ground of flexibility and attacked because timorous and leaves the
solution of the problem uncertain. The uncertainty of solution under
the Illinois type of law is very apparent from suggestions made as
to its practical application.?® Moreover, the third party and the
corporation may, by secret arrangement with a shareholder, un-
settle a contract or render its validity doubtful. It seems, there-
fore, that the clear-cut solution of the California law is preferrable
as best calculated to give certainty to contracts and thus facilitate
commercial transactions. While it is true that the right conferred
by the Illinois law upon the shareholder is designed for his pro-
tection and others of his class so that the corporation may not em-
bark upon a business not contemplated in the articles of incor-
poration, it is believed that holding the directors and officers liable,
where proper, is sufficient.m

That the legislative reform of the doctrine of ultra vires should
be extended to foreign corporations should be clear and should not,
therefore, give rise to dispute. It is expressly extended to them by
the California, Michigan, and Pennsyilvania laws. Some states
impliedly limit the operation of the rule to corporations formed un-
der their laws and thus cxclude foreign corporations. The latter
policy would place the foreign corporations in a better position
than those formed under the laws of the particular jurisdiction.
There is no reason for doing this, except, perhaps, to attract within

shareholders (a) will be more adversely affected by the corporation’s per-
formance of its ultra vires obligation than by its payment of damages for
breach, and (b) will also outweigh the interest of the other party in the cor-
poration’s being permitted to perform, provided fuirther that (c) thec interest
of the other party is such as may be readily compensated by a measure of
damages to be fixed by the court so as to do complete justice in the individual
case.”” Jennings, “The Minnesota Business Corporation Act,” 12 Wirconsain
Law Review, 422, 430-431.

88 Sce. 808(a), supra.

80 Hoshour, supra, at p. 696; note in 44 Hurvard Law Revicw, 280, 234,
But see Townsend, Ohio Corporation Law, Perpetual revised edition, 1940, p. 58.

20 Jennings, supra.

o1 Their liability is based on “negligently engaging in unauthorized acts.’”
They are not liable for honest and reasonable mistakes as to the scope of the
corporate authority. Ballantine, Sterling and Buhler, California Corporation
Lasor, 1949, p. 85, note 40,
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the juriediction the investment of foreign capital. This would
mean, however, the development of two sets of law on ultra vires
and the consequent prejudice of third persons in respect, at least,
to forcign corporations. All the legal vices of ultra vires would
then be perpetuated with reference to them. Certainly, a much
better form of attraction can be devised without creating injustice
and confusion.

Thia study suggests what must have been obvious, that the
California law should be adopted in the Philippines. Equitable, or
any word of the same import, is attractive to most men because it
touches the vital chords of the human sentiment. But it can mean
all things to all men. This is what makes it thoroughly subjective
and meeningless. It is well to avoid it in the legislative reform of
ultra vires. Business law must be certain and mechanical as far
as it is in human power to do so.



