Effect of Payment of Pre-War
Debts to the Liquidator Bank of
Taiwan During the Occupation

By JUAN M. HAGAD

1. The (Case

By Administrative Ordinance
No. 11 of August 1, 1942, the
Director-General of the Japan-
ese Military Administration in
the Philippines decreed the li-
quidation of certain domestic
banks and branches of foreign
banks operating in the Philip-
pines. Of the seven banks
placed in liquidation, three were
of domestic incorporation. but
with stock control in the hands
of non-Filipino citizens. These
were the Pcople's Bank & Trust
Company, the China Banking
Corporation, and the Philippine
Bank of Communications. The
rest, branches of foreign banks
licensed to do business in the
Philippines, were the National
City Bank of New York, the
Chartered Bank of Indis, Aus-
tralia & China, the Hongkong &
Shanghai Bank, and the Neder-
landsch Indische Handelsbank.

Pursuant to the liquidation
ordinance, as liquidator, the
Bank of Taiwan, required the
debtors of the liquidated banks
in the Philippines to pay their
indebtedness, regardless of the
terms and dates of maturity. In
this, the Bank of Taiwan was
backed up by the Japanese Mi-
litary Administration. At the
same time, the liquidator paid
Jff part of the deposits in said
banks. After liberation, the

question arose as to whether or
not payment of said obligations
made to the Bank of Taiwan
durine the occupation legally
and effectively discharged the
debts.

2. Approach to the Problem

Under Art. 1162 of the Civil
Code, in order that an obliga-
tion may be validly discharged
by payment, said payment must
he made to the person in whose
favor the obligation was consti-
tuted or to another authorized
to receive payment in his name.

The debtors of the liquidated
banks paid to the Bank of Tai-
wan. The latter bank certainly
was not the party in whose fa-
vor the obligation was consti-
tuted. The next and logical in-
quiry then would be whether
or not the Bank of Taiwan was
that “another authorized to re-
ceive payment” in the name of
the liquidated banks. Now, it
would certainly be most naive
to expect to find express or im-
plied authority given by the li-
quidated banks to the Bank of
Taiwan to receive payments for
the debts in their behalf. It
would be more sensible to in-
quire into the power of the Ja-
panese Military Administration,
under whose authority the Tai-
wan Bank acted, to order the
liquidation of the banks. If the
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Japanese Military Administra-
tion could have ordered liqui-
dation, then the demand to debt-
ors to pay, having been issued
as necessary incident to the li-
quidation, would likewise be va-
lid. If that were so, then pay-
ment by the debtors in obe-
dience to such wvalid orders,
should discharge the debts. Only
thus, if at all, may the validity
of such payments be established.

8. Status of the Japanese Mili-
tary Administration

The Japanese Military Admi-
nistration was a de facto gov-
ernment established and main-
tained by military forces ‘who
invaded and occupied a territory
of the enemy in the course of
war, denominated as govern-
ment of paramount force. (Ko
Kim Cham v. Valdez Tan Keh,
40 0.G. No. 8, p. 779; Peralta
v. Director of Prisons, G.R. L-
49).

Its existence was maintained
by active military power of the
Japanese armed forces in the
Philippines against the rightful
authority of an established and
lawful government. As such, it
had to be obeyed in civil mat-
:ers by the inhabitants of the
Philippines. (See Thorington
v. Smith, 8 Wall 1).

The Japanese Commander-in-
Chief could exercise govern-
mental authority over those por-
tions of Philippine territory
then actually in the control of
the Japanese Forces. This is
the extent of the authority of a
military occupant. (See New
Orleans v. Steamship Co., 20
Wall 387; Kelly v. Sanders, 99
(.S, 441; Macleod v. U.S. 229
U.8. 416, 57 L. ed. 1260: see
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also Oppenheim, Vol. II, sec.
167, and arts. XLII and XLIII,
Hague Convention of 1899).

All acts of the Japanese Com-
mander-in-Chief necessarily de-
pended upon his discretion, and
in this respect the act of every
military commander was the act
of the Commander-in-Chief until
disapproved or annulled and of
necessity was to be obeyed as
such. (See Hefferman v. Porter,
98 D. 459). Since occupation was
an incident of war and flowed
directly from the right to con-
quer, we do not look to the con-
stitution or pelitical institu-
tions of Japan tor the rules
by which the Japanese Military
Administration was regulated
or limited. Such authority and
rules were derived from the laws
of war as established by the
usage of the world and confirm-
ed by the writings of publicists
and decisions of courts—in fine,
from the law of nations. As
to this doctrine, the authorities
are in agreement. (See Halleck,
International Law. vol. 2, p. 44).

4. The Hague Regulations

It cannot be said that the na
ture of the relationship between
the belligerent occupants and
the inhabitants of occupied ter-
ritory is at all precisely or clear-
ly defined. For the most part,
however, it is embodied in the
rules for the exercise of “Mili-
tary Authority over the Terri-
tory of the Hostile State” to be
found in Sec. III of the Regula-
tions annexed to the Hague Con-
vention of 1907.

The Regulations contain the
go-called “general participation
clause.” This clause requires
that the Regulations are to hLe
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applicable and operative only 1
all the parties at war are par-
ties to the Convention. The fact,
however, is that not all the po-
wers involved in the present war
ratified or adhered to its con-
tents. The discussion that fol-
lecws applying the Hague Regu-
lations, theretore, are of neces-
sity premised on the fact that
said Regulations are notwith-
standing considered as confir-
mation and interpretaton cf al-
ready existing law. None of the
powers has so far formally de-
ronnced the Convention, which
thus strengthens the supposition
that said Regulations remain the
recognized basis for internatio-
ral order in war-time relation-
ships.

Nor must the fact ever be lost
sight of, throughout this in-
quiry, that the Regulations
were adopted in 1907 in an at-
mosphere of 19th century liber-
alism, shaped by the basic phi-
losophy of that era and dratted
for the conditions of a 19th cen-
tury liberal world; that, there-
ofter, the world has changed
fundamentaily in thought and
ennditions. In the discussion of
the present problem, these fac-
tual changes must of necessity
ke taken into account or else
risk the inquiry being merely
academic and unproductive of
any practical results.

The rules governing military
occup-tion are found in Arti-
cles 42 to 56 of the Regulations.
The pertinent provisions shall,
however, be cited as need there-
for logically arises in the course
of the discussion.

5. Japan's power of seizure.

International practice seems
to have been that a helligerent
may take possession of private
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pruperty of an enemy situated
within its own territory, al-
though not those of enemy aliens
in occupied territory. Thus the
German Government, under the
Hague Regulations, may not
take into custody private pro-
perty of Frenchmen in occupied
France, although it could seize
private property of Frenchmen
within German territory. Se-
questration was the rule during
the first world war. Instances
thereof are reported by Law-
rence in his book. (See Law-
ronre. International Law, pp.
403-404).

But one salient fact must be
borne in mind in this connec-
tion. The Philippines was not
then an integral part of the Uni-
ted States nor were its inhabi-
tants American citizens. It
seems apparent to the writer
that the justification for such
rule of non-seizure of proper-
ties of the enemy inhabitants
of occupied territory by the mi-
litary occupant was the practi-
cal impossibility of controlling
and administering all such pro-
perty and interning all such
enemy inhabitants. At any
rate, the doctrine arose from
internztional practice rather
than frem any definite rule of
international law. Such rule
cf non-seizure will not apply in
this present case involving
Americen and allied properties
situated in the Philippines.

The right of the Japanese Mi-
litary to interne only Americans
and other allied citizens found
in the Philippines upon occu-
pation has never been ques-
tioned. It was the undeniable
right of Japan as a belligerent
to determine who were her ene-
mies. The Japanese consistent-
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ly declared that only Ameri-
cans, the Britich and other al-
lied citizens, and not the na-
tive inhabitants of the colonies
of these powers, were her ene-
mies. Having interned the lo-
cal managers or agents of the
allied banks, the considerations
necessitating the application of
control measures over the pro-
perty and assets of the banks
became very cogent.

It seems clear to the writer,
therefore, that the doctrine of
non-seizure of enemy property
in occupied enemy territory
finds no application in the
present instance. It would
have been a different matter if
the Japanese forces had occu-
pied California, for instance,
in which case they could not in-
terne California citizens and
take their properties into cus-
tody.

Nor is this conclusion unsup-
ported by any accomplished
fact. During World War I,
Germany took control of
French property in occupied
Belgium, and of Belgian pro-
perty in occupied France. (See
Feilchenfeld, par. 6, p. 106).

The reasonable conclusion de-
ducible from the discussion up
to this stage of the inquiry is
that the Japanese Forces in the
Philippines had the right to
take possession of the proper-
ties of the American, British,
Chinese and Dutch banks doing
business in the Philippines
prior to the occupation.

6. Japan’s power to liquidate
enemy assets

For authority in support of
the power of the Japanese Mi-
litary Administration over the
debts owing in favor of the
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banks, the Hagde Regulations
are directly applicable in the
case of those credits pertaining
to the National City Bank of
New York. Article 55 of the
Regulations provides authority
for the Japanese Military Aa-
ministration to take possession
of the cash, funds and other
realizable securities of the hos-
tile estate. The Nationzl City
Bank was an instrumentzlity of
the United States Federal Gov-
ernment. (National City Bank
of New York v. Posadas, 60
Phil. 650).

Under Art. 55, the power of
the pelligerent occupant 1s lim-
ited to administration and usu-
fruct. The writer believes that
in view of said provision, the
most that the Japanese Military
Administration could have done
validly was to collect the fruits
or interests of the credits, be-
ing under the obligation to pro-
tect the capital of such realiza-
ble assets. The Japanese Mili-
tary Administration, under its
general power of administra-
tlon‘and usufruct as provided
for' in Art. 55, could not have
validly ordered the liquidation
of the assets of the Nationaj
City Bank. Much more so if it
be considered that under the
terms of the liquidation ordin-
ance, the debts were declared
collectible whether or not they
had matured.

Oppenheim (International
Law, vol. 7, p. 303) quotes &
case where the occupants’ claim
to seize public securities were
rejected. A Polish landowner in
1911 hypothecated his estate to
the Russian Treasury by judi-
cial decree as a security for the
sum of 10,916 roubles. During
the German occupation of this
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district of Poland in World
Wwar 1, ne setued tne clalm wid
the German authoritzes Ior 3,-
suu roubies. After the war, the
Polish Supreme Court retused
to recognize the settlement of
the claim «nd the canceliation
of the mortgage. The said
court ruled that the occupant
had no authority to dispose of
public property in the torm of
bank funas, securities and
ocher assets.

It is thus apparent that the
act of the Jopanese Military
Administration in decreeing the
liquidation of the debts owing
in favor of the National City
Bank by ordering the debtors
therecf to pay regardless of
whether or not the debts were
matured, finds no sanction in
international law.

As to the liquidation of the
other banks, no provision of
the Regulations seem to be di-
rectly zpplicakble in point. The
writer observes, however, that
the provision previously dis-
cussed, referring to the seizure
of State cash, funds and other
realizable securities by the oc-
cupant enemy, may be availed
of to arrive at a rational con-
clusion.

The writer advances the hy-
nothesis that inasmuch as the
belligerent occupant, dealing
with public funds, assets and
realizable securities, is limited
to administration and usufroct
thereof, then, in those cases
where said occupant may seize
enemv private assets, funds and
securities, it can claim no
greater right over them than
the exercise of the powers of
administration and the enjoy-
ment of the usufruct thereof.

This becomes readily acceptable
when one considers that in Art.
46 of the Regulations there is
express prohibition against the
confiscation of private property
in cccupied territory.

The power of the Japanese
Military Administration to ad-
minister and control the assets
of enemy subjects in occupied
territory can count with the
support of authorities. It may,
however, be seriously doubted
if said occupant can validly li-
quidate enemy banks. Open-
heim (International Law, 6fth
ed, p. 313) states that the oc-
cupant may not “liquidate the
business of enemy subjects in
occupied territory although he
can control them and certainly
must not sell their real estate
even if the proceeds are to be
handed over to them after the
w-r.” MacNair (Legal Effects
of War, 2nd ed., p. 311) in his
discussion of the case cf the
Bank of Ethiopia v. National
Bank of Egypt and Ligouri
(1937 Ch. 513) expresses the
view that undouttedly a belli-
gerent occupant would be en-
titled in the interest of the wel-
fare of the inhabitants to con-
'rol the operations of so impor-
tant a bank as the Bank of
Ethiopia which was the only
hank of issue in the country.
But it would be investing the
occupant with a degree of pow-
er which it is difficult to re-
concile with the rules of inter-
ratioral 1w to permit him to
liquidate the bank and dispose
of its assets in the course of the
occupation.

7. IMustrative coses

The Germans in the War of
1870 recognized the immunity
of private credits when the
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German Crown Prince Wilhelm,
Commander of the German
Third Army, issued a proclama-
tion forbidding the seizure of
the branch of the Bank of
France at Rheime. (Feilchen-
feld, The International Econo-
mic Law of Belligerent Occu-
pation, par. 213).

The Austrians during the oc-
cupation of Venetia seized bonds
and shares belonging to the sis-
ters Mazzoni. The Court, citing
the Hague IRegulations, held
that the bonds and shares could
not be used for the army; con-
sequently, they were not subject
of requisition, and therefore the
seizure had been tantamount to
pillage and the title of private
citizens had not been extin-
guished. (Court of Venice, Jan-
uvary 8, 1922, Annual Digest,
1927-28 Case No. 284). The
Hungarian Supreme Court fol-
lowed the same line in its deci-
sion of March 27, 1922, accord-
ing to which requisitions effect-
ed in time of occupation were
to be regarded as unlawful if
the requisition had been resort-
ed to merely to compensate
third persons affected by pre-
vious requisitions and not to
satisfy the needs of the army.
The Belgian. Courts also refused
to give effect to illegal requisi-
tions. (Feilchenfeld, op. cit. p.
495).

Cases involving World War 11
have already arisen in the Uni-
ted States where (previous to
the declaration of war by the
U.S.) German officials in occu-
pied territories asserted rights
in courts as ‘“fiduciaries” of as-
sets of citizens of such coun-
tries, and the courts refused to
recognize such claims. (Konin-
klyke Lederfairiek “Oisterwizk”
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NV v. Chase National Bank,
1941, 177 Misc. 186, 30 NYS 2nd
518, aff’d 262 App. Div. 815, 32
NYS 2nd 131; Amsterbank NV
v. Guaranty Trust Co., 177
Misc. 548, 31 NYS 2nd 194; see
also Johnson v. Briggs, 12 NYS
2nd 60) .

8. The problem from the stand-
point of agency.

For the purnose of the pre-
sent discussion, the inquiry is
directed to one specific bank,
say the Chartered Bank of In-
dia, which is a British bank.

British  barks carying on
business in the Philippines
were branches and agents of
British corporations. Under the
principles of international law,
upon enemy occupation of the
Philippines, all persons resident
in the Philippines became, at
least in a technical or territorial
sense, enemies of Great Britain,
(Per Lord Wright in the Sov-
francht case, 1943, I-All Eng-
land Reports pp. 84-86). The
agency of the British branches
in the Philippines (say the
Chartered Bank) was thereby
abrogated and the agents lost
their respective capacity to con-
tract for and bind their prin-
cipals.

It follows that the Chartered
Bank in the Philippines, like
branches of other allied banks,
thereby lost power as agents to
act on behalf of their principals
in the Philippines. No case can
possibly be conceived of where-
by these branches could have
paid or received money or have
given discharges for debts dur-
ing all the while that the war
lasted.

There is a leading British
case on this subject—Maxwell
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v. Grunhunt, 1914 (31 T.L.R.
79). In that case, the agent in
British territory of one who
was enamy to England both in
the national and territorial
sense claimed the right to col-
lect debts due to his principal
and pay the debts due from the
latter pursuant to a power of at-
torney granted to him upon the
eve of the outbreak of the war.
He also applied for the appoint-
ment of a receiver of the assets
of the business. His claim was
refused by the British Course
because the agent could have no
greater right than his principal
who, being an alien enemy,
could not sue.

In justification of the act re-
quiring the debtors of the Char-
tered Bank to pay their pre-war
debts to the Taiwan Bank, there
could be no validity for the
claim that said payments were
made to said Taiwan Bank as
agent of the Chartered Bank 1n
the Philippines. The outbreak
of the war severed all relations
of agency between the local
branches of the allied banks anu
the home banks. it follows that
if the local branches could no
longer act as agents of the home
banks, there is no way by which
the laiwan Bank could claim
similar agency.

If the converse case be con-
sidered — i.e., payments made
to depositors of British banks in
occupation currency during the
occupation — the position ap-
pears to be the following. The
depositors presented their de-
mands by cheque or otherwise
to the banks which were under
the control of the Japanese and
the liquidators appointed by
them. The liquidators, having
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seized the cash balances, paid
out money equivalent to the face
value of the demands in occupa-
tion currency, which the deposi-
tors accepted and could use as
de facto money.

Under the circumstances, the
writer advances the view that
said payments made by the Tai-
wan Bank on the cash balances
of the depositors should be re-
garded in the same light as pay-
ment made by a third party in
the discharge of an obugation.
It might be said that there was
consideration from the bank to
the third party in the form of
the cash balance. After all, the
depositors can have no cause for
complaint. They received the
money which, though it was in
occupation currency, was never-
theless made use of by them as
de facto money. The case is dif-
ferent as to the liquidated banks
for the reason that they never
received the benefits of the pay-
ments made in settlement of the
liquidated obligations.

That this conclusion is sound
may be gathered from the Bri-
tish case, Welby v. Darke (1825
1 C & P 557), wherein Abbot,
C.J., observed that it would be
fraud if, after accepting pay-
ment from a third party, a cre-
ditor could sue the debtor for
the debt. Having drawn on
their balances, the banks’ credi-
tors may be taken to have sold
the proceeds for the occupation
currency. Accepting this, they
cannot be heard to say that they
have not been paid.

10. Conclusion.

From the foregoing discus-
sion, the writer has arrived at
the conclusion that payment of
pre-war debts owing to Ameri-
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can and allied banks made to
the liquidator bank of Taiwan
pursuant to the liquidation or-
dinance, are not valid and do
not discharge said obligations.
The effect of such a conclusion
would be to hold that the deb-
tors are still liable to said banks
with the consequent right of
these banks to require payment
of said obligations in the full
amount thereof, or in such
amounts as then remained un-
paid, upon resumption of busi-
ness by said banks in the Phi-
lippines.

in their hands.

Cooper, 10 Tenn. 606.

——

he Constitution and Parties

EGISLATION is always exercised by the majority.

Majorities have nothing to fear, for the power is
They need no written constitutions, de-
fining and circumscribing the powers of the government,
Constitutions are only intended to secure the vights of
the minority. They are in danger. The power is against
them; and the selfish passions often lead us to forget the
right—JUDGE NATHAN GREEN, Bank of the State v.
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The writer is not unmindful
of the fact that hardship or
even injustice may be caused to
debtors who in good faith tried
to settle their obligations during
the occupation. But the rights
of the parties must be settled
somehow, and in effecting the
settlement, it may happen that
full justice cannot be given to
both. Therefore, the concern
of the law shou!d be to effec-
tuate such adjustment of the
rights of the parties that would
result in the least possible dis-
turbance of the social equipoise,
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