NOTES AND COMMENT

A Study of the “Clear and Present
Danger” Rule as a Limitation of
Freedom of Speech and
of the Press

By EMMA QUISUMBING

Freedom of Speech and of the
Press in the Philippines

Indispensable to all liberty
are the rights to express one’s
thoughts and ideas and to con-
vey them to others through all
available media of communica-
tion.. Free speech and free press
sre of the essence of true li-
berty.

History bears mute testimony
to the fact that repressions of
civil liberties have ever been
the cause of controversies and
wars. The experience of Eng-
lishmen with their Kings and
of the American colonists with
English rule led to the adoption
of written guaranties designed
to protect the individual against
the state. Known generally as
“bills of rights,” these guaran-
ties were adopted in many
states of the United States and
finally were included in the fe-
deral Constitution of the Uni-
ted States in the form of
amendments.

Civil liberties in the Philip-
pines are of comparatively re-
cent origin. But the Filipinos
hold them with as much regavd
as the peoples of other coun-
triec. The Filipinos cling to

them as tenaciously as the peo-
ples of the rest of the world.

History of the Rights in the
Philippines

In the Philippines freedom of
speech was unknown before
1900, Jose Rizal in “Filipinos
Decspues de Cien Anos” (The
Philippines a Century Hence, D.
62) advocated free press. The
Filipino patriots 1in Spain,
through the columns of “La So-
lidaridad” and by other means,
demanded *‘liberty of the press,
f cults, and cf associations”
(Mabini, La Revolucion Filipi-
na). The Maloles Constitution
of the Revolutionary Congress
included freedom of sneech and
press in its Bill of Rights.

After the advent of Ameri-
can soverveignty in the Philip-
pines, President McKinley in his
Instructions to the Second Phi-
lippine Commission on April 7,
1900 laid down the rule “that
no law shall be passed abridg-
ing the freedom of speech or
of the press or the rights of
the people to peaceably assem-
ble and petition the Government
for a redress of grievances.”
The Philippine Bill, the Act of
Congress of July 1, 1902, and
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the Joncs Law continuesd th-ose
guaranties.  These rights aie
“part and parcel of the Organic
Law — of the Censtitution—of
the Philippine Islands” (United
Stotes v. Bustos 87 Phil. 731,
703-740).

When the opportunity was of
fered to the ilipinns to frame
and adont their cwn constitu-
tien, free speecr and free press
were nct forgotten. Freedomn
of speech and of the press wcre
embodied in the Bill of Riyhts.
The Cemmonwealth Govern-
ment then furctioned under a
congtitution that guarantied
these rights.

When thse rights and dem-
ocratic institutions were threa-
toned during the war, the Fili-
pinos haostened to defend them,
even ot the cost of lives. These
richts had come to mesn much
to them and to relinquish them
withcut a fight was unthink-
akle. These rights were unheard
of dnrine the Japanese night-
mave. With the defez. of Japan
came a revival of these safe-
gmards of frerdom, appreeciated
more than ever. After the war
vears the Filipino people reaf-
firmed their faith in the prinei-
ples ¢f freedem and democracy
and the'r adherence tn indivi-
dval liberties, as guarauntied by
the Ccnetitution.

Constitutionnl Guaranties

The Philinnire Constitution
in Article II], section 1 (8) ex-
plicitly provides:

“No law shall be passed abiidg-
ing the freedom of speech, or of
the press, or the right of the peo-
ple peaceably to assemble and pe-
tition the Government for a re-
dress of grievances.”
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Three constitutional guaranties
hold within their few well-cho-
sen words a wealth of meaning

Their Signification

Freedom of speech and of
the press imply the rights to
speak freely and fearlessly and
1 communicate one’s ideas to
«thers,  They arise from free-
dem of the mind, freedom of
thought. They mean the rights
to speak omne’s ideas, to print
them, to seek ir concert with
cthers their translation into ac-
tion. To inhibit freedom of
speech and of the press is to in-
hibit liberty.

The freedom of speech and
of the press embrace at least
the lIiberty to discuss publicly
and truthfully all matters of
public concern without previous
restraint and without fear of
subsequent punishment (Thorn-
hill v. Alabama, 310 U. S. 83).
The freedom of the press con-
sists in the right to print and
publish any statement whatever
without subjection to previous
censorship.  (United States v.
Sotto, 38 Phil. €65). It consists
in the right to puklish the truth,
with good motives and for justi-
fiable ends, although said publi-
cotion mav be offensive to the
Govornment, to the courts. or to
individuals (United States v.
Perfecto, 43 Phil. 58). Liberty
cof speech and of the press is
the right to express one’s
thoughts upon any matter, in-
cluding the right to do so with
impunity (People v. Dava, 40
0O.G. 5th Supp. 79).

No attempt to define and cir-
cumscribe freedom of speech
and of the press is complete
without Justice Holmes’ classic
exposition on the philosophical
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bagis of these constitutional
guaranties. He said:
“Persecution for the expression
of opinions seems to me to be per-
feetly logical. If you have no
doubt of your premises or your
power and want a certain vesuit
with all your heart you naturally
express your wishes in law and
sweep away all opposition, To
allow opposition by speech seems
to indicate that you think the
speech impotent; as when a man
says that he has squared the circle,
or that you do not eare whole-
k- artedly for the result, or that
you doubt either your power or
your premises. But when men
have realized that time has upset
many fighting faiths, they may
come to believe even move thun
they believe the very foundations
of their own conduct that the ul-
timate good desired 1s better reach-
ed by free trade in 1deas—that the
best test of truth is the power of
the thought to get itselt accepted
in the competition in the market,
and that truth is the only ground
upon which their wishes safely can
be carried out. That at any rate
is the theory of our Constitution.
It is an experiment, as all life is
an eXperiment. Every year, if not
every day, we have to wager our
salvation upon some prophecy
based upon imperfect knowledge.
While that experiment is part of
our system I think that we should
be eternally vigilant against at-
tempts to check the expression of
opinions that we loathe and believe
to be fraught with death unless
they so imminently threaten imme-
diate interference with the lawful
and pressing purposes of the law
that an immediate check is required
to save the country.” (Abrams v.
United States, 250 U.S. 616).
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Their Importance

A Dbill of rights is the foun-
dation-stone on which the
whole structure of a free world
rest. Without the rights to ex-
press opinions through the bal-
lot, the press, and cther me-
diums of distribution, a tyrant
could easily retain power to be
dislodged only by viclence. His-
toricatly, the rocad io tyranny
has alwuys lein tnrough & de-
nial of ‘reedom in this realm.
(Harold J. Laski, Liberty in tic
Modern State).

Civil liberties are the formu-
las free peoples have devized as
guides. They presuppose that
a scciety is best governed with
the consent of the pecple, that
it is richest if the various ca-
pacities of those people are al-
lowed to develop according to
their own nature. Minorities
must be respected because they
will readily accept the decisions
of the majority and so preserve
the peace and because thus they
can make a fruitful contribu-
tion to the wuniversal good.
Hence, divergent opinions
must be listened to; if the ad-
vocates of strange doctrines are
suppressed, they may turn to
force rather than persuasion as
a weapon. Besides, a strange
doctrine sometimes turns out to
be the correct doctrine (Osmond
K. Fraenkel, Qur Civil Liber-
ties).

The right of unrestricted dis-
cussion of public affairs is gua-
portant purposes of society and
government is the discovery
and spread of the truth on sub-
jects of general concern. This
is possible only through abso-
lutely unlimited discussion, for
as Bagehot points out, once
force is thrown into the argu-
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ment, it becomes a matter of
chance whether it is thrown on
the false side or the true, and
truth loses all its natural ad-
vantages in the contest (Chaf-e,
Freeaom of Speech in War-
time, 2 Selected Essays on Con-
stitutional Law, 1024, 1045).
Liberty is possible only in a
society that is willing to endure
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non-conformity, that recognizes
the value to society of diversity
of belief, expressions, and en-
deavor. Onmly in such an atmos-
phere can the luxury of free de-
bate and the tolerant give-and
take upon which liberty de-
pends exist. Liberty is the only
political form compatible with
peace.

THE “CLEAR AND PRESENT DANGER” RULE AS A
LIMITATION ON FREEDOM OF SPEECH
AND OF THE PRESS

Liberty mcans the absence of
restraint.  There can be no li-
terty without 1reedon ¢f speecit
and of the press. But no man,
of course, stands alone. He lives
with cthers and in others. His
liberty, therefore, is never ab-
solute. There must be certain
restraints on his behavior and
conduct. The rights of free
speech  and free press are na-
tural and inherent, but they are
rot abscluie: they are subject
to restrictions and limitations
(Cilbert v. Minnesota, 254 U S.
325).

A limitation to freedom of
speech and of the press which
has been devised is the “clear
and present danger” rule. The
constitutional guaranties of
free speech and free press mayv
be restricted only when there
is a clear and present danger.
This rule constitutes the “mi-
nimum” protecticn afforded by
the Constitution. It is th» maxi-
mum limitation, the government
can be permitted.

History of the Rule

The Schenck case (Schenck
v. United States, €49 U.S. 47)
decided in 1819 marked the
birth of the ‘‘clear and present
danger” ruls ar an ariiculate

rule of constitutional law. How-
ever, an interesting forecast of
this test was made years ear-
lier. In an opinion of the New
York Council of Revision in
1818 it was stated that in order
to justify the imposition of a
penalty in a certain case “the
danger to the peace and safety
of the state must be not mere-
ly speculative, remote and pos-
sible but imminent and certain”
(Street, The Council of Revi-
sion, 282 quoted in 55 Harvard
Law Review 695).

The “clear and present dan-
ger” language of the Schenck
case has afforded practical
guidance in a great variety of
roces in which the scope of con-
stitutional protection of free-
dom of expression was in issue.
It hac Leen utilized by either a
majority or minority of the
United States Supreme Court
In passing upon the constitu-
tionality of convictions under
espionage acts, (Schenck v.
United States, supra: Abrams
v United States, supra; under
a  ciminal svndicalism act,
Whitney v. Californi-, 274 U.S.
857; under 2n “anti-insurrec-
tion” ac’, Herndon v. Lawry,
301 U.S. 242: 2nd for breach
of the peace ut common law,
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Cantwell v. Connecticut, 310
U.S. 296; and very recently the
same court has also suggested
that it is an appropriate guide
in determining ithe constitution-
ality of restrictions upon ex-
pression when the substantive
evil sought to be prevented by
the restriction ie destruction of
life or property, or invasion cf
the right o wrivacy, Thornhill
v. Alabama, supra (Bridges v.
Californie, 314 U.S. 252).

The “Dangerous Tendency”
Rule in the Philippines

In the Philippines the “clear
and present danger” rule has
not been applied in those few
cases where freedom of speech
or of the press was invoked.
This test is almost unknown.
The “dangerous tendency” rule
has been relied upon in such
cases. It is this rule which still
obtains in the Philippines.

Statement of the Rule

Under this rule, if the words
create a dangerous tendency
which the state has a rignt to
prevent, then such words are
punishable. It is not necessary
that some definite or immediate
acts of force, violence, or unluw-
fulness was advocated. It is suf-
ficient that such acts were ad-
vocated in general terms. It is
not essential that their imme-
diate execution should have
been advocated. Nor ig it nec-
essary that the language used
should have been reasonably
and ordinarily calculated to in-
cite certain persons to acts of
force, violence, c¢r unlawfulness.
1t is sufficient if the natural ten-
dency and probable effect of
the utterance is to bring about
the substantive evil which the
legislative body might prevent.
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(Gitlow v. New York, 268 US.
632).

The Gitlow case epitomizes
the “dangerous tendency” rule.
This case deals with an indict-
ment for the crime of criminal
avarchy, wherein the defendant
was accused of advocating the
necessity and propriety of over-
throwing and overturning or-
ganized gevernment by torce,
violence, and unlawful means by
writings in the left Wing Meni-
festo of the Socialist Party. It
was there held that the mani-
festo was not the expression of
philosophical abstraction nor
the mere prediction of future
events. It was the language of
direct incitement, which was
puniskable under the criminal
Syndicalism Act. This case,
however, evoked a strong dis-
sent from Justice Holmes.

Philipptne Cases

The Philippine Supreme
Court spparently chose to fol-
low the Gitlow case and to adopt
its “dangerous tendency” rule.

In the case of People v. Perez
(45 Phil. 599) the accused un-
fortunately became engaged in
a discussion regarding the ad-
ministration of Governou-Gen-
eral Woed, which resulted in
Perez shouting a number of
times, “The Filipinos, like my-
self, must use belos for cutting
off Wood’s head for having re-
commended a bad thing for the
Filipinos, for he has kiiled our
independence.” The accused was
convicted of sedition because
there wos a seditious tendency
in the words vused. He made a
staternent and performed an act
which suggssted and incited re-
bellious conspiracies, which
tended to stir up the people



“CLEAR AND PRESENT DANGER” RULE

against the lawful authorities,
which tended to disturb the
peace of the community and the
safety or ovder of the govern-
ment,

In the case of People v. Evan-
gelista (57 Phil. 254) the de-
fendants circulated pamphlets
containing the constitution and
by-laws of the Communist Par-
ty of the Philippines and de-
livered speeches, advocating
the ideas of the Communist Par-
ty. The dofendants were ad-
judged guilty. The Court stated
that it was not necessary that
there should be any disturbance
or breach of the peace in order
that the act may come under
the sanction of the Penal Code.
It vras sufficient that it incited
uprisings or produced a feeling
incampatible with the perma-
nency cf the government.

In another case — People v.
Feleo (57 Phil. 451)—the Court
held that the words uttered by
the defendant to the effect that
the hearers should imitate
French soldiers in battle who,
instead of pointing arms at
their enemies, directed their
weapons towards their own
chiefs were seditious. They
tended to incite the peorle to
take up arms against the consti-
tuted authorities and to rise
against the established govern-
ment. They were clearly indi-
cative of a tendency to incite
the soldiers to disobey their su-
perior cfficers and to revolt
against them, as well as to com-
mit acts of hate and vengeance
upon other persons.

In the case of Peobnle v. Na-
bong (57 Phil. 455) the accus-
ed was heard to say the follow-
ing words, “Overthrow the pre-
sent covernment and establish
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our own government, the gov-
ernment of the poor. Use your
whip so that there may be
marks on their sides.” It was
held that the words used by the
defendant manifestly tended to
induce the people to resist and
use violence against the agents
of the constabulary end to in-
stigate the poor to cabal and
meet together for unlawful pur-
poses. It was not necessary, in
order to be seditious, that the
words used should in fact result
in a rising of the people agairs:
the constituted authorities. The
law was not aimed merely at
actual disturbances, and its pur-
pose was also to punish utter-
ances which may endanger pub-
lic order.

In another case — People v.
Dava (40 O. G. 5th Supp., 79
—ithe defendant, a member of
the Communist Party and edi-
tor of the newspaper Kalayaan,
the guise of criticizing the Na-
published an article that under
tional Defense Law encouraged
its readers to discbey it. The
Court held that the so-called
criticism of the National De-
fense Act was couched in lan-
guage almost subversive, since
it tended to stir the hatred of
the masses against the Govern-
ment, by charging it with for-
cing the poor into an anmy in-
tended to defend the capitalist
and crush the proletariat.

The Philippine cases discuss-
ed above dealt with alleged se-
ditious utterances. The *dan-
gerous tendency” rule was the
criterion for punishment. In an
alleged contemptuous publica-
tion the same rule seems to
have been likewise applied. The
case of In re Lozano and Queve-
do (54 Phil. 89) related to the
power of the court to punish
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for contempt the editor and the
reporter of a newspaper for
publishing an inaccurate ac-
count of the investigation of a
judge of First Instance. The
investigation was conducted
behind closed doors. There was
a resolution of the court which
made such procecdings confiden-
tial in nature. It was held that
in order to allow the disposition
of judicial business unhamper-
ed by publications which rea-
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sonably tend to impair the im-
partiality of verdicts or other-
wise obstruct the administra-
tion of justice, the court will not
hesitate to exercise its undoubt-
ed rower to punish for con-
tempt. As ‘important as the
maintenance of an unmuzzled
press and the free exercise of
the rights of the citizen is the
maintenance of the indepen-
dence of the Judiciary.

THE “CLEAR AND PRESENT DANGER” RULE

Introductory

The line which divides the
area of punishable words from
the realm of free speech whiqh
is constitutionally protected 1s
difficult to draw. But this line
must be defined because there
comes a point at which the
state’s concern with words as
potential cause of harm con-
flicts with its interest in the
free expression of opinion.
When that point is reached, the
constitutional guaranties are
called into question.

Words to be sure, are some-
times the equivalent of acts,
not merely the expressions of
opinion. As acts they are not
within the constitutional protec-
tion; as opinions they usually
are. If one man induces ano-
ther to commit a erime, he may
be punished though he used only
words and he may be punished
even if his words failed of their
purpose. A man’s words may
be punished, too, i¥ he used them
to exert unlawful pressure: to
ohtain blackmail, for example,
or to produce socially harmful
results such as a run on a bank.

I'ver pure expressions of opi-

nion may be the source of great
harm, both to individuals and
to the state. Defamatory re-
marks damage individuals, ad-
vocacy of crime affects the
community. The state must,
therefore have some power to
punish words. Then the con-
flict arises and the constitu-
tional safeguards are invoked.

In considering the kinds of
words that can constitutionallv
be punished distinctions have
bcen made between expres-
sions of opinions, incitement,
and advocacy. Osmond Fraen-
kel in his book on Civil Liber-
ties (published in 1944) ex-
plains the difference thus:
Words that are merely expres-
sions of opinion can never be
punished; words that are in-
citements to unlawful action can
be punished; whether advocacy
of such action can be punished
depends on the circumstances.
Suppose a judge has issued an
injunction in a labor dispute. A
labor leader states that the de-
cision was wrong on the facts
and the law. This is merely an
opinion, on the basis of which
the leader cannot be punished
for contempt of court. But if
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he adds thai the injunction
should be disobeyed by all mem-
bers of the union, that is an
incitement to an unlawful act
and can be punished. On the
other hand, a general statement
that the world would be a bet-
ter place if union members ig-
nored injunctions may be pun-
ished only if made under cir-
cumstances indicating a clear
and present danger that it
would be acted upon.

As Justice Murphy puts it:

“There is a materia] difference
between agitation and exhortation
calling for present violent action
which creates a clear and present
danger of publie disorder or other
substantive evil, and niere doetri-
nal justification or prediction of
the use of forece under hypotheti-
cal conditions at some indefinite
future time—predietion that is not
caleulated or intended to be pre-
~ently aeted upon, thus leaving op-
portunity for general discussion
and the calm processes of thought
and reason...” [Schneiderman v.
United  States, 320 T.S 118
11943y ]

The former is punishable; the
latter is not under the ‘“clear
and present danger” rule.

“The question in every cuse is
whether the words used are used
in such circumstances and are of
such a nature as to create a clear
and present danger that they will
bring about the substantive evils
that Congress has a right to pre-
vent. It is a question of proxXimity
and degree.” (Sehenek v. United
States, supra)

"

Statement of the Rule

As previously stated, the first
indicial statement of the “clear
ol present danger” rule was
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made by Justice Holmes in the
aforecited celebrated Schenck
case thus:

This test established a defi-
nite rule in constitutional law;
it provides the criterion as to
what words may be punished.
The advocacy of ideas cannot
constitutionally be abridged un-
less theire is a clear and pre
sent danger that such advocacy
will result in illegal action.

Essentials of the Rule

The “clear and present dan-
ger” rule hinges on three vital
elements, all of which must
concur to justify a conviction
under this test. There must be
a danger. The danger must be
clear. And it must be present.

There Wust Be a “Danger”

The danger referred to in the
rule is the actual occurrence of
some event which the legislature
has declared illegal and which
it has the constitutional powet
to punish. An extreme illustr_a-
tion will make clear what 1s
invoked. A statement advocat-
ing the election of a Nacionalis-
ta Party candidate in a sharp-
ly contested election may well
present clear and present dan-
ger that the election of the can-
didate will result. Yet that
does not permit punishment of
the person making the state-
ment, since it would be uncons-
titutional to prohibit the elec-
tion of a Nacionalista Party can-
didate and no legislature could
make such an act a crime.

Trivial statements are ex-
cluded. It is plain that trifling
and insignificant remarks
should never be prosecuted.
This remains true even in time
of war, since expressions of opi-
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nion in private conversation or
personal letters can create no
danger of harmful consequences
to the war, at least in the ab-
sence of proof that the remarks
were systematically repeated.
Even proposals for concluding
the war should be immune from
prosecution. Calmly considered,
none of these views can produce
any of the dengers against
which the law seeks to guarq.
Clearly they can not result In
the overthrow of the govern-
ment or in military disaffection
or even in obstruction to Yre-
cruitting. All the more is this
true of opinions with regard to
capitalism or ‘imperialism, or

of grievances expressed by
groups which believe therr_x-
selves the victims of discri-

mingtion. It is evident, then,
thhat whether a danger exists
depends in part on the nature of
the statement, in part on the
accompanying  circumstances.
While remarks made in a single
private conversation would
create no danger, the same
words spoken to a camp full of
soldiers might very well do so.

It Must Be “Clear”

The test further requires that
the supposed danger be clear
—that is, there must be a rea-
sonable expectation that the
harmful consequence prohibited
by law will ensue. It is not
enough to say that the words
used has the “tendency” to pro-
duce such result. The difference
is one of emphasis.

It Must Be ‘““Present”

Finally, the danger must be
present. That is to say, it must
be imminent in point of time.
The stress is more on the cir-
cumstances of the utterance of
the words and the sitvation of
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those uttering them than on
the words themselves. This
aspect of the rule has particu-
lar importance when applied to
prosecutions based on the advo-
cacy of the overthrow of the
government by force. In such
cases the number and power of
the accused persons or the
group to which they belong are
decisive factors in determining
whether the violent revolution
advocated by the accused per
sons was imminent and impend-
ing.

Justice Brandeis in his con-
curring opinion in Whitney v.
California clarifies the meaning
further:

“Fear of serious injury ecannot
alone justify suppression of free
speech and assembly. Men feared
witches and burned women. It is
the function of speech to free men
from the bhondage of irrational
fears. To justify suppression of
free press there must be reason-
able ground to believe that the
danger apprehended is imminent.
There must be reasonable ground
to believe that the evil to be pre-
vented ix a serious one...

*“Those who won our indepen-
dence by revolution were not co-
wards. They did not fear political
change. They did not exalt order
at the cost of liberty. To coura-
geous, self-reliant men with con-
fidence in the power of free and
fearless reasoning applied through
the process of popular government,
no danger flowing from speech
can be deemed clear and present,
unless the ineidence of the evil
apprehended is so imminent that it
may befall before there is oppor-
tunity for full discussion. Tf there
be time to expose through discus-
sion the falsehood and fallacies, to
avert the evil hy the processes of
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education, the remedy to be applied
is more speech, not enforeed si-
lenice. Only an cmergency can jus-
tity vepression. Such must be the
rule if aunthority is to he recon-
ciled with freedom™ (Whitney v.
California, supra).

What finally emerges then
from the “clear and present
danger” cases is a working
principle that the substantive
evil must be extremely serious
and the degree of imminence
extremely high before utter-
ances can be punished.

Scope of the Rule

Various kinds of words have
been occasions for prosecu-
tions: words which attack indi-
viduals and are punished as li-
bel; words which offend the
community’s sensibilities and
are thought obscene or blasphe-
mous; words which attack
judges and are punished as con-
tempt of court; words which
attack government and are pun-
ished as seditious; words which
provoke violence. They are not
cause for criminal prosecutions
alone; sometimes they result in
exclusion from the mails or de-
tention in the customs of the
book or pamphlet in question;
sometimes in the deportation of
the person who has written
them or subscribed to the views
expressed.

The “clear and present dan-
ger” rule has particular appli-
cation to contemptuous words
and .seditious words. It has
been used in connection with
prosecution for such words. Li-
belous, obscene and blasphe-
mous, and insulting or *‘fight-
ing” words belong properly to
the pr.vate domain of a man’s
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life and have been considered
to be outside the constitutional
protection of free expression.

Contemptuous Words

The early cases in the United
States placed punishments for
contempt of court outside the
constitutional protection. They
justified this conclusion by the
statement that freedom of the
press did not mean the free-
dom to do wrong. Since 1941
the tourts have seen fit to bring
them within the free speech and
{ree press provisions of the
Constitution. The social im-
portance of a full discussion of
public affairs was considered
too great to permit immunity to
the judiciary, particularly since
judges are the final arbiters of
the propriety of the comment
about their own colleagues.

The champions of the judi-
ciary advanced the argument
that such words would engender
two substantive evils — disre-
gard for the judiciary and dis-
orderly and unfair administra-
tion of justice. They urged
that such words would influence
the judge in deciding pending
cases, that the power of the
press would be used purposely
to destroy without reason the
reputation of judges and the
competence of courts. This is
the clear and present danger
they fear to justice. To pre-
serve judicial impartiality, it
was necessary, under this view,
for judges to have a contempt
power by which they can close
all channels of public expression
to all matters which touch upon
pending cases,

There are reasonably well-
marked limits around the pow-
er of court- to punish newspa-
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pers and others for comments
upon or criticism of pending li-
tigation. The essential right of
the courts to be free of intimi-
dation and coercion is conso-
nant with a recognition that
freedom of the press must be
allowed the broadest scope
compatible with the supremacy
of order. A “theoretical deter-
minant” of the limit for open
discussion was adopted from
experience with other adjust-
ments from the conflict between
freedom of expression and
maintenance of order. This
was the ‘‘clear and present dan-
ger” rule. Standards of permis-
sible comment would emerge
which would guaranty the
courts against interference and
allow fair play to the good in-
fluence of open discussion.
Freedom of discussion should be
given the widest range compa-
tible with the essential reanire-
ment of the fair and orderly
administration of justice.

The United States Supreme
Court recognized the necessity
of extending to alleged cuntemp-
tuous werds the “clear and pre-
sent danger” test. This was
demonstrated in the cases of
Bridges v. California and Times
Mirror Corapany v. California
(supra). These cases related to
the scope of the constitutional
policy safeguarding free speech
and a free press  All of the pe-
titioners were adjudged guilty
and fined for contempt by the
lower court. Their conviction
rested upon comments pertain-
ing te pending litigation which
were published in newspapers.
The United States Supreme
Court held that the judgments
Felow resulted in a curtailment
of expression that cannor be
dismissed as insignificavt If
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they can ke justified at all, it
must be in terms of some se-
rions substantive evil which
they are designed to avert.

The Bridges case was rein-
forced by the vresent case of
Pennokamp v. State of Florida.
The petiticners were responsi-
ble for the publication of two
editorials charged to be con-
temptuous of the Circuit Court
and ite judges in that they were
unlawfully critical of the admi-
nistration of criminal justice in
cortain  cases pending before
that court. The United States
Supreme Court concluded
that the publications in ques-
tion were within the permissible
limits of free discussion. The
danger to fair judicial admin-
istration did not have the
clearness and immediacy neces-
sary to close the door of per-
missible public comment. When
that door is closed, it closes all
doors behind it.

Justice Murphy’s concurring
opinion is worthy of mention:

“Were we to sanetion the Jjudg-
ment rendered by the court bhelow
etfect
upon
Thut

more

we wonld be
an unwarranted
the treedom of the press.
freedom covers  somcthing
than the vight to approve and con-
done insofar a~ the judiciary and
the Judicial process 1s coneerned.
Tt also ineludes the vight to eri-
ticize and di-parage, even though
the terms he vitriolie, scurrilous, or
erroneous.  To talk of clear and
present danger arvising out of such
eriticism ix idle unless the eriticism
makes it impossible in a very real
sen<e for a court to earry on the

approving i
restriction

administration of justice.  That
stuation is not cven pemotely pre-
<ent ap this enses WIndees <hould be
Foremost in theii o Lgee to pro-
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tect the freedom of others to re-
buke and castigate the bench and
in their refusal to be influenced by
unfair or misinformed censure.
Otherwise freedom may rest upon
the precarious base of judicial sen-
sitivene~s and ecaprice.”” [Penne-
kamp v. State of Florida, 66 S.
et. 1029 (1946)].

Seditious Words

The government is entitled to
protect itself. It cannot coun-
tenance the substitution of force
and violence in place of peace-
ful political action in order to
effect changes in its institu-
tions. The rights of free speech
and free press may be abused in
order to incile to violence and
to crime. But the efforts of
government to counteract the
abuse should not go to the ex-
tent of curtailing those rights.
As Chief Justice Hughes said:

“The greater the importance of
safeguarding the community from
ineitements to the overthrow of our
institutions by force and violence,
the more imperative is the need to
preserve mviolate the constitutional
rights of free speech and free as-
sembly in ovder to maintain the
opportunity for free politieal dis-
cussion to the end that government
may bhe responsive to the will of
the people and that changes, if
desired, may be obtained by peace-
ful means.” (De Jonge v. Ore-
gon, 299 U.S. 353).

The United States Supreme
Court definitely abandoned the
“dangerous tendency” rule in
connection with prosecutions for
seditious utterances and adopt-
ed the less stringent rule of
“clear and present danger.” The
political activity cases decided
by that Court amply demon-
strate this modern trend.
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Thus there has been a wel-
come return to the Schenck case.
During the First World War the
Espionage Act of 1917 punished
anyone who caused or attempted
to cause insubordination in the
armed forces or obstruction to
recruiting. Numerous Socialists
were prosecuted on account of
speeches they had made or pam-
phlets they had written which
protested against the war and
the draft. Schenck, the secretary
of the Party, was convicted. The
United States Supreme Court
upheld the conviction, laying
down the “clear and present
daneer test (Schenck v. Uni-
ted States, supra).

In 1925, however, the ratio
decidendi of the majority opi-
nion in the previously discussed
Gitlow case was predicated not
on the “clear and present dan-
ger” rule but on the “dan-
gerous tendency” test. In the
early 1930’s with the ascension
to the bench of Chief Justice
Hughes and Justices Roberts and
Cardozo, the “clear and present
danger” rule was again on the
ascendant  Under the appoin-
tees of President Roosevelt,
Justices Black, Reed, Frankfur-
ter, Douglas, Murphy, Jackson,
and Rutledge, the primacy of
the “clear and present danger”
rule in political activity cases is
undisputed, although Justice
Frankfurter has betrayed a ten-
dency now and then to question
the soundness of the rule.

During the Second World
War it was no surprise that the
United States Supreme Court
unanimously struck down a Mis-
sigsippi war time sedition law
which punished the distribution
of literatare circulated to encou-
rage disloyalty. This case —
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Taylor v. Mississippi (319 U.S.
357) —arose on the prosecution
of several vitncsses of Jehovah
for distributing their literature
and for making derogatory re-
marks about President Roose-
velt. The Court concluded that
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the law was unconstitutional be-
cause it penalized the communi-
cation of opinicn in the absence
of a sinister purpose or a clear
and present danger to the gov-
ernment.

THE “CLEAR AND PRESENT DANGER” RULE IN
WARTIME

Particularly appropriate and
timely is a discussion of freedom
of speech and of the press in
wartime. It is true that war
does result in impairment of li-
berty. Since modern war occa-
sions vast alteration in civil life,
it ig not strange that the prose-
cution of war tends to restrict
civil liberties. 1t is inevitable
that this should be so since mi-
litary necessities do not brook
the delay characteristic of the
ordinary deliberations of eivil
life. Consequently, persons find
themselves confronted with far-
reaching restrictions on freedom
of action and expression.

However, all the provisions
of the Constitution which pro-
tect personal freedom continue
in spite of war. The rights of
free speech and free press re-
main the same in peace and in
war. As Justice Davis said:

“The Constitation is a law for
rulers and people, equally in war
and in peace, and covers with the
shield of its protection all classes
of men, at all times, and under all
cireumstances No doctrine involv-
ing more pernicious consequences
was ever invented by the wit of
mar than that any of its prow
sions c¢an be suspended during any
of the great exigencies ot govern.
ment 7 (Ex parte Millira 4
Wall 2y

In the realm of opinion the
impact of war is well-felt. In
certain respects freedom of
speech and of the press must be
subject to absolute curbs on ac-
count of war. No one would
challenge the right of the gov-
ernment 'to forbid statements
which might convey informa-
tion of value to the enemy.
While the provisions of the Con-
stitution which guaranty free-
dom of speech and of the press
are not suspended, their mean-
ing depends on the -circum-
stances in which they are ap-
plied. The “clear and present
danger” test was conceived dur-
ing war.

Laws which permit the pun-
ishment of people becavse of
the opinions they express are
subject to grave abuse, In times
of excitement it is natural to
condemn any person who op-
poses the view of the majority.
During a war it is almost inevi-
table that this should be the re-
action of most people. It is
particularly important, there-
fore, that prosecutions should
not be instituted except when
it ic clear that the words used
put in jeopardy the success of
the war effort. Freedom of ex-
pression must be cherished even
in times of war, not primarily
for the sake of the individual
who wishes to express an opin-
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ion but for the sake of society
which might benefit even then
from the exchanoe of ideas. Res-
treints of the free expression of
oninien even during wartime
should be ot a minimum. There
should ke no indiscriminate sup-
pression of criticism. As Wen-
dell Wiikie o aptly states, “The
more thie government objects to
criticism, the more criticism it
should get.”

Professor Chafee sets down
the ovide that should motivate
judges at such period in prose-
g:tions for the expression of
opinion:

“The true houndary line of the
First amendment  (referring  to
free specel. and free press) ean be
fixed only when Congress and the
courts realize that the principle on
which specch 1s classified as law-
ful involves the halaneing azainst
each other of twn verv important
social interests, in public safety and
in the search for truth. FEvery
reasonable attempt should be made
to maintain hoth interests unim-
paired, and the great interest in
frec speech should be saceriticed
only when the interest in publie
safety is realls amperiled, and not,
»< most nen helieve, when it 1s
harelv  eonceivable that it might
he slightlv atfected. Tn war time.
therefare, speech shonld be unres-
tricted by the censorchip or by
punishment, unless it 1 clearly ha-
ble to cause direct and dancerous
interference with the conduct of the
war” (Chafee, Freedom of Speech,
p 35

Its Application in the
Philippines

Heretofore the Philippine Su-
preme Court has not shown
awareness of the importance of
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the “clear and present danger”
rule in freedom of speech and
of the press cases. This is re-
grettable.

The “dangerous tendency” test
is so vague in its contours as to
spread 2 “dragnet which may en-
mesh anyone” who ventures to
utter a few imprudent words,
who dares to publish a few
strong comments. To sanction
such a nebulous standard as a
measure of power is to effec-
tually gag and silence men’s
minds and lips and to coerce men
into submission. It sets up a
system of intellectual tyranny
which chokes and crushes truth.

The “clear and present dan-
ger” rule is the extent to which
the government may, under the
Constitution, interfere with free
speech and free press. This is
a rule of reason. Correctly ap-
plied, it will preserve the rights
of free speech and ‘free press
both from suppression by tvran-
nous, well-meaning majorities
and from abuse by irresponsi-
ble, fanatical minorities. It is
the best available guaranty of
decency.

Freedom of speech and of the
press along with freedom of as-
sembly and religion occupy a
preferred position under our
constitutional scheme. Freedom
is the rule, restraint the excep-
t-on. There must be no restric-
tion then of the freedom to
think one’s thoughts and speak
them, except possibly in those
cases ‘“where thought merges in-
to action—and then only when
the words, printed cr spoken, so
gravely znd imminently threa-
ten interests the state is bound
to protect There i be o
compromise he-¢, foi “thorgh’
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#freely communicated,” in the
words of Justice Cardozo, "is
the indispensable condition of
intelligent experimentation, the
one test of its validity. There
is no freedom without choice,
and there is no choice without
knowledge—or none that is not
illusory.” This is as it should
be; this is the democratic way.

Allow the tongue to be fet-
tered only if there is a clear and
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present danger to the safety of
the state when judged by a stur-
dy fear. There should be an
attitude of widest tolerance to-
wards views which are strange
and uncongenial, lest by a pre-
mature stifling even of crude or
groping ideas society might be
deprived of eventual wisdom
necessary ‘for attaining a gra-
cious civilization. Only respect
for freedom can give final beau-
ty to men’s lives.

Words and the Law

ERE, as everywhere elge in the law, the war is a war
of words. To the lggal profession, above all others,
words and their meanings are a matter of supreme con-
cern. From the timne he enters the freshman class at
law school, until he sits on the highest court in the
land, the goods, wares and merchandise of the lawyer
are words. The annual coinage of words by the profes-
sion far outstrips in number the astronomical figures
of the United States Mint. The working day of the law-
yer, in the office, in the court room or on the bench, is
represented by the use of words. From any point of
view, the final product of the law, be it contract, plead-
ing, ,opinion or statute is words. FRANK GAILUR
Judge of the Supreme Court of Tennessee, Opinions
Among Other Things. Tennessee Law Review, Vol.

19, No. 5, Dec. 1946, pp. 526-527.




