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A philosophy of law may, bedefined as an integral sys-
tem of legal control in terms of
its 'final cause. It is. integral be-
cause it is, as a matter of psy-
chological necessity, supposed to
,xhibit a certain kind of inter-
ml consistency and also, as a
matter of social necessity, to af-
ford a comfortable margin of
predictability. It is a system of
('gal control because it attempts

to realize its mandates and oh-
jectives through socially binding
measures promulgated by the le-
gal authority. It is conceived in
terms of its fin,,l cayuse because
it is always taken in relation to
the achievement of a predeter-
trined end. Here is a succinct
-tatement of the predetermined
end of law which, I think, can
hardly be excepted to:

"Actio-s are indeed con-
cerned with particular mat-
ters, but those particular mat-
ters are referable to the com-
mon good, not as to a com-
mon genus or species, but as
to a common final cause, ac-
cording as the common good
is said to be the common end."
St. Thomas Aquinas, Smma

Theologic3, I-Il, 90, 2, ad 3. Con-
:roversv, however, enters the
field of legal philosophy when it
comes to specifying the means
and methods of legal control.
While the concept of control is
zenerically clear (nobody, for
instance, would dispute the ge-
neric definition that control is
active intervention), still its na-
ture and limits in the face of

varied legal situations has not
been very precisely defined and
has, for that reason, developed
into a crucial issue in the lite-
rature of modern legal philoso-
phy.

Philosophically, the concept
of legal control may be divided
into two classes: the a prioti
and the a posteriori. The a p7io-
ri concept of legal control starts
off from an ideal postulate,
usually assumed as axiomatic,
and proceeds deductively in the
enunciation of particular legal
canons which are held to apply
to any legal complexus. It is
evident that this method altoge-
ther prescinds from the empi-
rical environment of any given
lcgal situation. The leading and
the inferied premises are re-
garded as definitive formulas of
legal conduct and are for that
reason independent of' the vicis-
situdes of time and space. The
cut.,tarding example of the a
primi concept of legal control i
the metaphysical theory of law
which is usually associated with
Hegel. Here, the dialec',ical
character of the Idea (i.e. total
being regarded as spirit which
perfects itself as a result of the
synthesis of opposites), by deny-
ing the law of contradiction
both as a law of thought and of
reality, has led to the elimina-
tion of experience as one of the
centextual factors in the lawx of
progress.

The a posteriori concept of le-
gal control, on the other hand.
propounds a method and a doe-
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trine which is inverse to that of
the a priori concept. In metho-
dology, it proposes induction, or
more appropriately, experiment.
In doctrine, it advocates ocial
utilitarianism. As stated by Je-
remy Bentham, social utilita-
rianism is the interest of the
greatest number. This doctrinc-,
while remaining essentially un-
changed, has felt the powerf-l
influences of William James and
latterly of the sociological
school of jurisprudence. These
modifications will be treated in
due course. For the present it
would be convenient to recall
Pound's pithy summary of so-
ciological jurisprudence as anti-
cipated by Mr. Justice Holmes
and later developed by him in
h i s constitutional opinions.
Pound says:

"Comparing twentieth-cen-
tury science of law in Amer-
ica with the legal science of
the'last quarter of the nine-
teenth centry, the most signi-
ficant changes are, the defi-
nite break with the historical
method; the study of methods
of judicial thinking and un-
derstanding of the scope and
nature of legal logic; recog-
nition of the relation between
the law-finding elements in
judicial decision and the poli-
cies that must govern law-
making; conscious facing of
the problem of harmonizing
or compromising conflicting
or overlapping interests; the
pulling apart and setting off
of the several conceptions in-
volved and concealed in the
protean term 'a right'; faith
in the efficacy of effort to im-
prove the law and mhke it
more effective for its purpo-
ses; a 'functional point of view
in contrast with the purely

anatom.eal or morphological
standpoint of the last cen-
tury; giving up the idea of ju-
risprud'nce as a self-suffi-
cient science, and unification
cT the methods which tor-
merly claimed exclusive pos-
session of the whole field. In
each of these respects ....
Mr. Justice Holme. anticipat-
ed the teachers and thinkers
of today from twenty to thir-
ty years." Roscoe Pound,
Judge Holmes' Contributioiis
to the Science of Law. 34
HLR 449.
The sociological school of jur

isprudence may be traced back
to the social utilitarianism of
Bentham and John Stuart Mill.
These thinkers, however, did not
provide a clear-cut method of
realizing the greatest inte, est of
the greatest number. It remain-
ed 'for William James to formu-
late in a settled way the metho-
dology of social utilitarianism
in his theory of pragmatism.
According to him, ideas and va-
lues acquire significance only in
so far as they either advance or
ret -d the -ttainment of any de-
sired end. With this as crite-
rion, he pursued his theory ta
it: philosophical conclusion that
lde,, a'_d v..l'ies are true if they
"work" and false if they do not.
From this it is apparent that
there are wo imaiutable ideas
and values of right and wrong.
What is right now may be
wrong tomorrow aad, converse-
ly, what is wrong now may b.
right tomorrow.

It is more than proi ahie that
Holmes took the pragreatism of
James as the basis of his. socio-
logical theory (ridt Catherinc
Bowen, Yankrc from Olympu'u.
e-p. the portions dealing with
the corre qp ,dence between.
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.James and Holmes). Still it i,
to the great credit of Holmes
that he improved upon pragma-
tism in its relation to the law.
Pragmatism as conceived by
,Jame,; was prmarily functionat.
Holines saw further than the
mere workability of ideas. Ite-
doubtless appreciated the fact
that if ideas "worked" only in
order to serve the int rests oi
the greatest majority, tyranny
would result to the minority.
And this was precisely the grave
defect of the social utilitarian-
ism of Bentham and Mill. To re-
medy this, Holmes originated
the theory that legal progmat-
Ism consists in the hqrmowi':a-
tion or balancing of co .flicting
ji terosts. Or in the words of
Pound:

"Today, in my judgment,
the most important problem
which confronts the jurist is
the theory of interests. A
legal systcm attains the ends
of the legal order 1) by re-
cog'nizing cert:in interests,
idix idue , pablic, and sccial;
2) by defining tne limits
withiin which these interest;
hall b( , ecognized legally and

given elfect through legal
precepts ; Lnd 3) b% endeavor.
ing to secure the interests o
recognized within the defin' d
limits." (Roscoe Pound, "Phil-
osophy of Law" in Twentieth
Ceniotury Philosoph?! edited by
Dagobert Rvves.)

Here, then, law is made to per-
form the extremely delicate task
of concurrontly promot;ng ma-
jority intorests and rofegiaid-
i,g minority rights.

Since the avowed :im of ;to-
ciolopical jurisp'udence is the
harinoniz Ition of conflicting in-

ter-ests, it is at once plain that
its concl'-siors are at most tes-
tative in char'xcthr. For it may
happt.n th-ft as group iitcrests
grov mo,' assertive the demand
fo," coistitutional , -otection
co,'responoirgly g;rows with res-
pect to them. A Mr..Justi""
I~olnws sat-

"Tle provisions of th
Contituticn are not math,-
mAtical foimulaq having their
essence in their form; they"
are organic living institutions
transplanted from English
soil. Their significance is vi-
tal not formal; it is to be ga-
thered not simply by taking
the words and a dictionary,
but by considering their ori-
gin and the line of thei,
growth." Gompers v. US 2"1
T-S 601, 610.

Hence, the Constitution. is not
an inflexible instrument. Since
it is intended for all time or at
least for a long stretch of time,
ils continucd eflicacy consists
in adapting itself t the chang-
in/z needs of the national life.
I'r. Justice Frankfurter charac-
terized the method of Holmes
thus:

,Mr. Ju-tice Holmes ha, re-
called us to the triditions of
Marshall, that it is a constite,
tion we are expounding, and
not a detached document in-
viting scholastic dialectics. To
him the constitution is a
means of ordering the life of
a young nation having its
roots in the pazt-"continuitv
with past is not a duty but
a nccessity"-and intended
for the unknown future. In-
tentionvIly, therefore, it was
bound with outlines not sharp
and contemporary., but per-
mitting of increaing definit"-
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less through experience."
(Felix Frankfurter, Thc
Constitutional Opiniom of
Justice Holmes 29 HLR 683.)

Hence, law is more than logic.
As expiessed by Holmes him-
self, "the life of the law has not
been logic but experience." Of
course, it should not be supposed
from this statement that Hol-
mes altogether rejected the use
o' logic. Jerome Frank, in his
revealing Law and the Modern
Mind, has shown that Hol-
mes respected the syllogism
in a skeptical sort of way. Nei-
ther did Holmes rely largely
upon experimental induction for
the purpose of establishing his
legal conclusions. If I may be
permitted the archaic expres-
sion, I !should say that he was
a sort of an intuitive jurist who
had an immediate sense of the
varied legal implication of any
given problem. In the leading
case of Lochner v. NY (198 US
45, 76), he had occasion to con-
fess (in an impersonal way, of
course) his juristic intuition:

"General propositions do not
decide concrete cases. The de-
cision will depend on a judg-
ment or intuition more subtle
than any articulate major
premise." (italics supplied.)
Holmes regarded law as fun-

damentally dynamic. He dis-
trusted any system of thinking
which pretended to provide firnal
answers to the questions of life.
He would subject all ideas. to
the "competition of the market"
because he knew from his study
of history that ideas which were
once held to be "universally"
valid dissolved before relentless
scientific inquiry. Since he look-
ed upon life as larger thfan logic
he favored the freest latitude of

thought and action to the citizer
provided no clear and present
danger is occasioned to the so-
cial interest. (Abrams v. US
250 U.S. 616.)

To promote the utmost judi-
cial impartiality, he treated th.
constitution as above the preju.
dices of judges. He would not
make of the constitution an ins-
trument of any particular class.

"The Fourteenth Amendment
does not enact Mr. Herbert
Spencer's Social Statics... Som.,
of 'these laws embody convic-
tions or prejudices which judges
are likely to shaie. Some may
not. But a constitution is not
intended to embody a particular
economic theory, whether of pa-
ternalism and the organic rela-
tion of the citizen to the state
or of laissez faire. It is made
for people of fundamentally dif-
fering views and the accident
of our finding certain opinions
natural and familiar or novel
nd even -hocking ought not to

conclude our judgment upon the
question whether statutes em-
bodying them conflict with the
Constitution or the United
States" Holmes, J. Lochner v.
US 198 US 45, 75-6.

He was welj aware of' the
fact that the law is rather a
messy affair. Although he be-
lieved that law should exhibit
a certain degree of certainty
and predictability he was per-
suaded that such an ideal could
only be attained by purging the
law of elements that are ex-
traneous to it. For this reason,
he favored the total divorce of
law and morality. Because ac-
cording to him there is practic-
ally no difference between high
moral motives that act.9te a no-
ble man and fear of punishment



that deters a base man froom
committing' a (rime. In legal et-
fect both men retrain fio '
wronging society. This idea is
summarized by Holmes in th,!
following language:

"The piopliecies of what
the court will do in fact, and
nothing more pretentious, are
what I mean bx, the law."
(The Path of the law. IILR v.
10, p. 457.)

A word of criticism m_ ay ho
ventured with respect to this ar-
Oument. If the ethical context
t N~io'ds be eliminiated, what

difference would there be be-
tween obligations contracted in
good faith and those contracted
in bad faith, and between tort-
and crimes? The idea of Hol-
mes is valid in so far as the ne-
gative charaefer of the human
man act is concerned, but it
breaks down whenever the hu-
man act assu.mes an affirmative
character. For certainly a car.
culated crime is more heinous.
than one which results from a
flare of passion.

While the universe can be re-
duced to fixed quantitative rela-
tions by the mathematician, still
the lawyer, in spite of his pre-
tensions to legal pregnostica-
tion, cannot articulate his legal
structure much after the fash-
ion of mathematics. For the
law is principally concerned with
volatile elements. The quest for
nbsolute certainty in law is de-
nominated by Holmes as the fal-
laev of logical form If' then ab-
snlute certainty is hardly pos-
sible of attainment, how shall
we nroceed in the soution of le-
qal proYlrm? Here is the socio-
logical "key" provided by Hol-
Mes:

"The way to gain a liberal
view of your suoject is not t',
read something else, but to get
to the bottom of the subject
it.self. The means of doing
that are, in the first place, to
follow the existing body of
dogma into its. highest gene-
ralizations by the help of ju-
risprudence; next, to discover
so far as you can, the ends
which the several rules seek to
accomplish, the reason why
those ends are desired, what
i., given tip to gain them, and
whether they are worth the
price." (The Path of th.-
law 10 HLR 457.)

But the amorphism of society,
while abhorrent to the "foimal"
lawyer, is the inspiration of the
creative jurist because it pro-
vides the occasion for creative
jurisprudence. In the develop-
ment cf this idea Holmes had a
very able co-adjutor in the per-
son of Benj. Nathan Gardozo.
In The Nature of the Judicial
Process Cardozo outlined the
.Juristic method of arriving at
legal conclusions. The first me-
thod, he says, is the method of
precedent. The second is the
method of tradition which will
be applied if there is doubt as
to the proper application of a
certain precedent. This method
consists in -an fnquiry into the
customs and usages relevant to
the precedent. The third is the
method of history. And the
fourth, when all the others fail.
is the method of sociology which
consists ' in attaching legal
sanctions to emergent social
pressures" Cf. Beryl Levy, Mr.
Justice Cardozo, Philosopher of
the Law; also Beni. N. Cardozo,
The Nature of the Judicial Proi-
ees).

H(0 -11. IE> AND cA~ll)OZ0'S LEGAL° PII10 ,, OPltf 9 1
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The notion of creative juris-
prudence is not new. It was
clearly anticipated by Aristotle:

"When the law speaks univ-
ersally, then, and a case arise-,
on it which is not covered by
the universal statement, then
it is right, where the legisla-
tor fails us and has or has
erred by over-simplicity, to
correct the omission-to say
what the legislator himself
would have said had he been
present, and would have put
into his law if he had known.
Hence the equitable is just,
and better than one kind of
justice-not better than ab-
solute justice but better than
the error that arises from the
absoluteness of the statement.
And this is the nature of the
equitable, a correction of law
where it is defective owing to
fits universality." (Nicoma-
chean Ethics, V, 10, 1137b

20.)

In order to free the method
of sociology from the tyranny
of logical forms. Cardozo's at-
titude, according to Levy, "is
not so much one of defereice

as of referevce. There is not so
much reasoning from analogy as
by analogy." (Levy, Op. cit.)

While Cardozo believed in the
elegantia juris he had not such
a penchant for it as to over-
elaborate it at the expense of
the layman. Distinctions and
niceties are alien to the law
where they do not fulfill the so-
cial function of promoting the
social welfare.

There are cases where the law
is confronted by a situation
where solution hinges crucially
upon the insight of the. judge
rather than upon mere subscrip-
tion to stale legal formulas. In
this difficulty, the judge be-
comes a law-maker, albeit, inter-
stitially. His role is to recon-
cile the dynamic interests of so--
ciety with the static. Of course.
he can choose between the two.
But to preserve both in their
respective spheres-that is the
supreme task of law-and it is
the recognition of this fact and
some solid contribution to it
wherein consist the enduring
significance of Holmes and Car-
dozo in Constitutional Law.

LIBERTY cannot be conserved by majority rule unless
the majority hold sacred basic individual rights regardless
of race or creed, so that, along with our differences, of view,
we have a deep and abiding -sense of human dignity and
worth.-CHARLES EVANS HUGHES


