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INTRODUCTION

U N January 2, 1942, the JapaneseForces occupied the City of Ma-
nila, and on the next day their

Commander-in-Chief proclaimed "the
Military Administration under mar-
tial law, over the districts occupied
by the Army." In said proclama-
tion, it was also provided that "so
far as the Military Administration
yermits, all the laws now in force in
the Commonwealth, as well as exe-
cutive and judicial institutions, shall
cantinue to be effective for the time
bcing as in the past."

A civil government or central ad-
ministrative organization under the
name of "Philippine Executive Com-
mission" was organized by Order
No. 1 issued on January 23, 1942 by
the Commander-in-Chief of the Jap
anese forces in the Philippines, and
the Chairman thereof was instructed
to proceed to the immediate coordina-
tion of the existing central adminis-
trative organs and judicial courts,
based upon what had existed there-
tofore.

The Chairman of the Executive
Commission issued Executive Orders
Nos. 1 and 4, dated January 30 and
February 5, 1942, respectively, in
which courts under the Common-
wealth were continued with the same

jurisdiction, in conformity with the
iistructions given to him by the Com-
mander-in-Chief of the Japanese
forces in the Philippines in the lat-
ter's Order No. 3 of February 20,
1942. Section 1 of said Order prov-
ided that "activities of the adminis-
trative organs and judicial courts in
the Philippines shall be based upon
the existing statutes, orders, ordi-
nances and customs x x x."

On Otcober 14, 1943, the so-called
Republic of the Philippines was in-
augurated, but no substantial change
was effected thereby in the organiza-
tion and jurisdiction of the different
courts that functioned during the
Philippine Executive Commission, and
in the laws they administered and
enforced.

On October 28, 1944, a few days
after the landing in Leyte, General
MacArthur issued a proclamation
which among other things declaied
that "all laws, regulatiens and pro-
cesses of any other government in the
Philippines than the said Common-
wealth are null and void and without
legal effect in areas of the Philip-
pines free of enemy occupation and
control."

On February 2, 1945, the City of
Manila was partially liberated and
oni February 7, 1945, General Mac-
Arthur, on behalf of the government
of the United State,, solemnly dec-
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lared "the full powers and respon-
sibilities under the Constitution res-
tored to the Corn'onwealth whose
scat is here reestablished as provid-
ed by law."

These facts and events have giv-
en rise to numerous legal questions,
( ne of the most important of which
iF whether or not the laws, regula-
tions and processes of the Japanese
M ilitary Administration, the Philip-
rine Executive Commission and the
so-called Republic of the Philippines
rre valid ard binding upon their pro-
per subjects.

II

A.
THE MAJORITY OPINION

The majority opinion penned by
Justice Feria, concurred in by Chief
Justice Moran, Justices Paras,
Jaranilla and Pablo, and by Justice
de Joya in a separate concurring opi-
nion, resolved three principal ques.
tions. The first was whether acts
and proceedings of the courts of the
occupation governments were valid
and remained so even after the libe-
ration of the Philippines. The Court
held that the acts and proceedings of
those courts, which were not of poli-
tical complexion, were valid.' The
majority argued that the Philippine
Executive Commission and the so-

THE CO KIM CHAM CASE . U e 1,1, .
were civil governments establishedThe question was first presented b h iiayfre focpto

before our Supreme Court in the by the military forces of occupation
befoe ou Sureme Cout inthe and therefore wcre de facto govern-

case of Co Kim Chain v. Tan Keh. 1

It was a petition for mandamus ments of the second kind, namely,
in which Co Kim Chain, the Peti- governments of paramount force.4

ine which d C K hai the pet As the belligerent occupant has the
toner, prayed that the respondentg

judge of the lower court be ordered right and is burdened with the duty
to insure public order and safety dur-

to continue the proceedings in a civil t insur e puioea se durcase which were initiatd under the ing the occupation, he possesses all
cas whch ereiniiat uner hethe powers of a de facto govern-

regime of the so-called Republic of tf
the Philippines. The respondent
judge refused to continue the proceed- The majority further said that "it
ings on the ground that the procla- is a legal truism in political and in-
mation issued by General MacAthur enrational law that all acts and pro-
]ad the effect of invalidating all ju- ccedings of the legislative and exe-
dicial proceedings and judgments of culive and judicial departments of
the courts under the occupation gov- a de facto government are good and

ernments, and that the lower courts valid."" This statement seems too
have no jurisdiction to continue ju- broad in scope as there are acts of
hica nocjudiciong tendc inu e the military occupant which may not
dicial proceedings pending in the be valid, even during the continuance
courts of said governments in the ab- of the occupation, such as, acts
sence of an enabling law granting which the military occupant has no
such authority. And the same res- authority to do under the laws of
pendent judge contended that said war.6a
governments were not de facto gov- What occurred or was done in res-
crnments.2 pect of such matters under authority

] 41 0. G. 779
2 Co Kim Cham Case, swpra, j. 7M1'.
:I1d., p. 792.
4 Id , pp. 789-790, citing Thorinaton v. Smith, g Wall (US) 1: U. S. . Rice, 4 Wheaton

253: and Fleming v. Page, 9 How (US) 614.
5A4.. p. 787, Commenting on article 43 of the Hague Convention of 1899.

1t .. p. 785.6
a See our .omments under Dissentin- Opinions, in-ra: See also conclusion, par. 5, infra.

t
I

f
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of the laws of these local de fort
governments (refeiring to the Con.
federate Governments during the
American civil war) should not be
held to be invalid "because the exist-
ence of war between the United
States and the Confederate States
did not relieve thoze who were with-
in the insurrectionary lines from the
necessity of civil obedience, nor des.
troy the bonds of society, nor do
away with civil government or the
regular administration of the laws,
z.vd because transactions in the ordi-
nary course of civil society as organ.
ised within enemy's territory, although
Iny may have indirectly or remote-
ly promoted the ends of the de facto
or unlawful government organized
tr effect a dissolution of the Union,
were without blame except when
proved to have been entered into with
actual intent to further invasion or
insurrection." 7

And by virtue of the well-known
principle of postliminy (postlimti.
?,inim) in international law, the judi-
cial acts and proceedings of the
courts of justice of the occupation
p'overnments, which are not of poli-
tical complexion, were good and valid.
"According to that well-known prin.
ciple of international law, the fact
that territory which has been occu-
pied by an enemy comes again into
the power of its legitimate govern-
ident or sovereignty- 'does not, except
i., a vo-y few cases, wipe out the ef-
ftects of acts done by an invader,
\\hich for one reason or another it
is; within his comptence to do. Thus
judicial acts done under his control,
vhen not of a political complexion,
t.dministrative acts done to the extent
that they take effect during the con-
tinuance of his control, and the va-

r i:ous acts done during the same time
by private persons under the sanction
of municipal law, remain good.' '

"That not only judicial but also
legislative acts of de focto govern-
ments, which are not of a political
complexion, are and remain valid
after reoccupation of territory occu-
pied by a belligerent occupant, is con-
firmed by the Proclamation.", This
is of course obiter distum inasmuch
as the question before the court was
confined to the judicial process of
the Japanese occupation govern-
ments.

The second question was whether
the October Proclamation has inva-
idated all judgments and judicial
acts and proceedings of the said
courts. The majority held that the
only reasonable construction of the
phrase "processes of any other gov-
ernment" is that it refers to govern.
mental processes other than judicial
processes." "Sinc-e the proclama-
tion provided that 'all laws, Tegula-
tiens and processes of any other gov-
ernment in the Philippines than that
of the said Comomnwealth are null
and void,' the word 'processes' must
1-e construed to refer to the Execu-
tive Orders of the Chairman of the
Phiiippine Executive Commission,
Ordinances promulgated by the Pres-
ident of the so-called Republic of the
PI.ilippines, and the Constitution it-
self of said Republic, and others that
ore of the same class of laws and re-
gulations with which the word 'pro-
cesses' is associated .",

The reason advanced by the major-
.ty was that, inasmuch as under the
1rinciples of international law, all
judgments and judicial proceeding,-
which are not of a political comple-
xion, of de facto governments are

7 Id., p. 789, citing Baldy v. Hunte,. 171 U.S. 355. 4N1.
Id., p. 792, citing Hall, Intetnational Law, 7th ed., p. 518.
Id., p. 79:, staltin. that this is implied in General MacArthur's Proclamation.

l*, Id., p. 793.
i Resolution -f lie Cot on a motion for Reconaideration, Co Kim Chain Case, Nov. 16,

1 94. 42 0. (; 151 9. 1519.
Hall. cited by the majo'ity on the principle if postliminy did not mak" any distinction.
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good and valid, and remain so after
the occupied territory has come again
into the power of the titular sover-
eign, it should bc presumed that it
w5; not, and could not have be on,
the intertion of Gencral MacArtbur
to invalidate judicial processes, in
violation of said principles. Accord-
ing to a well-known rule of statutory
construction set forth in 25 RCL,
p. 1028, 'a statute ought never to be
ccnstrued to violate the law of na-
lions if any other possible construc-
tion remain.' ": "Moreover from a
contrary construction great inconve-
nience and public hardship would re-
suilt, and great public interests would
be endangered and sacrificed, for dis-
lates and suits already adjudged
would have to be again settled, accrued
ol vested rights nullified, sentences
passed on criminals set aside, and cri-
minals might easily become immune
for evidence against them may have
already disappeared or be no longer
available x x x. And it is another
well-established rule of statutory con-
struction that where great inconve-
nience will result from a particular
construction, or great public interests
would be endangered or sacrificed,
or great mischief done, such construc-
tion is to be avoided, or the court
ought to presume that such construc-
tion was not intended by the makers
(f the law, unless required by clear
and unequivocal words. ' 4

"The mere conception or thought
of a possibility that the titular sover.
eign or his representatives who reoc-
cupies a territory occupied by an
enemy, may set aside or annul all
tho judicial acts or proceedings of
the tribunals which the belligerent
occupant had the right and duty to
establish in order to insure public

.9 Co Kim Chain Case, supra, p. 7!13.
4 Td., P. 794.
4a Id.. pp. 793 794.
5 Id.. Y. 7 .

Id.. p. 796.
rd., p. 796 Siee our comments on this point

order and safety (luring militar- oc-
cupation, would Le sufficient, to paia-
iyze the social life of the country
(r occupied territory for it would
have to be expected that litigants
would not willingly submit their liti-
gation to courts whose judgments
or decisions may afterwards be an-
nulled, and criminals would not be
deterred from committing crimes
or offenses in the expectancv that
they may escape the penalty if judg.
ments rendered against them may be
afterwards set aside." '4a

"If a belligerent occupant is re-
quired to establish courts of justice
in the territory occupied, and forbid-
den to prevent the nationals thereof
from asserting or enforcing therein
their civil rights, by necessary im-
I lication, the military commander of
the forces of liberation or the restor-
ed government is restrained from nul-
lifying or setting aside the judgments
iendered by said courts in their liti-
gation during the period of occupa-
tion. x x x It goes without saying
that a law that enjoins a person to
do somethig will not at the same
time empower another to undo the
same.",

Without deciding whether the res-
tored sovereign can invalidate the
judicial acts of the occupation gov-
ernments in view "of the fact that
the proclamation uses the words 'pro-
crsses of any other government' and
not 'judicial processes' precisely.",
The majority further held that "there
is no doubt that the subsequent con-
queror has the right to abrogate
most of the acts of the occupier, such
as the laws, regulations and pro-
cesses other than judicial of the gov-
ernment established by the bellige-
ret occupant."7

under Dissenting Opinions. infra.
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The third question was whether

the present courts may continue those
proceedings pending in the courts of
the occupation governments at the
t-me the Philippines were liberated.
The majority held that the courts of
the Commonwealth government may
continue exercising the same jurisdic.
tion over cases not of political
complexion pending therein before
the restoration of the Commonwealth
Government, unless and until they are
abolished or the laws creating and
con.ferring jurisdiction upon them
were repealed by the said govern.
Inent. 6

The reason was that "if the pro-
ceedings pending in the different
courts of the Islands prior to the
Japanese military occupation had
been continued during the Japanese
military administration, the Philip-
pine Executive Commission, and the
so-called Republic of the Philippines,
it stands to reason that the same
courts, which have become reestab-
lished and conceived of as having
been in continued existence upon the
leoccupation and liberation of the
Philippines by virtue of the principle
of postliminy (Hall, International
Law, 7 ed., p. 516), may continue
the proceedings in cases then pending
in said courts, without necessity of
enacting a law conferring jurisdic-
tion upon them to continue said pro-
ceedings.";

B.
THE DISSENTING OPINIONS OF

JUSTICES PERFECTO AND
HILADO

In dissenting from the majority
opinion, both Just'ces Perfecto and
Hilado held that the phrase "all pro-
cesses" in the October proclamation
ircludes not only the executive and
legislative but also the judicial pro-

6 Id., pp 801-802.
7 Id., p. 799.
8 Id., pp. 816, 840, 845.
qI'd., p. F2

10 'd., pp. 811, 841, 845.
1IA nn. Oll 241 242

2 See Majority Opinion, supra.
See Majority Opinion. supra.

c-sses of the occupation govern-
ment. s  This seems to be the better
interpretation of the phrase. As Jus-
tice Perfecto said, "if the reasoning
of the majority to the effect that
Ceneral MacArthur could not refer
to judicial processes because they are
good and valid in accordance with in-
ternational law, why should the same
reasoning not apply to legislative
7nrd executive processes?"O

They further held, however, that
the proclamation had the efect of in-
validating all the acts, whether legis-
lative, executive or judicial, of those
governmenrts.'' They argued that
General MacArthur had full legal
euthority to invalidate all the acts
of those governments.'

As to whether the restored sover-
eign can invalidate judicial proceed-
ings of the occupation governments,
the majovity did not make any hold-
ing.2  But they did hold that he has
the power to abrogate their legisla-
tive and executive processes. 3  It is
believed, however, that, pursuing the
reasoning of the majority to the rea-
sonable limits of its logic, General
MacArthur did not have the power to
invalidate the acts of the occupation
governments, whatever the nature
of those acts may be. It should be
noted, as already stated, that Hall
who was cited by the majority did
not make any distinction when he
said that the return of the legiti-
mate sovereign does not wipe out,
except in a very few cases, the ef-
fects of the acts done by the invader
which for one reason or another it is
within his competence to do; and
the majority did not make any dis-
tinction when they said that it is a
legal truism that all acts. whether
legislative, executive or judicial, of
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de facto g,)vernmeints are good and
valid. As already pointed out, how-
ever this statement of the majority
seems too sweeping, and should be
qualified so as to refer only to those
acts which are within the compet-
ence of the military occupant to do.

The more accurate statement of
the law seems therefore to he that
the acts done by the invader, whe-
ther legislative, executive or judicial,
which are within his competence to
do under the laws of war are good
and valid, such as, the judicial ad-
ministrative and private acts men-
tioned by Hall and that not only ju-
dicial but also executive and legisla-
tive acts not of political complexion 3a

and routinary governmental acts3b

remain good and valid after -reoccu-
pation.. If this statement of the law
is correct, it follows that the effects
of the acts of the military occupant
which under the laws of war he has
authority to do cannot be wiped out
by the returning sovereign; and that
his legislative, executive and judi-
cial acts which he has authority to
do and which are not of political com-
plexion, including his routinary gov-
vernmental acts, cannot be invalid-
dated by the returning sovereign,
for a "law that enjoins a person to
do something will not at the same
time empov er another to undo the
Eame." The acts of the military oc-
cupant which he has no authority to
do or which are of political complex-
ion need not be invalidated by a de-
claration of the returning sovereign
since they became ipso facto invalid
upon reoccupation by mere operation
of law.

The majority based their opinion
that the restored sovereign can ab-
rogate legislative and executive acts
cf the occupation governments on

Wheaton's statement, cited by the
respondent judge, that "when it is
said that an occupier's act are valid
and under international law should
rot be abrogated by the subsequent
conqueror, it must be remembered
that no crucial instances exists to
show that if his acts should be re-
versed any international wrong would
l'c committed. What does happen is
that most matters are allowed to
stand by the restored government,
but the matter can hardly be put
further than this. (Wheaton, Inter-
national Law, War, 7th English edi.
tion of 1944, p. 245.)"4

But as the same majority subse-
quently stated in their resolution on
a motion for reconsideration of their
decision in the Co Kim Cham Case,
"the said judicial acts which apply
ihe municipal laws, that is, such as
affect private rights of persons and
property and provide for the punish-
ment of crimes, are good and valid
even after occupation has ceased, al-
though it is true that no crucial in-
stances exist to show that, were they
reversed or invalidated by the restor-
ed or legitimate government, interna-
tional wrong would be committed, it
is none the less true and evident that
by such abrogation national wrong
would be caused to the inhabitants
cr citizens of the legitimate govern-
rnent."5

The abrogation of some legislative
acts, such as the New Divorce Law,
so as to declare it void ab initio would
also cause a similar national wrong
and make marriage contracted after
the divorce obtained under said law
illegal, and all children born thereto
illegitimate, without any fault on
their part. The majority therefore
should not have made any distinction
at all.

'Ia It should be noted that Hall merely gives judicial acts not of political complexion as one
of the examples of the general statement he first made and should therefore not he
deemed exclusive and exhaustive.

2b George W. Hopkins Claims, 21 Amer. Journal of International Law, (1927 . 160.
4 Co Kim Chain Case, supra.
5 Resolution on the Co Kim Cham, supra.



THE VALIDITY OF ACTS DURING OCCUPATION 23

It is true as Justice Perfecto said
that "in times of war the Comman-
der-in-Chief of an army is vested with
extraordinary inherent powers.'; But
the commander of the armed forces
of the returning sovereign derives
those powers from the laws of war
and is subject to the limitations im-
posed by those laws.7 He cannot there-
fere invalidate acts which according
to those laws are valid,4 such as al-
terations of the municipal laws of an
cecupied territory made by the mili-
tary occupant for the protection of
his army or the successful prosecu-
zion of his war.'

Justice Hilado further urged that
"if the power to establish here such
a provisional government is recogniz-

ed in the Commander-in-Chief of the
invasion army, why should we not
recognize at least an equal power in
the Commander-in-Chief of the libe-
ration army to overthrow that gov-
ernment with all of its acts, at least
those of an executory nature upon
the time of liberation? Considering
the theory maintained by the major-
ity, it would seem that they would
lecognize in the Japanese Command-
nr-in-Chief the power to overthrow
the Commonwealth Government, and
all of its acts and institutions if he
had chosen to."'

It seems however that the majority
did not hold that the military occu-
pant has an unlimited power to over-
throw all the acts of the legitimate
gnvernment. They held that the mi-
litary occupant can make only such
alterations of the municipal laws of
the occupied territory and execute
only such acts as are necessary for
i e protection of his army and for
the successful prosecution of his war,
and that the military occupant can-

not alter those municipal laws need-
lcssly.'1 As a matter of fact, the
Japanese Commandel-in-Chief in his
proclamation of January 3, 1942 de-
clared that "so far as the military
administration permits all the laws
now in force in the Commonwealth
as well as executive and judicial ins-
titutions shall continue to be effec-
tive for the time being as in the
past."

The reasonable conclusion seems
therefore to be that General MacAr-
thur had no authority to invalidate
the acts of the occupation govern-
ments which under the laws of war
were validly done; and that while
the proclamation should be deemed to
refer to all acts of the occupation gev-
crnments, without any distinction, it
should not be considered as having
the effect of invalidating any of the
acts of the occup:,tion governments.

This does not however make the
rlroclamation a "mere surplusage or
an ornamental literary appendix" as
Justice Perfecto put it. The procla-
mation is a declaration of a legal
fact, namely, the invalidity of the
acts of the occupation governments
which, under the laws of war, from
,Ahich are derived the powers of those
governments, they could not have
validly done or which if they could,
ceased to be valid after reoccupation
by virtue of incompatibility with the
iiw circumstances brought about by
the return of the legitimate govern-
m ent. The proclamation thus pro-
vides a positive basis for determining
tLe nature of those acts and removes
all doubts as to the invalidity of those
acts which under the laws of war are
invalidated upon reoccupation cr are
invalid ab initio.

4; Co Kim Chain Case, p. 811.
7 I'd., Majority Opinion. pp. 787-788, citing Halleck, Vol. 2, p. 444.
s See Peralta, Case, infra, p. 213, citing Wheaton's International Law, Part II, War, pp.

97, 98, stating that in general the acts of the occupant poses legal validity and that
under international law they should not be abrogated by the subsequent government.

5 The Peralta Case. "ifra: see also Co Kim Chain Case, supra v. 787, commenting on article
43 of the Hague Convention of 1899.

5 I'd., 849.
4; Sve Majority Opinion, sup'ra; see also Peralta Case, ifra.
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With regards to the argument of has indicated that a direct action to
the majority concerning the adverse annul such judgments may be insti-
ccu sequences to some individuals tuted.
vrising out of the annulment of all Justices Perfecto2 and Hilado3 both
judicial processes under the Japanese held tlat in order to continue the
regime, Justice Perfecto said that proceedings upon the liberation of the"the tribunals are not guardians of Philippines, a legislative enactment
the legislative authorities, either an is necessary. In support of his opi-
army commander-in-chief, during nion, Justice Perfecto cited Cabantag
war, or a normal legislature, in peace v .Wolfe, 6 Phil 273 4 and the Grape-
time. The tribunals are not called shot Case, 9 Wall (US) 131-133.,
ipon to guide the legislative autho- He further stated that judgments of
rities as to the wisdon of the laws lehel courts in Louisiana were "con-
to be enacted."' He further said that validated by constitutional provi.'we can conceive of inconveniences sions," citing the case of Mehari's,
and hardships, but they are neces- etc. Bank v. Union Bank (22 Wall
sary contributicns to great and noble (US) 281)"; and that even among
purposes." sister states of the United States

On this point, Justice Hi!ado de- judgments are not executory.'
elared that the party so complaining
in voluntarily resorting to such courts Justice Hiiado further contended
should be prepared to assume the con- that the Philippine Executive Com-
sequences of his voluntary acts. His mission and the so-called Republic of
convenience should not be allowed to the Philippines were not de facto go.
v~sit upon the majority of the inha- vernments8  He argued that the re-
Litants of this country the direct con. runciation in our Constitution and
sequences of a sweeping and whole- in the Kcllog-Briand Pact of war
sv1e validation of judicial proceedings vs an instrument of national policy
in those courts. It is a fact of gen- rendered inapplicable the rules of in.
eral knowledge that during the Jap- ternational law authorizing the bel-
anese occupation, the overwhelming ligerent Japanese army of occupation
majority of our people were literally to set up a provisional de facto gov-
afraid to go to any place where there 'rnment in the Philippines, because
were Japanese sentries. it should be Japan started war treacherously and
easy to realize how hard it was for emphasized war as an instrument of
instance to procure the attendance notional policy.8
of witnesses. Under such con. The majority of the Court in its
ditions, cases of denial of a resolution on a motion for the re-
party's day in court, as known consideration of their decision in the
in our constitutional government, Cc Kim Cham case said in reply to
were to be expected.' While all these this contention that "the provisions
may be true, these whc have been of the Hague Convention which ir-
so prejudiced are not without reme- pose upon a belligerent occupant the
dy. In a subsequent case, the court duty to continue the courts as well
S Id. n. 840.
!"Id., p. 829.

16 Id., r. 860-861.
Ascan v. Quirino. 42 0. G. 1507 ; see other cases, irfraL

2 Co Kim Chain Case, p. 833, et. seq.
:: rd., n. 862.
4 Td., p. 836.
5 Id., p. 837.
r Id., .p. 837-838.
, Id., p. 838.
A Td., p. 852.5

Id., p. 835 et seq.
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as the municipal laws in force in
the country unless absolutely prevent-
ed" were not inserted for the benefit
cf the invader but for the "protec-
tion and benefit of the people or in-
habitants of the occupied territory
and of those not in the military ser-
vice, in order that the ordinary pur-
suits and business of society may not
be unnecessarily deranged."'! It may
also be pointed out that one of the
Lasic principles of the laws of war
is that the belligerents stand equally
before the law, possessing equal
rights and subject to the same duties.

Justice Hilado further urged that
to give validity to the judicial acts
of courts sponsored by the Japanese
would be tantamount to giving valid-
ity to the acts of these invaders, and
would be nothing short of legalizing
the Japanese invasion of the Philip-
[ines.10 This argument is similar
to the one advanced by justice
Perfecto where he said that the
author of the October Procla-
mation thought that "the laws, regu-
lations and processes of all the bran-
ches of the governments established
under the Japanese regime, if allow-
cd to continue and to have effect,
might be a means of keeping and
spreading in our country the Japa-
nese influence, with the same dead-
ly effect as the mines planted by the
retreating enemy."'

in answering this argument, the
majority declared that " to deny va-
lidity to such judicial acts would bene-
fit the invader or aggressol, which is
presumed to be intent upon causing
,,e much harm as possible to the in-
habitants or nationals of the enemy's
territory, and prejudice the latter; it
would cause more suffering to the
conquered and assist the conqueror or
invader in realizing his nefarious de-
sign; in fine, it would result in pe-

ializing the nationak of the occu-
pied territory, and rewarding the in-
%ader or his occupant for his act of
treachery and aggression."2 It may be
added here that it is difficult to
see how there could be any Japanese
influence in the decision of our courts
of justice under the governments in
question where they have applied the
same law in force during the Com-
nlonwealth, such as for instance, the
law punishing bigamy, simply be-
cause the authority or the physical
force behind the law was Japanese.

Justice Hilado further argued that
the Philippines was a neutral terri-
toiy inasmuch as the Philippine was
not a territory of the United States,
within the meaning of the laws of
war governing war-like operations on
enemy territory. To support this
conclusion he reasoned out that our
territory is significantly called "the
National Territory" in Article I of
our Constitution and has been recog-
nized and admitted as a member of
the United Nations. Hence, when
the Japanese invaded the Philippines
they violated the laws of neutrality
and therefore could not validily es-
tablish any de facto government in
the Philippines. We cannof agree
with this contention. Under the ele-
rentary principles of political law
End international law, the Philippines
at that time could not be other than
a territory over which the United
States, through the Congress, had the
supreme authority of a sovereign.
Ia the proclamation itself, General
MacArthur asserted the supreme au-
lhority of Ithe Government of the
United States over the Government
,,f the Commonwealth.

Justice Hilado further held that
the courts of the Commonwealth con-
'inued in the Fhilippines by the bel-
ligerent occupant became also courts

Resolution of the Supreme Coutt on the Co Kim Chain Case, sipra, p. 1518.
toCo Kim Chain Ca,,, -opra, 856, 869.

.Id, p. 819.
- Resolution of the Court sopra ,P. 1518-1519.
: (', Kim Chnm Case. pra. 1). ,54.
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of Japan, and that their judgments
and proceedings being acts of foreign
courts cannot now be considered va-
lid and continued by the courts of
the Commonwealth government after
the restoration of the latter., The
majority in answering this conten-
tion said: "As we have already stated
in our decision the fundamental rea-
sons why said courts, while function-
irg during the Japanese regime,
could not be considered as courts of
Japan, it is sufficient now to invite
attention to the decision of the Su-
preme Court of the United States
in the case of the Admittance, Jecker
v. Montgomery (13 Ho. (U. S.)
498, 14 L. ed. 240) in which it
v"as held that the courts, es-
tablished or sanctioned in Mex-
ico during the war by the com-
randers of the American forces, were
nothing more than the agents of the
military power, to asist it in pre-
serving order in conquered territory
and to protect the inhabitants in
their persons and property while it
was occupied by the American army.
They were subject to the military
power, and their decisions under its
control, whenever the commanding
officer thought proper to int.erfere.
They were not courts of the United
States, and had no right to adjudi-
cate upon a question of prize or no
prize !' ' '

III

THE PERALTA CASE

The question was again presented
before the Court in the case of Wil-
liam F. "Peralta v. The Director of
I risons.' The "petitioner-defendant,
a member of the Metropolitan Cons-
tabulary of Manila charged with the

4 Id., p. 857, et. seq.
5 Resolution of the Court, supra, 1521.
1 42 0. G. 195.
2 Id., p. 202.
-i Id., pp. 203-204.

supervision and control of the pro-
duction, procurement and distribution
of goods and other necessaries as de-
fined in section 1 of Act No. 9 of the
National Assembly of the so-called
Republic of the Philippines, was pro-
secuted for the crime of robbery as
defined and penalized by sec. 2(a)
of Act No. 65 of the same Assembly.
He was found guilty and sentenced
to life imprisonment, which he com-
menced to serve on August 21, 1944,
by the Court of Special and Exclusive
Criminal Jurisdiction, created in sec-
tion 1 of Ordinance No. 7 promul-
gated by the President of the so-call-
ed Republic of the Philippines, pur-
suant to the authority conferred upon
him by the Constitution and laws of
the said Republic. The procedure fol-
lowed in the trial was the summary
one established in Executive Order
No. 157 of the Chairman of the Exe-
cutive Commision, made aplicable to
the trial of violaticns of said Act No.
65."- The features of the summary
procedure adopted by Ordinance No.
7 are: "that the court may interrog-
ste the accused and witnesses be-
fore trial in order to clarify the
i onts in dispute; that the refusal
of the accused to answer the ques-
tions may be considered unfavorable
to him; that if fiom the facts ad-
mitted at the preliminary interro-
ghatomy it appears that the defendant
is guilty, he may immediately be
convicted; and that the sentence of
the court is not appealable except in
the case ef the death enaltv which
cannot be executed unless and until
reviewed and affirmed by a special di-
vision of the Supreme Couit coni-
posed of three Justices. '"
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The petitioner contended that the
Court of Special and Executive Cri-
minal Jurisdiction was a political
instrumentality of the Japanese mi-
litary forces, and therefore null and
void ab initio; that the provisions of
said Ordinance No. 7 are violative of
the fundamental laws of the Coin.
monwealth of the Philippines and the
petitioner has been deprived of his
constitutional rights; and that the
petitioner herein is being punished
by a law created to serve the poli.
tical purposes of the Japanese Army
in the PhilippinesA The Solicitor-
General in behalf of the respondent
argued that the Court of Special and
Exclusive Criminal Jurisdiction and
the summary procedure prescribed
are tinged with political complexion;
that the procedure prescribed does not
afford a fair trial, violates the Con-
ctitution of the Commonwealth, and
impairs the constitutional rights of
the accused persons under their legi-
timate Constitution, citing the deci-
sions of the Supreme Court of the
United States in the cases of Texas
v. White (7 Wall 700; 743) ; Horn v.
Lockhart (17 Wall 570, 581) ; United
States v. Home Insurance Co. (22
Wall 99, 104); and Sprott v. United
States (20 Wall 459)7

A.

THE MAJORITY OPINION

The Court held that the questions
involved in the case cannot be decid-
ed in the light of the Constitution
of the Commonwealth Government

but in accordance with the laws of
war from which the power of the
international law., The Constitu-
tion of the so-called Republic of the
Philippines can neither be applied
sir,ce the validity of an act of a bel-
ligerent occupant cannot be tested
in the light of another act of the same
occupant, whose criminal jurisdiction
is drawn entirely from the law mar-
tial as defined in the usages of na-
tions.' The reason was that "the bel-
ligerent occupant was totally indepen-
dcnt of the constitution of the occu-
pied territory in carrying out the
administration over said territory.
The government established over an
enemy's territory during the military
cocupation may exercise all the pow-
ers given by the laws of war to the
corqueror over the conquered, and
is subject to all restrictions which
that code imposes.,

The majority went on to say that
the doctrine laid down in the deci-
sions of the Supreme Court of the
United States in the cases cited by

hw Solicitor-General, supra, that the
"judicial and legislative acts of the
Confederate states which impaired
the nights of the citizens under the
Constitution of the United States or
of the States, or were in conflict with
those constitutions were null and
xoid, is not applicable to the present
case;" because "in the case of the
Confederate States, the constitution
cf each State and that of the United
States or the Union continued in
force in those states during the war

4T d.. p. 202.
Id., p. 203.

.Id., p. 205, See also Co Kim Cham Case, bpra, pp. 77-.,5 citing Halleck. Vol. 2, ,. 444.
7 1d., v. 205.
IdW., p, 204, citing Halleck, Vol. 2. u 466.
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ot Secession, while the Constitution the nature or character of the law so
of the Commonwealth Government applied."'" Justice Ozaeta in con-
was suspended during the occupa- curring with the majority expressed
tion of the Philippine by the Japa- the same opinion.1

iLese government or the belligerent With respect to the summary pro-
occupant at regular war with the cedure there is also no question as to
United States." The decisions of the the power of the belligerent occu-
Supreme Court of the United States pant to promulgate the law providing
in those cases rest on the proposition for such procedure. The invader
that the Union is perpetual and in- deals freely with the relations of the
dissoluble and that the obligations inhabitants of the occupied territory
of allegiance to the state, and obe- toward himself. For his security also,
dience to her laws, subject to the he declares certain acts, not forbid.
Constitution of the United States, den by the ordinary laws of the coun-
iemained unimpaired during the try, to be punishable; and he so far
War of Secession. That proposition suspends the laws which guard per-
does not hold true with respect to a sonal liberty as is required for the
de facto government established by summary punishment of any one do-
the enemy in an invaded and occu- ing such acts.- A belligerent occu-
pied territory in the course of a war pant "may where necessary, set up mi-
between two independent nations. litary courts instead of the ordinary
Justice Ozaeta, in concurring, ex- courts and in case, and in so far as
pressed the same opinion." he admits the administration of jus-

The Court further held that the tice by the ordiary courts, he may
creation of the Court of Special and nevertheless, so far as is necessary
Exclusive Criminal Jurisdiction and for military purposes, or for the
the summary procedure adopted for maintenance of public order and safe-
that court were valid. The reason ty, temporarily alter the laws, es-
was that the "criminal jurisdiction pecially the CTriinal Law. on the
established by the invader in the ba-is of which justice is administered
occupied territory finds its source as well as the laws regarding pro-
neither in the laws of the conquer- cedure.,,' The only restrictions or
ing or conquered state-it is entirely limitations imposed upon the power
from the martial law * . The so- of a belligerent occupant to alter laws
called Republic of the Philippines, or promulvate new ones, specially
bring a governmental instrumental- the criminal law regarding procedure,
ity of the belligerent occupant, had so far as it is necessary for military
therefore the powcr or was competent purposes, that is, for his control of
to create the Court of Special and the territory and the safety and pro-
Exclusive Criminal Jurisdiction. No tection of his army, are those imposed
question may arise as to whether or ty the Hague Regulations, the usages
rot a court is of a potical complex- established by civilized nations, the
ion, for it :s a mere yovernmental laws of humanity and the require-
agency charged with the duty of ap- ments of public conscience. "It i
plying the law to cases falling with- obvious that the summary procedure
in its jurisdiction. Its judgments under consideration does not violate
and sentences may be of a political these precepts. It carnot be consid-
complexion or not depending upon ered as violating the laws of human-

I Id., p. 206.
' Idl , p. 208.

I d., p. 207.
Id.. p. 223.

1 1d., p. 207 citing HaWs Ynternntional Law. 7th ed., p. 5010
Id. , pp 207-208, citing 01ppenheim's Interraional Law, VA,. II, Cth cd., 144, p. "I"
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ity and public conscience for it is
less objectionable, even from the point
of view of those who are used to the
accusatory system of criminal proce-
dure, than the procedural laws
based on the semi-inquisitorial or
mixed system prevailing in France
and other countries."4

cess of its operation,' Although the
crimes defined in Act No. 65 are de-
fined in the Revised Penal Code, they
wcre altered and penalized "with dif-
ferent and heavier penalties, as new
crimes and offenses demanded by mi-
litavy necessity, incident to a state
of war, and necessary for the con-

The Court fui'ther held that the troi of the country by the bell
sentence rendered by the Criminal occupant, the protection and
Court was vaiid because the bellige- of the army of occupation, 

rent occupant was competent to pro-
mulgate Act No. 65 which punishes cf its operati' " "The acts
the crime for which the petitioner ized wero taken out of the ter
was convicted. The laws to be en- law or Revised Penal Code,
forced by the occupant consists of. ferred to what is called mant
"first the territorial law in general, by international jurists, x x
as that which stands to the public der, not only to prevent fo
order and social and commercial life other necessities from reachi
of the district in a relation of mutual 'guerrillas' which were harrass
adaptation, so that any needless dis- belligerent occupant from evel
placement of it would defeat the ob- and corner of the country b
ject which the invader is enjoined to preserve the food supp
to have in view, and secondly, such other necessaries in order t
variations of the territorial law as case of necessity, the Imperia
may be required by real necessity and nese forces could easily req
rre not expressly prohibited by any of them, as they did, and as th
the rules which shall come before the right to do in accordanc
us. x x x Such variations will natur- the law of nations for their m
ally be greatest in what concerns the ance and subsistence.8

relation of the communities and indi- The last question considered
viduals within the district to the in- Court was the legal effect
v-ding army and its followers, reoccupation of the Philippin
it being necessary for the pro- the restoration of the Commor
tection of the latter, and for the un- Government on the punitive s
hindered prosecution of the war by imposed on the petitioner. Th
them, that acts committed to their held that the punitive sentence
detriment shall not only lose what to be valid from the time of
justification the territorial law might occupation of the Philippines
give them as committed against the United States Armed Forces.
enemies, but shall be repressed reason was that "political ac
more severely than the territorial through as of course, whethe
law would repress acts committed introduce any positive chang
against fellow subjects,' ' , "for the the organization of the coun
principal object of the occupant is to whether they only suspend the
provide for the security of the in- ing of that already in existenc
vading army and to contribute to its execution also of punitive se
support and efficiency and the suc- ceases as of course when the
4 1d., p. 208.
r d., p. 208 citinv 'e tlake, International Law, Part II. War, p. 96.
(Id.. p. ?0' citinr 1):,, United States Rule, of Land Warfare, Pub. 1940, pp. 76, 77.

Id., p. 210.
Id., p. 207.
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had reference to acts not criminal by legal rights of Filipino Citizens un-
the municipal law of state, such for der the Commonwealth Constitution.
example as acts directed against the With regards to this point, the
security or control of the invader." majority of the court declared that
In general, the acts of the occupant this reason cannot be relied upon
possess legal validity, and under in- to invalidate the judgment for the
ternational law should not be abrog- reason that the questions invoked in
ated by the subsequent government, the present case cannot be decided in
But this r'ule does not necessarily the light of the Constitution of the
apply to acts that exceed the occu- Commonwealth Government, because
pant's power (e.g., alienation of the the belligerent occupant was totally
domains of the State or the sover- independent of the constitution of the
eign), to sentences for 'war treason' cccupied territory.7

and 'war crimes', to acts of a politi- Justices Perfecto and Ozaeta
cal character, and to those that ope- were of the opinion that the summa-
rate beyond the period of occupation. ry procedure prescribed in Ordinance
When occupation ceases, no repara- No. 7 was inquisitorial and repug-
tion is legally due for what has al- nant to the humanitarian method of
ready been carried out.') administering justice adopted by

B. civilized nations.
CONCURRING OPINIONS The majority of the court said re-

Justices Ozaeta, Perfecto, Hilado, lative to this point that the procedure
De Joya, Briones and Paras, con- is less objectionable than the proce-
curr:ng in the result, wrote separate dural laws based on the semi-inqusi-
opinions, basing their conclusions on torial or mixed system prevailing in
grounds differing from those of the France and other countries.'"
majority. Justices Ozaeta I and Perfecto

Justices Perfecto and Hi!ado reit- maintain that Ordinance No. 7 viol-
erated their dissenting opinions in the ated the Hague Convention of 1899,
Co Kim Chain case.' Justice Paras the occupant not having been abso-
advanced the opinion that the Act lutely prevented from respecting our
under which the petitioner was con- law of criminal procedure.
victed was nullified by General Mac- The majority disposed of this ar-
Arthur's proclamation dated October gument by citing Hall and Oppen-
2, 1944.- heim who said in substance that the

The said dissenting opinions and invader deals freely with the inhabi-
the effect of General MacArthur's tants of the occupied territory to-
proclamation have been discussed in ward himself and may, for military
the Co Kim Cham Case. :  purposes, or for the maintenance of

Justices De Joya,4 Perfecto-, and public order and safety, temporarily
~in,p -' declard that the laws in alter the laws, especially the Criminal

question violated constitutional gua- law as well as the laws regarding
ranties and impaired the just and procedure.2

if'Id., p. 213, citing Wheaton's International Law, suipra, p. 245.
1 P rlta cn-r, supra. pp. 236, 251.
'I'd., p. 228.

See Disenting Opinions in Co Kim Chain Case, supra.
4 Peralta Case, sit ra, p. 2,4.
5 Id.. p. 237.
1; Id., p. 258.
7 Id., See Majority Opinion, suerwa.

Id. p. 250.
Id., p. 223.

1,1 Id., See Majority Opinions. svpra.
1 rJ., p. 222.
2 Id., p. 245.
:; Id., See Majority Opinion, supra.
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Justice Briones i believes that the
decisions of the Suprieme Court of the
United States regarding the acts of
rebel states or the confederacy dur-
ing the American Civil War should
apply to the acts of the occupation
governments.

It was stated in the majority opi-
nion that said decisions are not ap-
plicable to the present case because
the decision in those cases rest on
the proposition that the Union is per-
petual and indissoluble and that the
obligations of allegiance to the state,
-nd obedience to her laws remained
unimpaired during the War of Seces-
sion, and that that propositon does
not hold true with respect to a de
facto government established by the
enemy in an invaded and occupied
territory in the course of a war bet-
ween two independent nations..'

Justice Hilado argues against the
recognition of the occupation govern-
ments as de facto governments on the
ground that the acts of the govern-
ment that the belligerent occupant
establishes are made binding only
upon those inhabitatts from whom
obedience could be effectively exact-
ed; that during the Japanese occupa-
tion, the overwhelming majority of
the people never submitted to the
Japanese invaders and that only a
small majority submitted to the in-
vaders.',

In the minutes of the Supreme
Court of November 16, 1945 7 the
majority said that "according to the
Rules of Land Warfare of the United
States Army, belligerent or so-called
military occupation is a question of
fact. It presupposes a hostile invasion
-, a result of which the invader has

rendered the invaded government in-

4 Id., p. 267.
Id., See Majority Opinion, supra.
T1r.. .. 951.
742 0. G, 1515.
8Id., p. 1517, citing Hyde, International Law

U. S.. Vol. II. p.. 361-362.
Id., p. 1517, citing Hyde, op. lit., _. 364.
d., p. 1515.

t Feralta Case, svtp'a. 1'. 27,4.

capable of publicly exercising its au-
thority, and that the invader is in
a position to substitute and has sub-
stituted his own authority for that
of the legitimate government of the
ter.rdtory invaded." ' "Belligerent oc-
cupation must be both actual and ef-
fective. Organized resistance must
be overcome and the forces in posses-
sion must have taken measures to es-
tablish law and order. It doubtless
suffices if the occupying army can,
within a reasonable time, send de-
tachments of troops to make its au.
thority felt within the occupied dis-
trict." 9

The majority held that the bellige-
rent occupation of the Philippines by
the Japanese became an accomplish-
ed fact from the time General Wain.
wright, Commander of the American
and Filipino forces in Luzon, and
General Sharp, Commander of the
forces in Visayas and Mindanao, sur-
rendered and ordered the surrender
of their forces to the Japanese and
the Commonwealth goveinment had
become incapable of publicly exercis-
ing its authority, and the invader had
substituted his own authority for that
of the legitimate government in the
Philippines.10

Justice Hilado added three more
arguments in support of I-is conten.
tion that the occupation governments
were not de facto governments. The
first was that Japan violated the most
vital rules of civilized warfare as
prescribed by International Law
and must be deemed to have forfeit-
ed the right to invoke that law insofar
as specific provisions thereof would
favor her or her acts.' The second
was that the Japanese did not open-
ly and frankly represent that the
"Republic" was being establiahed

Chiefly as Interpreted and Applied by the
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under their orders; that they employ- force of tlose governments. More-
Ed all means' they could conceive to over, even if those governments did
deceive the Filipino people and the not serve the convenience of the Fi-
outside world that they had given the lipino people at all, yet the Filipino
Filipinos their independence." eople could not have avoided the es-

The argument of the majority that tablishment of those governments
governments of paramount force are anyway. It would therefore seem
established for the convenience of the unjust to visit upon the Filipinos
inhabitants of the occupied territory the inconveniences which would arise
as stated in their resolution on a out of invalidating all the acts of
motion for reconsideration of their those governments, which without
decision in the Co Kim Cham case 3 :nv consent on their part, were im-
seems applicable here. It seems im- posed upon them.
material whether or not the Japanese IV
violated the rules of international law 
or represented the occupation govern. OTHER CASES
inents as bona fide de facto govern- The rules enunciated in the fore-
ments. This is entirely the fault of going two cases have been applied
the Japanese. The rules of interna- and followed in subsequent cases. (1)
tional law are being invoked to ;up- In the case of Alcantara vs. Director
port the validity of the acts of those cf prisons, supra, the Court held that
governments, not in favor of the "a punitive or penal sentence is said
Japanese, but of the Filipino people, to be of a political complexion when
who, without any fault on their part, it penalizes either a new act not
cannot be made to suffer the incon- defined in the municipal laws, or acts
veniences envisioned by the majority already penalized by the latter as a
should the acts of the occupation crime against the legitimate govern-

governments, which were valid and me but te outiofte tern-

which continue to be valid even after t law a eni aut of -

reoccupation under the laws of war, lenses committed against the bellige-

be invalidated, rent occupant, incident to a state of

The third was that the convenience war and necessary for the control of
of the overwhelming majority of the the occupied territory and the pro-
people was opposed to the establish- tection of the army of the occupier.
ment of a government in this country They are acts penalized for public
by the Japanese. (4) It is believed rather than priva t e reasons, acts
however that no matter how odious which tend directly or indirectly,
those governments may have been, to aid or favor the enemy and are
they did serve the convenience of the dirpcted azainst the welfare. saf(ty
Filipino people to a certain extent, and security of the belligerent oc-
at least, to the extent of preserving cupant. As examples the crimes
peace and order, or to put it more against national security such as
accurately, of minimizing lawlessness treason, espionage, etc.. and againot
and disorder which might have been public order such as rebellion, sedi-
more widespread without the policing tion, etc., were crimes againt the

2 Id., p. 257.
1 Supra.
4 Peralta Case, sipra, p. 254.
1 Ramirez vs. Viola. 42 0. C. 462: Alcantara vs. Director of Prisons. 42 0 G. 490:

People vs. Benedicto Jose, 42 0. G. 697; Herrero vs. Diaz. 42 0. ; 1166: Asican
vs. Quirino, 42 0. G. 1500: Venturina v. Crurt of First ltan, 12 0 C.. 1510:
De Castro v- Court of Appeals, 42 0. G. 1S21 ; People vs. Caltlh. 42 0. G. 19147
People vs. Jaurique. 42 O.G. 2145: People vs. Toni. C.A.-G.R. No. 15. a h r 1'o ,C
Castro %s. Court of Appeals. G. R.-L. 49158: Sameth - Dir. 1,f Fri-,n, R. L-35
April 30. 1946

)
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Commonwealth or United States
Government under the Revised Penal
Code, which were made crimes ag-
ainst the belligerent occupant."' This
definition was applied in subsequent
cases.:'

In the case of Baptista v. Castafie-
da4 the Court, citing General Mac-
Arthur's prcclamation and the Pe-
,.alta case, held that the New Divorce
Law under the Philippine Executive
Commisson is no longer of any
force and effect.

Justice Hilado in his concurring
rpinion in the case of People v. Be-
nedicto Jose, supra added one more
argument to support his contention
that the "Republic" was not a de
facto government. He said that there
nre three historical facts which would
conclusively prave his point, namely:
"(1) the Pact of Alliance concluded
and signed by and between the Im-
perial Government of the Japanese
and the said "Republic" on October
14, 1943: (2) Proclamation No. 29
of the President of the "Republic of
the Philippines dated September 21,
1944, proclaiming martial law and
placing 'the Philippines and all parts
thereof "thcreunder for the alleged
reason that the 'danger of invasion
was imminent'; and (3) Proclama-
tion No. 30 of the same 'President'
proclaiming the existence of a 'state
of war x x x between the Republic
of the Philippines and the United
States of America and Great Britain,
effective September 23, 1944, at 10
o'clock in the morning"' According
to him if the "Republic" had really
been intended to be a de facto gov-
ernment, "it would not have been
in a position to enter into any pact
of alliance, nor to proclaim martial
law, nor to declare war or the exis-
tence of a state of war--all of which

pp. 482-483.
Herrero v. Diaz and People -o. Tani, supr

4 C. A.-G. R. No. 12, April 6, 1945.
p.p. '707.
p. 711.

42 0. G. 1500.

are functions appertaining solely to
a de jure government otherwise em-
powered to perform them."'  He con-
tinued to say that organization should
determine its true and real charac-
ter. If it was intended to be and
to serve as an instrumentality in aid
of Japan in her war aganst her ene-
mies which exactly the Republic of
the 'Philippines was, it simply could
not be a genuine de facto govern-
nient.7

In the case of Asican vs. Quirino,
supra, the majority opnion was that
the holding in the Co Kim Chain
Case to "the effect that judicial pro-
ceedings during the enemy occupation
are valid, does not necessarily ex-
clude an exception on judicial pro-
ceedings held actually under duress
or intimidation." Furthermore, Jus-
tce Ozaeta and Paras in dissenting
stated that "not being prima focie
void, said judgment of one of the
courts of the occupation government
could not be collaterally attacked for
the purpose of defeating the plea of
res judicata. A direct action to an-
nul it has to be instituted and favor-
able judgment obtained therein be-
fore it could be ignored or refused
full faith and credit" was the res-
pondent judge did. Under the deci-
oion of this Court in the case of Go
Kim Cham x x x there can be no
question that said judgment is va-
lid notwithstanding that it was ren-
dered during the enemy occupa-
tion.,

V.
CONCLUSION

The law, as it stands now in the
light of the foregoing cases, may
be stated as follows:

1. The Philippine Executive Com-
mission and the so-called Republic of



PHILIPPINE LAW JOURNAL

the Philippines were civil govern-
ments established by the military
forces of occupation. They, toge.
ther with the Japanese Military Ad-
ministration, were therefore de facto
governments namely, governments
of paramount force.

2. The validity of the legislative,
executive and judicial acts of those
governments cannot be tested by the
constitution and the laws of the Coin-
monwealth Govermment or of the
United States, nor by the Constitu-
tion of the so-called Republic of the
Philippines, but by the laws of war,
as established by the usage of the
world, and confirmed by the writings
of publicists and decisions of courts
from which are directly derived the
authority to establish such govern-
ments and the rules by which the
powers of such governments are re-
gulated and limited. They are to be
distinguished from the other kinds
of de facto governments, such as that
of the Confederate States, the valid-
ity of the acts of which are to be de-
termined by the constitution and the
laws of the legitimate government.

3. Under the laws of war, the only
restrictions or limitations imposed
upon the power of a belligerent occu-
pant are those imposed by the Hague
Regulations, the usages established
by civilized nations, the laws of hu-
manity and the requirements of pub-
lic conscience. The military occupant
cannot alter the municipal laws unless
absolutely necessary, but can modify,
amend, suspend or abrogate them
when necessary for his protection
and for the unhindered prosecution
of his war, since the principal object
of the occupant is to provide for the
security of the invading army and to
c. ntribute to its support and effi-
ciency and the success of its opera-
tion.

4. The creation of the Court of
Special and Exclusive Criminal Jii-
risdiction, the summary procedure
adopted for that court, and the pu-

ritive sentence rendered by it were
valid, as the criminal jurisdictional
established by the invader of the oc-
cupied territory finds its source from
martial law, according to which the
belligerent occupant was competent
to promulgate Act No. 65. The puni.
tive sentence, however, ceased to be
valid from the time of the reoccupa-
tion of the Philippines.

5. From the standpoint of their
validity, under the authorities cited
by the majority, there may be three
classes of acts of the de facto gov.
ernments established by the military
occupant. The first class refers to
those which under the laws of war
are made in excess cf its authority
or pursuant to an unlawful altera-
tion of the municipal laws of the
territory occupied. Such acts are void
ab initio. The second class relates
to those whch are executed for his
protection or for the successful pro-
-cecution of his war. Such acts are
valid only during the military occu-
pation but are invalidated from the
moment of reoccupation. The third
class pertains to those which are exe-
-cuted pursuant to the municipal laws
not altered at all by the military oc-
cupant. Such acts are valid, even af-
ter reoccupation by the legitimate
government.

6. Under the authorities cited by
the majority in arriving at the con-
clusions stated in the foregoing para-
praph, no distinction is made between
legislative, executive and judicial acts.
It would seem therefore that the vali-
dity of an act of the military occupant
does not depend upon whether it is
legislative, executive or judicial, but
upon the purpose of the act. It would
seem also that the Commander-in-
Chief of the legitimate government
cannot invaldiate acts which under
the laws of war were validly executd
by the military occupant, since the
former derives his powers either di-
rectly from te law of nations or from
the municipal law of his government
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of which the law of nations is a part.
The proclamation of General MacAr-
thur must therefore be deemed to re-
fer only to those acts of the occupa-
tion governments which were void ob
initio or which were valid only during
the military- occupation but which
were invalidated by the liberation of
the Philippines. The proclamation
should be deemed not to have inva-
lidated those acts but merely to have
confirmed their invalidity to remove
any doubts with regards to their na-
lilrc.

The majority however held that the
restored sovereign undoubtedly has
the power to abrogate the executive
and legislative acts of the occupa-
tion governments and that the pro-
clamation of MacArthur invalidated
their legislative and executive acts,
such as the New Divorce Law of the
Philippine Executive Commissibn.

But the judicial acts of those govern-
ments were held not to have been
invalidated by the proclamation be-
cause such acts could not have becn
intended to be invalidated inasmuch
as it is a legal truism that the acts
of the executive, legislative and ju-
dicial departments of de facto gov-
ernments not of a political character
are good and valid even after reoc-
cupation.

7. Consequently, the present courts
may take cognizance of and continue
the proceedings, not of a political
complexion, pending in the courts of
justice of the occupation governments
at the time the Philippines were re-
occupied by the United States and
Filipino forces. This, the present
courts may do without the necessity
of an enabling act conferding ex-
pressly upon them the authority to
do so.

W E are ever mindful of the heroic role of the Philippines and
their people in the present conflict. Theirs is the only subs-

tantial area and theirs the only substantial population

under the American flag to suffer lengthy invasion

by the enemy. History will attest the heroic resistance

of the combined armies of the United States and the Philip-

pines in Luzon, Cebu, Iloilo, and other islands of the archipelago.

Our character as a nation will be judged for years to come by

the human understanding a'nd the physical efficiency with which

we help in the immense task of rehabilitating the Philippines.-

FRANKLIN D. ROOSEVELT upon signing S. Resolutions Nos.

93 and 94, on June 29, 1944.


