
Highlights of the Yamashita
and Homma Trials*

EWSPAPERS, magazines
and reviews, local and for-
eign, had been and still are

commenting on War Crimes
Trials, not only in the European
Theatre of War, but also in the
Pacific Theatre, such as Japan,
China, Australia, Singapore and
the Philippines. The Philippines
may claim the privilege of being
the stage of the biggest war
crimes trials held almost before
the rumbling of cannons had si-
lenced and the smoke of powder
had disappeared from the hori-
zon. They have made history
of international and lasting ef-
fects.

Considerable criticism have
been heard questioning these
trials. Some have put at issue
the jurisdiction of the tribunals
and others the criminal liability
of the accused. No amount of
intelligent discusion would re-
sult unless the background is
known.

There are two types of courts,
the International Military Tri-
bunal and the Military Commis-
sions. To the first belong those
sitting in Nuernberg and Tokyo,
created under the United Na-
tions War Crimes Commissions,
being the outgrowth of an inter-
Ally Declaration signed at St.
James' Palaco in London on
January 13, 194 . Emphasizing
the reign of terror which Ger-
,many had planned in occupied
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countries as part of her nolicy of
aggression, the 1942 Declara-
tion enumerated "imprisonment
mass exposures, the execution
of hostages and massacres, as
the manifest examples of ter-
ror."

At the time the Moscow De-
claration was signed in Novem-
ber 1943 by President Roose-
velt, Prime Minister Churchill
ord Premier Stalin. on behalf
of thirty three united nations,
more gruesome details of war
criminality became known as a
result of the liberation of some
of the German-occupied coun-
tries. This Declaration contain-
ed a warning issued to the Ger-
man officers and men and mem-
bers of the Nazi Party, who
were responsible for, or took a
willing part in, atrocities, mas-
sacres and executions. They
were to be sent back to the
countries "in which their abo-
minable deeds were done, in or-
der that they might be judged
and punished according to the
laws of those liberated coun-
tries". Contemplating the mag-
nitude and extension of the con-
tinuous criminal acts that were
to be tried, it was also for-
warned that there was a group
of major criminals whose of-
'fenses have no particular geo-
graphical localization and who
will be punished upon decision
of the governments of the Al-
lies.
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The twenty German major way
criminals stood trial before the
Nuernberg Court for orders and
deeds that forced the deaths in
Europe of fifteen million men,
women and children, through
other than military action. The

stablishment of extermination
camps, of slave-labor systems,
of starvation programs-all fall
within the specified crimes.
Violation c-f the Rules of War,
such as wanton destruction of
cities, mistreatment of prison-
ers of war and the plunder of
private or public properties,
were also included in the four
major charges filed against
those accused. The data assem-
bled by the United Nations War
Commission on crimes commit-
ted by the Japanese in the Pa-
cific War was no less horrify-
ing. China reported at least
'five instances in which Japan
resorted to bacteriological war-
fare. All American flyers who
were forced to land on the coas-
tal areas of China were execut-
ed; but, worse still, all men,
women and children in the
areas where the flyers landed
were slaughtered by the Jap-
anese.

The Military Commissions
that have tried and passed judg-
ment on Japanese war criminals
in Manila belong to the second
group of courts. They have
tried cases not only of murders
and atrocities committed in the
Philippines, but also o'f some
perpetrated in Borneo, Morotai,
Celebes and other South Pacific
Islands. These commissions.
which are similar in type and
character to those established in
Australia, Singapore, Hong-
kong, China and Japan, are not,
however, of international char-
acter. They were established by
the respective armies in the

countries where crimes were re-
gistered. In the Philippines
they came under the United
States Army, with the coopera-
tion of the Philippine Army.

I have h'eard very often this
question: If China, Australia
and Great Britain had establish-
ed military commissions to try
war criminals in their respec-
tive territorial jurisdictions,
why was it that the Common-
wealth of the Philippines or Re-
public of the Philippines, being
just as well a member of the
United Nations Organization,
did not establish similar com-
missions, instead of leaving the
matter almost exclusively in the
hands of the United States of
America? I shall leave the an-
swer to your judgment.

In consonance with the poli-
cies of the United Nations War
Orimes Commission and the
Moscow Declaration, and fore-
seeing perhaps the proximity of
the end of the armed conflict,
the United States War Depart-
ment issued a letter on Decem-
ber 25 1944, creating the War
Crimes Office under the Judge
Advocate General Office of the
United States Army. During
President Osmefia's post-Libe-
ration trip to Washington, D. C.,
in March 1945, he was urged by
the Judge Advocate General of
the United States Army to
create the corresponding War
Crimes Office of the Philippine
Army. Several conferences
were held during which he was
assisted by our own Judge Ad-
vocate General. After President
Osmefia returned to the Philip-
pines, he was sent several radio-
grams by the United States Ar-
my, urging upon him the imme-
diate establishment of such Of-
fice. Although the correspond-
ing draft of the directive was
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prepared and ready since late
March or early April 1945, it
was not actually signed and pro-
claimed until August 16, 1945,
becoming known as Executive
Order No. 64, creating the Na-
tional War Crimes Office as a
division of the Judge Advocate
General Office oif the Philip-
pines Army. This Office had
the mission of collecting, record-
ing and evaluating evidence.
trying and apprehending cul-
prits, jointly with the United
States War Crimes Office; it
was further ordered to maintain
a direct liaison with the United
Nations War Crimes Commis-
sion.

No one could give any satis-
factory reason for this apparent
delay. I would say that Pres-
ident Osmeha probably realized
the impracticability of accept-
ing this tremendous work, con-
scious of the financial bank-
ruptcy of the nation. It was to
be a most costly proposition.
No mathematical genius is re-
quired to estimate that for each
of the Yamashita and Homma
trials the United States Govern-
ment has spent not less than
ONE MILLION DOLLARS.

When the Yamashita and
Homma cases were in the pro-
cess of trial, different United
States Army organizations were
in cooperation. AFWESFAC,
which is in short for American
Forces in the Western Pacific,
had charge of scientific labora-
tories, photostat work, photo-
graphers, movie directors,
sound technicians, radio com-
mentators, press relation offi-
cers, etc.

Directly also under AFWES-
PAC, there were the War
Crimes Commissions. We had
at time -five or six commissions
of five members each. headed

at least by a full Colonel. Ge-
neral and Flag Officers are al-
ways tried by Commissions head-
ed by a General, Either of the
United States or Philippine Ar-
my. Assisting these Commis-
sioners, there is an Office Staff,
composed of the Chief, which
is a full Colonel, his aides, court
recorders, reporters, interpre-
ters, attendants and a big de-
tachment of Military Police, in
charge of the orderly conduct of
trials and the custody of the
prisoners in the stockade.

There is moreover the OCCW,
in short for Office of the Co-
Ordinator for Civilian Witnes-
ses, established with the the ex-
clusive mission of bringing to
Manila civilian witnesses from
all over the country.

The group of defense counsel
is also operated under the Judge
Advocate of AFWESPAC. This
set-up gives them an apparent
edge over the prosecution, be-
cause the original review of
cases decided is conducted by
the said Judge Advocate Office
of AFWESPAC. To avoid this
apparent advantage, the defense
counsel was assigned and given
quarters wherein the defense
lawyers. were housed, together
with their staff of investigators,
reporters, agents, stenographers,
as well as the witnesses for the
defense who were brought from
the United States., Japan and all
over the Philippines.

One of the biggest items is
the so-called LUPOW Camp es-
tablished at Los Bnafios, abbre-
viation for Luzon Prisoners of
War Camp. There was a time
r. which the American person-

nel, in charge of the Camp, was
as big as two -full United States
Army Divisions; there were
other camps and stockades such
as those in Leyte, Mindanao,
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and North Luzon, the expenses
of which could be chargtable to
w'ar crimes. \\ ar (C'imes
Branch h :s screened not less
than one hundred sixty thou-
sand prisoners of war kept in
those different camps.

On the top bracket of all these
different Army units and or-
ganiza)'ons, there is the War
Crimes Branch. AFPAC, which
stands for American Forces in
the Pacific, was originally in
charge of investigation, appre-
hension and prosecution of war
crimes. Attached to AFPAC,
and assisting in many technical
ways, there was the WCID,
which is the abbreviation for
War Crimes Investigating De-
tachment, composed of a Com-
manding Officer and his staff,
and of enlisted men made up
generally of Technical Ser-
gEants, some being Doctors of
Philosophy, Masters of Arts,
etc.

Incidentally, after GHQ, AF-
PAC was transferred to Tokyo.
Legal Section of GHQ, SCAP,
took over, so that the present
work is conducted directly un-
der the General Headquarters
of the Supreme Commander for
the Allied Powers.

It was, therefore, a high tri-
bute to the Philippine Army, di-
rectly, and to the Philippine
Governmeit, i indirectly, for
SCAP, or General MacArthur,
to have appointed at a time two
Fhilippine Army officers as
Heads of sections of this organ-
ization highly technical and top
unit belonging exclusively to the
United States Army. I refer to
the positions of Chief of Prose-
cution and Chief of Review Sec-
tion. headed by me and by Ma-
jor Eleuterio P. Fojas.

A spectator at those trials
would, nevertheless, be misled
by the array of prcsecutors and
defense counsel. Take as an
specific instance the trial of
General Homma. The team o~f
prosecutors was composed of six
members. The Chief Prosecu-
tor was an American Lieute-
nant-Colonel belonging to F. A.,
two were of the USNR, one of
CAC, and one INF. I was the
only officer of JAG" D, which, as
you know, is the Legal Section
of the Army. Those are the
Army judges, and some retain
this title for life, in preference
to their Army ranks.. The bat-
tery for the defense was head-
ed by a Major of INF and as-
sisted by five other oifficers be-
longing to FA, AC, CAC, and
QMC. There was also a Cap-
tain belonging to JAGD, who
later became Acting Judge Ad-
vocate for AFWESPAC.

Unfair, would be the natural
exclamation. But, this is the
Army. Behind this confusion
of service insignias, you will
find that all of these officers
are lawyers, some of them with
experience of more than thirty
years in law practice. Others
were Federal Judges, former
District Attorneys or Law As-
sistants in big federal depart-
mental offices.

The investigation and subse-
quent prosecution of local war
crimes, would have been more
complete and accurate, to my
opinion, if they had been con-
ducted from the very start ei-
ther under experienced person-
nel of the Philippine Army or
at least with their close coope-
ration. Let me draw one exam-
ple from the Homma Case.

The team of five prosecutors
for this trial was grouped since
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September 1945, on which date
the numerous incidents and
cases were distributed to the
individuals. I was not transfer-
red from the Philippine Army
and actually assigned to War
Crimes Branch until the end of
November 1945. I was original-
lv assigned as a mere technical
adviser and sort of supervisor.
I found that all the charges and
specifications against General
Homma had not only been pre-
pared but also approved and re-
turned 'from Tokyo. No men-
tion whatever was made of the
more than three hundred Fi-
lipinos that were tortured and
decapitated inside the San Beda
College compound, of the atro-
cities committed inside and out-
side the Rizal Stadium, of the
mistreatment and killing of the
personnel of the Manila Police,
of the inhuman treatment in-
flicted on the members compos-
ing the underground broadcast
properly known as "Voice of
Juan de la Cruz," caught some-
where in Singalong Subdivi-
sion, the raping of women
throughout Greater Manila, and
worse still, the assassination of
Jose Abad Santos, He was one
of the most brilliant professors
that honored our College of
Law. And strange to say, he
was our best mentor in interna-
tional Law. But, his name was
not even, known to the whole
Prosecution Section. An exam-
ination of 'the records of the
whole War Crimes Branch,
which counted with more than
thirty two thousand individual
statements and affidavits, did
not disclose any single document
referring to his death. The op-
portunity of bringing to light
his heroic death could not be
by-passed. I willingly accepted
the job of being an Investigator

aside of that of being a Prose-
cutor. The charges and specifi-
cations had to be amended and
reforwarded to Tokyo Eor ap-
proval. When the trial was
started I was assigned sixteen
specifications out of a total of
forty seven.

Cases. before the United
States Military Commissions,
in parallel with cases before mi-
litary court-martials, are ini-
tiated by way of charges, which
are allegations. of general char-
acter, followed by specifications
indicating the particular acts of
which the accused are being
held responsible. Both Generals
Yarrashita and Homma were
chrrged in that they have "un-
lawfully disregarded and failed
to discharge his (their) duty as
commander to control the opera-
tions of the members of his
(their) command, permitting
them to commit brutal atroci-
ties, and other high crimes, and
thereby violated the laws of
war."

The specification in both
cases would f.ll under four ma-
jor classifications, namely:

(1) Crimes involving inter-
pretation of International Law;

(2) Crimes attributable to
the Kempeitai;

(3) Crimes concerning the
care and treatment of prisoners
of war; and

(4) Crimes charging speci-fic
atrocities perpetrated against
civilian and military personnel
unconnected with war opera-
tions.

The commissions. were created
as fact finding bodies, with spe-
cific instructions, of admitting
evidence that "would have pro-
bative value to a reasonable man
and is relevant and material to
the charges before the Commis-
sion". Membership was chosen



YAMASHITA AND HOMMA TRIALS

amonq high-ranking officers of
the United States Army. Gen-
erals presided whenever the ac-
cuised were Generalb or Flag
Officcrs. Cases against Field
Officers o f lower rank were
presided by full colonels.

Remember that Japan sur-
rendered in August 14, 1945,
while V-J took place on S'cp-
tember 1, 1945. Two days after,
on September 3, General Yamai-
hita surrendered in the North,
but on the 25th of the same
month, he was served a copy of
the charges against him. He
was arraigned on October 8,
1945. The trial was started on
October 29, 1945 and his dEath
sentence was read to him on De-
cember 7, 1945, which was in-
cidentally the anniversary of
the treacherous attack on Pearl
Itarbor.

It was because of this appa-
rent swiftness of the trial
against Yan'ashita that Justices
Murphy and Rutledge, of the
Unit d States Supreme Court,
dissented from the majority de-
cision of February 4, 1946, pen-
ned through former Chief Just-
ice Stone. One point of their
criticism was thatk the case was
filed against General Yamas-
hita without a proper and ma-
ture investigation, This could
be true from the position of the
Philippine Army, but it was un-
founded as far as the United
States Army was concerned.

The official records disclose
that as early as May 1945 the
Judge Advocate General of the
United States Army had created
what was then known as the
War Crimes Branch under the
Theatre Judge Advocate. On
June 9, 1945, USAFFE, one of
the major units under General
Mac-Arthur, created WCID,

with ahe mission of cooperation
with WCB, to work under the
direct administrative supervision
of AFPAC. When t'e handful of
Philippine Army officers assign-
ed to WCID reported for duty,
as mere investigators, thEy
found out that the investigation
was far advanced. The intelli-
gence services of the numerous
military units. that landed in dif-
ferent parts of the Philippines
converted themselves into inves-
tigating teams of war crimes a-
soon as landing operations were
completed. Moreover, evidence
had been flowing ii by radio
and by airmail from the United
States War Department, which
had been sorting it from all
over China, Manchuria and the
United States, consisting of
statements of prisoners of war
released or escaped from the
Pacific Theatre of operations.

Similarly, defenses counsel
were appointed for General
Homma, long before his arrival
from Japan, and they had been
served extra-officially copies of
the charges against their pros-
pective client. The official ser-
vice of such charges was made
upon him on December 15, 1945,
he was arraigned on December
19, 1945, and his trial started
on January 3, 1946, and it
lasted up to February 9 of the
same year. Two days after, on
February 11, 1946. the verdict
sentencing him "to be shot to
death by musketry" was read to
him.

Command responsibility wqs
demanded, for Article 1, of the
IV Hague Convention of Octo-
ber 18, 1907, expressly provides
that all Army units should be
"commanded by a person res-
ponsible for his subordinates."
The command of military troops
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is accompanied by a broad au-
thority and a corresponding
heavy iesponsibility. It is na-
turally absurd to consider a com-
mander a murderer or a rapist,
because one of his soldiers com-
mits murder or rape. Nonethe-
less,when murders and rapes are
vicious and widespread, and
there is no effective attempt by
a commander to discover and
control the criminal acts, such a
commander may be held respon-
sible, even crimin'Ily liable, for
the lawlessness of his troops.

The evidence in both the Ya-
mashita and Homma trials,
through one hurdred twenty
three specifications in the form-
er, and forty seven in the lat-
ter, established conclusively
that crimes, were so extensive
and wide-spread, both as to time
and area, that they must either
have been wilfully permitted bv
such Commanders, or secretly
ordered by them.

An attempt was made to
question the applicability of
those rules of International
Law, as well as the imposition
of sanctions for their violation.
Twenty-five years ago, when 1
took my bar examinations, I
was given full credit by my ex-
aminer when I answered that
the 'only sanction of 'Interna-
tional Law was moral in char-
acter. I admit that we were aI
wrong. Our Supreme Court
rightfully held that these laws
have been assimilated by our
Constitution of 1935 as part of
the law of the land.

The IV Hague Convention of
1907 also provided that inhabi-
tants and belligerents shall re-
main under the protection and
rule of the "the principles of
the law of nations, as they re-
cult from the usage established

among civilized peoples., from
the laws of humanity and the
dictates of the public cons-
cience."

International Law is the sum
total of the different laws, con-
ventions, treaties and customs
adopted from time immemorial.
It is also composed of those
precedents established by one or
two nations in her dealings with
other states, which have found
acceptance among the rest of
the states.

It has been urged that these
trials for war crimes have no
precedent. It was contended
that these accused should have
been tried by 'their own np'ople.
But, the Leipzig trials, held at
the close of the First World
War, became a mockery of jusc-
ice and ended in frustration of
the law, because the parties ac-
cused were tried by tribunals
composed of their own country-
men.

As the fields of war extend
beyond one's own boundaries,
the unperturbed dignity of
reason must not fail. Reasons
of expediency must not defeat
fundamental exigencies of hu-
manity. Justice and equity re-
quire that the peoples in occu-
pied regions be treated in the
same manner as the occupying
power would wish to see its
own citizens treated. Precedent
will have to be set or establish-
ed one time or another. Lack of
precedent does rot 4imply ab-
sence of the rule or does not
deny the rightfulness of an ac-
tion, if such action comes with-
in "the laws of humanity and
the dictates of the public cons-
cience." It is absurd to pretend
that because of the lack of pre-
cedent, a commander of a mili-
tary troop should not be held
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responsible for the atrocities
committed by his personnel
when such crimes were so ex-
tensive and wide-spread, both
as to time and area, that indi-
cated either wilfull permission
or rt least a secret order, if net
military tolerance. Similarly,
after aggressive war was ovit-
lawed in several internationa!
treaties, of which Germany and
Japan were signatories, it can-
not be logically pretended th'.t
the leaders of such aggressi'e
war should go scot-free.

'[he trials in Manila followed
the general trend of a universal
feeling that out of this war
should come unmistakable rules
and workable machinery from
which anyone who might c,)n-
template another era of carnave
and brigandage, would know
that he would be held personal-
h responsible and would be
panished accordingly.

We were set to determine the
innocence or guilt of the a:cus-
ed after a hearing as dispas-
nionate as the "LimEs and the:
horrors we have to deal with
will permit and upon a record
that will leave our reasons and
motives clear. It was determin-
ed, however, as it was previous
ly in the European Theatre,
that these hearings musL not be
rrgarded in the same light as
a trial under our system, wheie
defense is a matter of convtitu-
tional right. Fair hearings for
the accused were, of course, re-
quired. To make sure that we
ponish only the right man and
for the right reasons, tie pro-
cedure adopted in these hear-
ings was adequate to bar obs-
tructive and dilatory tactics re-
sorted to by defendan +s in our
ordinary criminal trials.

It is about time to reject the
paradox that legal responsibil-
ity should be the Last where
power is the greate-,t. This lac-
ter is just a relic of the doctrine
i fthe divine right of kings. As

Lord Coke said to Kirg Jame,
three centuries ago: "Even a
king is still under God and the
Law". The common mission,
both in the Yamashita and in the
Homma trials, was to prosecute
and secure the conviction, if pos-
sible, of the ton men of the oc-
cupation and invasion armies,
respectively, for only by dc:ng
so can there be iust retribution
for many of the most brutal
acts. The years that had trans-
pired. the changes that had )c-
curred in the phys ical appear-
ances of the perpetrators, the
natural accidents of a shaky oc-
cupation, made a most difficult
task for anybodv to secure ade-
ouate identification of indivi-
dvial perpetrators of atrocities
and crimes. Witnesses are
rarelv able satirfactorily to
identify pavticular soldiers in
uniform whose a.-!ts they had
witnessed.

Mr. Justice Murphy, our
former American High Com-
missioner, dissented against the
two majority deisioils render-
ed by the Federal Supreme
Court in the Yamashita and
Itomma cases. He was more
subjective and sentimentalist
than anvthing else. In accord-
ance with his dissenting opinion.
he objected against Yamashita's
trial because under the proce-
dnre established, his fate as q
vanquished General was in the
hands of his conqueror. On the
other hand, in his dissenting
opinion in the Homma case, he
claimed that Homma's fate, as a
formpr victorious conqueror of
the Philippines, was placed in
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the hands of the vanquished and
the conquered.

Time will judge whethcr we
have accomplished our major
objective. We have strived to
humanize the methods of war
and to alleviate the sufffcrings
of conquered peoples. I cou-
sider this to be a step towards
the moralization of Internatioi -
al Law, for its preservation
against egotistical deviation and
its special significance for those
peoples who are less provided

w%ith external and material
manans of force.

A precedent has been estab-
lisr.a that any wanton disre-
gard for the dignity, liberty and
life of man by a series of acts
irreconcilable alike with the
precepts of positive Int-rna-
tional Law and those of the law
of nature, as well as with the
elementary rights of humanity,
is not teyond the sanction of
law and justice.

kr

T HE right to due process of law is more than a prerogative.It is ,,'n imminent and inalienable right of every man, wo-

man, and child living under a government of laws. It ca,':zot

be dispensed with or brushed aside either in time of war or in

time of peace. In time of war martial law may be declared. But

even under martial law appropriate tribunals such as courts-

martial are set up to hear and decide the case before anybody

can be punishedi. - JUSTICE ROMAN OZAETA, Dissenting

Opinion, Lily Raquiza v. Bradford, 41 Off. Gazette 626, 638.


