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HE earliest common law con-
ception of a corporation was

a body politic organized and
created for the carrying out of mu-
nicipal, ecclesiastic or eleemosynary
purposes only. Since then, the
use of these artificial persons has
been gradually extended to profit-
making enterprises until, at the
present time, it is through such or-
ganizations that a large part of the
business of the world is transacted.

Chief Justice Marshall’s classic
general definition of a corporation
has so far been the most accepted
and approved—"'a corporation is
an artificial being, invisible, intan-
gible, and existing only in con-
templation of law. Being a2 mere
creature of the law, it possesses on-
ly those properties which the
charter of its creation confers upon
it, either expressly or as incident-
al to its very existence.”” (T rustees
of Dartmouth College vs. Wood-
ward, 4 Wheaton, 518). Accord-
ing to Section 2 of our Corpora-
tion Law (Act 1459), “a corpo-
ration is an artificial being created
by operation of law, having the
right of succession and the powers,
attributes and properties expressly
authorized by law or incident to
its existence.”

Corporations have been various-
ly classified, but the most funda-
mental division of corporations is
that which divides them into pub-
lic or private corporations. Section
3 of Act 1459 (Corporation

Law) provides: “‘Corporations
may be public or private. Public
corporations are those formed or
organized for the government of
a portion of the State. Private
corporations are those formed for
some private purpose, benefit, aim
or end as distinguished from pub-
lic corporations which have for the
purpose the general good and wel-
fare.”” Corporations strictly pri-
vate are those the direct object of
which 1s to promote private inter-
est and in which the public has no
concern except the indirect benefits
resulting from the promotion of
trade and the development of the
general resources of the country.
They derive nothing from the
government except the right to be
corporations and to exercise the
rights expressly granted. In all
other respects, to the extent of
their powers, they stand on the
footing of natural persons, having
such property as they may legally
acquire and holding and using it
ultimately for the exclusive benefit
of the stockholders. (Miner's
Ditch Co. vs. Zellerbach. 99 Am.
Dec. 300).

The definition of a public cor-
poration given by our corporation
law 1s not comprehensive but lim-
its itself to what is practically a
definition of what are now known
as public municipal corporations.
A public corporation is one con-
trolled by the State, solely as its
own devise and agency for the ac-
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complishment of part of its pub-
lic work. Public corporations are
of two kinds—municipal and
non-municipal. The non-munic-
ipal public corporations may either
be public quasi corporations or
quasi-public corporations. A pub-
lic quasi corporation is one which,
on account of the limited number
of its corporate powers, ranks low
in the scale or grade of corporate
existence. A quasi-public corpo-
ration is a private corporation af-
fected with a public interest. (EI-
liot: Municipal Corporations, 7:
McQuillin: Municipal Corpora-
tions, 255-271). In general, a
non-municipal public corporation
is one created by the state solely
as its own device and agency for
the accomplishment of some part
of its own public work other than
the local government carried on in
designated areas by municipal cor-
porations or quasi-municipal cor-
porations.  (Elliot: Municipal
Corporations) .

The distinction between public
and private corporations has ref-
erence to their powers and the pur-
poses of their creation. They are
public when created for public
purposes connected with the ad-
ministration of government only
and where the whole interest and
franchise are the exclusive property
and domain of the government it-
self. (Yarmouth vs. Yarmouth,
56 Am. Dec. 666). (1) Public
corporation is created for political
purposes, with political powers, to
be exercised for purposes concerned
with the public good in the admin-
istration of civil government; an
instrument of government subject
to the control of the Legislature,
and its members officers of the
government for the administration
or discharge of public duties. A
private corporation, on the other
hand, is not municipal nor created
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for public purposes; it is not an
instrument of government created
for its own uses nor are its mem-
bers officers of the government ot
subject to its control in the due
management of its affairs, and
none of its property and funds be-
long to the government. (2) Pub-
lic corporations are to be governed
according to the law of the land
and the government has the sole
right, as trustee of the public in-
terest, to inspect, regulate and con-
trol the corporation, its funds and
franchise. Private corporations on
the other hand are to be governed
by their articles of incorporation,
and their by-laws, subject only to
the visitorial powers of the state
in certain cases. (3) The charter
of a public corporation is not a
contract whereas the charter of a
private corporation, when accepted
1s a contract. (4) In the case of
public corporations, the whole in-
terest is in the public. The fact of
the public having an interest in the
works or property or object of a
corporation does not make it a
public corporation. All corpora-
tions, whether public or private,
are in contemplation of law,
founded upon the principle that
they will promote the interest or
convenience of the public. (19 R.
C. L., 691; Maryland vs. Wil-
liams, 3 Macy's Cases).
Ordinarily, as between corpo-
rations owned by the government
wholly for public purposes and
corporations owned by private in-
dividuals for their own benefit,
aim or end, though the object be
one in which the public has an
interest, there will be no difficulty
in determining which corporation
is public and which is private. If
a corporation is owned wholly by
a private individual, though the
public may have an interest in its
object, the corporation is still a



390

private corporation. The mere
fact that the undertaking is one in
which the state itself might enter
upon as part of its public work
does not make a corporation a
public one. (Maryland vs. Wil-
ltams, Macy’s Cases 3). This is
true even though the state may
have granted an endowment to
such a private corporation or be-
stowed upon it some special priv-
ilege or power (Allen vs. Mechem,
! Sumner. 276) or declared such
a corporation to be a public cor-
poration. A state may not, by leg-
islative fiat change that which in
its nature is essentially private to
a public institution and subject it
consequently to all the powers of
the government with respect to the
latter corporation. Such a hold-
ing would be tantamount to an
arbitrary taking of private prop-
erty without due process of law.
(New State Ice Co. vs. Liebman,
281 U. §. 297: Charles Wolff
Packing Co. vs. Court of Indus-
trial Relations, 262 U. S. 522)

Cases arise, however, where the
proper classification of a given cor-
poration has proved to be no sim-
ple matter. This is so in the case
of government owned corpora-
tions. The power of a state to
utilize artificial persons to carry
out its purposes and policies is rec-
ognized. ‘“The powers given to
government imply the ordinary
means of execution. the power
of creating a corporation, though
appertaining to sovereignty is not,
like the power of making war or
levying taxes, or of regulating
commerce, a great substantive and
independent power which cannot
be implied as incidental to the
powers of government or used as
a means of operating them. It is
never the énd for which other pow-
ers are exercised but a means by
which other objects are accom-
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plished . The power of creating
a corporation is never used for its
own sake but for the purpose of
effecting something else.” (Mc-
Cullough vs. Maryland, 4 W heat-
on, 316). Such corporations
owned and created by the govern-
ment may be either public or pri-
vate corporations. Theoretically,
where the power to be exercised by
a corporation is of a character that
it may be performed only by the
government, the corporation or-
ganized by it is 2 public corpora-
tion. But government control and
supervision and the field of gov-
ernment activity has so greatly ex-
panded that it is now not possi-
ble to lay down a clear-cut distinc-
tion between purely governmental
powers and purely proprietary
powers of government.

Moreover, governments in the
exercise of their powers, have
found that the development of pri-
vate enterprise is a mnecessary ad-
junct to the economic progress and
well-being of the people the at-
tainment of which is one of the
ends of government. The Consti-
tution of the Philippines in Art.
XIII, sec. 6 provides that “The
state may, in the interest of Na-
tional welfare and defense estab-
lish and operate industries and
means of transportation and com-
munication, and upon payment of
just compensation, transfer to pub-
lic ownership utilities and private
enterprises to be operated by the
government.” When for any rea-
son, private capital is unwilling to
take the risks of an essential busi-
ness, the government will some-
times step in as an operatcr and
continue and mantain the opera-
tion of the same in order to pre-
serve the benefits that the enter-
prise affords society. A number
of such corporations have been
created 1n the United States.
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Among these are the Federal Loan
and Savings Association and the
Home Owners’ Loan Association
created by Act of Congress of June
13, 1933, “Great confusion has
arisen as to whether or not the
corporation itself is a public one.
There can be no question that the
corporation is an instrumentality
of government, engaged in a great
undertaking affecting the public.
The distinction failed to be recog-
nized is that while the undertak-
ing has the characteristic of a pub-
lic enterprise, yet the acts author-
zed have to be performed through
the arm of a private corporation
rather than by means of the exer-
cise of power by a government of-
ficer or by a legislative body itself.
The authorities are uniform in es-
tablishing that such a corporation
is private corporation. (Gill vs.
Reese, 1936; 63 Ohio App. 334).
The Home Owners’” Loan Asso-
ciation is engaged in loaning mon-
ey and in financing mortgages in
real estate security, which is a busi-
ness usually conducted by private
persons. Though the government
owns all the stock, it should be
regarded as a separate entity.
(Central Marker vs. King, 272 N.
W. 244). Although the Home
Owners” Loan Association 1s ex-
pressly declared to be an instru-
ment of government, it is never-
theless a private corporation sub-
ject to suits. (McAllister vs. Dra-
peau, 1938; Cal. App. 85 [2nd]
523).

The National Assembly has
similarly found it necessary to
create various corporate agencies to
carry out the economic and polit-
ical policies of the government.
Typical of these corporate agencies
are the National Development Co.,
Com. Act No. 182; National Pro-
duce Exchange, Com. Act No.
192: and National Power Corpo-
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ration, Com. Act No. 120, all of
which have been expressly classi-
field by the National Assembly as
public corporations. The general
purpose of these corporations is to
act as instrumentality or agency of
the state in the coordination of the
productive forces of the country;
they are generally made subject to
the provisions of the corporation
law (Act No. 1459) in so far as
the same is applicable or not in-
consistent with the provisions of
their respective creative acts; 51 %
of their capital is subscribed by
the government while the remain-
der may be offered to the provin-
cial, municipal, or city govern-
ments.

In all these instances, the busi-
ness conducted by the government
is often monopolistic due almost
wholly to the circumstances that
brought about its participation in
business. In other cases the prime
motives of government interest in
business is the regulation of pri-
vate enterprise. I he government
has often found regulation of pri-
vate enterprise through the usual
government agencies ineffective.
Corporations have been found
highly successful in coping with
the situation. Regulation here
takes the form of competition with
private enterprise, thereby forcing
the latter to attain the level or
standards established by such gov-
ernment owned corporations if
they would maintain their exist-
ence. In view of the circumstances,
these government corporations
must necessarily take the form of
commercial corporations and exer-
cise powers commonly found in
private corporations and perform
their usual activities. Obviously,
such corporations owned and con-
trolled by the government, created
to carry out a government func-
tion of regulation, are government
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instrumentalities. How and on
what basis may their nature be de-
termined? The nature of the ac-
tivities are essentially private and
should ordinarily classify them as
private corporations owned and
controlled by the government.
But in view of their being instru-
mentalities of government, a doubt
arises as to their legal standing.
Does this necessarily make them
public corporations? ““The Gov-
ernment is made the majority
stockholder evidently in order to
insure proper governmental con-
trol and supervision and thus place
the government in a position to
render all possible encouragement,
assistance and help in the prosecu-
tion and furtherance of the cor-
poration’s business. The National
Coal Company is a private corpo-
ration. The fact that the govern-
ment happens to be a stockholder
therein does not make it a public
corporation. It is subject to all
the provisions of the Corporation
Law in so far as not inconsistent
with the act of its creation. As
a private corporation, it has no
rights, powers and privileges
greater than any other corpora-
tion.” (National Coal Co. wvs.
Collector of Internal Revenue. 49
Phil. Reports, 583). The Leg-
islature 1s empowered to create
and control private corporations.
By becoming a stockholder in the
National Coal Company, the
government divests itself of its
sovereign character so far as re-
spects the transactions of the cor-
porations. But the National Coal
Company remains an agency oOr
instrumentality of the govern-
ment . Public funds were ap-
propriated to create the corpora-
tion. These funds were used to
purchase stock. The government,
the owner of the majority stock
in the corporation, naturally do-
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minates the management of its
property. The government may
enforce its policies and secure re-
lief through the corporation as a
stockholder. This situation will
be better understood when it is re-
called that, in addition to the Na-
tional Coal Corporation, the Phil-
ippine Legislature has created the
Philippine National Bank, the
National Petroleum Co., the Na-
tional Development Company,
the National Cement Company
and the National Iron Company.
The Legislature has, in each of
these instances, directed that a
majority of the shares be pur-
chased by the government and has
appropriated money for this pur-
pose. All these are conspicuous
instances of a paternally inclined
government investing large sums
in business enterprises who after
organization and acquisition have
vitally concerned the government.
(Government wvs. Springer, 50
Phil. 261).

A not infrequent result of the
use of corporate agencies and in-
strumentalities of government is
the creation of corporations pos-
sessing a double or dual aspect and
exercising both public and private
functions. ““As long as the de-
fendant corporation was function-
ing as a government agency in re-
lieving the distress of unfortunate
people by making loans, it is dif-
ficult to understand what would
be the basis of any suit against
the corporation (the theory being
that as part of the government it
cannot be sued without the sover-
eign’s consent.) It is function-
ing differently after its loans have
been made and the distress relieved
and the corporation begins to act
in a proprietary way in taking ti-
tle to the property and managing
and controlling such property
The distinction between govern-
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mental and proprietary function
is reasonably clear. A private cor-
poration could not have undertak-
en the work of refinancing mort-
gages in such great scale as did
this public corporation. But when
it comes to the ownership and
renting of several pieces of prop-
erty. the acts and duties of the
corporation are those of individ-
uals and private corporations
involving no particular function
of government. (Gillen vs. Home
Owners’ Loan Corporation, 1939;
21 N. E. ed., 521; Mt. Hope Ce-
metery vs. Boston, 33 N. E. 695).

It is with regard to corpora-
tions such as these, created by the
government as an adjunct in its
exercise of the regulative function
and those created in furtherance of
its paternalistic and economic pol-
icies that a difficulty arises in de-
termining the character of the cor-
poration as a public or private cor-
poration. For with regard to cor-
porations exercising functions in
aid of what are essentially public
and governmental powers such as
the executive, legislative or in
some instances judicial powers,
they must of their own nature
and effect' be obviously public,
and clearly distinguishable from
government-owned private corpo-
rattons.

When is a government corpo-
ration public and when is it pri-
vate? The purpose of the corpo-
ration, though of importance, is
not decisive of the question. In
the first place, it is admitted that
most corporations, public or pri-
vate are in contemplation of law
founded upon the principle that
they will promote the interest of
the public. In the second place, it
1s difficult to conceive of a purely
private or proprietary purpose to
be subserved by the government
without the injection to a certain
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degree of some public interest, {or
any purpose, though private, of
the government must naturally af-
fect the public interest. Neither
does the status of being an instru-
mentality of government subject
to its supervision and control fur-
nish a satisfactory basis of distinc-
tion. The decisions of the United
States Supreme Court (U. S. Ex
Rel Skinner Corporation vs. Mc-
Carl 275 U. S. 1; U. S. Shipbuild-
ing Board Emergency Fleet Corpo-
ration vs. Chase, 264 U. S. 586;
Providence Engineering Corpora-
tion vs. Downey Shipbuilding
Corporation, 294 F. 641; Keifer
vs. Reconstruction Finance Cor-
poration) have established that an
agency or instrumentality of the
government may be either a pub-
lic or private government corpo-
ration. The corporations created
by the National Assembly as agen-
cies of the government to carry out
economic and political policies have
been either public or private corpo-
rations. In many of them such as
the Agricultural and Industrial
Bank (private corporation), Na-
tional Coconut Corporation (pri-
vate), National Power Corpora-
tion and National Development
Company (public corporations)
the officers and directors are either
in the government or are appoint-
ed by the President of the Philip-
pines with the consent of the
Commission on Appointments of
the National Assembly, subject
consequently to the general execu-
tive power of supervision. Some
of them are also madz subject to
the provisions of the general cor-
poration law in so far as the same
is applicable. Both classes of gov-
ernment corporations are to be
governed primarily according to
the law of the land, the gcvern-
ment having the sole right in both
instances to inspect, regulate, con-
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trol and direct the corporation,
its funds and franchises.

The distinction existing be-
tween public corporations and
private corporations with regard
to the nature of their charter is
of no importance in the case of
government corporations. In the
latter case the government may
amend, alter, or repeal the char-
ter of its corporations at will, sub-
ject only to the general constitu-
tional limitations in the cases
where such action may affect the
private rights of individuals.
There does not seem to be left
any substantial or marked demar-
cation line between public and
private government corporations
except the question of legislative
intent. If the Legislature intended
to create a public corporation,
then 1t will be so considered prima
facie; otherwise the corporation
may be private, though still a
government instrumentality. The
effect of all these is to base the
determination of corporate charac-
ter on mere legislative pronounce-
ments by the creation of a legal

fiction. Is the National Assembly
authorized to create essentially
private corporations and invest

upon them the character of public
corporations without pronounce-
ment? Section 7 of Art. XIV of
our Constitution provides: ‘“The
National Assembly shall not, ex-
cept by general law, provide for
the formation, organization and
regulation of private corporations
unless such corporations are
owned or controlled by the gov-
ernment, or any subdivision or
instrumentality  thereof.”” This
section together with the previous-
Iy cited section of the Constitu-
tion reaffirms the power of the
government to own and operate
private enterprises through the me-
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dium of corporations, owned or
controlled by 1t. But it does not
give any power to invest such pri-
vate corporations with the charac-
ter of public corporations. In
creating the Boy Scouts of the
Philippines, Com. Act No. 111,
and the Girl Scouts of the Philip-
pine, Com. Act No. 542, as pub-
lic corporations, the National As-
sembly has not furnished any
reasonable basis for the classifica-
tion. The purposes of both cor-
porations are, admittedly, public,
but from the charters of both, it
is evident that their funds are their
own private funds though a por-
tion may be endowed by the State
or any subdivision or instrumen-
tality thereof; their officers are
private individuals and in no case
subject to government supervision
and control, except the general
visitorial power to which all pri-
vately owned corporations are nec-
essarily subject in the interest of
the public. To create a public cor-
poration, two requisites must con-
cur, namely: (1) that it be found-
ed wholly for public purposes, and
(2) that the whole interest in it be
in the public. In these two cases
while the purpose is public, the
whole interest in private. Essential-
ly, therefore these corporations are
private corporations made public
merely by legislative investiture.
Decisions of the United States Su-
preme Court have repeatedly denied
to the Legislature the exercise of
such a power. (Michigan vs. Duke,
266 U.S. 570; New State Ice Co.
vs. Liebman, 281 U. §. 297).
Moreover, to allow the Legislature
to create private corporations as
public corporations would pave
the way to an evasion of the con-
stitutional prohibition directed to
the Legislature from creating pri-
vate corporations by other than
general laws.



