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The separatist movement initiated since the yvear 1896 up to th:
promulgation of the Malolos Constitution establiching the Philippine Re-
public, was not a mere stroke given to chance, an outburst of ungovern-
able passions, but was entirely an action well ponderel over, conducted
throughout upon a platform of lofty ideals of emancipation and organ-
ization. It was thus a movement both political and eonstitutional. Those
who ohserve the tendencics of each step, as well as the purpose of each
plan, will xee at every turn the constructive genius inspiring the work o
destruction. Tlow like a paradox! Beside the armed hand there was
always reason ax a guide. Every warrior had his statesman. Emilio-
Jacinto was that of the *katipunero” Bonifacio; Rianzares Bautista, Ma-
bini, Paterno and others, those of the revolutionixt Aguinaldo. Picture
in your mind this effective coalition and you will see life exalted over death,
law enlightening the chaos: a bloody eampaign for the ideals of civilization.

The student of political science need not go out of the country to find
abundant material, still fresh, a field hardly explored, at a time when ideax
were poured forth with vehemence, like a spontaneous explosion, in order
to form as a whole the political program of the epoch. And what an
epoch =0 short and productive! From August, 1896 until 1899—hardly
two vears—that ideal manifested itself in Constitutional projeets, pro-
grams of reforms, organic decrees, manifestos, memorials, hand-bills, dee-
larations of rights and other documents then in vogue.

The “Cartilla” (charter) of the Katipunan was the first plan of demo-
cratic organization ascribed to the genius of Emilio Jacinto, justly called
the brain of that Association. It is a collection of moral and political
priﬁciplos, a code for the man and the citizen, which teaches him all at
the same time, freedom, equality und sacrifice for the mother country.
“A man is not the worthier just because he is King, has an aquiline nose.
white complexion, nor because he is a priest, the substitute of God
(kahalili #ig Dies), nor because of the high prerogatives which he enjoys
on the surface of the earth; but it is he, and with greater and truer worth,
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who practices the good and has his word of honor, who is dignified and
noble; he who does not trample upon the rights of others nor allows his
to be trampled upon; he who knows how to prize -and love the mother
country, even thongh he has been brought up in the mountains, and does
not know any language than his own native tongue.” Thus recited a para-
graph of the “Cartilla.”

At the beginning of the second period of the Revolution, Aguinaldo
repeated the same thoughts in different words, when he made his famous
appeal to all the Filipinos inviting them *to unite as a people for the for-
mation of a noble ~ociety, hased not upon blood or pompous titles, but
upon the work and personal merits of each one; a free society where there
exist no egoisms and personal politics to annihilate and crush it, nor envy
and favoritism to debase it, nor braggartism and garrulity to ridicule it.”

Emilio Jacinto completes his political ideas, which were the sume as
those of the Katipunan, in his other writings. Here are some of its para-
graphs:

“I believe, and do firmly believe, that the prosperity of a people de-
pends upon the people itself. A people who knows and esteems reason,
and has, for a rule of conduct, goodness and dignity in all its aets, will
not place itself at the mercy of any tyrant, nor submit to force or fraud,
nor become a tool of the haughty and abominable prevaricator who rules
from the heights of power.

“We xhould not recognize the ~uperiority of the ruler as an attribute
inherent in him by reason of his being. The obedience and respect duc
to him, proceeds from the power conferred upon him by the people itself,
an attribute which is like the union of all the powers of the people.

“Whence is it that he who respects the power conferred by the people,
respects the people itself, through identity with the will of all the citizens
composing the whole nation, identity or conformity which is necessary to
the very hfe of the people.” ¢

Emilio Jacinto has forwarned in the following paragraphs the actua!
discussion as to the power of interpretation and removal of the members
of the judiciary. Listen to the following:

“The old practice which considers the judge as above the laws, brings
about grave consequences; because the laws and reason are trompled down.

“W¢ should, therefore, discard this practice und procluim: that the
Jaws are above all human consideration, heing the product of the popular
will; and if the judges wish to remnin in their office, they should neces-
surily comply with the dictates of justice; otherwise they should be re-
m“Ved.,’ e

Substitute for the word “laws” the word “Constitution” and you have

the same problem af to-day.

E. de lon Santos, Emilio Jacinto.
* F.. de los Bantos, loc. eit.
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It is but just to think that those men of '36 had in their minds not the
idea of vengeance nor the gloomy obsession for blood, but the seed of
great conceptions which definitely beeame erystallized in the Malolos
Constitution. Tt was not a struggle of men or of races, but of ideals and
of institutions. They could, during the war, make themselves arbiters
of the situation. This they did not do. Never did they want to trample on
the law. On the contrary, they tried to implant the dogmas of democracy
wherever their sphere of action reached, seeing to it that all authority
originated from the people. While they were undertaking the destructive
work of the Huns of Attila, they offered to their hrethren, until then sub-
jected, the Decalogue of the free citizen.

The Katipunan implanted in the minds of the people the idea of separs-
tion, whose first violent manifestation took place in August, 1896. A year
and two months later, that is, on Novembher 1, 1897, the representatives
of the Revolution met at Biak-na-Baté as a Constituent Assembly, and
adopted unanimously the first document which figures as the Provisional
Constitution of the Philippine Republic. It is said that it was Isabelo
Artacho who spread the idea. At all events, it reveals the same high
purpose. This Constitution, containing thirty-two articles and modelled
after a Revolutionary Constitution of Cuba, was to be effective for two
vears only, cfter which the Assembly of Representatives was to be con-
voked. This event, as is well known, never took place on account of the
pact of Biak-na-Baté and the expatriation of Aguinaldo and his officers
to Hongkong. '

The Spanish-American war came. And Aguinaldo, before returning
to the Philippines in May, 1898, charged a member of the Revolutionary
Council at Hongkong, D. Mariano Ponce, with the work of preparing an-
other project for a provisional Constitution, which was later submitted to
D. Felipe Agoncillo and D. Justo Lukban. These approved the project
in all its parts. Aguinaldo later brought it to the Philippines determined
to put it in force.

‘The project of Ponce, like the Constitution of Biak-na-Baté, organizes
the Assembly of Representatives, creates the executive departments of the
government and contains a declaration of rights in which are embodied
the essential liberties of man. It is modeled after the republican progran
of Pi and Margall and after some Spanish Constitutions.

When Aguinaldo arrived at Manila be had as first adviser, among
others, the old lawyer D. Ambrosio Rianzares Bautista who apparently
induced him to leave all idea of a Constitution suggesting to him instead
u dictatorship as that of Cromwell or of Napoleon. The dictatorial
government was conscquently established with the object of issuing de-
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erees, according to the judgment of competent persons, under .the exclusive
respunsibility of the Dictator, until the organization of the Assembly on the
cstablishment of peace throughout the territory. ® Riazares Bautista was
of the opinion that under those eircumstances the dictatorship was the most
appropriate because it could smoothly lead the way to a Monarchy or a
Republie, according as one or the other form of government is adopted,
and furthermore because it was indispensable to have the necessary and

summary powers in order to “repress with a strong hand the anarchy which
is the inevitable sequel of all revolutions.” **

You must have heen surprised to hear the word “Monarchy” at this age
of democracy; but it is well understood that it was but a slight mention of
one of the many forms of which governments are susceptible. I doubt
if there was any une who had seriously considered it. And if at an;
time it had been suggested, the fact is the idea and its author were always
put in ridicule.

During those days two personages who later played an important pari
in the Revolution, were not indifferent to the cvents that were taking
place; but they entertained ideas which were entirely opposite. I refer to v
Paterno and Mabini. Paterno wanted to take advantage of the situation
in order to extort from the expiring Spanish sovereignty an autonomous
government for the Philippines. His plan dated June 19th, 1898, recog-
nized the sovereignty of Spain through the Governor-General but estab-
lished a Philippine Legislative Department and a Council of Gevernment
with ministerial responsibility.  With regard to individual rights, it asked
for a complete identity with these in Spain. This plan was bound to fail.
Even General Augustin, not knowing the opi.nion of the Mectropolis, be-
cause all communications with Spain were already interrupted, did not,
it is said, dare to accept it. As to the Filipinos, in Kawit, the seat of
the Dictatorinl Government, talking about autonomy was prohibited and
it was treason to allvocate the idea. The Filipino people had decided to
struggle for its independence and there was nothing to swerve its way.

On the other hand, Mabini, the man who was soon to become the brain
of the Revolution and the organizing genius of Aguinaldo conceived of
plans entirely distinet from those of Paterno. Mabini and Aguinaldo did
not know each other. Before Aguinaldo’s return and on the eve of the
opening of the hostilities between the United States and Spain, Mabini, from
his retreat as a paralytic (in Bay, Laguna) foresaw that in the struggle the
Philippines would be affected. Consequently, he prepared a plan for
the organization of a general uprising in case of war hetween the Spaniards

* Vide, Proclamation of Aguinaldo of ihy 24, 1898.
** Vide, Manifesto, by Rianzares Bautista.
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and the Americans. This plan later reached Aguinaldos hands when he
was already in Kabite. Aguinaldo became interested in the author and
summoned him. Since June of that year Mabini began to intervene as the
Great Privy Counsellor of Aguinaldo.

The first act of Mabini was the abolition of the dictatorial government
changing it into a revolutionary government. He organized the munici-
palities and provinces, the judicature, and police foree, implanted the
civil registry and the census, re-establiched the regulnt'ion of the taxes
and registry of property, issued regulations for the Military procedure,
and, finally, publiched his great decree, the fundamental decree organizing
the Revolutionary Government. The Dictator was called President. At
the outset, four secretaryships were created: that of Foreign Relations,
of Navy and Commerce; of War and Public Works; of Police, Justice,
Instruction and Sanitation; of Finanee, Agriculture and fabrile Industries.
A Revolutionary Committee was organized abroad consisting of the follow-
ing three delegations: Diplomaecy, Navy, and Army. Finally, the Revolu-
tionary Congress which later drafted and approved the Malclos Constitu-
tion, and cunxisting of representatives from the provinces, was created.

Mabini conceived three principal ideas: 1st, to prevent anarchy from
following the cessation of the Spani<h administration in the Philippines,
by organizing the provinces and municipalities; 2nd, to acquire for the
guvernment of Aguinalde the support of the provinees through their repre
sentatives in Congress; and 3rd, to organize a concerted movement toward
the establishment of the Philippine Republic in the country and abroad.
through the X stional Govenrment in the first case, and its Envoys abroad iu
the second case.

Among the institutions called upon to serve upon this great work,
that which interests us now is the Revolutionary Congress.

The first important question was whether or not this Congress bad
actually the attributes of a Constituent Assembly. This question was
dixeussed. Apparently, even among the leaders of that time there was a
divergence of opinion. Articles 15 and 16 of the organic Decree provided:

_“Art. 15. The powers of Congress are: to watch over the general
interests of the Filipino people and to =ee that the revolutionary laws
are complied with; to discuss and pass said laws; to discuss and approve
before their ratification all Treaties and loans; to examine and approve
the accounts of the general expenses which the Secretary of Finance may
annually submit, as well as the extraordinary assessments and such others
as may afterwands be levied.

“Art. 16. The Congress shall, besides, be consulted in all grave and
transcendental matters whose resolation admits of delay or waiting; but
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the Precident of the Government may resolve those of anurgent character,
without prejudice to his giving account to said Body of the resolution which
he may have adopted, by means of a Message.”

The point is whether under these provisions the Revolutionary Con-
gress had the power to adopt a Constitution even if it were only provisional.
Mabini, the author of the deeree, contended that it did not. He claimed
that it was merely an Advisory Asscmbly. He also contended that it was
inexpedient to adopt n Constitution at that time. He was in favor of
acting rather than deliberating, because it was so required by the cir-
cumstances. Consequently, he favored the giving of more authority to
the President.

Hix ideas were more ‘concretely expressed when, from Rosales on
July 19, 1899, he wrote the following:

“No revolutionary people should adopt a Constitution as perfeel.
They should only limit themselves to a declaration of principles in the
light of which they propose to bring about their work. The form in
which it is to be concluded should be variable in order to adjust itself
to the circumstances of time, place, and the surrounding atmosphere, The
Revolution does not construet but simp’y prepares: it makes the peoplc
ready for n more perfect Constitution on the advent of peace, und this
should always be borne in mind, because the lLest system applied at an
improper time gives very bad results. The science of governing does not
consist in knowing how to choose the best . and the most perfect, but the
most useful and expedient. Juxt as there ¢an not he found two persons
exactly alike, so there do not exist two revolutions exaectly identieal:
whence the necessity of invention. The revolutionist who only knows how
to copy but not how to invent, does not deserve s~uch a name. Routine_is
the antithesis of Revolution.” (°®)

The Revolutionary Copgress was inaugurated on September 15th.
The Presidential Message was read in the midst of the most profound
expectations. The following were among itx parsgraphs:

“Ax the temple of the law ix opened to us, T know well how the Fili-
pino people, a sensiblé people par ercellence, would flock to its doors.

“Purged of its past errors by the oblivion of three centuries of igno-
miny, it= heart opened to the moxt noble aspirations, and its soul exalting
in the feeling of being free; delighted in it integrity, and inflexible es
to its own weaknesx, here, at the Church of Barusoain, at one day a
sanctuary of mystic prayers, now the august and imposing temple of the
dogma of our indcpendence, it comes to gather in the name of peace,
that is perhups drawing near, the votes of our thinkers and of our politi-
cinns, of the fighting defenders of the native soil and of the profound
scholars of the tagalog tongue, of inspired artists and powerful masters
of finunce, in order to write with these votes the immortal book of the
Philippine Constitution’ as the highest expression of the national will.”

* **S8omething for Congress.'”
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In other words, the President himself invited Congress to diseuss
the Philippine Constitution. What must Lhave passed? Undoubtediy the
Message could not have been written by Mabini. Neither the style nor
the ideas bore the stamp of his individuality. Mabini, in one of his writ-
ings, deplores this fact and considers it as bhis downfall.

This juncture was important in that epoch because it marked the he-
ginning of two developments, of two tendeneies, which were to strugg’e until
the end: one absolutist and the other coustitutionalist. The first was repre-
scented by Mabini, who continned to be the first counsellor of Aguinaldo,
and the second by the followers of the Constitution, to wit: Paterno,
Buencamino—who was- the author of the Message,(®) Calderén, and
others. The constitutionalists, having a program which was agrecable to
all, was naturally gaining ground, cspecially in Congress, while Mabin was
losing because of his inflexibility so much so that he was ealled the Black
Chamber of the President.

The Revolutionary Congress began its work in the light of these two
opposing ideas. The first work after its organization, had to be the Consti-
tution of the State. 1t was a gigantic, strenuous effort. Every one felt the
burden of an immense responsibility before the world. It was an undertaking
of honor destined to be the most glorious achiercment of Filipino eapacity.
Calderén, having shown from the beginning of the sessions a knowledge
of the matter on hand, was charged with the duty of framing the scheme.
The Committce was formed by tbe following gentlemen: Hipolito Mag-
ralin, Basilio Teodoro, Jos¢ Albert, Joaquin Gonzalez, Gregorio Araneta,
Pablo Ocampo, Aguedo Velarde, lliginio Benitez, Tomas G. del Roxario,
Jose Alejandrino, Alberto Barretto, Jose Ma. de la Vifia, Jose Luna, Anto-
nio Luna, Mariano Abella, Juan Manday, Felipe Calderon, Arsenio Cruz
Herrera and Felipe Buencamino.

Three plans were submitted to the Committee: the Paterno plam, th.
Mabini plan, and that of the reporting member, Calderon.** 1 presume
that the Paterno plan must have been merely s modification of the projecs
he submitted to General Augustin, omitting naturally, autonomy as the
basis. in order to convert the country into a united independent R--
publiec. The Mabini plan was expounded in his Constitutional Program
published together with the The True Decalogue, the latter serving as am in-
troduction. This pamphlet is of great interest as a, document relating to that
period, the most important in the whole Revolution according te Le Roy, ***
having merited the severe criticism of an agversary as well as the warm
support of the people.

* According to & letter of the rame Buencamine'to the suthor.
** Vide, Calderén, My Memoirs ot the Philippine Revolution.
+es ' The Americans in the Philippines.*®



CONSTITUTIONAL PLAN OF THE PHILIPPINE REVOLUTION 211

The True Decalogue reminds one of that of Moses; but its principal merit
consists in its having formulated precepts in which the highest aspiration
of the epoch has been condensed in a dogmatie and lapidary form, as if the
intention were to engrave it perennially in the conscience of the indi-
vidual. Listen to this extract:

“Love your Country next to your God and your honor, and more
than yourself, for she is the only paradise which God has given you in
this life, the only patrimony of your race, the only inheritance from your
ancestors and the only boon for vour descendants; because of her you
have life, love, interests, happiness, honor and God.

“Strive for the happiness of your Country before your own, making
of her a kingdom of reason, justice, and labor; for if she is happy, you
and vour family will also be happy.

“Strive for the independence of your Country, because you alone can
have real interest in her aggrandizement and unliftment, as its indepen-
dence means your own freedom; her aggrandizement, your perfection-
and her upliftment, your own glory and immortality.

*“Do not recognize in your Country the authority of any person who
bas not been elected by you and your countrymen, because all authority
comes from God and as God speaks through the conscience of each
individuz). the person who is designated and proclaimed by the individual
consciene-es of a whole people, is the only one who can show the true
authority.

“Endeavor to obtain for your country a Republic and never a Mon-
archy; the latter ennobles one or more families and founds a dynasty;
the former makes a people noble and deserving by reason, great by liberty,
and prosperous and bright by work.”

‘ihe project of the chairman, Calderon, naturally prevailed. It wun
first approved by the Committce and later by Congress with an important
amendment—that relating to the relizious question—and others of little
significance. At that time there could not be expected mueh political
culture from our men, this having not yet been taught. With the excep-
tion of some who have been cducated abroad, like Paterno, Dr. Gonzaler,
Dr. Pardo de Tavera, D. Tomas G. del Rosario, ete., and with the exceptior.
of some others who, getting ahecad of their time and the prevailing coun-
ditions, had devoted themselves through their own inclination and for the
benefit of their country’s cause to this kind of study, all the rest undertook
the work of organizing the new State solely through their power of pene-
traticn and assimilation, qualities which ean not be sufficiently admired
in the Filipino. \Whence it was that the majority of the projects presented
were inspired by Spanish Constitutions, since these were the only ones
then best known. Caldcron, however, who had in his library, among
others, the Recopilacion of Francisco de Heredia of the year 1884, could
prepare his projeet with the Constitutions of all the eivilized nations up to
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that time, constantly before him. Then began the work of selection. Cal-
deron was of the opinion that it would be more appropriate to have for mo-
dels the nations having the same civilization, the Latin. Furthermore, as
he constantly bore in mind what he called our religious tradition, which gave,
according to him, perfect union among the people, he paid more attention to
the countries of Central and South America, specially Costa Rica. It is said
that he had a predilection for the Constitution of Costa Rica. Besides these
countries, he had for models the Constitutions of Spain, France and Belgium.

I do not believe it is easy to make a eritical study of the Calderen pro-
ject, later eonverted into the Political Constitution of the Philippine Republic.
This Constitution was bardly ever in force; in fact it may be said that it had
never been in force. We have not anything but its text. Neither do we have
the Records of that Congress. The debates have not been transeribed. The
little data that we have now, are taken from newspaper clippings and from
information, often contradictory, furnished by some members of said-Congress,
who are neither sure of their memory. Besides, we know that the mere
wording of a Constitution which it has not been possiblé to properly put into
force, is not sufficient to lead us to an adequate interpretation of its structure
and its workings. Usages, customs, all that mass of precedents, the very laws
and regulations which are passed from time to time by the constituted Gov-
ernment,—all of these contribute to the giving of the breath of life to the
dead letter of the Constitution. And, such usages and customs, and such
supplementary laws and regulations, are those which properly establish the
differences and pecularities of each country, because the Constitution are
literally the same, and countries are not bashtul in copying from one another,
in order to pretend a form of civilization which sometimes they do not pos-
sess, and a political culture like those of others whom they believe to be more
advanced. But soun, facts break the erust of the law, and the characteristic
cnergies of a people appear in heir naked condition, and it is then that the
real constitutional lines float on the surface, blotting out or rectifying the
written words.

Now imagine how fallacious all comments on the Constitution of Malolos
should be! At any rate, it would show the abstract theory of its framers, but
not the Constitution itself. The Constitution is not something which is to
be claborated in the study room only, or in Academies or Parliaments, but
it is the genuine and spontaneous emhodiment of popular spirit in its long
periods of development and perfection. If this is not so, behold what 'is
happening in the great American continent. Countries under Constitutions
identical in their wording establish nevertheless different governments. There
are nmong these, some in which republican institutions only exist on paper,
and behind the name of the Republic lurks a powerful Dictator.
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What is the theory underlying the Constitution of Malolos? This ean
better be answered with the docament in hand. The Constitution organizes
the Filipino State called the Philippine Republie, the sovereignty residing
exclusively in the people; it establishes a government which is popular,
representative, altemative and responsible, with three distinet powers called
the Legislative, Executive, and Judicial. The Legislative Power is exer-
vised by the Assembly of Representatives, whose members are to be elected
according to the law, with the right of censure and interpellation. During
the close of its sessions, there stands a Permanent Commission. The Executive
Power is vested in the President of the Republic, through the Secretaries of
the Government. The President is elected by the Assembly of Representatives
and the special Representatives convened as a Constituent Assembly; the
President may propose laws like the members of the Assembly, and is only
responsible in case of high treason. The Secretaries of the Government with
its President constitute the Council of 'he Government. There are seven
Secretaryships: that of Foreign Affairs, of the Interior, of Finance, of War
and Navy, of Publie Instruction, of Communications and Public Works, and
of Agriculture, Industry and Commerce. The Secretaries are jointly respon-
sible to the Assembly,~—for the general policy of the Goveriment, and indi-
vidually for their personal acts. The Judicial Power is vested in the Supreme
Court of Justice and in the courts organized by the laws. The Chief Justice
of the Supreme Court is chosen by the National Assembly with the econcur- -
rence of the President of the Republie and the Secretaries of the Government.
The organization of the provincial and municipal Assemblies is governed,
briefly, by the following principles: (1) The government and direction of
the interexts of each province or town by their respective corporations ;-(2)
Intervention by the Central Government, or in its case, by the National As-
sembly, in case they exceed their powers, and (3) Popular and direct elections.

Such is a brief synopsis of the organic theory of the Constitution.
Elsewhere I have spoken of the constitutional rights of the individusl which
in many cases I consider more ample than in some countries of Europe and
America.*

1 do not now have the necessary time in order to make a critical study,
but 1 think it proper to call your attention to some points coustituting
precisely the characteristic of our constitutional theory, which would unb"b* .
Rdly surprise a scholastic criterion imbibed in North-American doetrines.
1 refer, for example, to the unicameral system, the. preponderance of the Leg-
islative Power, the establishment of the Permanent Commission, the immunity
of the Executive and the ministerial responsibility, and to several other things.
All can be condensed to a single point: the predominance of the Parliament.

* In my pamphlct *‘The Constitution of Malolos.’*
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This would seem eontrary to your point of view, but it was perfectly accounted
for at that time. You must bear in mind that it deals with a Constitution
which was adopted hurriedly and in- a provisional manner because of the
urgent necessity of immediately organizing the country, until the convention
of the real Constituent Cortes. *

The bicameral system is almost universally admitted. It has reached tbe
stage of being a political axiom, if.there any axioms in polities. It is not
only upheld in order to give representation to the wealthy, to the privileged
classes, to the permanent institutions, or else to the political units of the
land. ‘Tt is also upheld beeause civilization demands it. Antagonism is &
law of civilization. This is beeause in a society everything is governed by
antithesis: the state as against the individual, authority as against liberty,
tradition as against innovation, uniformity as against variety, test as against
movement, order as against independence. **  The resultant of these opposing
forces is the line of progress, just as the conformity of the two legislative
Chambers generate the law. As as example of this we have the principle of
authority: just us there exists the prineiple of authority, the authority which
is converted intc despotism is repelled by the principle of liberty, and it is
only through the equilibrium of these two principles that civilized man can
live amidst order and law.

At the time when Constitutions which served as model to this part of
the Constitution of Malolos were framed, the real value of these ideas could
not have been duly appreciated. Spain berself, in one of her earliest Con-
stitutions, established the =ingle Chamber, which was later copied by some
Republics of South America. In some States of Europe and even in North
America, as in Canada, this simple organization still exists. Since the
principal argument for this*system is greatest rapidity of action, our men
adopted it openly, for Mabini and even Calderon himself ‘who always had in
mind the special cirecumstances of the times, always asked less obstruction and
greater facility of action for the government. Besides, the unicameral system
was the favorite of the French Revolution, and in those days there was not a
gentile warrior or public man who did not have this popular book.

In a word, the atmosphere of the times was not favorable to a double
legislative organism. This is shown by the almost futile opposition to this
part of the scheme. It is proved, furthermore, by the fact that the Consti-
tution of Biak-na-Betd provided for only one Assembly of Representatives to
be convened at the end of two years, that the Ponce plan, of the Revolutionary
Board of Hongkong, consisted of but one assembly, and that the Paterno plan
for an autonomous government also referred to a single Assembly.

* Vide, Preamble of the Project of the Coastitution.
** Vide. H, de Perron, De la Division du puvoir legislatif en deux.chambres, 1885,
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With respect to the Constitutional Program of Mabini, it is true that it
provided for a Cungress and a Senate, but this was a Senate without legis-
lative functions, that is to say, a Senate which is not a Senate. Its object was
merely to “enlighten the Congress and the Government in all matters which
may be within the jurisdiction of one or the other.” Article 23 expressly
says that “The power to enact laws shall reside in the Congress with the
President. of the Republic with the advice of the Senate.” The Senate of
Mabini was, thus “the Upper Chamber, retreating before the Popular Cham-
ber, by forve of political evolution, and on the way of reducing itself again to
its primitive condition of a mere administrative council in order to leave the
Assembly all alone in the field of legislation. . . .”*

More interesting still is the idea of giving more weight to the Legislature
Power over the other powers of the State. The Constitution of Malolos
neither follows the criterion that the separation of the powers presupposes a
reciproeal equilibrium, in order that each one may find in the other the prin-
ciple of its own limitation, and in order that neither may effectively prepon-
derate over the other by virtue of the doctrine of checks and balances.

The capital thought was to make the Executive dependent on the Legis-
lative. So did Calderon, the author of the projeet, make himself expressly
understood, boasting of the triumph of his idea.t Can we also say that
this was the natural consequence of the political atmosphere of the times
as well as a direct importation from Philippine constitutional sources? I be-
lieve so. The struggle between the absolutists and the constitutionalists, or
rather between the militarists and the learned was insinuated. The former
wanted the predominance of the President as a Civil and Military Chief
at the same time; the latter, the predominance of Congress, as the represen-
tative of culture and intelligence: As the latter predominated in Congress, it
was patural that their plan should succeed. At all events, this again proves
to us the triumph of constitutionalism over absolutism, which forever vindi-
cates the men of the Revolution.

The original sources of this theory can be found, as in-every case, in
the political ideas which invaded the Latin territory of both continents,
Europe and America. The Legislative Assemblies were, from the beginning
till the present, the sacred trustees of popular sovereignty. They are the
leading force of the State. Ancient as well as modern democracy bas chosen
them as its favorite weapon. They constitute the most conspicuous achieve-
ment of the people over tyranny. Mabini himself, the perfect personifica-
tion of Latin political dogmatism which does not admit of replies nor discus-
sion, pictures the question to us very clearly in the following masterly words:

* Arosemens, Coonstitutional Studies of the Goverpment of Latin Ameries.
+ Vide, Calderén, loc. cit.
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“Society, then, should have a soul: authority. This authority should
have a brain to guide and direct it: the legislative power. A will that works
and makes it work: the executive. A conscience to try and punish the
bad: the judicial power. These powers should be independent in the sense
that one should not encroach upon the attributes of the other; but the last
two should be made subservient to the first, just as will and conscience are
subordinated to reason. The executive and the judicial eannot depart from
the laws which the legislative may pass, just as no citizen can infringe them.
The executive and the judicial are judged by the legislative; but this has
no other judge than public opinion, or rather, the people themselves: the
guaranty for its good working is in the plurality of its members and the
publicity of its sessions. And it is because the power to legislate is the
highest manifestation of authority, just as reason is the noblest faculty of
our soul.”®

As a result of the establishment of these theories, speeially on the Euro-
pean Continent, and on this continent specially in France, the parliamentary
regimé has been constituted as against the presidential. The first is char-
acterized by unity of responsibility, and the second, by divided responsibility.
The first is shown by close relation between the powers of the State; the
second, by their premeditated separation. In spite of the siren’s melodies
which have been sung in its praise, a failure, in the more or less distant future,
is being augured for the second, if some means of adjustment .is not adopted
in such a way that, without exactly reaching the extremes of parliamentarism,
there may be more constant inter-exchange of necessary information as well as
more cordial relations between the different branches of the Government.
This step is being initiated in the United States to such an extent that we
already find there determined followers both in theory ard in practice.®®
And this is because, even within the generic name of parliamentary regimé,
there subsist types of stages, and the Filipino system has preferred to adopt
the French type—the predominance of Congress over the Cabinet—more than
in the English type—the predominance of the Cabinet over Congress—
because it has béen found that the first was more in accord with their way of
seeing things.

This preponderance of the Legislative is manifested in the election of
the President of the Republic by the Assembly, in the fact that the qualifi-
cations for President are left to the discretion of the Assembly, in the
procedure for impeaching the President and the members of the Council of
Government, and specially in the institution of the Permanent Commission.

In the election of the President of the Republie, they have naturally
followed the example given by France, the country whieh has served as their
model. Considering the svstem of government whieh has been chosen, and

* **The Politieal Trinity.*’
¢* The Jones Bill is an instance.
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in view of the epecial cireumstances of the times, the measure taken was
entirely proper. This was the same measure adopted by the young Republie
of China in its first provisional Constitution, although in the second nothing
is said about it. Some North American States also adopted it during the
first years after the Revolution. Under the parliamentary system, this manner
of election seemed more proper for the couniry, as it also, more than any
other, tended to subserve better the true principles of parliamentarism, for the
very reason that the President would have the entire confidence of Congress,
and the case of the Executive and the majority of the Legislature belonging to
distinet political factions, a circumstance which would make the normal.eourse
of the administration difficuit, could not happen. Besides this method res-
ponded better to the ideal of the times, to wit: to make the President of the
Republic a mere executire agent of Parliament.

The power of the Assembly to regulate absolutely the qualifications for
President of the Republie, taken together with its right to elect said Pres-
ident, seems to me to be another of the strongest proofs of legislative predom-
inance. The executive power is left entirely in the hands of the' Assembly.
No limitation is placed on abuses. There is no guaranty for the security of the
Nation. The presidential election is of such great national interest that I
doubt whether there is any other matter above it. The mere fact that the
Assembly is the ageney chosen by the Nation to elect the President does not
mean that the Nation should have no other guaranty against the arbitrary will
of said Assembly. And the most essential guaranty for the nation in such
case would be provided by defining by reans of the Constitution. itself the eon-
ditions required for the position, as well as by regulating the procedure of
the eleciion. The authors of the Constitution of Malolos, in their eagerness
to increase the attributes of Congress as against the President, could not
foresee that they were legisluting for the future and for the people; that
they should have in mind. more than the prerogatives of power, those of the
nation. They armed the Legislature against the President, but did not arm
the people against the Legislature. :

This is not a result of a particular difference of opinion. No, it is a
difference in prineiples, it is a vice going to the very root of the matter,
from which many countries, including England herself, are suffering. This
is so because if their theory is that Parliament is the seat of sovereignty, to
defend Parliament is for them to defend sovereignty, and to increase the
power of Parliament is to inerease the power of sovereigniy. They did not
conceive, not only that popular sovereignty is a distinet thing and Parliament
another distinet thing, but also- that the people and Parliament may bave
divergent and even antagonistic interests.

The Assembly may be constituted as a Tribunal of Justice in order to try
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the President for offenses of kigh treason, and the members of the Cuuncil
of Government for offenses azainst the security of the State. The Solicitor
General of the Nation acts as prosecutor. What are the offenses of high
treason -and the offenses agaimst the security of the State? What shall be
the procedure of the prosecution and the trial? All these were left to the
discretion of the Assembly itself. Here is another weapon which may be
wielded at its proper time. Amd it should be born in mind that not only the
President and the Secretaries may be impeached by the Assembly in this
respect, but also the Chief Justice of -the Supreme Court and the Solicitor
General.

There is nothing more delicate than the determination of these offenses
committed by high executive officials. In Spain and France, they have not
attempted it, or if they have it was with some fear, beeause it could not have
produced the desired effect. A Spanish orator maintained that their definition
would not be expedient, because then the Government would be handicapped in
governing, specially during abnormal times, for fear.of incurring some
liability so specified; on the otker hand, if said offenses were defined, then the
Ministers could very easily find some exceptional cases in which they could act
without incurring any liability, which would be worse. I believe this provis-
ion was adopted more as a threat and as another ostentation of the power
of legislative Assemblies or Parliaments than anything else.

We have now come to the institution of the Peranent Commission. It
is a body elected by the Assembly from its members in order to aet in its stead
during the elose of its sessivms. Its powers are: to determine whether
there is any cause for impegeliment; to convene the Assembly in cases it
has to sit as a Tribunal of Justice, or else, to extraordinary scssions, when
it is s0 required; and, in general, to take the place of said Assembly in its
constiutionnl(functions, with the exception of those strictly legislative. It
may be said that the Permanent Commission has been established by the
Constitution of Malolos for no other purpose than to watch the President and
his Cabinet, and to supervise their acts.®

The Permanent Commission would seem to you as the most antiquated
piece of this governmental machinery. The desire to have a continuous
surveillance is the only justification for its establishment. In Spain itself,
where the legislators of Cadiz imstituted it in 1812, because there as here in
the Philippines there was then the desire to place the Cortes above the King,
it was entirely forgotten in later Constitutions. They had it when the Nat-
ional Assembly of 1873 was dissolved and when the Constituent Cortes of 1859
suspended its work; but it existed not by virtue of any constitutional provision,

* Vide, Calderén, loc. eit.
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bat simply by resolution of the Cortes themselves. It would be diffieult to
tind it in any other country, with the exception of some South American
republies, where it still subsists although in a state of languishing existence.
There are those who already foretell its near extinction, like the learned D.
Justo Aroscmana, a lawyer of Colombia and Chile,*® because it is con-
sidered a piece destined to fossilize on account of the ever growing prepon-
derance of the Chief Executive of the State. There are others, on the other
hand, who defend it with fervor, as the not less renowned D. Justino Jiménez
de Aréchaga,®®® a commentator of the Constitution of Uruguay, who claims
for the Permanent Commission a better future for the benefit of the people.

The constitutionalists of Malolos could not dispense with an organ which
tended once 1more to satisfy the requirements cf their plan. As I have said
elsewhere,®**® the Permanent Commission js an attempt at the realization of a
continuous Assembly, because it was belicved that in this way the exigencies
of a regime of the parliamentary type could be best complied with. And the
reason is obvious. The Exccutive being a permanent power, and the right
of surveillance being inherent in Parliament, it is but just that this nght
should be exercised during the whole time the power to be supervised is exer-
ciging its functions. It was for this reason, perhaps, that a well known
French author said that parliamentary government, in particular, leads inev-
itably to the quasi permanence of representative Assemblies. {

The immunity of the Chief Exccutive of the State and the ministerial
responsibility, are some of the most characteristic consequences of the s8ystem
adopted. The Ministers are responsible jointly as well as individually to the
Parliament for their policv. The Chief Exccutive of the nation cannot execute
any act without the countersignature of the proper Minister. If the chief of
the State were made responsible to Parliament like the Ministers, he would
become a disputable chief. The waves of the political tempest would reach
him. The ebb and flow of public opinion would cause his authority to wane.
He would lose in stability, in greatness, and in majesty. And the Govern-
ment. would bear the loss with him.

Whatever may be the tendencies of modern democraey, the facts which
Bagehot points out to us in his famous work t} are still beyond dispute. The
people prostrate themselves before the fiction of an imposing auvthority. If

¢ Vide, Pl and Margall, History of Spala.

+* Vide, Constitutional Studies over the Governments of Latin Americs.
*** Vide, Legislative Power.

¢eee Vide, my hi ‘‘The C itati of Malolos."*

t Esmein, Elements du Droit Oonstitionnel.

1t English Constitation.
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that authority should stoop down and mingle in the daily strife, it would
lose its prestige and they would lose their respect to it. There are two
governmental contrivances, one of which passes unnoticed: it is the outward
semblance. The other is efficiency. The Chief of the Nation would be the
apparent chief, because the King reigns but does not govern.” The Cabinet is
the efficient part. Who would doubt that, in a country like ours, which had
just shattered the bonds of a monarchial tradition, and laboring under the
weight of its strong religious tradition—two traditions which taught her to
worship form—ideas would take the same ornamental course?

The ministerial responsibility is another method of accentuating the pre-
dominance of the Legislature. The Ministers or members of the Cabinet bave
a seat in Parliament with the rights to speak and defend themselves.  Even
though the Cabinet is nothing more than a Committee of Parliament, there
exist, as I have said, two modes of action: one is when Parliament directs the
Cabinet, and the other, when the Cabinet direets Parliament. By the former,
governments are more frequently changed; by the latter, Parliaments are more
frequently dissolved.* The French system having heen followed in the Ma-
lolos Constitution, it is natural to prediet that the Filipino Government
would have adopfed the former practice. This is borne out by the faet that in
much less than one year, that is, from the promulgation of the Constitution in
January, 1899, till the breaking up of the Revolutionary Government, in the
same year, two Cabinets succeeded each other, the Mabini Cabinet and the
Paterno Cabinet, and were it not for.the death of General Luna, perhaps a
third would have followed: the Luna Cabinet.

In order to make ministerial responsibility effective, Cungress disposes
of these means: the right of censure and the right of interpellation. The first
is a colleetive right; the second, is individual. The Constitution does not
expressly mention the right to interrogate or examine, nor the right of inves-
tigation or of parliamentary ingquest. Nevertheless, it is to be supposed that
these exist as a legitimate incident of the system. The interrogatory or
examination relates to matters of small importance and the Minister may
answer in the act. It is not so in the case of interpellation, which is announced
in written form signed by a number of Representatives, and the date of whose
discussion is previously set. The interpellation when skillfully directed and
hased upon motives of real importance, is a characteristic arm for enforeing

—_—

* Vide, Garner, Cabinet Government in France.
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ministerial responsibility. The right of investigation is inhérent-in all Leg-
islative Assemblies and is still recognized in North American Parliamentary
Law. These interrogatories, interpellations, and investigations, constitute
the source of information by which the popular representatives learn how the
country is governed, a thing which is difficult to ascertain in a government
of the residential type. If the representatives believe that the country s
badly governed, they can resort to a vote of censure, not only against a
particular Minister, but also against the whole Cabinet.

Such is a general sketeh of the most interesting features of the con-
stitutional plan for the Philippine Republic. You will readily divine its
p'n'mordi:al idea, which is to avoid all despotism. All means have been re-
sorted to in order to obtain this result. The constitutionalists of Malolcs,
in their anxiety to establish immediately the basis of a republican govern-
ment, did not take into account the fact that a few steps from the Convent
of Barasoain, where the convention was being held, cannons were being pre-
pared and rumors of war were rife. There is nothing more repugnant to
the spirit of the new Constitution as disorder and chaos. The new Constitu-
tion was passed for normal times and not for times of war. During war
times, it would be necessary to concentrate the power in the hands of a
single individual, who would rule the eountry, repress treason and disorder,
and organize the forces againt the enemy. Thus thought Mabini, the
Sublime Paralytic. And Mabini was not then only a mere private eounsellor
of Aguinaldo: he was the Prime Minister, the head of the Goverament. For
this reason, when the Constitution, approved by the Assembly, was sent to
Aguinaldo for its promulgation, Mabini did all in his power to suspend it,
suggesting a seri.es of amendments® which inercased the powers of the
President, and which, as a matter of fact, took away some powers from the
Assembly to confer them back upon the President. It was the old struggle
between absolutists and constitutionalists that was being repeated. They
were two opposite criterions which were again placed against eaeh other.
Congress rejected the amendments, the Committee charged to study them
having rendered a lucid and combative report ** which protested in the name
of modern principles, against tyranny, despotism, and arbitrariness, Mabini
met another failure, and the Constitution was promulgated op January 2,
1899.

© Vide, Meenage of President Aguinaldo of January 1st, 1699. (Appendix B of my
phlet, ‘‘The Coustituti of Malolos."’) ) -
¢# Vide, Appendix O of my hlet, ''Tbe O of Maloles.’
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‘Which of the two tendencies was the best for those days, History will
decide.At all events, whatever be the verdict of posterity,.there remains the
indisputable faet that the Philippine Revolution was not, as it has been said,
a racial war, a licentious outburst of violent passions, but ‘was a war pledged
to and determined for the ideals of liberty, democracy, and constitutionalism.





