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INTRODiUiOY

The iniroduction of Ameriean legislation with its incidents of com-
nolon and statutory law has wrought mar.y changes both in the substantive

and procedural laws continued in force in these Islands by proclamation
-d' ttie Conmanding General of the United States Army of Occupation on
August 14, 1898. (1 Off. Gaz. 3; American lns. Co. r. Canter, 1 Pet.

(U. S.) 511; Ron r. Collector of Customs, 23 Phil. 315.) Some of these

laws having since been repealed by *express provision (Code of tinl Pro-
,edure, or Act 190, se. 795) and others by necessary implication. (Code
of (iriI Procedure, or Act 190; G. 0. No. 5.9, re ('rimiowl Procedure; G.

). No. 6S, re Jarriaqe; The ('orporation Lair, or Act 1459; The Bank-
ruptey Lair, or Act 1936; The Negotiable Iitruments Lair, or Act 2031.)

Amiong the twenty-three hundred and'ten Acts (January 1, 1914)

pas vd by Itie hi-al legislature under the new rijgime, not a single one has

created rn.re important and far-reaching modifications on the old Spanish
turi.ltruidenee than the present Code of Civil Procedure. While it pur-

joorts to be simply a "code of loriedure in cixil actions and special pro-

evedigs," it contains provisions of substantive law inconsistent with the

p rescriptiins of the Spanish codes which it has thus largely modified and

even repealed. This circumistanee has jilaced certain branches of the law

in a highly unsettled condition. Not the least among those affected in this

nmnner is that relative to the periods of prescription laid down by the

Civil and timmerial Code% It is the purpose of this thesis to make a
few suggestions towards fla( elucidation of this knotty phase of the law
41t tIbe present time.

WHAT IS PICK. IPTIONI

S4finehez Ronuin d-fines prec.ription as "a mode of acquiring or losing
.wnershi, and other real rights, nr of exemption from the fulfillment of
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obligations, by virtue of the lapse of time and other conditions' imposed
by law." (Sdnchez 1lomndn, Civil Law, vol. 3, p. 252.)

Under the Civil Law the term prescription is invariably used to de-
signate both the birth of rights and the extinguishment of actions by the
running of a predetermined period of time. For this reason, the com-
mentators classify it into adqaisitira or positive, and extinti'a or liberatoria,
negative. This idea is embodied in the Civil Cade, wherein the title devoted
to prescription is divided into (1) the prescription of ownership and other
real rights and (2) the prescription of actions. (Mapiresa, 'ommentaries
on the Spanish Ciril Code, vol. 12, pp. 716, 717; Sdcnchez Romfnn, Civil

Law, vol. 3, -pp. 215, 252; Escricle, Diccionario Razontado de Legislaci6n

y Jurisprudencia, pi. .1433-1436; Civil Code, Arts. 1930-1975; De Castro

r. Echarri, 20 Phil. 23; U. S. r. Serapio, 23 Phil. 584.)

Under the common law, however, prescription is often distinguished
from limitation, the former being generally limited to the Spanish adqui-
sitira (uequisitive), the latter having reference to the time within which
suit must be brought after the right of action a crued. (U. S. v. Serapio,
23 Phil. 584; Alhambra Addition Water Co. r. Richardson, 72 Cal. 598;

Billings r. Hall, 7 Cal. 1.) But as applied to easements or to the title
to property, especially real estate, preseription and limitation are con-
vertible terms. (.M1urray v. ,Sribner, 74 Wis. 602; Churchill v. Louis, 135

Cal. 608; Muller v. Fruen, 36 'Minn. 273.) As such are the words pre-
scription and limitation used in this thesis.

NATURE or pREsIPrNO,

It would seem that positive prescription, at least, works a comllete

extinction of rights (Ciril Code, Art. 1930), but the Supreme Cour, has
declared, in United States r. Srrapio (23 Phil. 584) that

"By prescription or limitation of actions, the right of action is
not extinguished neither under the common nor under the civil law.
Both the Civil and the Penal. Codes provided when the action is extin-
guished and when it is prescribed simply. These statutes (of pre-
serilption or limitation) did not destroy the right. They simply pro-
vided, in effect, that after tile lapse of the time prescribed by law,
the defendant might ohjeet, if he desired, to being sued. If the de-
fendant failed, in some proper way, to object, or, in other words,
interpose the statutory defense, the action should be maintained. The
statute provided a special defense simply. If the defense of prescrip-
tion or limitation is not expressly raised, it is waived and is not
available. It cannot be raised by demurrer. It must be expressly
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pleaded. (Aldeguer v. Iloskipn. 2 Phil. 500; Domingo v. Osorio, 7 Phil.
405: Moxilon r. Tabotabo, 9 Phil. 390; larty v. Luna, 13 Phil. 31;
Stippico r. Ramirez, 14 Phil. 500.)"

See also Marzon v. Udtujan, 20 Phil. 232; Salunga v. Evangelistu,
20 Phil. 273.

ORIGINV OF PRESCIIPTION

The doctrine of prescription or the limitation of time within which
an action may be brought is recognized by the legislation and jurispru-
denec of all civilized nations (Bishop of Cebt r. Magaron, 6 PhiL 286,
293; Sdnchez Rom6n, Ciril Law, vol. 3, p. 202; Manresa, Commentaries,
vol. 12, p. 719; Bushiwell, Limitation, and Adrerse Possession, p. 6.),
except perhaps among tile Jews. (Ler. XXV, 20 (providing that all lands
should be restored to the actual owner at the jubilee) Wood, Civil Law, 125.)
Its conception is everywhere the s.nie, having a common origin both under
the Anglo-Saxon law and the modern civil law in the Roman institute of
nsucapio (usu rein capere), Tirelre Tables, 1, 3-5,. from which the Spaniards
have taken and incorporated it in all their known collections of written
law, being admirably developed in the Partidas and reaching its final form
in the present Spanish codes. (Sdnchez Ronin, ('iril Low, vol. 3, p. 253;
Mareso, Commentaries, vol. 12, p. 719; Bushwell, Limitations and Ad.
rerse Possession, p. 2.) It did not exist either in the early civil or common
law, under which a right of action never died by the mere lapse of time,
but was of purely statutory origin. (U. S. r. Serapio, 23 Phil. 584; Ma-

cheldrey, Roman Law, see. 213; 4 Gains, sec. 128; 25 ('ye. 985, II and
cases cited.) In the absence of express law, courts are without authority
to fix a period of prescription. Limitations are legislative and not judicial
acts. (U. S. v. Serapio, 23 Phil. 584; Missouri v. Illiwis, 200 U. S. 496;
Reist r. Heilbre,,nan, 11 Serg. d- R. (Pa.) 131; Battle v. Shivers, 39 (1*.
405; Buchanan v. Rowland, 5. N. J. Law 721; Gray v. Hartford Ins. Co.,
6 Fed. Ca..es No. 3375; Williams v. Jones, 13 East (Eng.) 439; People e.
Gilbert, 18 Johnson (N. Y.) 227; Bell v. Morrison, 1 Pet. (U. S.) 351.)

1s THE DOCTRINE OF PRESCRIPTION- JU FTIFIABLE?

Strictly speaking, the law of prescription is not founded on natural
justice. There are jurists who contend that it is nothing,less than an
unwarranted attack upon the right of ownership, a legalized deprivation
of property without just compensation. But as Manresa says (Commen-
taries, vol. 12, p. 218), "it is a social necessity, based on public policy, in
order to give firmness and stability to juridical relations susceptible of
doubts and contradiction, limiting the uncertainty of the same to a deter-
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inmate period of time, so that ownership or patrimony and the rights of

interested persons may not remain indefinitely uncertain." Indeed "all se-

curity would cease, if a right of ownership could be asserted without any

limitation, for all time to come." (Sohm, Istittes of Roman Law, p. 318.)

The object of the law is to suppress doubts in the dominion of things

and to punish the negligent with the natural consequences of their laches.

A person who has abandoned prolerty for a long time must be considered

to have renoun.d his rights therein: the one who occupies it is rightly

presumed to be the owner. The e .perience of mankind in this regard early

manifested itself in the Roman maxim metior est cause posideatis.

"But the hasic principle most generally relied upon by the authorities

is that statutes of limitation are statutes of repose, the object of which is

to suppress fraudulent and stale claims from springing up at great distanete

of time and surprising the parties or their representatives when all the

proper vouchers and evidences are lost or the facts have become obscure from

the lapse -" time or the defective memory, or death, or removal of witnesses."

(25 'yc. 983, 984 and cases cited; ;.inchez Romdu, ('iril Law, vol. 3,

plp. 248-257; Escriche, Dirciooiario, p. 1433; Domat, (iril Law, L 8, T. 7,

se. 4; Bushwell, Limitations and Adrerse Possession, pp. 7, 8. Gomret

.1ledel r. Arecilla, 15 Phil. 465: Lichauco r. Limjuco, 19 Phil. 12.

STATUTE& MF IIMITATION ARE LINSTITUTIONAL

Upon rmonsiderations of lublic policy, general and special laws of limita-

tion are nniversally sustained as constitutional, except where they contain

some feature slwt'ially liable to obtjction on other grounds. (Nash r. Fletcher,

44 Miss. 609: Gospel Society r. Wheeler, 2 Gallis (V.. C.) 105; Saloy r.

WI'oods,-40 La. Ann. 585: Perry r. Turner, 55 Mo. 418; Smith r. Clereland.

17 Wis. 536; Dash r. Van Kleerk, 7 Johns. (N. Y.) 477; M1adden r. Lan-

u.tster Conntt, 6, Fed. 252; Calder r. Bull, 3 Dall. (U. S. 386.)

But the period laid down must not he so unreasonable as to work injus-

tice or to bar a right of action without any allowance of time sufficient

for the institution of prtwesb in future. (Joss' r. Commander of Philippine

Squadron, 16 Phil. 62; Jackson r. Lamphire, 3 Pet. (U. S.) 280; 'harles

lirer Bridgqe r. larren Bridge, 11 Pet. (U. S.t 420; Gwin r. Brown, 21

App. Cas. 295; Crntral Bank r. Solomon, 20 Ga. 408. Norris r. Tripp,

111 Iowa, 115; Auld r. Buteher, 2 Kan. 1M5; llacNichol r. Spence, 83 Me.

87; Gilbert r. Ackerman, 159 N. Y. 118, 45 L. R. A. 118; Culbreth r. Down-

ipbg, 121 N. C. 205; Osbora r. Lindstrom, 9 N. D. 1, 46 L. R. A. 715;

Peterson r. Delaware. etc. R. Co. 9 Kulp (Pa.) 552; Stoddard ,. Owiags,



42 S.. C. 88; Saba r. 11'aterson, 17 Wall. (U. S.) 591: Pereles r. IWater-

I,u, 19 Fed. Cas. No. 10,980.

TIlE TWO HYSTEN.S l 'IIRI'Th1 rN'.('011PAREID

As in the case of a few other subjects originally derived by the Anglo-

Saxon from the Civil Law, the dotrine of 1re.s.rilption split in two ol)posite
directions hundreds of Years ago, and eir'tunventing the world, has now
net again on eonimon ground in tile Philipl)pine Islands. It is natural to
e pect that in the course of its progress through the ages and among such
differently consituted peoples as the Teutons and the Latins the law of

ires-riptions should suffer changes of a radi-al nature. There are many
notable differences between the two systems as they now exist in the

Spanish Civil Code and the New Code of Civil Procedure. The peninsular
legislator would ordinarily sanction the despoliation of private property
through prescriptive possession only on proof of two primordial "cond;tons
inilosed by law," namely, good faith and a just title (('iril Code, Art. 1904,
.lfaresa, Conetaries, vol. 12, p). 754 et seq.; Snehez Romdu, Ciril Law,

vol. 3, 1)1). 255 et seq.; Escriche, Diecionaria, p. 1434.) whereas, by the Code
of Civil Prot-edure, title to land may be acquired tlimgh presei'ption by
"ten years actual adverse possession ...... in whatever way such occupancy
may have commeneed or ,continued" (Sec. 41),- and "as to personal pro-

perty nothing whatever iff paid except that an action to recover it must be
brought within four year. If such an action is not bruglit 'within four

years it seems that the owner has lost his title no mnaiter what the title of
the defendant may he." (ll'illard's Notes, .95).

GCEXNPRAi, SATEIIMENT OF POITION

In the c'nstrueton of statutes of limitation the sane general rule as
to legislative intent is followed. (People r. 'eiralgo, Vir. Ct. 27 Mich.
138; Ogden r. Blaekledqye, 2 Cranch 272; Daris r. Mills, 121 Fed. 703.)
Such intent is to he dedured from the language used by the legislator in

drawing the statute (Tylnan r. Walker, :15 Cal. 6.34: Stout r. Grant County.
107 Ind. 343: Lalmart r. Thompson, 140 Iowa, 298; Barrou r. Kaufmaa,
131 Ky. 642; Gooden r. Police Jury, 122 La. 755; Gearfoss r. State, 42
Md. 403; Detroit r. Detroit United R. Co., 156 Mich. 106; State r. Wood-
ruff, 68 N. J. L. 89; ('o.oru r. Polad, 2 Daly (N. Y.) 66; State r. Bareo.

150 N. C. 792; Slinglaff r. Wearer, 66 Ohio St. 821; rnioa Imp. Co. r.
Com. 69 Pa. St. 140; Er Parte Brown, 21 8. D. 515; State v. Montelo
Salt Co., 31 Utah 458; U. S. r. Goldenberg, 168 U. S. 95, 42 L. Ed. 349;
Marin r..iacianeeno, 19 Phil. 238.) and where the language is general

FEI'(fI or (VID)E op C'IVIL. pI 0(1F'I.RF--P.
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and no exceptions are made, courts are not authorized to engraft thereon
exceptions not clearly expressed in the statute itself, however equitable
such exceptions are alleged to be. (lowell r. lair, 15 Ala. 194; Pryor
r. Ryburn, 16 Ark. 671; Datis r. Hart, 123 Cal. 384; Sirickward r. Bailey,

3 Kan. 507; Young r. Cook, 30 Miss. 320; Coady r. Reins, 1 Mont. 424;

Bucklin r. Ford, 5 Barb. (N. Y.) 393; State Unirersity r. Campbell, 5 N.

C. 185; Peak r. Buck, 3 Ba t. (Tenn.) 71; Woodbury r. Shackleford, 19

Wis. 55; Dulles r. Jones, 9-How. (U. S.) 530; Alabama Bank v. Dalton,

9 How. (U. S.) 522; Lewis v. Lewcis, 7 How. (U. S.) 776.)
The Code of Civil Procedure sets apart one chapter (III) exclusively

devoted to the subject of "prescription; time of commencing action,"
which contains a system complete by itself and sufficient to cover civil
actions of all kinds. Said Code provides:

"See. 38. This chapter shall not apply to actions already com-

menced or to cases wherein the right of action has already accrued;
but the statutes in force when the action or right of action accrued

shall be applicable to such cases according to the subject of the action

and without regard to the form ...... Prorided, nevertheless, That all
rights of action which have already accrued except those named in the

last preceding paragraph must. be -indicated by the commencement
of an action or proceeding to enforce the same within ten years after
this Act comes into effect. (Qetober 1, 1901.)

"See. 39. Civil actions can only be commenced within the periods
prescribed in this chapter after the cause of action accrues; but where

a different limitation is prescribed by this Act that shall govern.
"See. 44. An action for relief not herein provided for can only

be brought within ten years after the cause of action accrues."

The Philippine Commission could have expressed in no clearer terms

an intention to provide for the preseripltion of all civil actions than in
the language just quoted. It is submitted that the above provisions embrace

the entire field of statutory limitations, as far, at least, as the periods of
prescription are concerned. Indeed the Supreme Court has said, in the
case of Seoane r. Francao, (24 Phil. 309, 314) that "this section (38)

evidently covers all rights of whatever kind and nature except those which
have special limitations and are referred to in subsequent sections."

If the manifest intention of the legislator is to be followed as shown
by the language he has employed in enacting the law of prescription in

the new Code, it would seem that chapter 3 of Act 190 has introduced
an e€haustive system of prescriptive periods, superseding in all its parts
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that found in the Spanish Codes. (JeriioI r. IlIdhen, 34 Fla. 530, 16

So. 413.)
Provisions of law fully covered by subseiluent enactments are repealed

by the latter when it is evident that the legislature intended to provide not
-only a substitute for tie earlier statutes, lut to cover the whole subject then

considered and to 1 res.ribe the only rules in repeet thereto, even if the

f'ormer ats are not in all respoecis relugnant to the new act. (Murphy

r. Utter, 186 U. S. 95; The Paquele llabuoa, 175 U. S. 67; Fisk v. Henarie.

142 U. 4. 450: Tracy! r. Tffbll, 134 U. S. 206; ('ook ('ounil Nat. Bank
r. 1'.S.1, 107 U. S. 445: l". S. r. Tlen, 11 Wall. 88; Dariegs r. Fairbanks,
"3 How. 6t6; Gut. of the P. 1. r. Inchaus i & 'o., 24 Phil. 315; Pavia

r. De la Rosa. 8 Phil. 7); Aonso r. Miinieipality of Placer, 5 Phil. 71.)

The Supreme Court, however, has alplilied the fundamental requisites

,.f good faith and proper title laid down by the Civil and Commercial Codes
to nillaerous cases of pr('.rilltion decided since the Code of Civil Procedure

went into effect without adverting to the fact that the cause of action accrued

before October 1. 1901. (U. S. r. (er,,a, 23 Phil. 144; Fortuna v. Corrales,

17 Phil. 370: 1 ,,ute r. Abaya, 13 Phil. 249; Etideisa r. Taleon, 12 Phil.
336: Ma.seeanpo r. .Masean po, 11 Phil. 1; Valera r. Fiatick, 9 Phil. 482;

1'oi.istrai,, r. Gabi,,, 8 Phil. 135; Basa r. Arquiza, 5 Phil. 187.)
Its attitude on this questiun is extremely conservative (Garcia v. Ilipo-

Iito, 5 Phil. 503; 'aji.iqan r. Natiridad, 14 Phil. 734) so much so, that

it has gone to the length of basing its decision entirely on the Civil Code
as to the period of lrescriltion that should govern a ease whose cause of
m-ltion accirued more than two years after the passage of Act 190, merely
teicanse the defendant relied upon the Civil Code instead of ulon the

'o.de of Civil lor.edure. (Sid~co r. Pasena, 13 Phil. 342.)

The plresent law of itreseription is thus made mor, rompulirated and

more diflfic.ult of delimitation t han it should be. The perplexing inquiry

presents itself: Under the decisions of the Supreme Court, how far have
ite irflvisions of tile Splanish Codes learing oil pres.lption heen affected
-r r.leah'd by recent legislationt

For the sake of clearness and convenience tile articles of the Civil

and Mereantile ('odeo in relation to periods (if ipre.ription will now be
examined in their numerical 6rder with a view to determining wether they

are or are not in force at the present time.
At the threshold of this in'vestigation it may be well to rall attentiou

to the fact that the Spanish Cuades have numerous provisions sontaining

ieriods of one kind or another, and it las been found oAeeary tl Mun-
aider nil of them. in torder to distinguish those articles which in a general
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way prescribe limitations of time within which actions must be brought
from those others which are either simply conditions precedent to the ac-
cruing of the right of action, or special periods akin to prescription, or
rules of substantive law made necessary elements of a given juridical act
or transaction, i. e., not statutes of limitations at all; in all of which cases,

it is clear that the chapter on prescription of the Code of Civil Procedure
has had no effect whatever. (Buenaventura r. Urbano, 5 Phil. 1; Garcia
v. Diamzon, 8 Phil. 414; Alano v. Babasa, 10 Phil. 511; Yadao v. Yadao.
20 Phil. 260; Lim Tico v. Cu Unjieng, 21 Phil. 493; Govt. of the P. 1. v.

Inchausti & Co., 24 Phil. 315.)

UNDER THE CIVIL ODDE

Awrs. 1, 7, 15, 19, 30.-Not statutes of limitations. (U. S. v. Tiqui,
1 Phil. 306 (Art. 7); Rakes v. Atlantic Gulf & Pacific Co., 7 Phil. 362 (Art.
19); Roa v. Collector of Customs, 23 Phil. 315 (Art. 19).)

ARTS. 44, 47, 48, 77, 78, 83 (1) 89, 91, 96, 102 (3).-These articles
establish periods within which certain things should be done, but only
articles 44 and 102 (3) are in any sense prescriptive. They are all in-
operative, however, not being in force at the time the change of sovereignty
in these Islands was effected. (Benedicto v. De la-Rama, 3 Phil. 34; Ibahiez
v. Ortiz, 5 Phil. 325; HI Op. Atty. Gen. 85; Taylor v. M. E. R. & L. Co.,
16 Phil. 8, 26 (Art. 83); Sy Joc Lieng v. Sy Quia, 16 Phil. 137, 254 (Art.

102).)
With reference to prescription, the matter covered by these articles

is now governed by section 11 of G. 0. No. 6&
ARTs. 108, 110.-Not prescriptive. (Mijares v. Nery, 3 Phil. 195, 199

(Art. 108).)
ART. 113.-The determination of the present applicability of the periods

prescribed by this article is the crucial point in the solution of the question
under investigation. Powerful reasons prompted the Spanish legislator in
withdrawing the matter referred to in article 113 from the effects of ordinary
prescription. It was rightfully conceived that the legitimacy of children
should not be left uncertain for any considerable length of time, being as
it is, an essential element in the personal status of the citizen. The State
looks with disfavor upon the creation of bastard children; hence, the ex-
ceedingly short and special periods of limitation in which to contest legi-
timacy allowed to parents by the Civil Code. (Sdnchez RomdA, Civil Lawr,
vol. 5, pp. 975, 976.)

There is much plausibility in the argument that being founded on the
best of public policy article 113, a provision of substantive law, should
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not be held impliedly repealed by any of the provisions of Act 190, a law
avowedly procedural, the more so, because repeals by implication are not
favored. (People v. San Francisco, etc. R. Co. 28 Cal. 254; Snell V. Bridge-
water Cotton Mfg. Co. 24 Pick. (Mass.) 296; People v. Mets, 189 N. Y.
550; McCool v. Smith, 1 Black (U. S.) 459, 17 L. Ed. 218; Allen v. U. B.
40 Ct. Cl. 170 (affirmed in 204 U. S. 581); Buenaventura v. Urbano, 5 Phil.
1, and other authorities too numerous to cite.) Indeed, so to hold would im-
pute to the legislator an intention to -discriminate in favor of the parents
by lengthening the time in which they may contest legitimacy from two,
three and six months to four or perhaps ten years (Civil Code, Article 113;
('ode of Civil Procedure, sections 43, 44), as against the children by shorten-
ing the limitation of their action to claim legitimacy or compel acknowledg-
ment from a lifetime to a paltry number of years (Civil Code, Arts. 118,
137; Code of Civil Procedure, sees. 43, 44). when by the most elementary
principles of the substantive law of the family the child has always been
considered a favorite of the law and should be entitled to preferential
remedies in the protection of his rights. (Manresa, Commentaries, voL 2,

pp. 168, 169; Sdnchez Romdn, Civil Law, vol. 5, pp. 1243-1244); Tiffany,
Persons and Domestic Relations, p. 381; 22 Cyc. 512-519.)

Still, the language the legislator has used is clear, unequivocaJ, im-
perative-"Civil actions can only be commenced within the periods pre-
scribed by this chapter after the cause of action aecrues"-and "there in.
no rule better settled in the construction of statutes of limitation, than
that effect must be given to them according to their language. If they
made no exceptions in favor of infants, femmes couverts, or non-residents
the courts can make none. And when the exceptions of a statute of limita-
tion are repealed, the act stands as though it had been originally passed
without them." (Lewis v. Lewis, 7 How. (U. S.) 776, and cases cited in
the statement of position.)

It cannot be doubted that the action mentioneli in article 113 of the
Civil Code is within the meaning of the term "civil action." (Sdanehe#
Romdn, Civil Law, vol. 5, pp. 975-978; Manresa, Commentaries, Art. 113).
Such being the case the conclusion is unavoidable that at the present
time the action must be exercised within the period limited by Chapter 3
of the Code of Civil Procedure. If the action does not fall under sub-
division 3, section 43 of the said Code, fixing a limit of four years for
"an action for an injury to the rights of the plaintiff not arising on con-
tract and not hereinafter enumerated," it is certainly included in the catch-
all clause, "an action for relief not herein provided for can only be brought
within ten years after the cause of action accrues." (See. 44).
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AT. 118.-Tils article in connection with article 137, infra, presents
the greatest obstaele in the way of the position taken and already explained,
that the Code of Civil Procedure having provided a complete system of
statutory limitations, has replaced all periods of lpreseription found in
the Spanish Codes, in view of the important decision rendered by the
Supreme Court in the cast of a'omde #..4bata (13 Phil. 249) in which

it is said without qualification that "the right of action that devolves upon
the child to claim his legitimacv lasts during his whole life, while the right
to claim the acknowledgment of a natural child lasts only during the life

of his presmned parents." (p. 257).

In the Spanish jurisprudence anterior to the Civil Code tile action to
claim legitimacy was considered imlpreerihahle. (Leq1 ,le Matrimonio Civil,
art. 62: Matresa. Commentaries, art. 118. ,:taijchez lndn, tiril Late, vol.

5, p. 983.)
"Legitiniaey," says SAnchbez Hionfin, . ipra, "'which affects so much the

personality of the child, constituting as it does, the civil status of hiin
tiliation, and the basis of all his civil rights, cannot be 'ubjeet to limitation

nor extinction by the lapse of time, because, it is an essentially personal

right."
The Civil Code sets a definite limit to the action, preserving however

ite fundamental idea of initrescribability while the child is not in a position

I, e ercise it by giving him his whole lifetime in which to bring the action.

tCiril Code, art. 118).
The legislature in enacting chapter 3 of the Code- oif Civil Procedure

most be presumed to have had the previous law and the reasons on which

it is founded in mind (Enslt r. State, 88 N. E. 62 (Ind).; .Sikes r. St.

Louis, etc. U. ('o. 127 31o. Apl. 236: Little r. Bowers, 48 N. 1. 1. 370:
State r. Southernt R. Co., 145 X. C. 495; 13 L. R. A. (N. S.) 96C; Ia re Mc-
Kenzie, 142 Fed. 383; At41aa r. Joonsiu. 21 Phil. 308.) and in putting a
maximum limitation 61 ten years for "all rights of whatever kind and

nature" (Code of Civil Procedure. secs. 3.. 40, 41. 44), determined beyond

the control of the courts the law and Iolicy that must control. It is a
familiar rule of statutory construction that matters of policy are in the

vxelusive domain of the legislative department. The courts are bound. to

apply the law as they find it and not as they may think it ought to be.
tMerchant's Baak r. 'ook. 4 Pick. (Mass.) 405; Gorham r..Steinan, 10
Ohio S. &" C. Pl. Dec. 131; Rossmiller r. State, 114 Wis. 169, 58. L R. A.
93:0hio Nat. Bank r. Berlin, 26 App. Cas. (D. C.) 218: Ellis r. Boer.

150 Mich. 452; State r. Rat Portage Lumber 'o., 115 N. W. 162 (Minn.):
State r. Permeater, 50 Wash. 164, 19 L. R. A. (\. S.i 707.) There seems
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to be on ts-ape frun the conclusion that if the action to claim legitimacy

is a civil action. and there is no question that it is a ciil. acti6n, ."it can
,only be commenced within tIhe leriods prescrilid by this chapiter (3 of

Art 190).

The Supreme Court in declaring in Coful r. Ay a,,sispra, that the

action to laini legitiniacy lasts during the wliehl life of the. child based

its decillilo entirely ohn tw Civil C'ode. It does not alioear that- the pro-
visions of the ('ode of Civil Proedure regarding the prescription of actions
were insislted u1pon by couinsel on either side, nor was this the principal

point for dtenrmination by the court. In fact, it was not before the
i-ourt at all, the niin issue in. dispute -liiig whether an action to compel

acknowledgment of an alleged natural child survives in favor of his mother
when bth the child aitd the presumed natural father are dea d, the former

lying during minority but after the demise of the latter. That part of the
opinion which relates to the prescript on of the-action can only be an

obiter dictum. At all events, the ur sumned father in this case having
died in 1899, the children must have been born before that date, and the
cause of action had therefore already accrued when Act 190 went into

effect (1901). By the terms of section 38 of said Act the periods of

prescription therein provided did not apply to this case. (Araiela r.

Garrido, 5 Phil. 137; Mayallacev r. Caoicla, 7 Phil. 161; Tubucon v.

Dalisay, 7 Phil. 183; 'alacio r. Sudario, 7 Phil. 275; Fianza v. Reatis,
7 Phil. 613 (affirmed in 215 U. S. 16); Viflarru: v. Azdrraga, 15 Phil.

108; Paterho r. Aquila, 22 Phil. 428; Villanuera r. (laustro, 23 Phil. 54.)
And it is always to be remembered that the defense of preseription

must be expressly pleaded, otherwise it cannot be subsequently raised.
(See also Basa r. Arquiza, 5 Phil. 187).

Aarrs. 133 (3). 137.-For the reasons stated under articl. 118 the periods
of prescription laid down by these arficles have been repealed by the

provisions of chapter 3 of the Code of Civil Proedurr.
The Supreme Court, however, has said that articles 129 to 141 being

"devoted to the declaration of the substantive rights of illegitimat.
children ...... are in no sense adjective law, but purely substantive," and

have therefore not been repealed by the ('ode of Civil Procedure (Ruea.

rentura r. Urbano, 5 Phil. 1).
The language here used could have only been intendAd to mean in

a general way, and it is not to be inferred therefrom that in eases of
direct conflict between the provisions of the Code of Civil Proeedur and

those of the Civil (ode the latter edntinues merely because it is substantive
law.



PHILIPPINE LAW JOURNAL.

There may be much wisdom in the prohibition against instituting an
action to compel acknowledgment after the death of the presumed parent
for it is said "to be inspired in the plausible object to avoid malicious
litigation, more probable of success without the intervention of the father
or mother against whom it is directed, besides involving the impfitation
of such an important personal condition as paternity or maternity, the
declaration of which is sought" (Sdnchez Rodn, Civil Law, voL 5, p.
1039), but the Philippine Commission in legislating on the same subject-
the prescription of civil actions--did not make any exceptions of this
sort, and, as elsewhere noted, none can be made by the courts.

For additional cases construing these articles, see Capistrano v. Go-
biao, .8 Phil. 135; Masecampo v. Masecampo, 11 Pil. 1 (holding that
the action to compel acknowledgment survives where it is commenced during
the lifetime of the presumed parent who dies pending suit.)

Awrs. 148, 156 (2)-Not statutes of limitation. Lerma v. Mamaril,
9 Phil. 110 (art. 148).

Ars. 173, 180.-Article 173 does not prescribe a period of limitation.
Article 180 does, but besides the effect which the chapter on prescription
in the Code of Civil Procedure may have had on said article 180, it seems
clear that both articles are no longer in foree, the whole chapter in which
they appear in the Civil Code having been superseded by ections 765 to
772 of the new Code, making up one division devoted exclusively to adop-
tion, the same matter covered by the articles in question.

ARTs. 184, 186, 191, 192.-Not prescriptive.
Air. 197.-The "time fixed for prescription" referred to in this article

is now to be found in the new Code.
AirTs. 240, 247 (2), 248, 249, 254, 264 (3), 269 (6), 282, 285, 287,

288, 292.-Not prescriptive except article 287, but they seem to have all
been repealed by the provisions of the Code of Civil Procedure relating
to guardianship. The new Code devotes one whole chapter (27) to guar-
dianship and it is evident that the legislature intended to provide a com-
plete system of guardianship and administration of estates based on prin-
ciples of American law and jurisprudence in substitution of the old Spanish
laws on the subject. Moreover these articles are highly procedural. (Code
of Civil Procedure, sec. 795; Buenaventura v. Urbano, 5 Phil. 1; Alesamy
v. Moreno 5 Phil. 172; Tria v. Ortiz, 14 Phil. 551; Rosario v. Manila
Railroad Co., 22 Phil. 140; Rafols v. Rafol, 22 PhiL 236.)

Arm. 320, 321, 400 (2).-Not statutes of limitations.
Am. 409 (2), 411.-The second paragraph of article 409 establishes

a period of prescription. It is therefore repealed. As waters are, under
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the civil law, considered real estate (Civil Code, art 334 (4); Partid. V,
529; Manresa, Commentaries, vol. 3, p. 27.), the prescriptive provision of
the article is now superseded by sections 40 to 42 of the Code of Civil
Procedure. The rest of the article is in force. (.Moutanao v. Ins. Govt.,
12 Phil. 572; Mantile v. Cajucom, 19 Phil. 563.) So is. the first part of
article 411. But the right to use public waters may now be extinguished
by non-usage during ten year.

AR. 460 (4).-Paragraph 4 of this article states a period after which
the right of possession may be lost. In effect, the term is a limitation
of the action to recover possession.

"The right acquired by the person who has been in possession
for one year and one day," says the court in the important case of
Bishop of Cebu v. Mangaron (6 Phil. 286), "is the right that the
former possessor lost by allowing the one year and one day to expire.
The right is lost by the prescription of the actin. And. the action
which prescribes upon the expiration of the year is 'the action to
recover or retain possession;' that is to say, the interdictory action.
(Art. 1968, par. 1). Then the oaly right that can be acquired now,
as before, by the person who was in possession for one year and one
day is that he can not be made to answer in an interdictory action,
but this is not so in a plenary action unless he haa some title in good
faith." (p. 297).

This action would have undoubtedly been covered by chapter 3 of the
Code of Civil Procedure had not the same Code in section 80 thereof pro-
vided a special remedy by means of which the action to recover possession
may be e-.,ereised within exactly the-same period of time as that mentioned
in this article. The Supreme Court has construed and applied this article
in connection with said section 80 of the Code of Civil Procedure (as
amended by Act 1778, see. 1) and has declared it in fore as a whole.

"So that the loss of possession dealt with in article 460 of the
Civil Code may only be recovered within one year and one day by
means of the action for the recovery of possession pescribed by section
80 of the Code of Civil Procedure, but when it. is a question of real
property its restitution may nevertheless be claimed in a Court of
First Instance even after one year and one day by masns of the proper
plenary action for the recovery of possession, that is, the old action
known as publiciana." Rodrigues v. Tairso, 16 Phi. 301, 30.

See also Limpao v. Dizoa, 1 Phil. 261, 264; Veloso i..AAg Seng Taw,
2 Phil. 622; Paricio v. Aragon, 4 Phil. 615, 618; Alonso v. Mun. of Placer,
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5 Phil. 71; Bago r. Garcia, 5 Phil. 524; Myco- r.-. lortfilla, 7 Phil. 49S,
505; Erangelista r. Ver, 8 Phil. 653, 661, 663, 66.5; Ty, Laco Gioco r. Muro.
9 Phil. 100, 103; Roras r. ollijares, 9 Phil. 252, 259; Priolo v. Priolo, 9
Phil. 566; Ledesma r. Marcos, 9 Phil. 618; Roman Catholic Church r. Fa-
miliar, 11 Phil. 310; Deresa r. Arbes, 13 Phil. 273, 289; Gutierrez r. Ro-
sario, 15 Phil. 116: Lao-Simbieng r. Palencia, 18 Phil. 325, 329; Aragon

r. Ins. Govt., 19 Phil. 2"23: Padin r. Hfumphreys, 19 Phil. 254; Gumiras
r. Gumiran, 21 Phil. 174: Pefalosa r. T'aasou, 22 Phil. 303.

Amrs. 462, 408, 474. 480, 513 (71, 515, 516, 520, 521.-Not periods of
prescription. (Waite r. l'ifiain.. (handler d- ('o., 5 Phil. 571 (art. 474);
Eleizegui r. Lawen Tens (lab, 2 Phil. 309, 314 (all. 513): Manila r.
Monte de Piedad, 5 Phil. 234, 239 (art. 513); (lhingen r. Arguelles, 7 Phil.
97, 300 (art. 513).)

ARrs. 537, 546 (2).-Eas.ments are real pr oerty. (Ciril Code, art.
334 (10).) They may therefore he acquired and extinguished by prescrip-
lion or non-use during ten years. ('ode of ('iril Procedure, see. 41; Cortex

r. Yu-Tibo, 2 Phil. 24 (art. 537).)
ARTs. 538, 548, 598, 609.-Do not establish prescriptive periods. (Fabie

r. Lichauco, 11 Phil. 14 (art. 538.))
Anrs. 612, 615.-These articles indivate the manner in which private

property may become ,tillius again by abandonment after the lapse of a
rertain time without the owner claiming the same. They do not impose
limitstions on civil artins in the legal ,ense of that expression and may
therefore be regarded in forn.e. ((arabian r. Tungcul, 11 Phil. 49; V. S.
r. Cerna, 21 Phil. 144: 1 Op. Atty. Gen. 158; 1 Op. A ty. Gen. 252; 1 Op.
.ity. Gev. 405; 111 Op..4tty. Gen. 374.) Act 1147, however, now regulates
the sale of stray or st~'en animals recovered from thieves.

AR. 633.-Not a statute of limitations. (namagay r Lagera, 7 Phil.
3.)7: Barreto r. Citlt ,,f Ma,,ila, 7 Phil. 596. 6111: Lolpe r. (lbes, 15 Phil.
540: 'elasque: r. Biola, 1S Phil. 231; ('astillo r. Castillo. 23 Phil. 364.

Ats. 646, 652.--Thefe articles are statutes of limitations. They may
therefore be considered repealed in so far as they prestrihe periods of

prescription. The term now in force is pro bably ten years if real property
or a gift in writing is the subject mnattvr of the n.tion (Act. 190, ses. 40, 43),
or four years in case of permnial pnowrty (sec. 43), or it may possibly be

ten years in any ease (se<. 44). The other provisions are convenient rules
imposed by substantive law for the computation of the period in these

particular eases and possibly still remain in force.
Ares. 653, 663 (2), 681 (2), C88, 689, 690. 701, 703. 712, 719, 730. 756

(4), 758 (2).-N7ot prescriptive. (In the matter of the Will of Cabigting.
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14 Phil. 463 (art. (663); Iiernaez r. Hervaez, I Phil. 689 (art. 681); Ve-

lasco r". Lopez, 1 Phil. 720 (art. 688); Fernando r. r'illalon, 3 Phil. 386

(art. 688).)
Awr. 762.-This period is a limitation of time within which the action

ror the declaration of incapacity to succeed may be instituted. It therefore

falls within the privisions of chapter 3 of the Cade of Civil Procedure and

may he regarded as repealed. The manner of eomputing it probably still
subsists.

Awrs. 775, 776, 793 (2), 795, 805, 816, 841, 869 (3) 879 (1 & 2), 880,
893, 898, 904, 905, 906.-Not statutes of limitations. (Moreate r. De la
Santa, 9 Phil. 387 (art. 793) ; Mijares r. Nery, 3 Phil. 195, 21n (art. 841) -

LIorente r. Rodriguez, 10 Phil. 585, 587 (art. 841); Paterno r. Solis, 15

Phil. 153 (arts. 904, 905).)
AwR. 962 (2).-This period is sinilar in character to those mentioned

in article 113 and is based on the qamt reasons. For the considerations

stated in connection with said artiele 113 the limitation herein prescribed
has been superseded by those priwided for in the Code of Civil Procedure.

Anr s. 965, 966. 967, 968, 974, 975, 977, 978. 979, 980, 982 (2), 989.-
Not statutes of limitations. (Del Rosario r. Del Rosario, 2 Phil. 321, 326

tart. 982); Ramos r. Marqne:, 10 Phil. 722 (art. 98.9).)
ARTS. 1004, 1005, 1014, 1015, 1016, 1017, 1018, 1019, 1021, 1022.-

Repealed.
"The provisions of this law of procedure (Act 190) have abrogated

ainng otiers the provisions of artiele 1003 of the Civil Code and others

ill relation to the same article with regard to the simple acceptance of

the estate of a deceased perelm, or to that made with benefit of in-

ventorv and the constetuenets tlhertf." (Paria r. De In Rosa, 8 Phil.

70, 75. ,.i, Alfon.o r. Natiridad, 6 Phil. 240; Orh,? r. Aramburo, 8

Phil. 98.)
ARTz. 1049 (1).-Not prescriptive.

Airr. 1067.-The right of redemption granted by litis article is an

ex.eptio.nal one, an additignal limitation upon the nlnmmelled disposition

f private Irolierty, anid ihe legislator deemed it ne.essary to require

immediate noli.e to the interested parties of its intended e creise hy pre-

scribing the short period of (one mnth in which such notiee niu-tt Ie'given.

If demand is not made within said month there is no right to, redemption.

The existence of the right depends upon the lerformanee of a certain

act within a eertain lime (Manresa, ('omaientaries, art. 1007).

The article then ereates a condition precedent to the seerual of the

rI ght of' action. not a statute of limitations. As sueh it is in foe for
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there can bm no in onsistenev between such a ier'-d as the arli-e pre-

scribes and the per'iods of ires -ripltion" round in the 'ode of Civil Prio-edure

((;orl. of the P. 1. r. lattoti d Co., 24 Phil. 3151.
ATr. 1076.-It is doubtful whether fhe right referred 1.# in this artice

is demandable at the present titie in view of the fact that the settleent

and distribution of estates of deceased persons are now effeeted by de:'rve

of court. If the right to l;ring a rescissory action for les'in in the division

of an inheritance exists at all. its limitation must bi looked Ir ins chapter

3 of the Code of Civil Procedure. (See Noahtisja r. Era,,elisto. 21t fid.

273).

ARTS. 1221, 1246 (3), 1280.-Not prescriptive. (.4 degurr r. II,.sk,.

2 Phil. 500 (art. 1221): inibol r. Mamb,, 6 Phil. 254 (art. 1221 , 1 Piil.

671 (art. 1280): Tiptntn r. Adere:a, 5 Phil. 477 (art. 1280): .llojieu

F-ernandez, 9 Phil. 403 (art. 1280).
ARrs. 1299, 1301.-The periods of prest-ription mentioned in the.st.

articles are evidently covered by etions 43 to 45 of the Code of Civil

Procedure, and may properly Ie considered repea.led. All a-tions hased

in contract must now be brought within ten or six years depending on

whether the contract is in writing or not. (Act 19,), see. 43). The rulhs

laid down for the computation of time di, not Seem to be in sulstantial

conflict with any provision of the ('ode of Civil Prs'edure, siig somewhat

substantive in nature, and would seem to continue in f.ree. (.Varal r.

Fnriquez, 3 Phil. 69: U. S. r*. Mill, 4 Phil. :91 Tipion r. I'elasco. 0

Phil. 67: Bo!/hda r. Felir, 9 Phil. 597; Cit!! of Me(.la r. Lock. 19 Phil.

324: lbaoiez r. loegkoq noap b Sou!hai. Bank. 22 Phil. 572.)

AnTs. 1309, 1314, 1329, 1345. 1352. 1361. 1363, 1370. 1379, 1393, 1410

(1).-Not statutes (if limitations.

Atr. 1472.-The reason wiy the Civil Code limited lhe actitis referred

to in this article to, the eomaratively slir lperiod of six ao1tlis sp rings

from the principle that the efficacy of civil transetions should not Is

left open to attack by rescissorv actions f..r any length of time. Persins

who lurchase property must examine to their peril whether tile .bjeet

corresponds in all respects with the eonditiong of the agreement. To give

them a long term in which to exercise the action of rvs.ission would lie it

subjett values to uncertainty. (Ifanresn, (omentaries, vol. 10. p. 152-

153). Still, as the rescissory action is none the less a civil action for tite

above considerations, and as all actions must now h rIought within til-

time prescribed by the Code of Civil Procedure, it is apparent that article

1472, as far as the period of preseription is concerned, has been reiwaled

by chapter 3 of said Code.
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ART. 1482.-..t a statute of limitation, but a condition precedent.

In tre'. (W'it,. ,f .lhiaila r. Lack, 19 Phil. 3"24, 343; Ahag v. Cabiling ,

18 Phil. 415.)

Aw. 1483.-The last paragraph of this article establishes periods of

,res rilptin fbr tht. a-tin for rescission and the action for damages for
2 Sp'cified faus. "le tenis stated are thus statutes -if limitations, pure

and simple, and jaust he considered repealed. (.Mapiresa, 'ommentaries,

v,.l. 10, pp. 205-206).

As it the rules laid dowi for the v.olnliutat iou of the statutory period
:pt' loreseripjin, tile courts in) the United States being divided on the ques-

tiom ,t" the ac-rual of t tit a'ion I,,r Irea-h of warratty (25 Cye. 1091 and

.-as.s .-ited), the lo-al c.,'urts will imr,,bably aceept and apply these positive

pr, visi.ons of tie Civil Code, the" ire so, consideritg that repeals by im-

pliatiii are avoided if lposible, and because courts endeavor to construe
all statutes as a general and uniform system tif jurisprudence. (McDao-

,./aid r. DJ),,m,.gertY, 14. Ga. 674; Riobert.on c. State. 109 Ind. 79; State r.
Ro..well, 1414 Ind. 541: Rrookv r. Iitchburq, etc. R.. Co., 200 Mass. 8, 21

L. R. A. IN. S.) 970; ('hapjpell r. La.,ea.ter (vnt 84 Neb. 301.)

Airrs. 1490, 149.-The redhibitciry actimis to which these articles at-
athed a liiitation niaY now be exercised only in iecordane with Ijie pro-

visions (of chapter 3 of tile ('ode osf Civil Proeedure for the reasons stated

under article 1483.

ART. 1497.-C.idition Iprecedent. In force. (.laptresa, Comamentaries,

vol. 10, p. 237: (oit. 4,f the 1'. 1. r. Y'ichao.ti of ('a., 24 Phil. 315).

All. 149..-The effect of this article is to give the vendee the right

to iring ain action 4in a quatitali l.neraut or to nscind the contract described

Ihv it within tile time limited fior the resc'issory action. (.lanresa, Coin-
,ieitr,,vl. 10, p. 241). This time having been increased by. the pro-

visions ,f the t',,de of Civil Procedure it is evident that the latter clause
,if this article goms ailng with such extension. (See articles 1490, 1496).

AHTs. 15(04, ]S5.-Cntracttial; not prescriptive.

Ait. 15118.-For the rea ns stated in connection with article 1067 this

article is in fo-rce, although it has been said that "the said four ears eon-

.titute a special period of irescription." (Alatao r. Babasa, 10 Phil. 511,
517: Garcia r. Miaanzm,. 8 Phil. 414.) The Supreme CAiurt has construed

atnd applied this article in numerous eases: (Patricio r. Arayon, 4 Phil

615: Latfot r. J'asca.in, 5 Phil. 391; Garcia r. Diarnzon, 8 Phil. 414;

Alhert r. Pansalaa, 9 Phil. 294; Alano r. Babasa, 10 Phil. 511; Buencamiae
r. N.ice,.. 13 Phil. '17; .1l,,rtra r. .1arti;ez, 14 Phil. 541: Re!,es r. Limhop,
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15 Phil. 420; heirs of Jurnero r. Lizares, 17 Phil. 112; .u.iao r. Clarauo,
17 Phil. 260: Tuason r. Goduco, 23 Phil. 342; Doris r. .Vera. 24 Phil. 417.)

AwR. 1519.-Not preseriptive.

ArT. 1524.-In force: a condition precedent. (Liea Tirico r. ('a Vi-
jieg, 21 Phil. 493).

AR. 1530.-Not prescriptive.
ANTr. 1535.-In force: condition precedent. .tee article 1067, supra.

.4ldefluer r. Hoskyn, 5 Phil. 584: lcbisO,, r. Garry, 8 Phil. 275).

ANTs. 1548, 1558, 1566, 1571, 1577, 1581, 1583, 1584.-Not statutes of
limitations. (TiptoN r. Aderepa, 5 Phil. 477 (art. 1548): Titnn r. Mar-
1bne:, 5 Phil. 477 (art. 1548): urique: r. 11'"lsoto J- C,,.. 2"2 Phil. 623 (art.
1548): Eleizeyati r. ta'n Tennis Club, 2 Phil. 3091 (art. 1566, 1577, 1581):
(;or:alez r. Crisapt,i, 2 Phil. 404 (arts. 1566, 1577, 1581): ,oriaim r. He¢irs
,f R,,.ras, 4 Phil. 638 (arts. 1566, 1581): ('o-Ti,,qceo r. Go-Gaa, 1 Phil.
210 (art.. 1571. 1581): S aul r. Hawkis, I Phil. 275, 280 (art. 1571):
Ventura r. Miller, 2 Phil. 22 (art. 1571): 7tncrralde r. Gardifio, 9 Phil.
605, 607 (art. 1577); ,itia Teco r. eilura, 1 Phil. 497. 499, (art. 1581):
C'rc, r. Co-iarn. 4 Phil. 489, 490 (art. 1581); Gsell r. Kock, 16 Phil. 1.
4. 5. (art. 158.3) : lie los Re.lex r. Aljadi,, 16 Phil. 499, 503, (arts. 1583.
1584).

Airr'. 1591.-Thir artiele (paragraph 2) dgc.: not establish a period of
lir..sription of actions as has been suggested. (Willard's Notes, P. 87).
The periods stated are nothing more than time limits on the duration of
!lie building contractor's and architeet's liability in damages for faulty work.
If the danmage tweurs within the periods designated, the contractor or arehli-
tte., as the case may he. is liahle and action may ie brough thereon ls.forr
it is barred by urdinary prescription. S hould the damage arise afterwards
tlere is no liability, no right of action. In force. tMaaresa. Conarne,,laries.

v-J. 10. pp. 700-703: .anhe: Rotas,, Ciril Lair. vail. 4. pp. 794. 7915" ('hi
llerredia. 12 Phil. 259; Bosque r. Yu 'hilwo. 14 Phil. 95.)

ANTrS. 1608, 1609.--Conditions preeedent: in force. .St article 1tt;7.
ART. 1614.-Not statute of limitations.
ArT. 1620.-Title 18. Book IV of the Civil Code, relates to lreseription.

It seems that the language used was simply a eonvenient way of ineor-
prating tis then existing rules of Pres.ription to the subject under eoil-
.ideration. Sail rules having been mtdified by subsetnnt laws it is elear
tiat the artile can now refer only to the subsisting law tof prescription.
Will this modification the article in in forte.

Aires. 1637. 1638, 1640.-Conditions precedent, not statutes of limits-
tiols for reasons nnalogous to those oxplained under artile 1067. Seetions
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43-to 40' of the 'ode of Civil Pn.edure may however have relaled all
pnvisi.ms or the 4"ivil ('onle relative to redemption in judicial sales. (De I

,-a r. Sanktv, 10 Phil. 148; Martine: r. ('ampbe!I, 10 Phil. 626; Joaquin

r. A-rhia. 11 Phil. 249; B,.mf r. JDIfamte, 13 Phil. 217; Fabros v. rille,
"18 Phil. 336: Abd -coa t)o. r. .ar'arn,, 23 Phil. 203.)

Atrr. 1646.-The Vivil ('Ode has exprmssly withdrawn the action to claim

lundemgan from ithe iolieratimn oi" tordinary prescriptioun in certain eases. The

'ode " ('it'il Pro, 'dure, however, makes, no exceptions of any sort. It is

thernfe lelieved that thn aetion in question may ruly be commenced within

the hinri,,ds pres-rihed 1v ehapter "1 of the ('ode of 06'il Procedure.

Airrs. 1647, 1648, 1649. 1650, 1655, 16'56, 16M} (2).-\ot prescriptive.
Airrs. 1Z71, 17'ti--4'"mnditions prtNedeut, not jwriiols of prescription.

ln foric.
Aorrs. 1802, 1804. 1806, 1843 (51, 190q, 9lr24.-ot statutes of limits-

ti,-ns. tBanno FiipapdlI'ino, r. D,,,,uldson, Sim d" Ca., 5 Phil. 418, 424

taft. 1843): S. e,,.: r. Yap ('huau, 16 Phil. 76 (art. 1843) ; Kneuzle a' Sereiff

r. Tan Sanco,,, 16 Phil. 470 (art. 1843): J,ohwnoN r. Darid, 5 Phil. 663,.667

(art. 190M1: Banw, E .p Wo "ilipi o r. Peterrtn. 7 Phil. 409, 413 (art.

1922) . Rupert.d Gna.nt r. Lueugo of Marlt..ez, 8 Phil. 554 (art. 1922).

iehw.sen " Cot. r. 'lv'erwon, 10 Phil. 3:19, 345 (art. 1922); Me licking r.

Trexnoya. 14 Phil. 253 (art. ].I(':) 7'rre, r. Genota, 7 Phil. 204 (art. 1922).

Banking ('trjoratiou r. f'orrales, 10 Phil. 435 (art. 1922); Martisez r.
Iholliday. Wlise d" V,.. 1 Phil. 194, 197 (art. 1924) O iraree r. Hoskya.

&" Co.. 2 Phil. 689 (art. 1924) Petersin r. Xeuberro. 6 Phil. 260 (art. 194):

1fehui,'o r. Ocamini. 7 Phil. 15, 19 (art. 1924): Fidelity 4' Deposit Co. r.

Wt'ilson, 8 l'hil. 51. 58 (art. 1924); oler r. Al-ma, 8 Phil. 53, 543 (art.

1924) . Stromo r. 'an Bu.jkirk-'r,,ok Ci., 10 Phil. 190 (art. 1924).)

Awrs. 1930, 1931. V!Q:r2, 1923, 1934, 19.35. 1036, 19T7, 1938.-Although

1lhy do not pmn.rilhe periods within whicl, actions must iw commeneed these

artieles deal exelusively will, the law of pre.Nription. It would be a higfily

lorofitahle inquiry tIt detennine lite effect of chpter 3 of the Code of

C "ivil Pn'cedurt' on them, but .surh investigation is beyond the scope (of this

hesi,. This mnhl should he said, however. It may not he readily admitted

lint title "18, Book IV of the Civil ('ode Ihas been wholly repealed, for only

a ner.srv and irrmsistiile implication will 1K held to operate as a repeal

of a sataute (Alabama Branch Bank r. Kirkpatriec', 5 Ga., 34; Pratt r.

Atlantik. etc. It. ',., 42 'Me. 579: slate r. 1VeIls, 210 Mo. 601; Jesse v. Do-

('l.on, 105 S. W. 1011 (Texas); Wood r. U. S., 16 Pet. (U. S.) 342; U.

S. r. Tet Thousanl ('igars, 28 Fed. ('as. No. 16451), espeially so as same

oif" II provisions are of an a-s.wntially substantive character. (Benarent ra
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r. Urbaa. 5 dhil. ). But there can be no question timt sts nut- of these

articles as are in sulstantial conflict with the pr.visions of the ('ode of

V'ivil Prujcedure have been abrogated by initication, since the latter (mkI

contains the latest expression of the legislative Will in the pr'mi.(.. tiles-

rietta Min. etc. Co. r. Gardner, 173 U. S. 123: State r. Saa'!yer, 139 Ala. 13S:

Ilogaite r: i,-ayaae, 57 Ark. 508; People r. Auburn etc. Tarnpike Co. 1"t
'al. 3'35; U:ion" Brauch R. (',. r. East Tenn. etc. R. Co., 14 Ga. 3"27; Peoaple

r. Little, I Ida. 143; 11'ashingtetuiato Game: r. (lhicara, 157 I1. 414, 2- L-

R. A. 798; Ifecay r. State. 85 Ind. 26041; Edgar r. Gireer, 8 Iowa, 394, 74

Ain. Dec. 316: Elliott r. L,hoaae, 1 Kan. 126; (,m. r. Gotdshaa', 92 K.
-435; Snith r. Sullira,, 71 Mo.'150: state r..orther, ('Cat. i. ('o., 91) Md.

447; Johiasron r. Quaicy. 198 Mass. 411; Merrivraa a'. Great .Northen E A.rpre,.
'on a lay, (13 Minn. 543; Giibbons r. Britteauna, 56 Miss. 232; I'oul r. Brous.

98 Mo. 675; Territory r. Gilbert, I Mont. 371; Allen, r. Kennard, 81 Neb-
289; Mulligan r. Karaaaugh, 46 N. .1. L 45: Baca r. Beraalillo County, lit

N. M. 438. People r. Bull, 46 N. Y. 57, 7 An,. Re. 302; Camlbridge r.

Smalluood, 27 Ohio Circuit tI. 302: Ilurst r. lara.,5 Oreg. 275; Spee.,
r. Boggs, 204 Pa. St. 504: Laa-rets r. ('rarfoard, 55 S. C. 594; Wells r.

State, 3 Lea (Tenn.) 370: Iloyabtaorn r. Hliglhtate, 55 Vt. 412: llaypes r.
Cm., 31 Gratt. (Va.) 96: Bani r. Swaeeny, 5 Wash. 71U)

See also Arnedil Cruz r. De Leon, 21 Phil. 19 (Art. 1930); Ala, r.
habasa. 10 Phil. 511 (Art. 1932); Hlart!! r. Municipalitt of Victoria, 13
Phil. 152 (art. 19361 ; lux. Gort. r. Aldeco-a k ('a., 19 PhiL 505 (art. 1936i.

ART. 1939.-Thais article is ntes.-arily obsolete, but the Philippine

Relports abund with c.ases dts.ided on the strength of the rule laid down by
it. (Araaaeta r. Garrido, 5 Phil. 137; Pipaeda r. Gasata,,a, 5 Phil. 139.

Garcia r. Iiunaazo, 8 Phil. 414: Albert r. Puansalan, 9 Piil. 294; Alauo r.

Baltasa, 10 Phil. 571: ('aeepcion r. (ity1 of Mauila, 11 Phil. 552: Veloa,,

j-, Foutauaa, 13 Phil. 70; Sunic r. Ramirez, 14 Phil. 500; Obras Pias r.

lhcrera Ignac'io, 17 Phil. 45: Heirs nf Jumero r. Lizares, 17 Phil. 112.)

Awrs. 1940, 1941, 1942, 1941, 1944, 1945,.1.46, 1947, 194t, !9149, 1950.
1951, 19152, 1953, 1954.-These articles do not pres.ribe leril.s of pre-

t.ription. (Cunag un r. Aliagay, ll Phil. 415 (art. 1940); De Castro r.
Rl'harri. 21 Phil. 29 (art. 194); 'illanuera r. C'lauastro, 24 Phil. 55 (art.
19.40); 'illarul r. A:ai-raya, 15 Phil. 108 (art. 1941); Delgado r. Bonaerie

a" Arade:, 23 Phil. 308 {art..1941); 'ortes r. ]'a Tibo, 2 Phil. 2 (art. 1942);
Alyala de tora,, r. Matlonvaa, 8 Phil. 745 (art. 1942); Pascual r. Angeles.

13 Phil. 411 (art. 1942).; Son. ('arias r. Muan. of ('ebi, 19 Phil. 132 (art.
1942); Nurea ('aceres r. lireclar of Lands, 24 Plhil. 485 (art. 1.42) ; Aranju,
r. Celis, 1M Phil. S29 (art. 1945) ; Dolindo r. Biarnea, 7 PhiL 232 (arts.
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1950, 1152, 1953); ll :ef.j,,,. Seie',. 8 Phil. 365 1art. 1953); LacuertM v.

;serrer,,, 8 Phil. 719 (art. 1946): Gabriel r. Barituhe, 7 Phil. 699 (art,

1950) - Arrial r. G,mez de Ia Serna, 14 Phil. 627 (art. 1950); Santiago

4. (riz, 19 Phil. 145 (art. 1950).)
Awr. 1955.-Section 43, paragraph 3. of the Code of Civil Procedure

reVlates to the Kiiiie matter eovered bIy the first two paragraphs of this article
and has therefore rewaled OR' sane, Wrt. ,,f the P. 1. r. 1)'chausti &' Co.,

2-1 Pili. 315) although the Supreme ('Court, in a spirit of extreme conser-

vatisn, has applied it in at Iast two Cases in whiih tile iauses of action
averut-t after the pjiaage of Aet 190. (Sideco r. Pasca, 13 Phil. 341; Ca-

.,ai/an r. .Yatiidad. 14 Phil. 734). For additional rases (in this article see
lalera r. Fin nick, 9 Phil. 482; Arept r. Ruymundt, 19 Phil. 46; U. S. '.

C'er ,, 21 Phil. 144; Del!!adv r. B uerie d Araider. 23 Phil. 308.

Awr. 195.-Not a statute of limitations. (Sideco r. Pascua, 13 Phil.
342: F'. S. v. ('era, 21 Phil. 144.)

Air. 1957.-Ownership and other iropterty rigits in real proierty may
now pre.ril- bv adverse and eoitinuutis )oission for ten years in atcor-

dane' with sections 40 and 41 if' the Code of Civil Protcedure as to all

persons whether presint or absent.. "in whatever way such occupancy may
hiav.e i-oinneneed or continued." The whole artivle is therefore repealed.

But st.e UeI,,so r. Nayuit, 3 Phil. 604: Tchau.ti ,f" Col. r. Cornpand g

eueral,. 6 Phil. 556. 565: DeoUids r. Biaraesa, 7 Phil. 232: Garcliitorena

I. Plstigo, 12 Phil. 374; A4rrila r. (;,,iez de ht Sirrtn, 14 Phil. 627; De

Castro r. Echearri, 20 Phil. 23.
Alit'r. 1958.-Contains no period of prestiltion.

AFT. 1959.-Reptaled in the saine way and by the "anie provisions of
the Code of Civil Protedure as article 1957, stpra. But see ('ortes r. Y"
Tib,,. 2 Phil. 24: h'ele s, r. .ayuit, 3 Phil. 604: 6Ga1rcia r. llijmlito, 5 Phil.
503; (Ca'ni,, r. Btarn,. 5 Phil. 742; Pere: r. ('orrt'.. 15 Phil. 211; Muan. of Cat-
bal,,qai .IDirecttr of Lands, 17 Phil. 216: Mu.iripality, of Tacloban r.

Director of Lands, 17 Phil. 426i. 442: Arvedo (rin: r. De Lem,, 21 Phil. 199:.
1. Op. Attq. Ge,. 218; 111 Op. Att!l. Gen. 260.

A89:. 1960, 1961.-No i.rids tf presription mentioned.

ART. 19C2.-The prteriptive periods pro:vided for in this article miust

be considered repeah.d in the sate way and for the same reagns as thnse
mentioned in artitle 1955, ituprn. Set vasts tited under said article 1955
for constructicon of this artiele, spetiallv Sidec, r. Pasceaa, 13 Phil. .34;!.

AT. 1963.-The statute of limitations fixed by this artlile has been
reduced to ten years i)v the express-q pnvisions of section 40 of the ('ode of
Civil Procedure.
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A89. 194.-A mortgage action is (one brought to recover a debt secured
hy* mortgages (Maresa, Coummentaries, vol. 1'2 p. 869), that is, a real

action to foreclose a lien or mortgage.' (Siico r. Ramire z, 14 Phil. 500:
Soriano r. Eariquez, 24 Phil. 584). As such it is based on contract and
its limitation is now to be found iu se-tion 43 of tihe Code of Civil Prowcedure.

Tile latter part of this article is sinilar to the other relief clause of
the Code of Civil Procedure (.ction 44) altlugh the classes of actions

covered are different. For the application of this clause, see Somes r. Go-
rricho, 4 Phil. 713; Pitieda r. Gaxataa. 5 Phil. 139; Benedicto r. Perizuelo.
5 Phil.. 632; Alburo r. Villauuera, 7 Phil 275: Azarraga r. Rodriguez, %
Phil. 637; Velnoo r. F,,ntanosa, 13 Phil. 79; Villarruz r. Azarraga, 15 .Phil.

108; Gomez Medel r. Arecilla, 15 Phil. 465; Marzon r. Udtujan, 20 Phil.

232; Delgado r. Bonnerie d- Arandez, 23 PhiL 308.
AR. 1965.-No period of presiril)tilon stated. (Aliaras r. Alcantfaro.

16 Phil. 489; De ('avtro r. Eharri, 20 Phil. 23; Irlamda r. Pitargue, 22
Phil. 383, 392).

Aiers. 1966, 1967. 106.-The various ieriods of pr"cription prtivided
for in these articles have been replaced by those prescribed in the Code of
Civil Prtwedure. There is a strong dissimilarity in the elassification of the

different actions between the two Codes, hut as elsewhere observed, it is
tielieved that Act 190 has made provisions for the limitation of earh and

every right of action known to the law and contains exclusive rules as to

all periods of prescription of actions.. Cases construing these articles:
.romes r. Gorricho, 4 Phil. 713 (art. 1966) ; .O(smia r. Gorordo, 5 Phil. 37

tart. 1966); Bevedico r. Perizitelo, 5 Phil. 632 (art. 1966); Domitngo r.
tsoria, 7 Phil. 405 (art. 1967); Alonso r. Municipality of Placer, 5 Phil.
71, holding that section 29 of Act 190 has repealed paragraph 1 of article

1968; I:odriguez r. Tairo, 16 Phil. 301, supra, (art. 460); Bishop of (Cei
r. Manyaron, 6 Phil. 286 (art. 1968).

Airs. 1969, 1970), 1971, 1972, 1973, 1974, 1975.-DIo not state iwriIsis

of prescription. (It re Fstate of Mijares de FariTias. 13 Phil. 79 (art.

1973) ; 'eItoso r. Foatat,,a. 13 Phil.'79 (arts. 1973, 1974)- Lichauco r.

I.;mjaco, 19 Phil. 12 (art. 1973).)

(Concluded, ax to the C'ode .if (ammerce, in the ntext ixsae.)




