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UNWARRANTED APPLICATION OF THE DUE
PROCESS CLAUSE

By JOSE LAVA *

CHAPTER IV

ATTITUDE OF THE UNITED STATES AND PHILIPPINE SUPREME
COURTS ON SOCIAL LEGISLATIONS AS GLEAMED FROM

CASES DECIDED

In this chapter, we shall present cases, decided by -the Su-
preme Courts of the United States and of the Philippines, in-
volving the constitutionality of social legislations. It is not pre-
tended that all cases dealing with social legislations are included
in our chapter. We especially selected cases wherein the issue
involved is the conflict of the due process clause and the police
power, and wherein the laws tested were declared unconstitu-
tional, as being violative of the due process clause. We shall
present both the majority and the vigorous dissenting opinions,
and shall allow the eminent justices to speak for themselves, in-
stead of us paraphrasing what they have to say. Our purpose
in thus quoting froni the decisions at length is to present to our
readers the mental processes, the trend of reasoning of the emi-
nent justices, and to leave to them (our readers) to detect any
flaw in the reasoning thus presented.

For lack of time, we are not able to include among our
cases the very recent decision of the United States' Supreme
C*urt declaring the New York Minimum Wage Law unconstitu-
tional as being vio!,ative of the due process clause. Justices
Brandeis, Cardozo, Stone and Chief Justice Hughes dissented
very vigorously.

Lochner v. New York
198 U. S. 46

In error to the County Court of Oneida County, state of
New York to review a judgment of conviction for a violation

* LL.B., University of the Philippines.
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of the labor law of that state by permitting an employee to work
more than 60 hours a week.

Section 110 of the labor law provides:
"No employee shall be required or permitted to work in a

biscuit, bread or cake bakery or confectionery establishment
more than sixty hours in any one week, or more than ten hours
in any one day, unless for the purpose of making a shorter work
day on the last day of the week; nor more hours in any one
week than will make an average of ten days during such week in
which such employee shall work." k

Mr. Justice Peckham delivered the opinion of the court:
"It is not an act merely fixing the number of hours which

shall constitute a legal day's work, but an absolute prohibition
upon the employer permitting, under any circumstances, more
than ten hours work to be done in his establishment. The em-
ployoe may desire to earn the extra, money which would arise
from his working more than the prescribed time, but this stat-
ute forbids the employer from permitting the employee to earn
it. * * *

"Therefore when the state by its legislature, in the assumed
exercise of its police powers, has passed an act which seriously
limits the right to labor or the right of contract in regard to
their means of livelihood between persons who are sui juris
(both employer and employee), it becomes of great importance

to determine which shall prevail,-the right of the individual to
labor for such tiie as he may choose, or the right of the state
to prevent the individual from laboring, or from entering into
any contract to labor beyond a certain time prescribed by the
state. * * *

"There is no contention that bakers as a class are not equal
in intelligence and capacity to men in other trades or manual
occupations, or that they are not able to assert their rights and
care for themselves without the protecting arm of the state intet-
fering with their independence of judgment and of action. They
are in no sense wards of the state. Viewed in the light of a
purely labor law, with no reference whatever to the question
of health, we think that a law like the one before us involves
neither the safety, the morals nor the welfare of the public, and
that the interest of the public is not in the slightest degree af-
fected by such an act. * * *

Mr. Justice Harlan with whom Mr. Justice White and Mr.
Justice Day concurred, dissenting:
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"It is plain that this statute was enacted in order to protect
the physical well-being of those who work in bakery and con-
fectionery establishments. It may be that the statute had its
origin, in part, in the belief that employers and employees in
such establishments were not upon an equal footing, and that
the necessities of the latter often compelled them to submit to
such exactions as unduly taxed their strength. Be this as it
may, the statute must be taken as expressing the belief of the
people of New York that as a general rule, and in the case of
the average man, labor in excess of sixty hours during a week
in such establishments may endanger the health of those who
thus labor. Whether or not this be wise legislation, it is not
the province of the court to inquire * * * the court may inquire
whether the means devised by the state are germane to an end
which may be lawfully accomplished, and have a real and sub-
stantial relation to the protection of health, as involved in the
daily work of the persons male and female, engaged in bakery
and confectionery establishments. But when this inquiry is
entered upon, I find it impossible, in view of common experience,
to say that there is no real or substantial relation between the
means employed by the state and the end sought to be accom-
plished. * * *

"I do not stop to consider whether any particular view of
this economic question presents the sounder theory. What the
precise facts are, it may be difficult to say. It is enough for
the determination of this case and it is enough for this court to
know, that the question is one about which there is room for
debate, and for an honest difference of opinion. There are many
reasons of a weighty, substantial character, based upon the ex-
perience of mankind, in support of the theory that, all things
considered, more than ten hours steady work each day, from
week to week in a bakery or confectionery establishment, may
endanger the health and shorten the lives of the workmen, there-
by diminishing their physical and mental capacity to serve and
to provide for those dependent upon them. * * *

"If such reasons exist, that ought to be the end of this case
for the state is not amenable to the judiciary, in respect of its
legislative enactments, unless such enactments are plainly, and
palpably beyond all question, inconsistent with the Constitution
of the United States * * *
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Mr. Justice Holmes dissenting:
"This case is decided upon an economic theory which a

large part of the country does not entertain. If it were a ques-
tion whether I agreed with that theory, I should desire to study
it further and long before making up my mind. But I do not
conceive that to be my duty, because I strongly believe that my
agreement or disagreement has nothing to do with the right of
a majority to embody their opinions in law. It is settled by
various decisions of this court that state constitutions and state
laws may regulate life in many ways which we as legislators
might think as injudicious, or if you like as tyrannical, as this,
and which equally with this, interfere with the liberty to con-
tract. Sunday laws and usury laws are ancient examples. A
more modern one is the prohibition of lotteries. The liberty of
the citizen to do as he likes, so long as he does not interfere
with the liberty of others to do the same, which has been a
shibboleth for some well-known writers, is interferred with by
school laws, by the Postoffice, by every state or municipal in-
stitution which takes his money for purposes thought desirable
whether he likes it or not. The 14th Amendment does not enact
Mr. Herbert Spencer's Social Statics. * * *

"General propositions do not decide concrete cases. The
decision will depend on a judgment or intuition more subtle
than any articulate major premise. But I think that the pro-
position just stated, if it is accepted, will carry us far toward
the end. Every opinion tends to become a law; I think that
the word "liberty" in the 14th Amendment, is perverted
when it is held to prevent the natural outcome of a dominant
opinion, unless it can be said that a rational and fair man nec-
essarily would admit that the statute proposed would; infringe
fundamental principles as they have been understood by the
traditions of our people and our law. It does not research to
show that no such sweeping condemnations can be passed upon
the statute before us. A reasonable man might think it a proper
measure on the score of health. Men whom I certainly could
not pronounce unreasonable would uphold it as a first instal-
ment of -a general regulation of the hours of work. Whether
in the latter aspect it would be open to the charge of inequality,
I think it unnecessary to discuss. * * *
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Adair v. United States
208 U. S. 161

This case involves the constitutionality of certain provi-
sions of the act of Congress of June 1, 1898 (30 Stat. at L. 424
chap. 370 U. S. Comp. Stat. 1901 p. 3205), concerning carriers
engaged in interstate commerce and their employees.

The 10th section upon which the prosecution is based is in
these words:

"That any employer subject to the provisions of this act,
and any officer, agent or receiver of such employer, who shall
require any employee, or any person seeking employment, as
a condition of such employment, to enter into an agreement,
either written or verbal, not to become or remain a member of
,any labor corporation, association or organization; or shall
threaten any employee with loss of employment, or shall un-
justly discriminate against any employee because of his mem-
bership in such labor corporation, association or organization
* * * is hereby declared guilty of a misdemeanor * * *."

Mr. Justice Hailan delivered the opinion of the court:
"In our opinion that section in the particular mentioned, is

an invasion of the personal liberty as well as of the right of
property, guaranteed by the fifth amendment. Such liberty and
right embrace the right to make contracts for the purchase of
the labor of others, and equally the right to make contracts for
the sale of one's own labor; each right, however, being subject
to the fundamental condition that no contract whatever its sub-
ject-matter, can be sustained which the law, upon reasonable
grounds, forbids as inconsistent with the public interests, or as
hurtful to the public order, or as detrimental to the common
good. * * * It w as the legal right of the defendant Adair-how-
ever unwise such a course might have been-to discharge Cop-
page because of his being a member of a labor organization, as
it was the legal right of Coppage, if he saw fit to do so-how-
ever unwise such a course on his part might have been-to guit
the service in which he was engaged, because the defendant
employed some persons who were not members of a labor or-
ganization. In all such, particulars, the employer and the em-
ployee have equality of right, and any legislation that disturbs
that equality is an arbitrary interference with the liberty of
contract which no government can legally justify in a free
land. * * *"
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Mr. Justice McKenna-dissenting:
"We are told that labor associations are to be commended.

May not, then Congress recognize their existence? Yes, and
recognize their power as conditions to be counted with in fram-
ing legislation? Of what use would it be to attempt to bring
bodies of men to agreement and compromise of controversies
if you put out of view the influences which move them or the
followship which binds them-maybe controls or impels them
whether rightfully or wrongfully, to make the cause of one the
cause of all? And this practical wisdom, Congress observed-
observed, I may say, not in speculation or uncertain prevision
of evils, but in experience of evils,-an experience which ap-
proached to the dimensions of a national calamity. The facts
of history should not be overlooked, nor the course of legisla-
tion. The act involved in the present case was preceded by
one enacted in 1888 of similar import, 25 Stat. at L. 501 chap.
1063. That act did not recognize labor associations, or dis-
tinguish between the members of such associations and the other
employees of carriers. It failed in its purpose, whether from
defect in its provisions or other cause, we may only conjecture.
At any rate, it did not avert the strike at Chicago in 1894. In-
vestigation followed, and as a result of it, the act of 1898 was
finally passed. Presumably its provisions and remedy were
addressed to the mischief which the act of 1898 was finally
passed. Presumably its provisions and remedy were addressed
to the mischief which the act of 1888 failed to reach or avert.
It was the judgment of Congress that the scheme of arbitration
might be helped by engaging in it the labor associations. Those
associations unified bodies of employees in every department
of the carriers, and this unity could be an obstacle or aid to ar-
bitrations. It was attempted to be made an aid; but how could
it be made an aid, if pending the efforts of 'mediation and, con-
ciliation' of the dispute as provided in Section 2 of the act,
other provisions of the act may be arbitrarily disregarded,
which are of concern to the members, in the dispute? How
can it be an aid, how can controversies which may seriously
interrupt or threaten to interrupt the business of carriers * * *
be averted or composed, if the carried can bring on the conflict or
prevent its amioable settlement by the exercise of mere whim
and caprice? I say mere whim and caprice, for this is liberty
which is attempted to be vindicated as the constitutional right
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of the carriers. * * * Liberty is an attractive theme, but the li-
berty which is exercised. in sheer antipathy does not plead
strongly for recognition."

Mr. Justice Holmes-dissenting:
"It cannot be doubted that to prevent strikes, and so far

as possible, to foster its scheme of arbitration, might be deem-
ed by Congress an important point of policy, and I think it
impossible to say that Congress might not reasonably think
that the provision in question could help a good deal to carry
its policy along. But suppose the only effect really were to
tend to bring about the complete unionizing of such railroad
laborers as Congress can deal with, I think that object alone
would justify the act. I quite agree that the question what
and how much good labor unions do, is one on which intelligent
people may differ. I think that laboring men sometimes at-
tribute to them advantages, as many attribute to combinations
of capital, disadvantages, that really are due to economic condi-
tions of a far wider and deeper kind; but I could not pronouce
it unwarranted, if Congress should decide that to foster a strong
union was for the best interest, not only of the men, but of the
railroads and the country at large. * * *"

Coppage v. Kansas

236 U. S. 1

In error to the Supreme Court of the state of Kansas to
review a judgment which affirmed a conviction under an infor-
mation charging a violation of a statute of the state forbidding
employers to exact a promise not to join or retain membership
in a labor organization, as a condition of securing or retain-
ing employment.

The act upon which the prosecution was based reads as
follows:

An Act to Provide a Penalty for Coercing or Influencing
or Making Demands upon or Requirements of Employees, Ser-
vants, Laborers and Persons Seeking Employment.

Be it enacted etc.:
Section 1. That it shall be unlawful for any individual,

or member of any firm, or any agent, officer or employlee of any
company or corporation to coerce, require, demand or influence
any person, or persons to enter into any agreement, either writ-
ten or verbal, not to join, or become, or remain a member of
any labor organization or association, as a condition of such
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person or persons securing employment, or continuing in the
employment of such individual, firm or corporation.

Section 2. Provides for the penalty for violation.
Mr. Justice Pitney delivered the opinion of the court:
"But in this case, the Kansas court of last resort has held

1 hat Coppage, 'the plaintiff in error is a criminal, punishable
with fine or imprisonment under this statute, simply and mere-
ly because, while acting as the representative of the railroad
company and dealing with Hedges, an employee -at will, and a
mnan of full age, and understanding, subject to no restraint or
disability (italics ours) Coppage insisted that Hedges should
freely choose whether he would leave the employ of the
company or would agree to refrain from association with the
union while so employed. * * *

"The act, as the construction given to it by the state court
shows, is intended to deprive employers of a part of their liberty
to contract, to the corresponding advantage of the employed,
and the upbuilding of the labor organizations. But no attempt
is made, or could reasonably be made, to sustain the purpose to
strengthen these voluntary organizations, any more than other
voluntary associations of persons, as a legitimate object for the
exercise of the police power. They are not public institutions,
charged by law with public or governmental duties, such as
would render the maintenance of their r embership a matter of
direct concern to the general welfare. If they were, a different
ouestion would be presented. (italics ours)

"No doubt, whenever the right of private property exists,
there must and will be inequalities of fortune; and thus it na-
turally happens that parties negotiating about a contract are
not equally unhampered by circumstances. This applies to all
contracts, and not merely to that between employer and em-
ployee. Indeed, a little reflection will show that whenever the
right of private property and: the right of free contract coexist,
each party when contracting, is inevitably more or less in-
fluenced by -the questions whether he has much property, or
little, or none, for the contract is made to the very end that
each may gain something that he needs or desires more urgent-
ly than that which te proposes to give in exchange. And since
it is self evident, that, unless all things are held in common,
some persons mu-st have more property than others, it is from
the nature of things impossible to uphold freedom of contract
and the right of private property, without at the same time
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recognizing as legitimate those inequalities of fortune that are
the necessary -result of the exercise of those rights. But the
14th Amendment in declaring that a state shall not "de-
prive any person of life, liberty or property without due pro-
cess of law," gives to each of these an equal sanction; it recog-
nizes "liberty" and "property" as coexistent human rights, and
debars the states from any unwarrantable interference with
either. * * *

"When a man is called upon to agree not to become a mem-
ber of the union while working for a particular employer, he
in effect is only ,asked to deal openly and frankly with his em-
ployer, so as not to retain the employment, upon terms to which
t he latter is not willing to agree. And the liberty of making
contracts does not include a liberty to procure employment from
an unwilling employer, or without a fair understanding. Nor
may the employer be foreclosed by legislation from exercising
the same freedom of choice that is the right of the employee.

"To ask a man to ,agree, in advance to refrain from affilia-
tion with the union while retaining a certain position of em-
ployment, is not to ask him to give up any part of his constitu-
tional freedom. He is free to decline the employment on those
terms, just as the employer may decline to offer employment
on any other, for "it takes two to make a bargain. * * *"

Mr. Justice Holmes, dissenting:
"I think the judgment should be affirmed. In present con-

ditions, a workman not unnaturally may believe that only by
belonging to a union can he secure a contract that shaill be fair
to him. If that belief, whether right or wrong, may be held
by a reasonable man, it seems to me that it may be enforced by
law in order to establish the equality of position between the
parties in which liberty of contract begins. Whether in the
long run it is wise for the working man to enact legislation of
this sort, is not my concern, but I am strongly of opinion that
there is nothing in the Constitution of the United States to pre-
vent it. * * *"

Mr. Justice Day dissenting:
"But liberty of making contracts is subject to conditions in

the interest of public welfare, and which shall prevail-princi-
ple or condition-cannot be defined by any precise and univer-
sal formula. Each instance of -asserted conflict must be deter-
mined by itself, and it has been said many times that each act
of legislation has the support of the presumption that it is an
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exercise in the interest of the public. The burden is on him who
attacks the legislation, and it is not sustained by declaring a
liberty of contract. It can only be sustained by demonstrating
that it conflicts with some constitutional restraint, or that the
public welfare is not subserved by the legislation. The legisla-
ture is, in the first instance, the judge of what is necessary for
the public welfare, and a judicial review of its judgment is lim-
ited. The earnest conflict of serious opinion does not suffice
to bring it within the range of judicial cognizance. * * *

"The right to join labor unions is undisputed, and has been
the subject of frequent affirmation in judicial opinions. Act-
ing within their legal rights, such associations are as legitimate
as any organization of citizens formed to promote their common
interest. They are organized under the laws of many states,
by virtue of express statutes formed for that purpose, and be-
ing legal and acting under their constitutional rights, the right
to join them, as against coercive action to the contrary, may be
the legitimate subject of protection in the exercise of the police
authority of the states. * * *

"The act must be taken as an attempt of the legislature to
enact a statute which it deemed necessary to the good order
and security of society. It imposes a penalty for 'coercing or
influencing, or making demands upon or requirements of em-
ployees, servants, laborers, and persons seeking employments.'
* * * Of course if the act is necessarily arbitrary and therefore
unconstitutional, mere declarations of good intent cannot :save
it, but it must be presumed to have been passed by the legisla-
tive branch of the state government in good faith, and for the
purpose of reaching the desired end. The legislature may have
believed, acting upon conditions known to it, that the public
welfare would be promoted by the enactment of a statute which
should prevent the compulsory exaction of written agreements
to forego the acknowledged legal right here involved, as a con-
dition of employment in one's trade or occupation.

"It would be impossible to maintain that because one is
free to accept or refuse to employ another, it follows that the
parties have a constitutional right to insert in an agreement of
employment any stipulation they choose. They cannot put in,
terms that are against public policy, either as it is deemed by
the courts to exist at common law, or as it may be declared by
the legislature as the arbiter within the limits of reason of the
public policy of the state * • * *"
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"It is constantly emphasized that the case presented is not
one of coercion. But in view of the relative position of em-
ployer and employed, who is to deny that the stipulation here
insisted upon and forbidden by the law, is essentially coercive?
No form of words can strip it of its true character. Whatever
our individual opinion may be as to the wisdom of such legisla-
tion, we cannot put our judgment in place of that of the leg-
islature, and refuse to acknowledge the existence of conditions
with which it was dealing. Opinions may differ as to the
remedy, but we cannot understand upon what ground it can be
said that a subject so intimately related to the welfare of so-
ciety is removed from the legislative power * * *

Adams v. Tanner

244 U. S. 590

This case involves the constitutionality of Initiative Meas-
ure Number 8-popularly known as "The Employment Agency
Law" which among other things prohibits an employment agen-
cy to collect fees from persons seeking employment.

Mr. Justice McReynolds delivered the opinion of the court:
"But we think it plain, that there is nothing inherently im-

moral or dangerous to public welfare, in acting as paid repre-
sentative of another to find a position in which he can earn an
honest riving. * * *

"Because abuses may, and probably do, grow up in con-
nection with this business, is adequate reason for hedging it
about by proper regulations. But this is not enough to justify
destruction of one's right to follow a distinctly useful calling in
an upright way. Certainly, there is no profession, possibly no
business, which does not offer peculiar opportunities for repre-
hensible practices, and as to everyone of them, no doubt some
can be found quite ready earnestly to maintain that its sup-
pression would be in the public interest. Skillfully directed
agitation might also bring about apparent condemnation of any
one of them by the public. Happily for all, the fundamental
guaranties of the Constitution cannot be freely submerged, if,
and whenever some ostensible justification is -advanced and the
police power invoked. * * *"

Mr. Justice Brandies dissenting:
"The act leaves the plaintiff free to collect fees from em-

ployers, and it appears that private employment offices thus
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restricted, are still carrying on business. But even if it should
prove, as plaintiffs allege that their business could not live
without collecting fees from employees, that fact would not nec-
essarily render the act invalid. * * * And this court has made
it clear, that a statute enacted to promote health, safety, morals,
or the public welfare may be valid, although it will compel dis-
continuance of existing businesses in whole or in part. Sta-
tutes prohibiting the manufacture and sale of liquor present the
most familiar example of such a prohibition. * * *

"These cases show that the scope of the police power is
not limited to regulation, as distinguished from prohibition.
They show, also, that the power of 'the state exists equally,
whether the end sought to be -attained is the promotion of
health, safety or morals, or is the prevention of fraud, or the
prevention of general demoralization. * * *

"The problems which confronted the people of Washington
was far more comprehensive and fundamental than that of pro-
tecting workers applying to the private agencies. It was the
chronic problem of unemployment-perhaps the gravest and
most difficult problem of modern industry-the problem which
owing to business depression, was the most acute in business
during the years 1913 to 1915. In the -state of Washington, the
suffering from unemployment was accentuated by the lack of
staple industries operating continously throughout the year, and
by unusual fluctuations in 'the demand for labor, with conse-
quent reduction cf wages and increase of social unrest. Stu-
dents of the larger problem of unemployment appear to agree,
that the establishment of an ,adequate system of employment
offices or labor exchanges, is an indispensable first step toward
its solution. There is reason to 'believe that the people, of Wash-
ington not only considered 'the collection by the private em-
ployment offices of fees from employees a social injustice, but
that -they considered the elimination of the practice, a necessary
preliminary to the establishment of a constructive policy for
dealing with the subject of unemployment.

"It is facts and considerations like these which may have
led the people of Washington to prohibit the collection by em-
ployment agencies of fees from applicants for work. And
weight should be given to the fact that the statute has been
held constitutional by the supreme court of Washington, and
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by the Federal district court-courts presumably familiar with
the local conditions and needs. * * *"'

Mr. Justice Holmes and Mr. Justice Clarke concur in this
dissent.

Mr. Justice Mckenna also dissented.

Truax v. Corrigan
257 U. S. 312

This case involves the constitutionality of par. 1464 of the
Revised Statutes of Arizona 1913, denying the relief of injunc-
tion in any dispute between employer and employee involving
terms or conditions of employment, "unless necessary to prevent
irreparable injury to property or to a property right of the par-
ty making the application, for which injury there is no' ade-
quate remedy at law". The statute is in effect one prohibiting
granting of injunction to prevent picketing.

Mr. Justice Taft delivered the opinion of the court:
"But here the illegality of the means used is without doubt

and fundamental. The means used are the libelous and abusive
attacks on the plaintiff's reputation, like attacks on their em-
ployees and customers, threats of such attacks on would-be cus-
tomers, picketing and patrolling of the entrance to their place
of business, and; the consequent obstruction of free access there-
to.-all with the purpose of depriving the plaintiffs of their
business. To give operation to a statute whereby serious losses
inflicted by such unlawful means are in effect made remediless,
is, we think to disregard fundamental rights of liberty and prop-
erty, and to deprive the person suffering the loss of due process
of law. * * *"

Mr. Justice Holmes dissenting:
"The dangers of a delusive exactness in the application of

the 14th Amendment have been averted to before now. * * *
Delusive exactness is a source of fallacy throughout the law.
By calling a business 'property', you make it seem like land,
and lead up to the conclusion that a statute cannot substantially
cut down the advantages of ownership existing before the sta-
tute was passed. An established business, no doubt may have
pecuniary value, and commonly is protected by law against va-
rious unjustified injuries. But you cannot give it definiteness
of contour by calling it a thing. It is a course of conduct; and
like other conduct, is subject to substantial modification accord-
ing to time and circumstances, both in itself and in regard to



PHILIPPINE LAW JOURNAL

what shall justify- doing it a harm. * * "* Legislation may begin
where an evil begins. If, as many intelligent people believe,
there is more danger that the injunction will be abused in labor
cases than elsewhere, I can feel no doubt of the power of the
legislature to 'deny it in such cases. * * *

"I must add one general consideration. There is nothing
that I more deprecate than the use of the 14th Amend-
ment beyond the absolute compulsion of its words to prevent
the making of social experiments that an important part of the
community desires, in the insulated chambers afforded by the
several states, even though the experiments may seem futile or
even noxious to me and to those whose judgment I most re-
spect. * * "

Mr. Justice Pitney, with whom concurred Mr. Justice Clark,
dissenting:

"The use of the process of injunction to prevent disturbance
of a going business by such a campaign as defendants here have
conducted is, in the essential sense, a measure of police regula-
tion. And just as the states have a broad, discretion about es-
tablishing police regulations, so they have a discretion equally
broad, about modifying and relaxing them. * * *

"Hence I have no doubt that without infringing the 'due
process' clause, a state might, by statute establish protection
against picketing or boycotting, however conducted. * * * And
just as one state might establish such protection by statute so
another state may, by statute disestablish the protection. * * *
In neither case can I find ground for declaring that the state's
action is so arbitrary and devoid of reasonable basis that it can
be called a deprivation of liberty or property without due pro-
cess of law in the constitutional sense. * * *

"Doubtless, the legislature, upon a review of the subject
in the light of a knowledge of conditions in their own state that
we do not possess, concluded that in labor controversies, there
were reasons affecting the public interest for preventing re-
sort to the process of injunction and leaving the parties to the
ordinary legal remedies, which reasons ,did not apply general-
ly. * * *"

Mr. Justice Brandeis dissenting:
"This right to carry business-be it called property

or liberty--has value; and he who interferes with the right
without cause renders himself liable. But for cause the right
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may be interfered with and even be destroyed. Such cause
exists when, in the pursuit of an equal right to further their
several interests, his competitors make inroads upon his trade,
or when suppliers of merchandise or 6f labor make inroads
upon his profits. What methods and means may be permissi-
ble in this struggle of contending forces is determined, in part
by decisions of the courts, in part by acts of the legislatures.
The rules governing the contest necessarily change from time
to time. For conditions change; and furthermore, the rules
involved being merely experiments in government must be dis-
carded when they prove to be failures. * * *

"Practically every change in the law governing the relation
of employer and employee must abridge, in some respect, the
liberty or property of one of the parties, if liberty or property
be measured by the standard of the law theretofore prevailing.
* * * Although the change may involve interference with exist-
ing liberty or property of individuals, the statute will not be
declared a violation of the due process clause unless the court
finds that the interference in arbitrary or unreasonable, or that,
considered as a means, the measure has no real or substantial
relation of cause to a permissible end. * * *

"Nearly all legislation involves a weighing of public needs
as against private desires; and likewise a weighing of relative
social values. Since, government is not an exact science, pre-
vailing public opinion concerning the evils and the remedy is
among the important facts deserving consideration, particularly
when the public conviction is both deep-seated and widespread,
and has been reached after deliberation. What, at any parti-
cular time is the paramount public need, is necessarily largely
a matter of judgment. * * * The history of the rules governing
contracts between employer and employee in the several Eng-
lish-speaking countries, illustrate both the susceptibility of such
rules to change, and the variety of aontemporary opinion as to
what rules will best serve the public interest. The divergence
of opinion in this difficult field of governmental action should
admonish us not to declare a rule arbitrary and unreasonable
merely because we are convinced that it is fraught with danger
to the public weal, and thus to close the door to experiment
within the law."
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Adkins v. Chikken's Hospital
261 U. S. 525

The question presented for determination in this case was
the constitutionality of an -act providing for the fixing of mini-
mum wages for women and children in the district of Colum-
bia.

Mr. Justice Sutherland delivered the opinion of the court:
"In view of the great-not to say revolutionary-changes

which have taken place since that utterance, in the contractual,
political and civil status of women culminating in the 19th
Amendment, it is not unreasonable to say that these differences
have now come almost if not quite to the vanishing point. In
this aspect of the matter, while the physical differences must
be recognized in appropriate cases, and legislation fixing hours
or conditions of work may properly take them into account, we
cannot accept the doctrine that women of mature age, sui juris,
require or may be subjected to restrictions upon their liberty
of contract which could not lawfully be imposed in the case of
men under similar circumstances. To do so would be to ignore
all the implications to be drawn from thee present day trend
of legislation, as well as that of common thought and usage, by
which woman is accorded emancipation from the old doctrine
that she must be givev special protection or be subjected to spe-
cial restraint in her contractual and civil relationships. * * *

"It is simply and exclusively a price-fixing law, confined
to adult women (for we are not now -considering the provisions
relating to miners), who are legally as capable of contracting
for themselves as men * * *. The price fixed by the board
need have no relation to the capacity or earning power of the
employee, the number of hours which may happen to consti-
tute the day's work, the character of the place where the work
is to be done, or the circumstances or surroundings of the em-
ployment. And while it has no other basis to support its vali-
dity than the assumed necessities of the employee, it takes no
account of any independent resources that she may have. * * *

"The law takes account of the necessities of only one party
to the contract. It ignores the necessities of the employer by
compelling him to pay not less than a certain sum, not only
whether the employer is capable of earning it, but irrespective
of the ability of his business to sustain the burden, generously
leaving him of course, the privilege of abandoning his business
as an alternative for going at a loss. * * * It compels him to
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pay at least the sum fixed in any event, because the employee
needs it, but requires no service of equivalent value from the
employee. It therefore undertakes to solve but one half of the
problem. The other half is the establishment of a correspond-
ing standard of efficiency; and this forms no part of the policy
of the legislation, although in practice the former half without
the latter, must lead to ultimate failure, in accordance with the
inexorable law that no one can continue indefinitely to take out
more than he puts in without ultimately exhausting the supply.
The law is not confined to the great and powerful employers,
but embraces those whose bargaining power may be as weak
as that of the employee. It takes no account of periods of stress
and business depression, of crippling losses, which may leave
the employer himself without adequate means of livelihood. * * *

"The ethical right of every worker, man or woman, to a
living wage, may be conceded. One of the declared and, impor-
tant purposes of trade organizations is to secure it. And with
that principle, and with every legitimate effort to realize it in
fact, no one can quarrel, but the fallacy of the proposed', method
of attaining it is that it assumes that very employer is bound,
at all events to furnish it * * *."

Mr. Chief Justice Taft, with whom concurs Mr. Justice San-
ford, dissenting:

"Legislatures in limiting freedom of contract between em-
ployer and employee by a minimum wage, proceed on the as-
sumption that employees in the class receiving least pay are not
upon a full level of equality of choice with their employer, and
in their necessitous circumstances are prone to accept pretty
much anything that is offered. They are peculiarly subject to
the overreaching, the harsh and greedy employer. The evils of
the sweating system and of the long hours and wages which
are characteristic of it, are well known. Now, I agree that it
is a disputable question in the field of political economy how
far a statutory requirement of maximum hours or minimum
wages may be a useful remedy for these evils, and whether it
may not make the case of the oppressed employee worse than
it was before. But it is not the function of this court to hold
congressional acts invalid simply because they are passed to
carry out economic views which the court believes to be unwise
or unsound. * * *

"Legislatures which adopt a requirement of maximum
hours or minimum wages may be presumed to believe that when
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sweating employers are prevented from paying unduly low
wages by positive law they will continue their business, abating
that part of their profits which were wrung from the necessities
of their employees, and will concede the better terms required
by the law; and that while in individual cases hardship may re-
sult, the restriction will inure to the benefit of the general class of
employees in whose interest the law is passed, and so to that
of the community at large. * * "

Mr. Justice Holmes dissenting:
"I confess that I do not understand the principle on which

the power to fix a minimum for the wages of women can be
denied by those who admit the power to fix a maximum for their
hours of work. 'I fully assent to the proposition that here, as
elsewhere, the distinctions. of the law are distinctions of degree;
but I perceive no difference in the kind or degree of interference
with liberty, the only matter with which we have any concern,
between the one case and the other. The bargain is equally af-
fected whichever half you regulate. Muller v. Oregon, I take
it, is as good law today as it was in 1908. It will need more
than the 19th Amendment to convince me that there are
no differences between men and women, or that legislation can-
not take these differences into account. * * *

"This statute does nct compel anybody to pay anything.
It simply forbids employment at rates below thes.2 fixed as the
minimum requirement of health and right living. It is safe to
assume that women will not be employed at even the lowest
wages unless they earn them, or unless the employer's business
can sustain the burden * * *"

Missouri Ex Rel. Bell T. Co. v. Public Service Commission
262 U. S. 281

This case involves the validity of an order of the Public
Service Commission of Missouri, undertaking to reduce rates
for exchange service, and abolish the installation and. moving
charges theretofore demanded by plaintiff in error. The order
is challenged as confiscatory and in conflict with the 14th
Amendment.

Mr. Justice McReynolds delivered the opinion cf the court:
"Obviously, the commission undertook to value the prop-

erty without according any weight to the greatly enhanced costs
of material, labor, supplies, etc., over those prevailing in 1913,
1914, and 1916. As matter of common knowledge, these in-
creases were large. * * *
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"There must be a fair return upon the reasonable value
of the property at the time it is' being used for the public. * * *
And we concur with the court below in holding that the value
of the property is to be determined as of the time when the
inquiry is made regarding the rates. If the property which
legally enters into the consideration of the question of rates has
increased in value since it was acquired, the company is entitled
to the benefit of much increase.

"The making of a just return for the use of the property
involves the recognition of its face value, if it be more than its
cost. The property is held in private ownership, and it is that
property, and tnot the original cost of it, of which the owner
may not be deprived without due process of law. * * *"

Mr. Justice Brandeis, with whom Mr. Justice Holmes con-
curs:

"I concur in the judgment of reversal. But I do so on the
ground that the order of the state commission prevents the uti-
lity from earning a fair return on the amount prudently in-
vested in it. Thus I differ fundamentally from my brethren
concerning the rule to be applied in determining whether a pre-
scribed rate is confiscatory. The court adhering to the so-called
rule of Smyth v. Ames * and further defining it, declares that
what is termed 'value' must be ascertained by giving weight,
among other things to estimates of what it would cost to repro-
duce the property at the time of the rate hearing.

"The so-called rule of Smyth v. Ames is in my opinion
legally and economically unsound. The thing devoted by the
investor to the public use is not specific property, tangible and
intangible, but capital embarked in the enterprise. Upon the
capital so invested, the Federal Constitution guarantees to the
utility the opportunity to earn a fair return. Thus, it sets the
limit to the power of the state to regulate rates. The Consti-
tution does not guarantee to the utility the opportunity to earn
a return on the value of all items of property, or of any of
them. The several items of property constituting the utility,
taken singly and freed from the public use, may conceivably
have an aggregate value greater than if the items are used in
combination. * * *

"The investor agrees, by embarking capital in a utility,
that its charges to the public shall be reasonable. His company
is the substitute for the state in the performance of the public

* 169 U. S. 466.
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service, thus becoming a public servant. The compensation
which the Constitution guarantees an opportunity to earn, is the
reasonable cost of conducting the business. Cost includes not
only operating expenses, but also capital charges. Capital
charges cover the allowance, by way of interest, for the use of
the capital, whatever the nature of the security issued there-
for; the allowance for risk incurred; and enough more to at-
tract capital. The reasonable rate to be prescribed by a com-
mission may allow an efficiently managed utility much more.
But a rate is constitutionally compensatory, if it allows to the
utility the opportunity to earn the cost of the service as thus
defined. * * *

"To give to capital embarked in public utilities the protec-
tion guaranteed by the Constitution, and to secure to the public
reasonable rates, it is essential that the rate based be definite,
stable and readily ascertainable; and that the percentage to be
earned on the rate base be measured by the cost or charge of
the capital employed in the enterprise. * * *

"To require that reproduction cost at the date of the rate
hearing be given weight in fixing the rate base, may subject
investors to heavy losses when the high war and post-war price
levels pass and the price trend is again downward. * * *

"If the aim were to ascertain the value (in its ordinary
sense) of the utility property, the inquiry would be not what it
would cost to reproduce the identical property, but what it would
cost to establish a plant which could render the service; or in
other words, at what cost could an equally efficient substitute
be them produced. Surely the cost of an equally efficient sub-
stitute must be the maximum of the rat-e base, if prudent invest-
ment be rejected as the measure. The utilities seem to claim
that the constitutional protection against confiscation guaran-
tees them a return both upon unearned increment and upon the
cost of property rendered valueless by obsolescence. * * *"

Burns Baking Co. v. Bryan

264 U. S. 503

This case involves the constitutionality of an act of the
legislature of Nebraska providing that every loaf of bread made
for the purpose of sale, shall be one-half pound, a pound,
a pound and a half, or exact multiples of one pound, and pro-
hibits leaves of other weights. It allows a tolerance in excess
of the specified standard weights at the rate of two ounces per
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pound and no more, and requires that the specified weight shall
be the average weight of not less than twenty-five loaves, and
that such average shall not be more than the maximum nor less
than the minimum required. Violations of the act are punish-
able by fine or imprisonment.

Mr. Justice Butler delivered the opinion of the court:
"No question is presented as to the power of the state to

make regulations safeguarding or affecting the qualities of
bread. Concretely, the sole purpose of fixing the maximum
weights, as held by the Supreme Court is to prevent the sale of
a loaf weighing anything over nine ounces for a one-pound loaf,
and the sale of a loaf weighing anything over eighteen ounces
for a pound-and-half loaf ,and' so on. The permitted tolerance
as to the half-pound loaf gives the baker the benefit of only one
ounce out of the spread of eight ounces, and as to the pound
loaf, the benefit of two ounces out of a like spread. There is
no evidence in support of the thought that purchasers have been
or likely to be induced to take a nine ,and one-half or a ten ounce
loaf for a pound (16 ounce) loaf, or an eighteen and one-half
or nineteen ounce loaf for a pound-and-a-half (24 ounce) loaf;
-and it is contrary to common experience and unreasonable to
assume that there could be any danger of such deception. Im-
position through short weights readily could have been dealt
within a direct and effective way. For the reasons stated we
conclude that the provision that the average weights shall not
exceed the maximums fixed is not necessary for the protection
of purchasers against imposition and fraud by short weights,
and is not calculated to effectuate that purpose, and that it sub-
jects bakers and sellers of bread to restrictions which are es-
sentially unreasonable and arbitrary, and is therefore repug-
nant to the 14th Amendment. * * "

Mr. Justice Brandeis, with whom Mr. Justice Holmes con-
curs dissenting:

"The purpose of the Nebraska Standard Weight Bread Law
is to protect buyers from short weights and honest bakers from
unfair competition. It provides for a few standard-size loaves,
which are designated by weight, and prohibits as to each size,
the baking or selling of a loaf which weights either less or more
than the prescribed weight. Schmidinger v. Chicago 226 U. S.
578, settled that the business of making and selling bread is a
permissible subject for regulation; that the prevention of short
weights is a proper end of regulation; that the fixing of standard
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sizes ,and weights of loaves is an appropriate means to that end;
and that prevalent marketing frauds make the enactment of
some much protective legislation permissible. * * *

"Why it should be a crime to bake one which weights more
than the standard is not obvious. The reason given is that
such a loaf, -also, is a handy instrument of fraud. In order
that the buyer may be afforded protection, the difference be-
tween standard sizes must be so large as to be evident and con-
spicuous. The buyer has usually in mind the difference in ap-
pearance between a one-pound loaf and a pound-and-a-half loaf,
so that it is difficult for the dealer to palm off the former for
the latter. But a loaf weighing one pound and five ounces may
look so much like the buyer's memory of the pound-and-a-half
loaf that the dealer may effectuate the fraud by delivering the
former. The prohibition of excess weight is imposed in order
to prevent a loaf of one standard! size from being increased so
much, that it can readily be sold for a loaf of a larger standard
size. * * "

Wolff Packing Co. v. Court of Industrial
Relations of Kansas

267 U. S. 552

This was an original proceeding in mandamus in the su-
preme court of Kansas to compel the Wolff Packing Company
to put into effect an order of a state agency, called the court
of industrial relations, determining a dispute respecting wages,
hours of labor, and working conditions in a slaughtering and
packing plant owned and operated by the company. The order
was made in a compulsory proceeding under a Kansas statute
called the Industrial Relations Act.

Air. Justice Van Devanter delivered the opinion of the
court:

"The declared and adjudged purpose of the act is to insure
continuity of operation and production in certain businesses
which it calls 'essential industries'. To that end it provides
for the compusory settlement by state agency of all labor con-
troversies in such businesses which endanger the intended con-
tinuity. It proceeds on the assumption that the public has a
paramount interest in the subject which justifies the compul-
sion. The businesses named include among others, that of man-
ufacturing and preparing food products for sale and human
consumption. * * * No distinction is made between wages and
hours of labor; both are put on the same plane. In the fixing
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of wages, regard is to be had for what is fair between employer
and employee, and in the fixing of hours of labor, regard is to
be had for what are healthful periods; but neither is to be fixed
save in the compusory adjustment of an endangering controversy
to the end that business shall go on.

"The power of the legislature to compel continuity in a
business can only arise when the obligation of continued ser-
vice by the owner and its employees is direct, and is assumed
when the business is entered upon. A common carrier which
accepts a railroad franchise is not free to withdraw the use of
that which it has granted to the public. It is true that if ope-
ration is impossible without continuous loss, it may give up its
franchise and enterprise, but short of this it may continue. Not
so the owner (in another field) when by mere changed condi-
tions his business becomes clothed with a public interest. He
may stop at will whether the business is losing or profit-
able. * * *

"The system of compulsory arbitration which the act estab-
lishes is intended to compel, and if sustained will compel the
owner and employees to continue the business on terms which
are not of their making. It will constrain them not merely to
respect the terms if they continue the business, but will con-
strain them to continue the business on those terms. True the
terms have some qualifications, but as shown in the prior deci-
sion. the qualifications are rather illusory and do not subtract
much from the duty imposed. Such a system infringes the
liberty of contract and rights of property guaranteed by the
due process of law clause of the 14th Amendment. * * "

Frost v. Railroad Commission
271 U. S. 583

This case involves the constitutionality of the Auto, Stage
and Truck Transportation Act of California. The act provided
for the supervision and regulation of transportation for com-
pensation over public highways by automobiles, auto trucks etc.,
by the Railroad Commission. It was further provided that no
transportation company shall operate for compensation over
the highways without first having secured from the commission
a certificate of public convenience and necessity so to do.

-Mr. Justice Sutherland delivered the opinion of the court:
"Having regard to form alone, the act here is an offer to

:he private carrier of a privilege, which the state may grant or
deny, upon a condition, which the carrier is free to accept or
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reject. In reality, the carrier is given no choice, except a choice
between the rock and the whirlpool,-an option to forego a
privilege which may be vital to his livelihood, or to submit to a
requirement which may constitute an intolerable burden.

"It is not necessary to challenge the proposition that as a
general rule, the state having power to deny a privilege alto-
gether may grant it upon such conditions as it sees fit to impose.
But the power of the state in that respect is not unlimited, and
one of the limitations is that it may not impose conditions which
require the relinquishment of constitutional rights. If the
state may compel the surrender of one constitutional right, as
a condition of its favor, it may, in like manner, compel a sur-
render of all. It is inconceivable that guaranties embedded in
the Constitution of the United States may thus be manipulated
out of existence. * * "

Mr. Justice Holmes dissenting:
"I agree of course with the cases cited by my brother Suth-

erland, * * * that even generally lawful acts or conditions may
become unlawful when done or imposed to accomplish an un-
lawful end. But that is only the converse of the proposition
that acts in other circumstances unlawful may be justified by
the purpose for which they are done. This applies to acts of
the legislature as well as to the doings of private parties. The
only valuable significance of the much abused phrase 'police
power' is this power of the state to limit what otherwise would
be rights having a pecuniary value, when a predominent public
interest requires the restraint. The power of the state in its
turn is limited by the constitutional guaranties of private rights,
and it often is a delicate matter to decide which interest pre-
ponderates, and how far the state may go without making com-
pensation. The line cannot be drawn by generalities, but suc-
cessive points in it must be fixed by weighing the particular
facts.

"The point before us seems to me well within the legislative
power. We all know what serious problems the automobile has
introduced. The difficulties of keeping the streets reasonably
clear for travel and for traffic are very great. If a state speak-
ing through its legislature should think, that, in order to make
its highways most useful, the business traffic upon them must
be controlled, I suppose that no one would doubt that it consti-
tutionally could, as I presume most states or cities do, exercise
some such control. The only question is how far it can go. I
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see nothing to prevent it going to the point of requiring a license
and bringing the whole business under the control of a railroad
commission so far as to determine the number, character and
conduct of transportation companies, and so to prevent the
streets from being made useless and dangerous by the number
and lawlessness of those who seek to use them. * * *

Tyson cnd Brother v. Banton
275 U. S. 418

This case involves the constitutionality of an act providing
thus:

"Section 167: Matters of public interest. It is hereby
determined and declared that the price of or charge for admis-
sions to theatres, places of amusement or entertainment, or
other places where public exhibitions, games, contests or per-
formances are held is a matter affected with a public interest
and subject to the supervision of the state for the purpose of
safeguarding the public against fraud, extortion, exorbitant

.rates and similar abuses."
"Section 172: Restriction as to price. No licenses shall

resell any such ticket or other evidence of the right of entry to
any theatre * * * at a price in excess of fifty cents iiv advance
of the price printed on the face of such ticket. * * *"

Mr. Justice Sutherland delivered the opinion of the court:
"A theatre is a private enterprise, which in its relation to

the public, differs obviously and widely, both in character and
degree from a grain elevator * * * etc.; or stock yard * * * etc.;
or an insurance company * * * etc. Sales of theatre tickets
bear no relation to the commerce of the country; and they an
not interdependent transactions, but stand, both in form and in
effect, separate and apart from each other terminating in their
effect with the instances. And certainly, a place of entertain-
ment is in no legal sense a public utility; and quite as certainly
its activities are not such that their enjoyment can be regarded
under any conditions from the point of view of an emergency.

"The interest of the public in theatres and other places of
entertainment may be more nearly, and with better reason as-
similated to the like interest in provision stores and markets
and in the rental of houses and apartments for residential pur-
poses; although in importance it falls below such an interest in
the proportion that food and shelter are of more moment than
emusement or instruction. As we have shown, there is no leg-
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islative power to fix the price of provisions or clothing or the
rental charges for houses or apartments, in the absence of some
controlling emergency; and we are unable to perceive any dis-
similarities of such quality or degree as to justify a different
rule in respect of amusements and entertainments. * * *

"While theatres have existed for centuries and have been
regulated in a variety of ways, and while price fixing by legis-
lation is an old story, it does not -appear that any attempt hither-
to has been made to fix their charges by law. * * *

"That such evils exist in some degree in connection with
the theatrical business and its ally, the ticket broker, is un-
doubtedly true, as it unfortunately is true in respect of the same
or similar evils in other kinds of business. But evils are to
be suppressed or prosecuted by legislation which comports with
the constitution, and not by such as strikes down those essen-
tial rights of private property protected by that instrument
against undue government interference. * *

Mr. Justice Holmes dissenting:
"We fear to grant power and are unwilling to recognize it

when it exicts * * * and when legislatures are held to be au-
thorized to do anything considerably affecting public welfare,
it is covered by apologetic phrases like the police power, or the
statement that the business concerned has been dedicated to a
public use. The former expression is convenient to be sure, to
conciliate the mind to something that needs explanation. * * *
But policie power often is used in a wide sense to cover and as
I said to apologize for the general power of the legislature to
make a part of the community uncomfortable by a change.

"I do not believe in such apologies. I think the proper
course is to recognize that a state legislature can do whatever
it sees fit to do, unless it is restrained by some express pro-
hibition in the Constitution of the United States, or of the state,
and that courts should be careful not to extend. such prohibi-
tions beyond their obvious meaning, by reading into them con-
ceptions of public policy that the particular court may happen
to entertain. Coming down to the case before us, I think as I
intimated in Adkins v. Children's Hospital 261 U. S. 525 that
the notion that the business is clothed with a public interest
and have been devoted to the public use is little more than a
fiction intended to beautify what is disagreeable to sufferers.
The truth seems to me that, subject to compensation when com-
pensation is due, the legislature may forbid or restrict any bus-i-
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ness when it ha a sufficient force of public opinion, behind it.
Lotteries were thought useful adjuncts of the state a century
or so ago; now they are believed to be immoral and they have
been stopped. Wine has been thought good for man from the
time of the Apostles until recent years. But when public opin-
ion changed, it did not need the 18th Amendment, notwith-
standing the fourteenth to enable a state to say that the busi-
ness should end. Mugler V. Kansas, 123 U. S. 623. What
has happened to lotteries and wine might happen to theatres in
some moral storm of the future, not because theatres were de-
voted to a public use, but because people had come to think that
way.

"But if we are to yeild to fashionable convention, it seems
to me that theatres are as much devoted to public use ais any-
thing well can be. We have not that respect for art that is one of
the glories of France. But to many people, the superflous is
the necessary, and it seems to me that government does not go
beyond its sphere in attempting to make life livable for them.
I am far from saying that I think this particular law a wise
and rational provision. That is not my affair. But if the
people of the state of New York speaking by their authorized
voice say that they want it, I see nothing in the Constitution of
the United States to prevent their having their will. * * *"

Mr. Justice Brandeis concurs in this opinion.
Mr. Justice Stone dissenting:
"It is undoubtedly true as a general proposition that one

of the incidents of the ownership of property is the power to
fix the price at which it may be disposed. It may also be a!s-
sumed that as a general proposition, under the decisions of this
court, the power of state governments to regulate and control
prices may be invoked only in special and not well defined cir-
cumstances. But when that power is invoked in the public in-
terest and in consequence of the gross abuse of private right
disclosed by this record, we should make searching and critical
examination of those circumstances which in thie past have
been deemed sufficient to justify the exercise of the power be-
fore concluding that it may not be exercised here.

"The phrase business affected with a public interest seems
to me to be too vague and illusory to carry us very far on the
way to a solution. It tends in use to become only a convenient
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expression for describing those businesses, regulation of which
has been permitted in the past. To say that only those busi-
nesses affected with a public interest may be regulated is but
another way of stating that all those businesses which may be
regulated are affected with a public interest. It is difficult to
use the phrase free of its connotation of legal consequences,
and hence when used as a basis of judicial decision, to avoid
begging the question to the decided. The very fact that it has
been applied to businesses unknown to Lord Hale, who gave
sanction to its use, should caution us against the assumption
that the category has now become complete or fixed, and that
there may not be brought into it new classes of businesses or
transactions not hitherto included, in consequence of newly de-
vised methods of extortionate price exaction.

"The constitutional theory that prices normally may not
be regulated, rests upon the assumption that the public interest
and private right are both adequately protected when there is
"free" competition among buyers and sellers, and that in such
a state of economic society, the interference with so important
an incident of the ownership of private property as price fixing
is not justified and hence is a taking of property without due
process of law. * * *

"Statutory regulation of price is commonly directed toward
the prevention of exorbitant demands of buyers or sellers. An
examination of the decisions! of this court in which price regu-
lation has been upheld will disclose that the element common
to all is the existence of a situation or a combination of cir-
cumstances materially restricting the regulative force of com-
petition, so that buyers or sellers are placed at such a disad-
vantage in the bargaining struggle that serious economic con-
sequences result to a very large number of members of the com-
munity. Whether this situation arises from the monopoly con-
ferred upon public service companies, or from the circumstance
that the strategical position of a group is such as to enable it
to impose its will in matters of price upon those who sell, buy,
or consume as in Munn v. Illinois, or from the predetermination
of prices in the councils of those who sell, promulgated in
schedules of practically controlling constancy as in German
Alliance Ins. Co. v. Kansas, or from a housing shortage grow-
ing out of a public emergency as! in Block v. Hirsh, the result
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is the same. Self-interest is not permitted to invoke constitu-
tional protection at the expense of public interest, and reason-
able regulation of price is upheld."

Mr. Justice Sanford also dissented.

Ribnik v. McBride

277 U. S. 350

Chapter 227 Laws, of New Jersey, 1918, p. 822, an act to
regulate the kteeping of employmont agencies, requires that
every person operating an employment agency must procure a
license from the Commissioner of Labor. Among other require-
ments the applicant must "file with the Commissioner of La-
Lor for his approval, a schedule of -fees proposed to be charged
for any services rendered to employees seeking employers, and
persons seeking employment, and all charges must conform
thereto. The schedule of fees may be charged only with the
approval of the Commissioner of Labor.

Issue: Whether the state has the power to require em-
ployment agencies to charge only reasonable fees for their ser-
vices to those seeking employment.

Mr. Justice Sutherland delivered the opinion of the court:
"The business of securing employment for those seeking

work, and employees for those seeking workers is essentially
that of a broker, that is, of an intermediary. While we do not
undertake to say that there may not be a deeper concern on the
part of the public in the business of an employment agency, that
business does not differ in substantial character from the busi-
ness of a real estate broker, ship broker, merchandise broker,
or ticket broker. * * *

"An employment agency is essentially a private business.
True, it deals with the public, but so do the druggist, the but-
cher, the baker, the grocer, and the apartment or tenement
house owner, and the broker who acts as intermediary between
such owner and his tenants. Of course, anything which sub-
stantially interferes with employment is a matter of public con-
cern, but in the same sense that interference with the procure-
ment of food and housing and fuel are of public concern * * *
etc. The interest of the public in the matter of employment is
not different in quality or character from its interest in the
other things enumerated; but in none of them is the interest
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that 'public interest' which the law contemplates as the basis
for legislative price control.

"And we since have held definitely that the power to re-
quire a licence for and to regulate the conduct of a business is
distinct from the power to fix prices. 'The latter power is not
only a more definite and serious invasion of the rights of prop-
erty and the freedom of contract, but its exercise cannot al-
ways be justified by circumstances which have been held to jus-
tify legislative regulation of the manner in which a business
shall be carried on' Tyson v. Banton 273 U. S. 418.

"To urge that extortion, fraud, imposition, discrimination
and the like have been practiced to some or to a great extent
in connection with the business here under consideration, or
that the business is one lending itself peculiarly to such evils,
is simply to restate grounds already fully considered by this
court. These .are grounds for regulation, but not for price fix-
ing, as we have already definitely decided."

Mr. Justice Sanford concurred in the opinion of the ma-
jority.

Mr. Justice Stone dissenting:
"The use by the public generally of the specific thing or

business affected is not the test. The nature of the service
rendered, the exorbitance of the charges and the arbitrary con-
trol to which the public may be subjected without regulation,
are elements to be considered in determining whether the 'pub-
lic interest' exists. Chas. Wolff Packing Company v. Court
of Industrial Relations, supra, 538. The economic disadvantage
of a class, and the attempt to ameliorate its condition may alone
be sufficient to give rise to the 'public interest' and to justify
the regulation of contracts with its, members, *, * * and obvious-
ly, circumstances may so change in point of time, or so differ
in space as to clothe a business with- such an interest which at
other times and in other places would be a matter purely of
private concern. * * *

"I cannot say a priori that the business of employment
agencies in New Jersey lacks the requisite 'public interest'. We
are judicially aware that the problem of unemployment is of
grave public concern; that the conduct of employment agency
business bears an important relationship to that larger problem
and affects vitally the lives of great numbers of the population,
not only in New Jersey, but throughout the United States; that
employment agencies, admittedly subject to regulation in other
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respects, and in fact very generally regulated, deal with a ne-
cessitous class, the members of which are often dependent on
them for opportunity to earn a livelihood, are not free to move
from place to place, and are often under exceptional economic
compulsion to accept such terms as the agencies offer. We are
not judicially ignorant of what all human experience teaches,
that those so situated are peculiarly the prey of the unscrupu-
lous and designing.

"Some presumption should be indulged that the New Jer-
sey legislature had an adequate knowledge of such local con-
ditions as the circumstances of those seeking employment, the
number and distribution of employment agencies, the local effi-
cacy of competition; the prevalent practices with respect to
fees. On this deserved respect for the judgment of the local
lawmaker depends of course the presumption in favor of consti-
tutionality, for the validity of the regulation turns 'upon the
existence of conditions peculiar to the business under considera-
tion' * * *

"For thirty years or more the evils found to be connected
with the business of employment agencies in the United States
have been the subject of repeated investigations, official and
unofficial, and of extensive public comment. They have been
the primary reason for the establishment of public employment
offices in the various states. * * *

"Quite apart from other evils laid at the door of the private
agencies, the data supplied by these investigations and reports
afford a substantial basis for the conclusion of the New Jersey
legislature that the business is peculiarly subject to abuses re-
lating to free-charging, and that for the correction of these, the
restriction to a reasonable maximum charge is the only offec-
tive remedy. * * *

"Ticket brokers and employment brokers are similar in
name; in no other respect -do they seem alike to me. To over-
charge a man for the privilege of hearing the opera is one
thing; to control the possibility of his earning a livelihood 'would
appear to be quite another. * * *

"To me it seems equally obvious that the Constitution does
not require us to hold that a business, subject to every other
form of reasonable regulation, is immune from the require-
ment of reasonable prices, where that requirement is the only
remedy appropriate to the evils encountered. In this respect,
I can see no difference between a reasonable regulation of price
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-and a reasonable regulation of the use of property, which af-
fects its price or economic return. The privilege of contract
and the free use of property are as seriously cut down in the
one case as in the other.

"To say that there is constitutional power to regulate a
business or a particular use of property because of the public in-
terest in the welfare of a class peculiarly affected and to deny
such power to regulate price for the accomplishment of the same
end, when that alone appears to be an appropriate and effec-
tive remedy, is to make a distinction based on no real economic
difference, and for which I can find no warrant in the constitu-
tion itself, nor any justification in the opinions of this court."

Mr. Justice Holmes and Mr. Justice Brandeis join in this
dissent:

New State Ice Co. v. Liebmann
285 U. S. 262

This case involves the validity of a portion of an act for-
bidding a commission created by the act, to issue a license to
any applicant except upon proof of the necessity for a supply
of ice at the place where it is sought to establish the business,
and which authorize a denial of the application where the exist-
ing licensed facilities "are sufficient to meet the public needs
therein."

Mr. Justice Sutherland delivered the opinion of the court:
"Here we are dealing with an ordinary business, not with

a paramount industry, upon which the prosperity of the entire
state -depends. It is a business as essentially private in its
nature, as the business of the grocer, the dairyman, the butcher,
the baker, the shoemaker or the tailor, each of whom performs
a service, which, to a greater or less extent, the community is
dependent upon, and is interested in having maintained, but
which bears no such relation to the public as to warrant its in-
clusion in the category of business charged with a public use.

"The control here asserted does not protect against mono-
poly, but tends to foster it. The aim is not to encourage com-
petition, but to prevent it; not to regulate business, but to pre-
vent persons from engaging in it. * * * It is not the case
of a natural monopoly, or an enterprise in its nature dependent
upon the grant of public privileges. The particular requirement
before us was evidently not imposed to prevent a practical mono-
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poly of the business, since its tendency is quite to the contrary.
Nor is it a case of the protection of natural resources. There
is nothing in the product that we can perceive on which to rest
a distinction, in respect of this attempted control, from other
proaucts in common use which enter into free competition, sub-
ject of course to reasonable regulations prescribed for the pro-
tection of the public and' applied with appropriate 'impartiality.

"And it is plainj that unreasonable or arbitrary interference
or restrictions cannot be saved from the condemnation of that
amendment merely by calling them experimental * * * The
principle is embedded in our constitutional system' that there
are certain essentials of liberty with which the state is not en-
titled. to..dispen~e in the interest of experiments. * * *"

.Mr. Justice Brandeis dissenting:
"The Oklahoma statute makes entry into the business• of

manufacturing ice for sale and distribution dependent in effect,
upon, a certificate of public convenience and necessity. Such.
a certificate was unknowii to the common law. It is a. creature
of the machine age, in. Which plants have displaced tools, and
businesses are substituted for trades. The purpose of requir-
ing it is to promhote the public interest by preventing waste.
Particularly in those businesses in which interest and deprecia-'
tion charges on plant constitute a large element in the cost cjf
production, experience has taught that the financial burdens in-
cideht to unnecessary duplication of facilities are likely to bring
high rates and poor service. There, cost is usually dependent,,
among other things upon volume; and division of possible pa-'
tronage among competing concerns may so raise the unit cost
of operation as to make it impossible to provide adequate spr-
vice at-reasonable rate. The introduction in the United States
of the certificate of public convenience and necessity marked
the growing' conviction that under certain circumstances free
competition might be harmful to the community and that when
it was- sb,absolute freedom to enter the business of one's choice
should, -be denied.

"Oklahoma declared the business of manufacturing ice for
sale and distribution 'a public business'; that is a public utility.
So far as it appears, it was the first state to do so. Of course, a
legislature cannot by mere legislative fiat convert a business
into.a.public utility. 13ut the conception of a public utility is
not static. * * *
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"Whether the local conditions are such as to justify convert-
ing a private business into a public one, is a matter primarily
for the determination of the state legislature. Its determina-
tion is subject to judicial review; but the usual presumption of
validity attends the enactment. * * *

"The business of supplying ice is not only a necessity like
that of supplying food and. clothing or shelter, but the legisla-
ture could also consider that it is one which lends itself pecu-
liarly to monopoly. * * *. In small towns and rural com-
munities, the duplications of plants and in larger communities,
the duplication of delivery service are wasteful and ultimately
burdensome to consumers. At the same time, the relative case
and cheapness with which an ice plant may be constructed ex-
poses the industry to destructive and frequently ruinous com-
petition. Competition in the industry tends to be destructive
because ice plants have a determinate capacity and inflexible
fixed charges and operating costs, and because in a market of
limited area, the volume of sales is not readily expanded. * * *

"Whatever the nature of the business, whatever the scope
or character of the regulation applied, the source of the power
invoked is the same. And likewise the constitutional limitations
upon that power. The source is the police power. The limita-
tion is that set by the due process clause, which as construed
requires that the regulation shall not be unreasonable, arbitrary
or capricious; and that the means of regulation selected shall
have a real or substantial relation to the object sought to be ob-
tained. The notion of a distinct category of business 'affected
with a public interest', employing property 'devoted to a public
use', rests upon historical error. The consequences, which it is
sought to draw from those phrases, are belied by the meaning
in which they were first used centuries ago, and by the decision
of this court in Munn v. Illinois 94 U. S. 113, which first intro-
duced them into the law of the constitution. In my opinion,
the state's power extends to every regulation of any business
reasonably required and appropriate for the public protection.
I find in the due process clause no other limitation upon the
character or the scope of the regulation permissible.

"It is settled that the police power commonly invoked in
aid of health, safety and morals extends equally to the preser-
vation of the public welfare. The cases just cited show that,
while ordinarily, free competition in the common callings has
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been encouraged, the public welfare may at other times demand
that monopolies be created. Upon this principle is based our
whole modern practice of public utility regulation. It is no
objection to the validity of the statute here assailed that it fosters
monopoly, That, indeed is its design. The certificate of pub-
lic convenience and necessity is a device,-a recent social-eco-
nomic invention through which the monopoly is kept under ef-
fective control by vesting in a commission the power to termi-
nate it whenever that course is required in the public interest.

"The people of the United States are now confronted with
an emergency more -serious than war. Misery is widespread in
a time not of scarcity, but of over-abundance. The long-conti-
nued depression has brought unprecedented unemployment, a
catastrophic fall in commodity prices, and a volume of econo-
m.c losses which threatens our financial inistitutions. Some
people believe that the existing conditions threaten even the
stability of the capitalistic system. Economists are searching
for the causes of this disorder, and are re-examining the bases
of our industrial structure. Business men are seeking possible
remedies. Most of them realize that failure to distribute wide-
ly the profits of industry has been a prime cause of our present
plight. But rightly or wrongly, many persons think that one
of the major contributing causes has been unbridled competi-
tion. Increasingly, doubt is expressed whether it is economi-
cally wise, or morally right that men should be permitted to add
to the producing facilities of an industry which is already suf-
fering from over-capacity. In justification of that doubt, men
point to the excess-capacity of our productive facilities resulting
from their vast expansion without corresponding increase in the
consumptive capacity of the people. They assert that through
improved methods of manufacture, made possible by advances
in science and invention and vast accumulation of capital, our
industries had become capable of producing from thirty to one
hundred per cent more than was consumed even in days of
vaunted prosperity; and that the present capacity will, for a
long time, exceed the needs of business. All agree that irregu-
larity in employment-the greatest of our evils cannot be over-
come unless production and consumption are more nearly bal-
anced. Many insist that there be some form of economic con-
trol. There are plans for proration. There are many propos-
als for stabilization. And some thoughtful men of wide busi-
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ness experience insist that all projects for stabilization and pro-
ration must prove futile unless, in some way, the equivalent of
the certificate of public convenience and necessity is made a
prerequisite in embarking new capital in an industry in which
the capacity already exceeds the production schedules.

"Some people assert that our present plight is due in part,
to the limitations set by courts upon experimentation in the
fields of social and economic science; and to the discouragement
to which proposals for betterment there have been subjected
otherwise. There must be power in the states and the natiori "

to, remould through experimentation, our economic practices and
institutions to meet changing social and economic needs. I
cannot believe that the .framers of the 14th Amendment,
or the states which ratified it, intended to deprive us of the
power to correct the evils of technological unemployment and
excess, productive capacity which'have attended progress in the
useful arts. * * *

People v. Pomar
46 Phil. 440

This case involves the constitutionality of Sections 13 and
15 of Act No. 3071 of the Philippine Legislature providing thus:

Section 13-"Every person, firm or corporation owning or
managing a factory, shop or place of labor of any description,
shall be obliged to grant to any woman employed by it as la-
borer who may be pregnant, thirty days vacation with pay be-
fore, and another thirty days after confinement: Provided,
That the employer shall not discharge, such laborer without just
cause, under the penalty of being required to pay her wages,
equivalent to the total of two months counted from the day of
her discharge."

Section 15 provides for the penalty of fine or imprisonment
for violation of Act 3071.

Mr. Justice Johnson delivered the opinion of the court:
"In a republican form of government, public sentiment

wields a tremendous-* influence upon what. the state, may or
may not do, for the protection of the health and public morals
of the people. Yet, neither public sentiment nor a desire to
ameliorate the public morals of the people of the state will justify
the promulgation of a law which contraveneo the express pro-
visions of the fundamental lanw of the peop~p--the constitution
of the state."
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After citing and expounding the cases of Adkins v. Chil-
dren's Hospital of the District of Columbia 261 U. S. 525, Adair
v. United. States 208 U. S. 161, Coppage v. Kansas, 236 U. S. 1
and Gillespie v. People 188 Ill. 176, Mr. Justice Johnson conti-
nues:

"The statute in, question is exactly analogous to the 'Mini-
mum Wage Act' referred to above. In section 13, it will be seen
that no person, firm or corporationi owning 6rmanaging a facto-
ry, shop or place of labor of -any description, can make a con-
tract with a woman, without incurring the obligation, whatever
the contract of employment might be, unless he also promise to
pay to such woman employed as laborer, who may become preg-
nant, her wages for thirty days before and thirty days after con-
finement. * * * The law creates a term in every such contract,
without the consent of the parties. Such persons are, therefore,
deprived of their liberty to contract. The constitution of the
Philippine Islands guarantees to every citizen his liberty, and
one of his liberties is the liberty to contract.

"The police power of the state is a growing and expanding
power. As civilization develops, and public conscience becomes
awakened, the police power may be extended, as has been de-
monstrated in the growth of public sentiment with reference tb
the manufacture and sale of intoxicating liquors. But that
power cannot grow faster than -the fundamental law of the
state, nor transcend or violate the express inhibition of the peo-
ple's law-the constitution. If the people desire to have the
police power extended and applied to conditions and things pro-
hibited by the organic law, they must first amend that law."

Street, Malcolm, Avancefia, -Villamor,_ Ostrand, and Ro-
mualdez, J. J. concur.

(To be concluded in the next issue.)


