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THE NEED OF A NEW CIVIL CODE *

By PRESIDENT JORGE BOCOBO

Having taught in the College of Law, University of the.
Philippines, since its foundation 25 years ago, it would be in-
proper and unseemly on my part to speak of whatever achieve-
ments it may have attained. I will leave that task to the gene-
rosity of others. Suffice it for me to say that I join you, with
all my heart, in the observance of this event.

I wish to speak briefly on "The Need of a New Civil Code
of the Philippines." I submit four reasons why a new Civil
Code is of imperative necessity; namely, (1) because the Con-
stitution of the Philippines has fundamentally changed our so-
cial order; (2) because Filipino customs on the family and suc-
cessions shculd take the place of many of the present exotic pro-
visions; (3) because the present Civil Code should be improved
and adapted to modern conditions; and (4) because the Philip-
pines should contribute its share to the great body of modern
Roman Law in the civilized world.

As to the first point, I wish to cite some provisions of our
Constitution, which have deflected our social orientation:

Art. II, Sec. 5 provides: "The promotion of social justice
to insure the well-being and economic security of all the people
should be the concern of the State."

Art. XII, Sec. 3 reads: "The National Assembly may deter-
mine by law the size of private agricultural land which indivi-
duals, corporations, or associations may acquire and hold, sub-
ject to rights existing prior to the enactment of such law."

Art. XIII, Sec. 6 says: "The State shall afford protection
to labor, especially to working women and minors, and shall reg-
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ulate the relations between landowner and tenant, and between
labor and capital in industry and in agriculture. The State
may provide for compulsory arbitration."

These three precepts embody a new tendency in American
and European legal systems. That tendency is called "socializa-
tion of law," initiated by Ihering. Dean Pound describes this
trend as the putting of emphasis on social interdsts, rather than
individual claims. Among the manifestations of this new prin-
ciple are the growing limitations on ownership of property and
on the freedom of contract. Prof. Valverde of the University
of Valladolid, indorsing this modern theory, says that the Civil
Law of the future "should not be socialistic but socialized."

This is precisely what the Filipino Deonle. who ratified the
new Constitution. want the National Assemblv to do: to socialize
our civil law. "Social justice" is the sacred mandate of our
peonle in the fundamental law. Tnobedience to that mandate.
the Civil Code should be thorouvhlv revised. A more eauitable
relatinnhin between canital and labor, and a more humane Pon-
e"'nt nf nrivate nronertv should therefore now be trn.qfar,-n(l
frnrn -narv nlatfnrnq to the Civil Code. Tf tiq iq d -r +T-
we will knrrw that Rrvce was rig'ht when he nredicetedf flint in
+1, ,7TlonrnPnt nf law. the effort to mve effect tn qocia!, a-
-'irpfonq will cnt for more in the future.

T110 OPeonwj reAn..n T reqe-nt for the, arpfflno, nf qi nat ;,
~'O 14o neqot 1w o-n fhe ~'Vnllu P-nd, qmii'on-zonn 1-y#1

rn fhn rixni Codo' Pnd inl 010 rOr-o Af r;il Pro'prli-p, ;Q -n4 in
'rnn'i vooar illneacrordanep with Filinino e.1tcv'-nm A fl

e'v-mnloq xill illqtrate my thnnqht:
1. Tl, ernml n v dnwnr iq a ,na-niq-h. not a Filininn inoti-

fiifiop.

9. 'ri,- cow iio.al narfnvqhin of oainq isq alq'o Snsnii. 'Fili-
in Cjistnr, lenn mnpe, toward thfe rnmnlpte Yneproer of nn,-r-

qhin anrl fr-nifq of the -nrone.rtv of MtIl lim-,band and wife.. The
new Civil Code should be revised with this'idea in mind. Bt-

3. If this is considered too radical, then at least the wife's
consent to alienation by the husband, of conjugal~ property,
should be made a prerequisite. This, I believe, is nearer to Fi-
lipino life than the present rule that the wife's consent is hot
necessary.
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4. The family council should be revived, but in keeping
with native customs, not the family council under the Spanish
Civil Code.

5. The administration of the child's property by the iatner
as such, should also be restored.

6. The legitime of the surviving spouse in a testamentary

succession shlouia consist of ownersnip, ana nut mere u~uliuct..

7. In the order of intestate succession, tne surivmg ,

snoula come belore the orotners ana nepnuew6 ul. 6.v ,,, ,-

1'o disregard custom in the legisiation on Lne uii,.Y - ..

injustice. ionana says that cusLoms are 'tlie uL1WLiuu%,,

weli-Knuwn opinions o te comMnUity as o ic ut, ,

w-rung." 'lnereiore, tne applicatiun ui iui.ili, iti ,.,.

to tie iamny outrages Tne sense o l j U6iCe 0I Lile Jjup.v. ,,

nave sLrugglea lor years against political suujecLiul1, yet vve ia%
never atLempted to remove suojeetiun o1 iamuy relaLtUls LU
alien laws. in the law of contracts and property, niaLIU 16 %-UItI
aibora to adopt, and have adopted, principles from otner cuuii-
tries, but every codifier has tried to interpret native hie in iam-
ily and successional law. In fact every code has native ele-
ments. Foc example, the Code Napoieon the model o many civil
codes, is made up of written Roman Law and French custumaLy
law. We should have a Civil Code consisting of 6panisn aiti
American laws and Filipino customs.

The third reason why we should have a new Civil Code is
that our present Civil Code is extremely backward. Sanchez
Roman believes it is 50 years behind the times. For instance,
its concept of ownership is too individualistic. In this and in

many other respects we might study the German Civil Code,
which is thought to be more in harmony with moaern conditions.
Thus, the German Civil Code in Art. io6 provides that the owner
of a piece of land "cannot prohibit interferences which take

-place at such height or depth that he has no interest in their ex-

clusion," and the Roman jus abutendi is restrained in Art. 226

thus: "The exercise of a right is not permissible if it can have
no other object than to cause damage to another."

Moreover, our Civil Code should be enriched with some of

the treasures of Anglo-American Law, such as the law of Torts
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and Damages; and it would be wise to study the advisability of
adopting the Uniform Sales Act proposed in the United States.

Lastly, a new Civil Code of the Philippines should be pre-
pared and approved because the Philippine nation should con-
tribute something of its native genius to the great body of mod-
ern Roman Law throughout the civilized world. The countries
in Continental Europe and in Latin America have already done
so. The foundations of Anglo-American Law are also Roman,
but England and America have built on these broad bases an
enduring superstructure of law. Similarly, a Philippine Civil
Code, drawing the breath of life from Filipino customs as well
as Spanish and American precedents, should constitute a pre-
cious and lasting contribution to world culture.

I present these thoughts to your consideration. The spon-
sorship of this idea of a new Civil Code of the Philippines is my
humble offering to the celebration of the twenty-fifth anniver-
sary of the College of Law, University of the Philippines.


