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THE NEED OF A NEW CIVIL CODE *

By PRESIDENT JORGE B0OCOBO

Having taught in the College of Law, University of the
Philippines, since its foundation 25 years ago, it would be im-
proper and unseemly on my part to speak of whatever achieve-
ments it may have attained. I will leave that task to the gene-
rosity of others. Suffice it for me to say that I join you, with
all my heart, in the observance of this event.

I wish to speak briefly on “The Need of a New Civil Code
of the Philippines.” I submit four reasons why a new Civil
Code is of imperative necessity; namely, (1) because the Con-
stitution of the Philippines has fundamentally changed our so-
cial order; (2) because Filipino customs on the family and sue-
cessions shculd take the place of many of the present exotic pro-
visions; (8) because the present Civil Code should be improved
and adapted to modern conditions; and (4) because the Philip-
pines should contribute its share to the great body of modern
Roman Law in the civilized world.

As to the first point, I wish to cite some provisions of our
Constitution, which have deflected our social orientation:

Art. II, Sec. 5 provides: “The promotion of social justice
to insure the well-being and economic security of all the people
should be the concern of the State.”

Art. X1I, Sec. 3 reads: “The National Assembly may deter-
mine by law the size of private agricultural land which indivi-
duals, corporations, or associations may acquire and hold, sub-
ject to rights existing prior to the enactment of such law.”

Art. XTII, Sec. 6 says: “The State shall afford protection
to labor, especially to working women and minors, and shall reg-
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ulate the relations between landowner and tenant, and between
labor and capital in industry and in agriculture. The State
may provide for compulsory arbitration.”

These three precepts embody a new tendency in American
and European legal systems. That tendency is called “socializa-
tion of law,” initiated by Thering. Dean Pound describes this
trend as the putting of emphasis on social interésts, rather than
individual claims. Among the manifestations of this new prin-
ciple are the growing limitations on ownership of property and
on the freedom of contract. Prof. Valverde of the University
of Valladolid, indorsing this modern theory, says that the Civil
Law of the future “should not be socialistic but socialized.”

This is preciselv what the Filinino peonle. who ratified the
new Constitution, want the National Assembly to do: to socialize
cur civil law. “Social justice” is the sacred mandate of our
neonle in the fundamental law. Tn-obedience to that mandate,
the Civil Code should be thorouchly revised. A more equitahle
velationshin hetween canital and labor. and a more humane ron-
rent of nrivate provertv should therefore now be transfarred
from martv nlatforms to the Civil Code. Tf thic ic dena +han
we will knnw that Rrvee was richt when he nredicted that in
the develonment of law. the effart to oive effect tn aneial ae-
niratinms will emimt for more in the future.

Tha ceeond reasom T nrecent far the draftine of 5 naw (il
Cndn ia #hat tha nresent Taw nn tha Pamily and Qureassirne hoth
in tha (5vil Cnde and in the Cnde of Civil Pracadnra, i« nnt in
manw vaenacts. in aceardance with Filinino enstoms A faw
evamnlaa will {1lnetrate mv thoucht:

1. Tha copmnlanry dowry is 2, Snanich, not a Filininn ineti-
tntinn,

2 The eonineal nartnardhin nf oaine ia alen Snanich,  Fili-
ninn enstame Tean mare toward the enmnlate meroer of owmer-
shin and fraite of tha nronertv of hnth hnchand and wifa. The
new Civil Code should be revised with this'idea in mind. But—

3. If this is considered too radical, then at least the wife’s
consent to alienation by the husband, of conjugal property,
should be made a prerequisite. This, I believe, is nearer to Fi-
lipino life than the present rule that the wife’s consent is hot
necessary. ' )
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4, The family council should be revived, but in keeping
with native customs, not the family council under the Spanish
Civil Code.

5. The administration of the child’s property by the ratner
as such, should also be restored.

6. The legitime of the surviving spouse in a testamentary
succession shoula consist of ownersnip, and NUt mMere usuiruct.

7. In the order of 1ntestate succession, the SULViviug spuuss
shouid come petore the bProthners and NEpPnews UL e ucwvuawew

‘1'0 disregard custom in the legisiation o THE Ladlisy 10 (waa
myustice.  Houand s$ays that cUustoms are “The UuWilvwn wue
Well-Knuown OpIlIions of Lue COMINUILLY a3 U0 SUCube 1oy wicw
wrung.” ‘Lhererore, the appilcation vl LOLCigll diu ous daigy 2 wivm
10 tne iamily oulrages the Sense Of justice OL LE peupac.  brw
nave struggied Ior years against ponvical SUbJecliol, yeu we i«
never attempted to remove subjectivn OI Iamuly relalions w
atlen laws. In the law of contracts and property, nalivis céu
attord to adopt, and have adopted, principles from other couu-
tries, but every codifier has tried to interpret native lire in 1am-
ily and successional law. In fact every code has native ele-
ments. For example, the Code Napoleon the model ot many civil
codes, is made up of written Roman Law and krench custumasy
law. We should have a Civil Code consisting of Spanisn aud
American laws and Filipino customs.

The third reasor. why we should have a new Civil Code is
that our present Civil Code is extremely backward. Sanchez
Roman believes it is 50 years behind the times. For instance,
its concept of ownership is too individualistic. In this and in
many other respects we might study the German Civil Code,
which is thought to be more 11 harmony with modaern conditions.
Thus, the German Civil Code in Art. yud provides that the owner
of a piece of land “cannot prohibit interferences which take
-place at such height or depth that he has no interest in their ex-
clusion,” arnd the Roman jus abutendi is restrained in Art. 226
thus: “The exercise of a right is not permissible if it can have
no other object than to cause damage to another.”

Moreover, our Civil Code should be enriched with some of
the treasures of Anglo-American Law, such as the law of Torts
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and Da.rrhages ; and it would be wise to study the advisability of
adopting the Uniform Sales Act proposed in the United States.

Lastly, a new Civil Code of the Philippines should be pre-
pared and approved because the Philippine nation should con-
tribute something of its native genius to the great body of mod-
ern Roman Law throughout the civilized world. The countries
in Continental Europe and in Latin America have already done
so. The foundations of Anglo-American Law are also Roman,
but England and America have built on these broad bases an
enduring superstructure of law. Similarly, a Philippine Civil
Code, drawing the breath of life from Filipino customs as well
as Spanish and American precedents, should constitute a pre-
cious and lasting contribution to world culture.

I present these thoughts to your consideration. The spon-
sorship of this idea of a new Civil Code of the Philippines is my
humble offering to the celebration of the twenty-fifth anniver-
sary of the College of Law, University of the Philippines.



