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Digest of
RECENT DECISIONS

of the Philippine Supreme Court
(In this column is presented a digest of current cases of general interest to prac-

titioners. These decisions have not yet been published in the Official Gazette. and many
of them. especially those rendered in division, will not so appear because not selected for
official report.]

CIVIL PROCEDURF-PERIOD POR PER-
FECTING BILL OF EXCEPTION.-Eri-
berto Balmeo vs. Segunda Devesa, G.
R. No. 42984; January 30, 1935.-
The Court of First Instance of Ta-
yabas in a former case ordered that
in conformity with article 184 of
the Code of Civil Procedure the par-
ties shall proceed to the partition
of the property. The parties were
not able to agree and the Court
had to intervene by naming com-
missioners. The report as submit-
ted was approved by the court on
July 11, 1934. On the following
day Segundo Devesa filed his ex-
ception. On the 24th of the same
month he presented a motion for
new trial and the suspension of
the effects and the period fixed by
law for the appeal. By order of
the 24th of July, the court suspend-
ed the running of the period for
appeal. On the 27th of August,
1934, the court denied the motion
for new trial which was notified to
Devesa's attorney on the 4th of
September. The next day he ex-
cepted from the ruling and at the
same time announced his intention
to appeal. On the same date he

presented his bill of exceptions. It
was denied on the ground that the
order of the 27th of August was
unappealable according to section
146 of the Code of Civil Procedure
and that iis relation with the orddr
of the 11th of July, the bill of ex-
ceptions was presented out of time.
This is an action of mandamus to
order the judge to approve and cer-
tify the bill of exceptions. Held:
The bill of exceptions was present-
ed in time because the order of the
27th of August suspended the legal
effects of the order of the 11th of
July which ipso facto suspended the
period fixed by law for the presen-
tation of the bill of exceptions.

It is immaterial that the order
denying the motion for new trial is
not appealable, supposing it correct
that the interpretation given to the
motion for new trial does not con-
tain any of the legal reasons stated
by section 145 of the Code of Civil
Procedure. The truth is that said
motion in its paragraph 4, alleged
expressly that the report of the com-
missioners as well as the order ap-
proving it violated the law which ;s
sufficient for the Supreme Court to
revise the questions of law raised
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by the appellant. (In division of
five, per Imperial J.; Malcolm,
Butte, Villareal and Goddard, JJ.,
concurring.) Briefed by RAFAEL P.
CAqIZA.

TARIFF LAw-DuTY TO PRESENT
IN WRITING OBJECTION TO COM-
BINED WEIGHT OF MERCHANDISE AND
BoxEs.-Go Ho Lin vs. Insular Col-
lector of Customs; G. R. No. 41706;
Jan. 21, 1935.-On the 24th of Dec.
1932 the plaintiff imported from
Shanghai 1,040 boxes of eggs of
ducks and hens. The merchandise
was delivered to plaintiff after in-
cluding in its weight the weight of
its containers. He paid the tax
on the 9th of Feb. based on its
gross weight. The plaintiff did not
request that the goods be weighed
separately from its boxes nor was
there a protest against the payment
of the tax imposed until the 10th
of February when the plaintiff's at-
torney send a letter of protest. The
defendant acceded to the request of
plaintiff that similar boxes should
be weighed. The result was that
a box weighed 7.5 kilos. In accord-
ance with the result 1,040 boxes
will weigh 7,800 kilos and the tax
imposed a& the rate of $8 per 10')
kilos was P1,248 which is exactly
what the lower court adjudged that
defendant should pay the plaintiff.

Paragraph 269 (a) of article 8
of the Tariff Law of Congress of
the 5th of August 1909 is as fol-
lows:

269. Eggs, not taxed by other
mode:

(a) Fresh or conserved, in its
natural form, gross weight,
100 kilos, one dollar.

This was amended by article 3 of
Act 4037 of the Philippine Legisla-
ture in the following form:

269. Eggs, not taxed by other
mode:

(a) Fresh or conserved in its

natural form, 100 kilos,
eight dollars.

It is to be noted that the original
text was to be based on the gross
weight, but in the amendatory law
No. 4037 the words gross weight
was omitted. It is therefore evi-
dent that the defendant was not
empowered to impose taxes on the
1,040 boxes.

Since the plaintiff did not ask
that there be a separate weight of
the goods and the boxes nor did
he signify that his intention was
only to pay the tax on the goods,
this implies a formal renunciation
on his claim. It was the duty of
the plaintiff or his agent to present
in writing his objection to the com-
bined weight of the goods or boxes
before the goods were delivered to
him. He only formulated his pro-
test after the delivery of the mer-
chandise to him. (In division of
three, per Imperial J.; Villareal and
Butte, JJ., concurring.) Briefed by
RAFAEL P. CAfIIZA.

VIOLATION OF A CONDITIONAL PAR-
DON-IS THE PENALTY PROVIDED BY
ARTICLE 159 OF THE REVISED PENAL
CODE A "CRUEL AND UNUSUAL PUN-
ISHMENT" AND THUS PROHIBITED BY
THE JONES LAw?-P. P. 1. vs. Ra-
mon Blanco y Morales, G. R. No.
42884, January 80, 195.-in 1922,
when Act 1524 was in force, a con-
ditional pardon was given to and
accepted by the appellant who was
then serving a sentence for com-
mitting the crime of bigamy. The
condition imposed by the pardon
was that appellant shall not again
be guilty of any crime or violate
the penal laws of the Philippine
Islands. In July, 1934, appellant
was again convicted and committed
to prison for committing the crime
of estafa. After pleading guilty
to an information for the violation
of the conditions of a conditional
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pardon, he was sentenced in ac-
cordance with Article 159 of the
Revised Penal Code to suffer six
months and one day of prision cor-
reccional. Said appellant contends
that the trial court erred in con-
victing him of a violation of condi-
tional pardon under Article 159 of
the Revised Penal Code, notwith-
standing the fact that the said con-
ditional pardon was given to and
accepted by him in 1922, when Act
1524 and not the Revised Penal
Code was in force. He further
contends that the sentence im-
posed upon him was so dispropor-
tioned to the offense committed as
to constitute "cruel and unusual
punishment" prohibited by the
Jones Law. Held: As to the con-
tention that the appellant should
have been convicted in accordance
with Act 1524 instead of Article
159 of the Revised Penal Code, it
is sufficient to say that when the
appellant committed the offense in
question, the Revised Penal Code
was already in force and Section
4 of Act 1524 had been expressly
repealed by Article 367 of the Re-
vised Penal Code. The contention
that the sentence imposed is so dis-
proportionate to the offense com-
mitted as to constitute "cruel and
unusual punishment" in violation of
the Jones Law is also devoid of
merit. The penalty provided by
Article 159 of the Revised Penal
Code is prision correccional in its
minimum period, unless the penalty
remitted by the granting of the
pardon be higher than six years,
in which case the convict shall suf-
fer the unexpired portion of his orig-
inal sentence. If it be true that
the appellant in this case had only
thirty-eight days to serve when he
was pardoned, that fact does not
exempt him from punishment for
a violation of the conditions of the
pardon, which he voluntarily ac-
cepted. The sentence imposed by

the lower court was the minimum
penalty authorized by law, and'it
cannot be maintained with any rea-
son that the penalty prescribed is
cruel and unusual. (Per Vickers,
J.; Street and Santos, JJ., concur.)
Briefed by LEIOVIGILDO V. MONAS-
TERIAL.

INSURANCE-UPON WHM DOES
THE BURDEN TO PROVE THE EXTENT
OF THE Loss RESTS?-WHO CAN
MAINTAIN AN ACTION ON THE CON-
TRACT OF INSURANCE?-Vidtorino
Sabillano vs. The Continental Insur-
ance Company of New York, repre-
s sented by E. E. Elser, G. R. No.
42525, January 31, 1985.-Defend-
ant Insurance company issued a fire
policy to one Dean, as insured, cov-
ering merchandise, furniture and
fixtures. Later, Dean sold and
transferred said merchandise, fur-
niture and fixtures to plaintiff and
placed an indorsement on the policy
of insurance which purported to
transfer the same to the latter.
Contrary to the provisions of the
policy, defendant company was not
notified of said sale or of said trans-
fer or indorsement. After the trans-
fer to plaintiff, the insured prop-
erty was partially destroyed by
fire. Dean neither gave notice to
nor filed a claim in writing against
defendant for loss or damage with-
in the 15-day limit allowed by the
provisions of the policy. At the trial
no testimony was offered by plain-
tiff to prove the amount of the
loss or damage. Held: "Unless de-
fendant admits at the trial that the
amount claimed is due, and in the
absence of statute, the burden is on
the plaintiff to prove the extent or
amount of his loss or damage, or
the value of his interest in the
property destroyed; and the fact
that defendant denies liability in
toto does not dispense with the ne-
cessity for such proof. The burden
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is on the plaintiff to prove that
there was no depreciation in the val-
ue of the property between the time
it was insured and the time of the
fire * * *" (26 Corpus Juris, 619).
"* * * The'contract of. fire insur-
ance is a personal one * * * It is
a contract to indemnify the person
named in the policy against loss
upon property in which he has an
insurable interest, existing both at
the time of the issuance of the
policy and at the time of loss. If
assured parts with his insurable in-
terest in the property, the contract
is at an end. Where the policy for-
bids an alienation, it may be sus-
pended or avoided in the absence
of any consent, waiver or estoppel.
Therefore, an absolute assignment
or sale of insured property after
the insurance is made divests the
insurable interest of the vendor,
and creates a bar to the right of
action on the policy, unless by
some means its existence has been
preserved for the benefit of the as-
signee * * *. A voluntary convey-
ance and change of title, without
assurer's consent, avoids the con-
tract when so stipulated." (Joyce's
The Law of Insurance, 2nd Edition,
Volume 4, pages 3850-3852.) (Per
Goddard, J.; Imperial and Butte,
JJ., concur.) Briefed by LEoVIGILDO
V. MONASTERIAL.

CIVIL PROCEDURE--WHEN MANDA-
MUS WILL LIE TO COMPEL CERTIFI-
CATION OF BILL OF EXCEPTIONS.-
Leoror Vinto et al., petitioners vs.
Geronimo Paredes, Judge of the
Court of First Instance of Iloilo,
et al., respondents, G. R. No. 42800,
Jan. 19, 1935.-In a civil case judg-
ment was rendered against the
plaintiffs, petitioners herein. With-
in the statutory period, plaintiffs-
petitioners filed a motion for a new
trial, together with a notice of their
intention to appeal. Upon the de-
nial of the motion for new trial,

plaintiffs-petitioners, without ex-
cepting to the order of denial, ten-
dered their bill of exceptions for
approval and certification. Respond-
ent judge refused to certify basing
his refusal on the authority of Cac-
nio vs. Baens, 6 Phil. 742, wherein
it was held that "Where to the or-
der overruling a motion for a new
trial no exception is taken by the
appellants * * * the appellate court
has no power to review the evidence
taken at the trial." Held: The case
cited is not in point. The failure
to except to the order denying a
motion for a new trial is no bar
to the approval and certification of
a bill of exceptions, provided said
bill of exceptions is filed within
ten days from the time of the no-
tice of the order of the court deny-
ing said motion, the purpose of ex-
cepting to the order of denial in
a motion for a new trial is to jus-
tify the examination of the evi-
dence in the appellate court, not
as a prerequisite for the approval
and certification of bills of excep-
tions. Writ of mandamus granted.
(Second division of five, per Mal-
colm, J., Villa-Real, Imperial, Butte,
Goddard, JJ., concurring.) Briefed
by Josti 0. HIZON.

MANDAMUS - INTERPLEADER.
Francisco Escoto, petitioner vs. Del-
fin Jaranilla, Judge of Court of
First Instance of Manila; and Jww
Casimiro, Sheriff of the City of
Manila, Respondents, G. R. No.
1/2990, Jan. 31, 1985.-Jose S. De-
cena won a Sweepstake prize of
P9,095.91 which was garnished by
the respondent sheriff under ten
writs of execution and/or attach-
ment against him. Several persons
thereupon filed third party claims
against the sheriff for the said
prize. Escoto, a judgment creditor
of Decena, filed a motion with the
respondent judge praying that the
latter order the sheriff to apply the
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garnished prize in satisfaction of
Escoto's judgment. The motion was
denied and the sheriff was directed
to file a bill of interpleader against
the various claimants. Hence, this
petition for mandamus to compel
respondent judge to exercise his dis-
cretion and to order the sheriff to
satisfy petitioner's judgment from
the Sweepstake prize. Held: The
respondent judge in denying peti-
tioner's motion and directing the fil-
ing of complaint in interpleader
acted within his judicial discretion
and the sheriff was justified in fil-
ing the action suggested by the
judge. Mandamus will not lie to
control or review the exercise of
discretion of any court. Writ de-
nied. (Second Division of five, per
Goddard, J., Malcolm, Villa-Real,
Imperial, and Butte, JJ., concur-
ring.) Briefed by Josi 0. H*zoN.

CRIMINAL LAW-HOMICIDE--ARTI-
CLES 22 AND 54 OF THE REvisn PE-
NAL CODE APPLIED.-Liti8 Arroyo,
petitioner-appellant, vs. Suporin-
tendent, San Ramon Prison and Pe-
nal Farm, respondent-appellees, G.
R. No. 42884, January 18, 1935.-
Appellant was convicted of the
crime of homicide for which the law
prescribes the penalty of reclusi6n
temporal. Lower court sentenced
him to the minimum period of 12
years and 1 day taking into account
the presence of one mitigating cir-
cumstance e. i. passion or obfusca-
tion and no aggravating circum-
stance. The circumstance of volun-
tary confession of guilt was not
taken into consideration because it
was not a mitigating circumstance
then. But when the Rbvised Penal
Code took effect on Feb. 1, 1932,
a plea of guilty is considered a mit-
igating circumstances. The only
question in this case is: Should the
mitigating circumstance of confes-
sion of guilt by the appellant in

this case which circumstance was
itot. nitigating at the time of the
commission of the crime but which
is now so considered by the Revised
Penal Code be taken into considera-
tion so as to benefit the appellant
who has already served most of his
sentence? Held: Appellant is en-
titled to the benefit of such new
provision of law. Revised Penal
Code, Article 22. It follows that
appellant is now entitled to have
considered in his favor the two mit-
igating circumstances above-men-
tioned and therefore, following Ar-
ticle 54 rule 5 of the Revised Penal
Code which provides that when
there are two or more mitigating
circumstances and no aggravating
circumstances are present the pen-
alty next lower in degree than
that prescribed by law for the
crime committed shall .be imposed,
appellant is entitled to be released
as he has already overserved his
sentence. Judgment received and
writ of Habeas Corpus granted.
(In division of three per Santos, J.;
Avancefila, Street, JJ., concurring.)
Briefed by Jose 0. HIZoN.

CRIMINAL PROCEDURE-EFrwT or
FAILURE OF DEFENDANT TO TESTIFY
IN HIs OWN DEFENS.-P. P. I. vs.
Jovencio Vidal and Matias Qttitain,
G. R. No. 424,21, Jan. 30, 1985.-
A male carabao owned by Pauline
Reyes disappeared. Two days lat-
er defendants herein went to Ma-
teo Amores and proposed that he
take care of a certain carabao.
When Amores asked them who the
owner of the carabao was, neither
would admit ownership; on the con-
trary both tried to impute owner-
ship to the other. At the trial of
the case the defendant Quitain
failed to testify in his own defense
and it is argued that this can not
be held against him. Held: While
the failure of the defendant Qui-
tain to testify in his own defense
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should not be held against him, this
c:,urt' in Worcester vs. Ocampo, 22
Phil. 42, held that when the cir-
cumstances in proof tend to fix lia-
bility on a party who has it in his
power to offer evidence of all the
facts as they existed and rebut the
inference of said circumstances and
he fails to offer such proof, the
natural conclusion, is that such
proof, if produced, instead of rebut-
ting would support such inferences.
Affirmed. (In division of three,
per Santos, J.; Street and Vickers,
concurring.) Briefed by Jos9 G.
BAUTISTA.

CRIMINAL LAW-MURDERt-LAcg
OF MO'rIE.-P. P. I. vs. Alipio Rag-
sac, G. R. No. 42445, Jan. 25, 1935.
-- Defendant-appellant was convict-
ed in the lower court of nhurder.
The defendant admitted at the trial
that he inflicted upon Bartolome
Macaso, the deceased, the wounds
that caused the latter's death, but
contended that he acted in self-
defense. That when he returned
home from work that evening he
heard his mother shouting "thief,"
"thief," and that when he saw her
she told him that Bartolome Ma-
caso had just carried off his trunk;
that he ran after Bartolome Ma-
caso, but could not overtake him;
that soon after he passed through
a gate in the fence surrounding the
house of Bartolome Macaso, the lat-
ter attacked him with a bolo; that
he fled towards the house of Bar-
tolome Macaso, pursued by the lat-
ter, and that in the fight that fol-
lowed he succeeded in striking the
deceased several times with his bo-
]o which caused the latter's death.
The lower court considered this
story of the defendant as to the
circumstances under which he killed
Bartolome Macaso as a mere fabri-
cation. Defendant, however, al-
leged that there is no evidence to
show his motive in the commission

of the crime and that this is suf-
ficient to prove his innocence. Held:
It is true that the evidence does
not show any motive for the com-
mission of the crime, unless it was
the theft of the trunk, but lack of
motive is not proof of innocence;
that fact would not in any way
justify the action of the defendant.
Affirmed. (First division of five,
per Vickers, J.; Avancefia, Street,
Santos, Hull, JJ., concurring.)
Briefed by Jost G. BAUTISTA.

ELECTION PROTEST-MARKS. AND
DEFECTS OF BALLOTS ALLOWED BY
LAw.-Felipe Rodriguez, protest.
ant-appellee vs. Vicente Lembrano,
protestee-appllant, G. R. No.
42447, Dec. 21, 1934.-This is an
appeal from a decision of the Court
of First Instance of La Union in
an election case involving the re-
suits of the general election of June
5, 1934, as to the office of Munic-
ipal President of Balaoan. The
trial court found that both the
protestant and the protestee re-
ceived 435 votes each. This appeal
involves the reading of fifty-six
questioned ballots. Ballots 2-X, 2-
G, 3, 4, 5-D, L-10 were held invalid
by the trial court for illegibility of
the names of the candidates.
Though holding that the spelling
was poor and the penmanship was
worse, but making due allowance
for the well known and often con-
nected difficulties of the voters un-
der the existing system, the Supreme
Court found written in the ballots
a sufficient expression of the inten-
tion and will of the voters who cast
them. The trial court rejected bal-
lot exhibit 6-H because the voter
placed the figures 1 and 2 before
the names respectively of the two
candidates for the offices of the
members of the Provincial Board.
The Supreme Court held that the
infercwe that it was a marked bal-
lot is not. warranted. The ballot was
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well written and indicated a person
of more than average education.
It is quite natural that such a per-
son should make the enumeration
indicated. He was voting for two
members of the Provincial Board
and wished to make that clear. Of
the more than 300 ballots cast, no
other ballot was similarly marked
which might give rise to a suspicion
of collusion for the purpose of iden-
tifying the ballots. Ballot Ex. F-4
was properly rejected. In this bal-
lot the figure 2 was written opposite
the name of the candidate for Rep-
resentative and figure 1 was writ-
ten opposite the name of the can-
didate for Provincial Governor.
There is no rational connection be-
tween these figures and the offices
voted for. Whatever the purpose
of writing these figures, they plain-
ly were improper. Ballot F-1 was
rejected by the trial court because
the names of the candidates were
written in two different kinds of
penmanship, thus rendering this
ballot as marked. The principle in-
volved here was that the style of
penmanship indicated that the bal-
lot was prepared by two different
persons. But this inference was
not necessarily to be drawn merely
because the voter wrote part of his
vote in script and part in print.
The judgment appealed from is
therefore reversed and Vicente Lem-
brano is declared the duly elected
Municipal President of Balaoan.
(In division of five, per Butte, J.;
Malcolm, Villa-Real, Imperial, God
dard, JJ., concurring.) Briefed by
CELESTINO C. JUAN.

CtVIL PROC puan - COUNTER-
CLAIMS UNDERi SECTIONS 95 AND 96,

DISTINGUISD.-Paciencia Ona ste-,
et aL, plaintiff-appelee vs. Marta
M. de Vilanuera, defendent-appet-
lant, G. R. No. 41696, Feb. 5, 1935.
-This action was brought by the
plaintiff and her several children
to recover the balance of the price
of a certain piece of land sold by
them to the defendant.

Among her defenses the appel-
lant set up a counterclaim against
Paciencia Ona exclusively for the
sum of P250, which represents the
value of two pairs of gold pendants
with six diamonds which was
bought from the defendant by Pa-
ciencia Ona's deceased husband, the
same remaining still unpaid.

Plaintiffs demurred to this coun-
terclaim; the demurrer having been
sustained by the lower court on the
ground that by Sec. 96 of the C.
C. P., the said counterclaim can-
not be set up as it is not directed
against all the plaintiffs, the de-
fendant assigned the same as er-
ror. Held: According to Sec. 95,
C. C. P., a defendant may inter-
pose in his answer defenses and
counterclaims at the same time.
The latter may have the nature
and form of the former; but when
used as a counterclaim merely, sec-
tion 96 requires that it must be
in favor of all the defendants and
against all the plaintiffs. In the
case at bar, the counterclaim is
not of the latter class, but partakes
of the character and form of a de-
fense as well. For this reason,
section 96 does not apply and it is
not necessary, to be effective, that
it must be directed against all the
plaintiffs. (In division, per Im-
perial, J.; Malcolm and Villa-Real,
JJ.; concurring.) Briefed by J. P. S.




