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ABSTRACT

This Article assesses how an event attributable to the COVID-19
pandemic may be classified by the Commussion on Elections
(COMELEC) as force majenre for purposes of postponing or declaring
a failure of elections in the Philippines. The prospect of deferring the
clections has become more relevantin the country as the 2022 national
and local elections (“2022 NLE”) drew near amud the COVID-19
pandemic. While the 2022 NLE concluded without delay or
postponement, the COVID-19 pandemic persisted. This Article
would be relevant in future instances where another pandemic or a
similar event may threaten the conduct of forthcoming elections. The
Omnibus Election Code (“OEC”) authorizes the COMELEC to
postpone or declare a failure of election on account of force majenre,
among other causes, when such cause complies with the qualifying
circumstances provided therein. Philippine election law adopted the
concept of force majenre in civil law, where it 1s invoked for exemption
from civil liabilities, a purpose that is completely different from
suspending elections. This Article thus examines the principles of forve
mafenre i1 civil law to determine which principles may be applied in
resolving to postpone or declare a failure of election. In doing so, this
Article proposes a framework which the COMELEC may use in
deciding whether to postpone or declare a failure of election due to a
specific event related to COVID-19 considered as force majenre. The
framework involves the identification of the specific event related to
COVID-19, classifying it as either forve majenre or not, and if so, the
determination of whether the event is qualified by any of the
circumstances mentioned in the relevant provisions of the OEC.
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INTRODUCTION

Law has many fields that, although distinct from one another, are not
entirely separate. At times, they coexist, with one field sometimes adopting
concepts and principles found in another field.! This Article illustrates such
ovetlap, specifically between civil law and election law, by relating the COVID-
19 pandemic to the principle of forve majenre in the context of postponing and
declaring failure of elections in the Philippines.

While scholars in civil law associate COVID-19 with force majeure to
determine whether the pandemic may excuse civil liability,2 authors in election
law focus on how COVID-19 is becoming a new threat to the regular conduct
of elections.3 Maintaining the regularity of elections has transformed into a
wotldwide concern, as the pandemic forced many democracies across the globe
to suspend their elections.# In the Philippines, such a concern had become more
and more relevant® as the 2022 National and Local Elections (“2022 NLE”) was
fast approaching.6

Through the Omnibus Election Code (“OEC”), the Philippine Congress
has delegated to the Commission on Elections (COMELEC)—the government
institution primarily tasked to conduct and regulate national and local
elections™—the authority to postpone or declare a failure of election under

1 See, e,g., Calvin Liang, The Application of Administrative Law Principles in Private Law: The
Case for Convergence, 2020 SING. J. LEGAL STUD. 427 (2020).

2 H,g., Stacy W. Harrison & Ryan D. Booms, Drafiing Force Majenre Clauses amid COVID-
79, 43L.A.Law. 10 (2020); Andrew A. Schwartz, Contraces and COVID-19, 73
StaN. L. REV. ONLINE 48 (2020); Robert L. Gegios & Lance Duroni, The Legal Domino Effect:
COVID-19 & Contracts, 93 Wis. Law. 12 (2020); Muhammad Yar Lak, The Impact of Covid-19 on
Contracinal Rights and Obligations in Pakistan, 7 LUMS L.J. 1 (2020); Petruta-Elena Ispas, Exoneration
from Civel Liability. Force Majenre and the Fortuitons Event, 2020 CONF. INT'L DR. 549 (2020); Czar
Matthew Gerard Dayday & Amer Madcasim Jr., (Un)Fortuitous Evenr: The COVID-19 Pandewmic as
a Fortuitous Event, 93 (Special Online Feature) PHIL. L.J. 71 (2020).

3 See, generally, Richard Briffault, COVID-19 and the Law: Elections, in LAW IN THE TIME
OF COVID-19 (Katharina Pistor ed., 2020); Douglas Mains & Kevin Blair, Poliizcal Processes during
a Pandemic: How COVID-19 Has Changed and Will Change Michigan's Elections, 99 MICH. B.J. 28
(2020);  Richard  Briffault, Election  Law  Localism  in the  Time of COVID-19,
2020 U. CHL L. REV. ONLINE 11 (2020).

4 See International Institute for Democracy and FElectoral Assistance [heremafter
“NIDEA”], Global Overview Of COVID-19 Impact On Elections, at https://wwwidea.nt/news-
media/multimedia-reports/global-overview-covid-19-impact-elections (last visited July 2, 2022).

5 See, generally, 2022 poll postponement over pandemic threat up to Duterte, Congress — Comelec,
CNN PHIL,, Sept. 24, 2020, ar https:/ /canphilippines.com/news/2020/9/24/postponement-of-
2022-elections-up-to-duterte-congress.html.

¢ Election day was scheduled for Monday, May 9, 2022, per COMELEC Res. No. 10695
(2021).

7 See, generally, CONST. art. IX(C).
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specific circumstances.® Pursuant to the OEC, the COMELEC shall postpone
an election if, among other reasons, there is an event considered as forve majenre
of such a nature that the holding of a free, orderly, and honest election should
become impossible in any political subdivision.? On the other hand, the
COMELEC shall declare the failure or suspension of an election if, on account
of force majenre, among other causes, the election in any polling place has not been
held on the date fixed, or has been suspended before the hour fixed by law for
the closing of the voting, or after the voting and during the preparation and the
transmission of the election returns or in the custody or canvass thereof, such
election results in a failure to elect, and in any of such cases the failure or
suspension of election would aftect the result of the election.10

There 1s no definition of forve majenre exclusive to Philippine election law,
which merely borrowed the concept in civil law. The Civil Code defines forve
majenre as (1) any unforeseen event, or (2) one that could be foreseen but was
inevitable."’ Adopting this definition, one author claims that the pandemic
should not be deemed forve majenre)> Supposedly, with more than two years of
lead time to address the public health crisis, the COVID-19 pandemic can no
longer be considered unforeseen.3

8 ELECT. CODE, {§ 5, 6 & 45; Rep. Act No. 6679 (1988), § 2. An Act to Amend Republic
Act No. 6653 to Postpone the Barangay Elections to March 28, 1989, Prescribing Additional
Rules Governing the Conduct of Barangay Elections and for Other Purposes.

2 BLECT. CODE, § 5. “Sec. 5. Postponement of election. — When for any setious cause
such as violence, terrorism, loss or destruction of election paraphernalia or records, force majenre,
and other analogous causes of such a nature that the holding of a free, orderly and honest election
should become impossible in any political subdivision, the Commission, motu proptio or upon a
verified petition by any mterested party, and after due notice and hearing, whereby all interested
parties are afforded equal opportunity to be heard, shall postpone the election therein to a date
which should be reasonably close to the date of the election not held, suspended or which resulted
m a failure to elect but not later than thirty days after the cessation of the cause for such
postponement or suspension of the election or failure to elect.”

10§ 6. “Sec. 6. Failure of election. — If, on account of fore majenre, violence, terrorism,
fraud, or other analogous causes the election m any polling place has not been held on the date
fixed, or had been suspended before the hour fixed by law for the closing of the voting, or after
the voting and during the preparation and the transmission of the election returns or in the
custody or canvass thereof, such election results m a failure to elect, and in any of such cases the
failure or suspension of election would affect the result of the election, the Commission shall, on
the basis of a verified petition by any interested party and after due notice and hearing, call for
the holding or continuation of the election not held, suspended or which resulted in a failure to
elect on a date reasonably close to the date of the election not held, suspended or which resulted
m a falure to elect but not later than thirty days after the cessation of the cause of such
postponement or suspension of the election or failure to elect.”

11 CiviL CODE, art. 1174.

12 B g, BEmil Marafion 111, [JEXPLAINER] Can we posipone the 2022 elections?, RAPPLER,
Sept. 25, 2020, ar https://www.rappler.com/voices/thought-leaders/explainer-can-philippines-
postpone-2022-elections.

13 I,
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However, this argument may have (1) overlooked the second definition
of force majenre and (2) oversimplified the pandemic as a single event.

First, an event, even if foreseeable, may still be considered forve majenre 1t
it is proven to be unavoidable.* Suppose the COMELEC had foreseen the
chance that a deadlier and more contagious variant of SARS-CoV-2 might occur
and spread in the future. Unfortunately, despite COMELEC’s best efforts to
prepare for contingencies, a deadlier variant still did spread nationwide on or
around election day, threatening the health and safety of many voters. The
COMELEC may have foreseen the occurrence of the deadlier variant, but since
it could not avoid the occurrence despite its best efforts, it may still consider the
event as force majenre.”>

Second, the COVID-19 pandemic is not simply one, indivisible
occurrence.'® Besides the outbreak and spread of the virus, the pandemic
involves other specific events that are the factual or legal effects of the public
health crisis.17 Factual effects may involve illness or quarantine, death of key
personnel, production facility closures, or interruption of supply chains.18 Legal
effects may relate to lockdowns, curfews, travel restrictions, and other measures
by governments and public authorities 1ssued in reaction to the crisis.??

Instead of tocusing on the COVID-19 pandemic as a whole, one should
analyze the specific events accompanying it in determining forve majenre since each
one may merit a different treatment. Consider this illustration: The COMELEC
could already foresee the further spread of existing variants of COVID-19, and
it could avoid such spread on election day through careful planning and proper
execution of health protocols on every precinct. Hence, the COMELEC may
not consider the spread as forve majenre. On the other hand, suppose the national
government imposes a total nationwide lockdown on election day considering
the spread of a deadlier, or more contagious, or vaccine-resistant variant. The
COMELEC could not foresee the spread of the deadlier variant, nor could it
avoid the lockdown. While being part of the government, it has no mandate or

14 Phil. Comm. Satellite Corp. v. Globe Telecom, Inc., G.R. No. 147324, 429 SCRA
153, 163, May 25, 2004; See alsv ROMMEL CASIS, ANALYSIS OF PHILIPPINE LAW AND
JURISPRUDENCE ON TORTS AND QUASI-DELICTS 263, (2012).

15 This hypothetical example, as well as the subsequent ones, 1s used only to prove a
pomt. In the real world, other factors may affect the scenarios given, which may merit a different
mterpretation.

16 Compare Klaus Peter Berger & Daniel Behn, Force Majenre and Hardship in the Age of
Corona: A Historical and Comparative Study, 6 MCGILL J. DISP. RESOL. 76, 91 (2019-2020).

1714,

18 1.

1914,
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control over such order. Hence, the COMELEC may consider the spread and
the lockdown as force majenre. As can be surmised, all those occurrences are
attributable to the COVID-19 pandemic, but not all of them are force majeure.

Considering the foregoing discussion, the 1ssue must be retramed: How
may the COMELEC consider force majenre an event attributable to the COVID-
19 pandemic, then use it to justity the postponement or the declaration of a
failure of election?

Answering this question requires an examination of relevant principles
in both civil and election laws. Part I traces the conceptual origins of forve majenre
and fortuitous event, as well as their adoption and evolution in the Philippine
legal system. This includes an examination of the requisites for the application
of fortuitous event in liability cases. It ends with a discussion on the relationship
between force majenre and fortuitous event, and on how Philippine jurisprudence
has come to regard them as conceptually identical terms.

Part I presents the apparent threat of the COVID-19 pandemic to the
conduct of the 2022 NLE. It examines the relevant rules that empower the
COMELEC to postpone and declare a failure of election on account of various
causes, including forve majenre.

Part I1I seeks to combine the relevant principles of force majenre and the
appropriate provisions of the OEC toward a framework that may guide the
COMELEC in deciding whether to postpone or declare a failure of election due
to an event attributable to COVID-19.

This Article concludes with a summary of the framework and a
discussion of its scope and limitations, as well as a stance in promoting the
regularity of elections.

I. CONVERGENCE OF TwO CONCEPTS

Providing a sensible assessment on the suspension of elections due to
Jorce majenre requires a thorough understanding of this concept, the principles tied
to it, and its place in the Philippine legal system in comparison with other
analogous concepts. This Part revisits the historical and comparative
development of foree majenre and fortuitous event—two related principles
trequently discussed, compared, and applied in Philippine jurisprudence.

A. Origins of Force Majeure and Fortuitous Event
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The general rule 1s that contracts should be complied with in good
taith.20 An exception to this rule 1s rooted in the Latin maxim “actus dei nemini
noce!” (the act of God does injury to no one).?! From such an assertion, the
conceptions of fortuitous event and forve majenre (as well as actus det, vis major, caso
Jortuito, and fuerza major) have come to light in the transactions of private
persons.??

Literally translating to “supetrior force,”?? the term “fore majeure”
originated in French Law, which, in turn, derived the concept from the Roman
Law term “uis major.”2* In Roman Law, the 2 major principle served as a limit to
the liability imposed on bailees of lands, ship captains for goods entrusted to
them, and innkeepers and stable owners for premises in their custody.2

Force majenre eventually appeared as a legal term in the French Civil Code
(Code Napoléon or Code Civily of 1804, which included force majenre as an excuse to
contractual performance:*6

There is no occasion for damages and interest when, i consequence
of a force majenre or an accident (‘cas fortuit’), the debtor has been
prevented from conveying or doing that to which he was obliged or
has done what he was debarred from doing.?’

Meanwhile, the concept of fortuitous event arose from the Latin maxim
“lexc nom cogit imposibilia” (the law does not require the impossible).28 Furthermore,
the concept has been associated with the terms “cas fortwit,”2® “caso fortuito,0
“casus fortuitus,”3' and “act of God.”32 Cas fortuit also appears in Article 1148 of
the French Civil Code, but the expression “force majenre” has, in contractual

20 CiviL. CODE, art. 1159.

2t Rogelio Subong, Forrustons Event: An Act of God or A Cyrse of Heaven?, 222 SCRA 428,
433 (1993).

2 14, at 432.

2 Klaus, s#pra note 17, at 90.

2 Robert Lombardi, Forve Majeure in Enrgpean Union Law, 3 INT'L. TRADE & BUS. L. ANN.
81, 82 (1997).

514,

% Klaus, s#pra note 17, at 93.

% CopE CwvIL [C. Civ.] [CIVIL CODE] art. 1148 (Fr.); cited in Lombardi, sypra note 24,
at 83.

2 RUBEN BALANE, JOTTINGS AND JURISPRUDENCE ON CIVIL LAW (OBLIGATIONS AND
CONTRACTS) 101 (2020 ed.).

2 §. Denson Smith, Impossibility of Performance as an Excuse in French Law: The Doctrine of
Force Majenre, 45 YALE L. J. 452, 452 (1936).

% Subong, supra note 21, at 429.

3t CYCLOPEDIA OF LAW AND PROCEDURE [hereinafter “Cyclopedia”], 701 (William
Mack & Howard P. Nash eds., 1901-1912).

32 Subong, supra note 21, at 430.
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matters, “virtually supplanted the former in French jurisprudence.”33 Caso fortuito
1s a Spanish term, which Article 1105 of Law 11, Title 33, Partida 7 defines as
“lajn event that takes place by accident and could not have been foreseen.
Examples of this are destruction of houses, unexpected fire, shipwreck, [and]
violence of robbers.””34

Casus fortuitus, on the other hand, refers to “[a] fortuitous or accidental
event;, an inevitable accident; an event occurring without the intervention of
human agency, and producing a loss in spite of all human effort or sagacity.”35
Lastly, the Corpaus Juris Secundum detines an act of God as “any accident, due directly
and exclusively to natural causes without human intervention, which by no
amount of foresight, pains or care, reasonably to have been expected, could have
been prevented.”’36

B. Arrival and Evolution in the Philippine Legal System
1. Force Majenre

Force majenre was already present in the Philippine legal system even
before the American colonization of the country.3” The Spanish Civil Code of
1889, which had been enforced in the country during the Spanish colonization
and until the present Civil Code took effect,’® contained several provisions
qualitying civil liability with fuerza major3?

Nevertheless, force majenre first appeared in Philippine case law#0 at almost
the same time as the arrival of constitutionalism and common law in the

33 Smith, supra note 29, at 452.

34 Lasam v. Smith [hereinafter “Lasan/’], 45 Phil. 657, 661, Feb. 2, 1924.

35 CYCLOPEDIA, supra note 31.

36 Nakpil & Sons v. Ct. of Appeals [hereinafter “Nakpi/’], G.R. No. 47851, 144 SCRA
596, 606, Oct. 3, 1986; agring 1 CJS 1423.

57 On December 10, 1898, Spain ceded the Philippme Islands to the United States
through the Treaty of Parts, paving the way for the US to colonize the country.

38 The Civil Code took effect on Aug. 30, 1950. See Garmngan v. Garingan [heremafter
“Garingan”], G.R. No. 144095, 455 SCRA 480, 486, Apr. 12, 2005.

39 See CIVIL CODE (1889) art. 1602, 1625, 1784, 1905 & 1908; See also art. 457 & 1777,
which also mention juerza major but does not qualify liability.

40 In this Article, T refer to “Philippine case law” as the collection of binding decisions
promulgated by the Supreme Court of the Philippines since its establishment on June 11, 1901
through Act No. 136.
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Philippines.#! The case alluded to is Brillantes v. Brillantes,*> promulgated in 1902,
just a few years following American colonization over the country. In this case,
the appeal of Manuel Brillantes was declared abandoned due to the expiration of
his right to prosecute his appeal for more than two years. Brillantes then asked
the Supreme Coutt to restore his appeal, alleging that forve majenre, specitically
war, prevented him from prosecuting his appeal. The Court denied his request

and held:

[Bullantes| has not proven, nor has he even offered to prove, that he
was prevented from prosecuting his appeal before the expiration of
the term of two years by force majenre, or by any cause independent of
his own will.#3

The Court made no extensive discussion or citations, on the concept of
Jorce majenre 1n its decision. Yet this case is still significant for three reasons. First,
as already mentioned, force majenre first appeared in Philippine jurisprudence
through this case. Second, it was invoked not to escape a civil liability under ctvil
law (which is the usual purpose of the concept in Philippine jurisprudence*), but
rather to restore a dismissed appeal under remedial law. Third, through this case,
Philippine jurisprudence first recognized the principle that it is not enough to
simply attribute an event as forvce majenre to call for its application. As the Court
ruled, parties raising forve majenre must still prove that it prevented them from
prosecuting their appeal.

In Pons y Compariia v. La Compariia Maritima*s the Coutt first extensively
discussed the principle of force majenre. In this case, a portion of goods, wares,
and merchandise were submerged in water in the hold of a commercial ship and
were practically destroyed. La Compafiia Maritima, the owner of the ship, tried
to escape liability over the destroyed goods by arguing that the damages were

4 See, generally, PACIFICO AGABIN, MESTIZO: THE STORY OF THE PHILIPPINE LEGAL
SYSTEM 174 (2011). Agabin traces the “coming’ of “Constitutionalism and Common Law” in the
Philippines to the year 1900 when President William McKinley mnstructed then District Judge
William Howard Taft, as head of the Philippine Commission, to “impose” upon the Philippine
government “‘the inviolable rule that no person shall be deprived of life, liberty or property
without due process of law.” While Agabm did not expressly mention whether the Instructions
definitively marked the formalization of Constitutionalism and Common Law in Philippine legal
system, he said, “There 1s no doubt that the [due process] rule carried with 1t all the case law laid
down by the US. Even the manner of its interpretation in the Philippines was laid out along a
narrow, undeviating path of the common law.” Id. at 174-75.

42 [Hereinafter “Brz/lantes”], 1 Phil. 533 (1902).

4 Id. at 534.

# See Subong, supranote 21.

# 9 Phil. 125 (1907).
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not caused by its negligence, but by circumstances over which it had no control,
v.e., “fuerza mayor.”* The Coutt, however, held La Compafiia liable and ruled:

We are satisfied from an examination of the record brought to this
court that the damages occasioned were not of such a character as to
be charactenized as force majenre. Where the officers of a vessel fail to
make such frequent inspection of their ship as to discover the
existence of rusted parts, from which injures to cargo result, we are
of the opinion that such injunes can not [si] be attributed to force
majeure, but rather to the negligence of the officials of such ship.47

The Court examined Spanish and American authorities defining forve
majenre’® and concluded that the jurisprudences of these two countries
“practically agree”™” upon the meaning of this phrase. From these definitions,
the Coutt concluded that force majenre “generally applies, broadly speaking, to
natural accidents, such as those caused by lightning, earthquake, tempests, [and)]
public enemy, etc.”50

The Civil Code, which took effect on August 30, 1950,5! repealed the
Civil Code of 1889.52 The present Civil Code also mentions the term forve majenre
in several provisions that qualify civil liability.>3

2. Fortuitous Event

46 J4. at 128.

4714, at 129.

48 I, at 129-130. “Blackstone, in his Commentaries on English Law, defines it as—
‘Inevitable accident or casualty; an accident produced by any physical cause which 1s irresistible;
such as’ lightning, tempest, perils of the sea, inundation, or earthquake; the sudden 1llness or death
of a person.’” (2 Blackstone's Commentaries, 122; Story on Bailments, sec. 25.) § Escriche, in his
Diccionario de Legislation y Jurisprudential defines fuerza mayor as follows: [ “The event which we could
neither foresee nor resist; as, for example, the lightning stroke, hail, inundation, hurricane, public
enemy, attack by robbers; Vs major est, says Cayo, ea guw consilio humano neqtie providert neque vitar:
potest. Accident and mitigating circumstances.” ] Bouvier defines the same as— 9§ ‘Any accident
due to natural causes, directly, exclusively without human intervention, such as could not have
been prevented by any kind of oversight, pains, and care reasonably to have been expected.” (Law
Reports, 1 Common Pleas Division, 423; Law Reports, 10 Exchequer, 255.) § Cockburn, chief
justice, in a well-considered English case (1 Common Pleas Division, 34, 432), said that where a
captain— 9 ‘Uses all the known means to which prudent and experienced captains ordmarily have
recourse, he does all that can be reasonably required of him; and if, under such circumstances, he
1s overpowered by storm or other natural agency, he is within the rule which gives immunity from
the effects of such s major’”

914,

50 I,

5t Garingan, 455 SCRA 480, 480.

52 CIVIL CODE, art. 2270(1).

53 See arts. 1990, 2000, 2001, 2183, 2191.
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Fortuitous event (caso fortuito) has a definition laid down in the Civil Code
ot 1889:

ARTICLE 1105. No one shall be liable for events which conld nor be
Joreseen or which, even if foreseen, were inevitable, with the exception of the
cases in which the law expressly provides otherwise and those in
which the obligation itself imposes such liability.>

Accordingly, a fortuitous event is one that could not be foreseen or was
inevitable. The clause, “with the exception of the cases in which the law expressly
provides otherwise and those in which the obligation itself imposes such
liability,” does not form part of the definition of fortuitous event, but only limits
the applicability of the principle as a defense for exoneration.5> Hence, the
obligor 1s still liable if the law or the obligation imposes a liability despite the
presence of a fortuitous event.

The Court first discussed the Article 1105 definition in Lasam v. Smith.5?
By looking at Spanish authorities,® the Court concluded that “some
extraordmary circumstance independent of the will of the obligor, or of his

% CiviL CODE (1889), art. 1105; rransilared in Balane, supra note 28, at 102. (Emphasis
supplied.)

55 See Subong, supra note 21, at 433.

% Id.

57 Lasam, 45 Phil. 657. Prior to the promulgation of this case, however, fortuitous event
was already the subject matter of decisions in jurisprudence. See Baer Senior & Co. v. Compatfiia
Maritima, 6 Phil. 215 (1906); Yap Kim Chuan v. Tiaoqui., 31 Phil. 433 (1915); Ong Jang Chuan
v. Wise & Co., 33 Phil. 339 (1916); De la Cruz v. Fabie., 35 Phil. 144 (1916); and University of
Santo Tomas v. Descals., 38 Phil. 267 (1918).

38 Id. at 660—061. “The Spanish authorities regard the language employed as an effort to
define the term caso fortwito and hold that the two expressions are synonymous. (Manresa,
Comentarios al Codigo Civel Espariol, vol. 8, pp. 88 et seq.; Scavola, Cidigo Ciuil, vol. 19, pp. 520 et seq.)
| The antecedent to Article 1105 1s found i Law 11, Title 33, Partida 7, which defines caso fortuto
as ‘ocasidn que acaese por aventura de que non se puede ante ver. E son estos, derrivamientos de
casas e fuego que se enciende a so ora, e quebrantamiento de navio, fuerca de ladrones*** (An
event that takes place by accident and could not have been foreseen. Examples of this are
destruction of houses, unexpected fire, shipwreck, violence of robbers. * * ¥y  Escriche defines
caso fortuito as ‘an unexpected event or act of God which could neither be foreseen nor resisted,
such as floods, torrents, shipwrecks, conflagrations, lightning, compulsion, msurrections,
destruction of buildings by unforeseen accidents and other occurrences of a similar nature.” 4 In
discussing and analyzing the term caso fortuito the Enciclopedia Juridico, Espariola says: ‘In alegal sense
and, consequently, also in relation to contracts, a caso fortuito presents the following essential
characteristics: (1) The cause of the unforeseen and unexpected occurrence, or of the failure of
the debtor to comply with his obligation, must be mdependent of the human will. (2) It must be
mpossible to foresee the event which constitutes the caso forzuto, or if it can be foreseen, it must
be impossible to avoid. (3) The occurrence must be such as to render 1t impossible for the debtor
to fulfill his obligation in a normal manner. And (4) the obligor (debtor) must be free from any
participation in the aggravation of the injury resulting to the creditor.” (5 Enadopedia Juridica
Espaitola, 309.)”
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employees, 1s an essential element of a caso forinito.”s® Applying the definition to
the case in question, the Court ruled that an accident caused either by defects in
the automobile or through the negligence ot its driver is not a caso fortuito.

When the present Civil Code took effect, its Article 1174 superseded
Article 1105 of the Spanish Civil Code and has since become the basis for the
definition of fortuitous event, thus:

ARTICLE 1174. Except in cases expressly specified by the law, or
when it is otherwise declared by stipulation, or when the nature of the
obligation requires the assumption of sk, no person shall be
responsible for those events which could not be foreseen, or which,
though foreseen, were inevitable.

The new Article 1174 adds another limitation to the application of
tortuitous event, which is when the nature of the obligation requires the
assumption of risk. Even so, the definition of fortuitous event remains the
same—it refers to events that could not be foreseen or were inevitable.
Interpreting this definition, the Court in Republic v. Luzon Stevedoring Corp.60
rationalized that the event must be impossible, not merely difticult, to foresee or
avoid.o!

3. Elements of Fortuitous Event as a Defense

We proceed to trace and review the development of the elements for
raising the defense of fortuitous event under Article 1174. This review
emphasizes the distinction between determining the nature of fortuitous event,
on the one hand, and ascertaining whether to invoke it as a defense, on the other.
This distinction becomes important in the discussion of the framework
proposed in Part I11I.

In Austria v. Court of Appeals,? the Court enumerated the following
elements:

It is recognized in this junsdiction that to constitute a aso forzuito that
would exempt a person from responsibility, it is necessary that (1) the
event must be independent of the human will (or rather, of the
debtor’s or obligor’s); (2) the occurrence must render it impossible for
the debtor to fulfill the obligation in a normal manner; and that (3) the

59 Id. at 661-62.

60 [Heretnafter “Luzon Stevedoring”], G.R. No. 21749, 21 SCRA 279, Sept. 29, 1967.
6L . at 283.

62 [Hereiafter “Austrid’], G.R. No. 29640, 39 SCRA 527, June 10, 1971.
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obligor must be free of participation in, or aggravation of, the injury
to the creditor.3

In presenting the above elements, the Coutt cited the Lasam case, which,
in turn, cited the essential characteristics of caso fortuito in the Enciclopedia Juridica
Espariola.%* While the Court merely cited such characteristics in Lasam as obiter, it
adopted the elements into a doctrine in Austria. In doing so, the Court made two
conspicuous changes.

First, the Court included a qualifier in its statement of the elements.
Specifically, while the Enciclopedia only mentioned, “a caso fortuito presents the
following essential characteristics,” the Court in Austria stated, “to constitute a
caso fortuito that would exempt a person from responsibility.”

Second, the Court in Awustria excluded in its elements one essential
characteristic of caso fortusto in Enciclopedia, 1.e., “(2) [1t must be impossible to
foresee the event [that] constitutes the caso fortuito, or 1t it can be foreseen, it must
be impossible to avoid.”’¢5 Notably, this essential characteristic is the very
definition of fortuitous event under Article 1174.

This begs the question: Why has the Courtt in Ausiria made such
inclusion and exclusion at the same time? It seems that this is intentional, as the
Court deemed that the elements as enumerated in Awustria are for the purpose of
availing the defense of fortuitous event, not for detining fortuitous event per se.
Determining whether an occurrence is considered a fortuitous event on the one
hand, and invoking the latter as a detense to escape liability on the other, are two
different endeavors.¢¢ Should one desire to know if an occurrence is a fortuitous
event, they need to look at the definition under Article 1174, and ask whether
the occurrence is impossible to foresee or avoid. On the other hand, if one needs
to know whether one may avail of the principle of fortuitous event as a defense
to escape liability, they must also look at other principles of fortuitous event as
established in jurisprudence. As Casts explains:

o3 I4. at 530.

4 Lasam, 45 Phil. 657, 661. “In discussing and analyzing the term caso fortuito the
Enciclopedia Juridico, Espaiivia says: ‘In a legal sense and, consequently, also in relation to contracts,
a caso fortuito presents the following essential characteristics: (1) The cause of the unforeseen and
unexpected occurrence, or of the failure of the debtor to comply with his obligation, must be
mdependent of the human will. (2) It must be impossible to foresee the event which constitutes
the caso fortuito, or if it can be foreseen, it must be impossible to avoid. (3) The occurrence must
be such as to render it impossible for the debtor to fulfill his obligation in a normal manner. And
(4) the obligor (debtor) must be free from any participation m the aggravation of the injury
resulting to the creditor.” (5 Endiclopedia Juridica Espaniola, 309.)”

6 I/

6 (Casts, supra note 14, at 264—065.
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To illustrate, if an injury is caused by an earthquake, the defendant
may still be held liable if the injury was caused by his negligence, which
coincided with the earthquake. But the fact that the defendant cannot
raise the fortuitous event defense does not make an earthquake any
less of a fortuitous event. An earthquake will always be a fortuitous
event not unless it 1s caused by human acts. But whether that
fortuitous event can be available as a defense for an actor sought to
be held liable for an injury is another matter altogether.67

To bolster this interpretation of the Coutt’s intention, I refer to its own
explanation and examples of what exactly is the nature of a fortuitous event:

A fortuitous event, therefore, can be produced by nature, e.g,
earthquakes, storms, floods, etc., or by the act of man, such as war,
attack by bandits, robbery, etc., provided that the event has all the
characteristics enumerated above.%8

At first blush, this seems to rebut the interpretation given the phrase
“provided that the event has all the characteristics enumerated above,” which is
cleatly referring to the cited elements. Taken literally, it would seem then that
the Court intended the elements to only define the nature of fortuitous event.
Nevertheless, a review of Awustria in its entirety would clearly show how the
Court used the elements it enumerated.

In this case, Guillermo Austria commissioned Maria Abad to sell a
pendant containing diamonds or return it on demand. One night in 1961 in the
City of Manila, while walking to her residence, Abad was said to have been
accosted by two men, one of whom hit her on the face, while the other snatched
her purse containing the pendant and ran away. Austria later sued Abad for
failing to return the pendant or pay for its value. The trial court found Abad
liable for being negligent by walking outside and carrying a valuable thing when
it was already getting dark and without a companion. The Court of Appeals,
however, relieved her from liability, declaring her “not responsible for the loss
of the jewelry on account of a fortuitous event.”6 The Court upheld the decision
of the Court of Appeals and absolved Abad.

In applying the elements, the Court held:

The point at issue in this proceeding is how the fact of robbery is to be established
in order that a person may avail of the exempting provision of Article 1174 of the
new Civil Code].]

67 14,
68 Austria, 39 SCRA 527, 530.
69 4. at 529.
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Xk K

To avail of the exemption granted in law, it 1s not necessary that
the persons responsible for the occurrence should be found or
punished; 2 would only be sufficient to establish that the unforeseeable event, the
robbery in this case, did take place without any concurrent Janlt on the debtor's

part|]

It 1s undeniable that n order to completely exonerate the
debtor for reason of a fortuitous event, such debtor must, i addition
1o the casus itself, be free of any concurrent or contributory fanlt or negligence.™

The Court ruled that Abad was not negligent as criminality in Manila in
1961 was not yet so high as to render “travel after nightfall a matter to be
sedulously avoided without suitable precaution and protection.””! The Court
thus applied the fortuitous-event defense in her case and exempted her from

liability.

Clearly, the Court used the elements to determine whether Abad may
invoke Article 1174 to escape liability, and not to define a fortuitous event. The
emphasized phrases also indicate that the Court acknowledged the distinction
between defining a fortuitous event and invoking it as a defense for exoneration.

In Nakpil & Sons v. Court of Appeals,”> the Court also recognized the
distinction between determining the existence of fortuitous event and raising it
as a defense for exemption:

To exempt the obligor from liability under Article 1174 of the Civil
Code, for a breach of an obligation due to an “act of God,” the
following must concur: (a) the cause of the breach of the obligation
must be independent of the will of the debtor; (b) the event must be
etther unforseeable [si] or unavoidable; (c) the event must be such as
to render it impossible for the debtor to fulfill his obligation in a
normal manner; and (d) the debtor must be free from any
participation in, or aggravation of the injury to the creditor.”

The Court reworded the elements for raising the fortuitous-event
defense to cater specitically to breaches of obligation due to acts of God. More
interestingly, the Court included the statutory definition of fortuitous event in

7 I4. at 530-32. (Emphasis supplied.)
7 Id. at 532.

7 Nakpil, 144 SCRA 596.

7 Id. at 600.
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the elements, cleatly deviating from what it did in Awstria.7# Furthermore, this
definition is enumerated before elements (¢) and (d). This seems to indicate an
intent ot the Coutt to stress that before a party could raise the fortuitous event
defense, they must first ascertain whether the subject occurrence is a fortuitous
event. In other words, the determination of the existence of a fortuttous event
is necessary and must precede the determination of its defense applicability.”

In Metal Forming Corporation v. Office of the President,’s the Court changed
again the phrasing in Austria and Nakpil, thus:

Article 1174 provides that subject to certain exceptions, no person
shall be responsible for those events which could not be foreseen, or
which though foreseen were inevitable. A fortuitous event presents
the following characteristics: (a) the cause of the unforeseen and
unexpected occurrence, or the failure of the debtor to comply with
his obligations, must be independent of the human will; (b) it must be
mmpossible to foresee the event which constitutes the caso forruito, or if
it can be foreseen, 1t must be impossible to avoid; (¢) the occurrence
must be such as to render it impossible for the debtor to fulfill his
obligation in a normal manner; and, (d) the obligor must be free from
any participation in the aggravation of the injury resulting to the
creditor.”’

Notably, the Court did not omit the Article 1174 definition in the
elements. What the Court omitted, however, was the qualifier “that would
exempt a person from responsibility.” It is not clear how the Coutt in this case
came to exclude the qualifier, as the above-quoted paragraph gave no citations
in the ponencia. At tirst blush, it would seem that the Court had changed the
purpose of the elements, from raising the defense of fortuitous event to simply
defining the nature of a fortuitous event. Yet a reading of the entire decision
would show that the Court still intended to use them to determine the existence
of liability, and not to simply determine the existence ot a fortuitous event.

It should be noted that the Meza/ Forming case 1s not a civil case, but is
administrative in nature. Here, the Department of Trade and Industry (DTI)
fined Metal Forming Corp. for mistepresenting the durability of its product, the
Banawe metal tile.® The order came after Metal Forming had advertised that its

7 Austria, 39 SCRA 527, 530.

75 See Casis, sypra note 14, at 264—65.

76 [Hereinafter “Mezal Forming’], G.R. No. 111386, 247 SCRA 731, Aug. 28, 1995.

77 14. at 738.

78 DTT based its order on Act No. 3740 (1930), § 3: “It shall be unlawful for any person,
firm or corporation, either as principal or agent, in any handball, billboard, sign, pamphlet, circular,
projected lantern shides, or any other form of advertising whatsoever printed, displayed, or
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product 1s “structurally safe and strong” and “acts as a single unit against wind
and storm pressure due to the strong hook action on its overlaps.”®? Despite
such representation, the complainants, who bought the tiles and got Metal
Forming to install them on their roof, found that a typhoon blew away the tiles
barely two months after installation. The Office of the President affirmed the
decision of the DTI 2z foto. The lower court nevertheless averred that “under Art.
1174 of the Civil Code, [Metal Forming] should not be made responsible for the
adverse consequences of a fortuitous event such as the typhoon which caused
the section or portion of [complainants’| roof to be blown away.”81

The Court upheld the decisions of the Office of the President and the
DTI, and denied the application of the fortuitous-event defense, as Metal
Forming was found guilty of contributory negligence. Applying the above-
quoted elements, the Court held:

Based on the foregoing, i order that a fortuitons event may exempt a person
Jrom Eability, it 1s necessary that he be free from negligence. An act of
God cannot be urged for the protection of a person who has been
guilty of gross negligence m not trying to avert its results. When the
negligence of a person concurs with an act of God in producing a loss,
such person is not exempt from liability by showing that the
immediate cause of the damage was the act of God.

As correctly viewed by the Olfice of the President, although the occurrence
of a Bphoon is a fortuitons event which by itself might have exempted [Metal
Forming] from lhability to [complainants|—

...1t cannot efface the fundamental fact that [Metal
Forming] acted in bad faith and/or with gross negligence
m failing to deliver the necessary accessories for the
proper installation of the structure x x x x and actually
mstalled mferior roofing materials at [complainants’]
residence, in violation of the proper installation procedure
expressly specified i the former’s brochures and
advertisements for mstallation, 1.e., the metal tile attached
to the roof panels should be by two (2) self-drilling screws
for one (1) metal cleat. However, mstead of conforming
with this procedure, [Metal Forming] attached some of
the metal cleats with only one (1)-inch ordinary nail each
and others were fastened with only one (1) wood screw
each.

circulated m the Philippines to misrepresent the character, value, properties or condition of any
article offered or exposed for sale, barter, or exchange or of the materials of which said article 1s
composed.”

7 Metal Forming, 247 SCRA 731, 734.

80 I,

8t Iq. at 737.
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As it tumed out, the tiles were impropedy mstalled thus
contnbuting to the damage to private respondents’ roof.8?

Notably, the qualifier is still present in a ditferent part of the decision,
appearing as the first emphasized phrase in the above quotation. Moreover, the
Court still recognized that determining a fortuitous event per se, and invoking it
as a defense, are two different principles. This can be concluded from the second
emphasized phrase, where the Court agreed with the Office of the President that
the typhoon itself was a fortuitous event.

Subsequent cases that cited the elements in the Mezal Forming case have
also used them to determine the existence of liability rather than to simply define
the nature of a fortuitous event.83 The distinction thus stands to this day, and it
gives both wisdom and caveat to anyone who encounters or intends to use the
term “fortuitous event™ They must ascertain whether the term is used to refer
only to the nature of a fortuitous event, or to the other principles regarding its
applicability as a defense, as well.

C. Convergence of the Two Concepts

A school of thought among civil law scholars holds that the ditferences
between fortuitous event and forve majenre are no longer relevant.3* Accordingly,
there should be no distinction between the two concepts, as the result of their
application will be the same.85

Nevertheless, there have been various views on the distinctions between
the two concepts across many jurisdictions.86 A prevailing opinion among
Roman law scholars is that circumstances of fore majenre are not only
unforeseeable, but also inevitable or irresistible (vis cuz resistit non potest) 87 Among

82 I4. at 738-39. (Emphasis supplied.)

83 See, ¢, Mindex Resources Dev. Corp. v. Morillo, G.R. No. 138123, 379 SCRA 144,
March 12, 2002; Lea Mer Industries, Inc. v. Malayan Ins. Co., Inc., G.R. No. 161745, 471 SCRA
698, Sept. 30, 2005; Sicam v. Jorge [heremafter “Sican/’], GR. No. 159617, 529 SCRA 443, Aug.
08, 2007; and Asset Privatization Trust v. T.]. Enterprises, G.R. No. 167195, 587 SCRA 481, May
8, 2009.

84 International Law Commission, “Force majeure” and “Fortuitous event” as
circumstances precluding wrongfulness: Survey of State practice, mternational judicial decisions
and doctrine - study prepared by the Secretariat, at 70, UN. Doc. A/CN.4/315 (1978).

85 Ispas Petruta-Elena, Exoneration from Civil Liabeliry. Force Majeure and the Fortuitons Event,
2020 CoONF. INT'L DR. 549, 556 (2020); azing IV D. ALEXANDRESCO, PRINCIPILLE DREPTULUI
CIvIL ROMAN (1926).

86 International Law Commission, s#pra note 84.

87 I4. at 70.
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civil law scholars, there are two theories maintaining the differences of the two
concepts.88

The first theory differentiates the concepts based on foreseeability and
inevitability 8 Accordingly, fortuitous event refers to an event that could not be
foreseen yet could still be avoided, while forve majenre refers to one that could not
be avoided, whether or not it could be foreseen.9

The second theory claims that while a fortuitous event occurs on the
“internal” side of the circle of those aftected by the obligation, forve majenre takes
place outside such circle and involves such “overwhelming violence” that cannot
be expected in the normal course of everyday life.%? In other words, “a tortuitous
event may imply a cause of damage arising within the debtor's sphere of control
(e.g. fire) that s relatively insurmountable. On the other hand, a force majenre event
suggests an event outside that sphere (e.g flood) that is ‘absolutely’
insurmountable.”??

The civilist Manresa, in his comments on the Civil Code of 1889, wrote:

The difference between the two concepts [i.e., caso fortuito and fuerza
mayor| 1s simple: caso fortuito, as such, is mndependent not only of the
debtor’s will but of any human will; frerza mayor proceeds from an
mevitable occurrence or from an act, whether legal or illegal, of a
person other than the debtor, which makes it impossible for the debtor
to comply with his obligation .93

Be that as it may, there appears no debate on the relationship between
Jorce majenre and fortuitous event in Philippine jurisprudence. The ILugon
Stevedoring case 1s clear on their relationship:

For caso fortuito ot force majenre (which in law are identical in so far as
they exempt an obligor from liability) by definition, are extraordinary
events not foreseeable or avoidable, “events that could not be
foreseen, or which, though foreseen, were inevitable” (Art. 1174, Civ.
Code of the Philippines).®*

84

89 Id.

90 Id.

o I4

92 Marel Katsivela, Contracts: Force Majeure Concept or Force Majenre Clanses, 12 UNIF. L.
REV. n.s. 101, 103 (2007).

9 Cited in Balane, sypra note 28, at 102.

94 Luzon Stevedoring, 21 SCRA 279, 282-83.
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This gives rise to two significant principles. First, insofar as they exempt
liability, force majenre and fortuitous event are identical concepts within the
Philippine jurisdiction. Hence, coming from the Spanish legal system that
regarded them as distinct from each other (at least according to Manresa), fore
majenre and fortuitous event have evolved in Philippine jurisprudence to mean
the same thing. Second, forve majenre shares with fortuitous event the definition
under Article 1174. It is no longer necessaty for the Civil Code to provide a
specitic definition of forve majenre, since jurisprudence has already ruled that it is
likewise detined by Article 1174. All the elements and principles associated with
fortuitous event shall also be attributable to force majeure, and vice versa.

II. THE THREAT TO DEMOCRACY

After examining the concepts of forve majenre and fortuitous event in civil
law, we now shift our focus to election law. The task now is to discuss whether
COVID-19 presents a threat to elections at a level that might lead to
postponement or suspension, highlighting the relevant rules of Philippine
election law.

A. Is There a Threat?

The conduct of regular, periodic elections is viewed as one of the
essential features of democracy.” Holding regular elections ensures that
government authority continues to reflect the will of the people.?o This view is
recognized under Article 21(3) of the Universal Declaration of Human Rights®7
and Article 25(b) of the International Covenant on Civil and Political Rights
(ICCPR).%8

95 Toby S. James & Sead Alihodzic, When Is Ir Dempcraric to Postpone an Elecrion? Elections
During Naiural Disasters, COVID-19, and Emergency Situations, 19 ELECT. L. J. 344, 344 (2020); citing
ROBERT A. DAHL, POLYARCHY: PARTICIPATION AND OPPOSITION (1971); ADAM PRZEWORSKI,
Minimalist Conception of Democracy: A Defence, in DEMOCRACY’S VALUE (Ian Shapiro & Casiano
Hacker-Cordon eds. 1999).

96 UNITED NATIONS CENTER FOR HUMAN RIGHTS, HUMAN RIGHTS AND ELECTIONS:
A HANDBOOK ON THE LEGAL, TECHNICAL AND HUMAN RIGHTS ASPECTS OF ELECTIONS 11
(1994).

97 G.A. Res. 217 (IIT} A, Universal Declaration of Human Rughts, art. 21(3) (Dec. 10,
1948). “The will of the people shall be the basis of the authority of government; this will shall be
expressed in periodic and genuine elections which shall be by universal and equal suffrage and shall
be held by secret vote or by equivalent free voting procedures.” (Emphasis supplied.)

9% G.A. Res. 2200A (XXI), International Covenant on Civil and Political Rights, art.
25(b), (Dec. 16, 1966). “Every citizen shall have the right and the opportunity, without any of the
distinctions mentioned 1 article 2 and without unreasonable restrictions [. . .] (b) To vote and to
be elected at genuine periodic elections which shall be by universal and equal suffrage and shall be
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Nevertheless, Article 4(1) of the ICCPR likewise states that “[i]n time of
public emergency which threatens the life of the nation and the existence of
which is officially proclaimed, the States Parties to the present Covenant may
take measures derogating from their obligations under the present Covenant to
the extent strictly required by the exigencies of the situation[.]” This reflects
the humanitarian case for delaying the conduct of elections when there 1s an
immediate threat to life and security.l¢ As James and Alihodzic point out,
“h]olding elections when they might jeopardize lives would [...] be a
counterintuitive use of institutions designed to facilitate individual and collective
preservation.”101

The COVID-19 pandemic had been making it difficult to maintain the
regularity of elections across the globe.1%? Between February 21, 2020 and
February 21, 2022, the pandemic had caused the suspension of national and
subnational elections in at least 80 countries and territories, of which 42 have
decided to postpone national elections and referenda.'¥3 Nevertheless, in the
same period, at least 160 countries and territories pushed through with their
elections, of which at least 130 held national elections or referenda.l04 At least
65 countries and territories held elections initially postponed, of which at least
33 have held national elections or referenda.l®> Furthermore, among 108
countries that held their national elections and referenda in 2020 to 2021, 71
reflected a decline in voter turnout (10.01% mean decline), while 37 showed an
increased turnout (8.35% mean increase).106

In the Philippines, the 2022 NLE took place on May 9, 2022 as
scheduled.107 At stake were almost all the elective positions in the executive and
legislative branches of the national government and the local government

held by secret ballot, guaranteeing the free expression of the will of the electors.” (Emphasis
supplied.)

9 Art. 4(1).

100 Tames & Alihodzic, supra note 95, at 348.

101 Jj

102 See IIDEA, supra note 4.

103 J]

104 [

105 JJ.

106 I/, Change 1n voter turnout in each country was computed by comparing the turnout
m the elections held between 2020 and 2021 to the average turnout in the elections held between
2008 and 2019.

107 COMELEC Res. No. 10695 (2021).
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units.108 Only the elections for positions in the barangay'®® and the sangguniang
kabataan (S0 will take place later, on December 5, 2022.111

As the 2022 NLE approached, and considering the continuing threat of
the COVID-19 pandemic, ideas had been floated on whether the elections
should push through.'> On September 24, 2020, during the deliberations in the
House of Representatives on the proposed 2021 budget of the COMELEC,
Representative Mikey Arroyo asked COMELEC officials if they have ever
considered postponing the elections.’’3 COMELEC Chairperson Sheriff Abas
answered: “No, we have not considered it. Because we know this 1s a
constitutional mandate and it is fixed.”1?* The COMELEC also assured the
public of its readiness for the elections despite the threat of COVID-19.115

On May 9, 2022, amidst the pandemic, more than 55.5 million Filipinos
cast their votes for the 2022 NLE, constituting 82.6% of the 65.7 million
registered voters—the highest voter turnout in Philippine history.11¢ There were
no reports of widespread postponement or failure of elections, although the
COMELEC declared failure of elections in 14 barangays within the province of

108 Local government units include the provinces, cities, municipalities, barangays and
the Bangsamoro government. See, generally, LOCAL GOV'T CODE, Bk. I1I; Rep. Act No. 11054
(2018).

109 The barangay 1s the basic political unit of government mn the Philippines. See LOCAL
Gov'T CODE, § 384. “As the basic political unit, the barangay serves as the primary planning and
mplementing unit of government policies, plans, programs, projects, and activities m the
community, and as a forum wherein the collective views of the people may be expressed,
crystallized and considered, and where disputes may be amicably settled.”

110 In every barangay, there 1s a Sangguniang Kabataan composed of a chairperson and
seven (7) members who are be elected by the registered voters of the Katipunan ng Kabataan,
which, 1n turn, 1s composed of composed of all citizens of the Philippines residing in the barangay
for at least six (6) months, who are at least fifteen (15) but not more than thirty (30) years of age,
and who are duly registered in the list of the Commission on Elections (COMELEC) and/or the
records of the Sangguniang Kabataan secretary. See, gemerally, Rep. Act No. 10742 (2016).
Sangguniang Kabataan Reform Act of 2015.

111 Rep. Act No. 11462 (2019), § 1.

112 Daphne Galvez, Mikey Arroyo raises idea of postponing 2022 polls due to pandenuc,
INQUIRER.NET, Sept. 24, 2020, a https://newsinfo.inquirer.net/1339789/mikey-arroyo-
raises-idea-of-postponing-2022-polls-due-to-pandemic.

13

14 I

115 Dwight De Leon, Comelec ‘ready’ for campaign season, even as pandenic visks loom, RAPPLER,
Feb. 8, 2022, ar https://www.rappler.com/nation/elections/comelec-ready-2022-campaign-
season-covid-19-pandemic-risks-loom/.

16 Hana Bordey, Eleksyon 2022 vorer turnont ar §3%, highest in PH history, GMA NEWS
ONLINE, May 18, 2022, ar
https:/ /www.gmanetwork.com/news/topstories /nation/832115/ eleksyon-2022-voter-turnout-
at-83-highest-in-ph-history/story/.
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Lanao del Sur.117 The failure of elections, however, was not due to COVID-19,
and on May 24, 2022, special elections were held for those barangays.118

While the 2022 NLE has concluded, the pandemic nevertheless
persisted.!’? As of July 1, 2022, there have been 545 million confirmed cases of
COVID-19 worldwide with 829,623 new cases in the last 24 hours.1?0 On January
26, 2022, wortldwide daily cases peaked at about 4 million confirmed cases on
that day, although the numbers have declined since.121

As of July 1, 2022, the Philippines has reported over 3.7 million total
COVID-19 cases, which included 8,706 active cases.!?2 The United States
Centers for Disease Control and Prevention has tagged the Philippines with
“Level 1: Low Level of COVID-19.7123 The Department of Health (DOH)
reported a 53% increase of cases recorded from June 20 to 26, 2022 compared
with the cases reported from a week before.’?* The DOH also warned that
national daily cases may reach 17,000 by end-July if Filipinos continued their
current level of compliance with minimum public health standards.1?> The
National Capital Region (NCR) and other areas have been under community
quarantine of varying degrees for more than two years since the pandemic
began,126 and as of July 2, 2022, NCR was under Alert Level 1.127

17 Neil Arwin Mercado, Fadure of elections declared in 14 barangays tn Lanao del Sur,
INQUIRER.NET, May 11, 2022, ar https://newsinfo.inquirer.net/ 1596394/ failure-of-elections-
declared-imn-14-barangays-m-lanao-del-sur.

18 Dwight De Leon, Lanao del Sur town holds special elections, RAPPLER, May 24, 2022, ar
haps./ | www.rappler.com/ nation/ elections/ tubaran-lanao-del-sur-holds-special-polls-may-24-2022 /.

119 §ge World Health Organization, WHO Coronavirns (COVID-19) Dashboard, available ar
https://covid19.who.int/ (last visited Jul. 2, 2022).

120 [

121 ]d

122 COVID-19 Case Tracker, DEP'T OF HEALTH WEBSITE, a7 https://doh.gov.ph/covid-
19/ case-tracker (last visited Jul. 2, 2022).

125 COVID-19 in the Philippines, U.S. CIR. FOR DISEASE CONTROL AND PREVENTION
WEBSITE, ar https://wwwnc.cdc.gov/travel/notices/covid-4/coronavirus-philippines  (last
visited Feb. 8, 2022).

124 Gaea Katreena Cabico, Philippines logs 4,634 new COVID-19 cases in past week; tally up
by 53%, PHILSTAR.COM, June 27, 2022, at
https:/ /www.philstar.com/headlines/2022/06/27/2191281/philippines-logs-4634-new-covid-
19-cases-past-week-tally-53.

125 Daily COVID-19 cases may reach 17,000 if health measures ignored — DOH, RAPPLER, Jun.
28, 2022, ar https://www.rappler.com/nation/doh-warning-daily-covid-19-cases-increase-if-
health-measures-ignored/.

126 Aie Balagtas See, Rodrigo Duterte Is Using One of the World's Longesr COVID-19
Lockdowns 10 Strengthen  His  Grp  on  the Philippines, TIME, Mar. 15, 2021, a
https://time.com/5945616/ covid-philippines-pandemic-lockdown/.

127 Inter-Agency Task Force (IATF) for the Management of Emerging Infectious
Diseases Res. No. 169-A (2022).
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As of writing, the COMELEC was preparing to conduct the Barangay
and SK Elections on December 5, 2022.128 Before the election date arrives, one
could only speculate whether any instance of fore majesre might arise and threaten
the conduct of voting. Besides that, one ought to prepare (especially the
COMELEC) for the proper course of action for all risks foreseeable and
avoidable, and for those neither.

B. Relevant Election Laws

The power to fix the date of elections in the Philippines resides with the
legislature,’® as entrenched in certain provisions of the 1987 Constitution. 130
Through the OEC, Congress has delegated a portion of such power to the
COMELEC, specifically the authority to either (1) postpone an election to
another date or (2) declare a failure of election and call for its holding on another
date.13! Such delegated authority applies to all elections ot public officers, as well
as all referenda and plebiscites.132

Still, Congtress retains the power to set the original date of all elections,
and that the COMELEC may exercise such delegated authority only within
specific terms and circumstances under the relevant provisions of the OEC.133
These provisions even limit the periods within which the COMELEC may
reschedule the election postponed or declare a failure.!3* These OEC provisions
are the focus of this Article, as they require the application of appropriate force
majenre principles as limitations to the said delegated powers.

In Kida v. Senate,'35 the Court explained that the provisions in the OEC
on postponement and declaration of failure of elections “address instances
where elections have already been scheduled to take place but do not occur or
had to be suspended because of wnexpected and wunforeseen circumstances, such as

128 CNN Philippines Staff, Comelec prepares for Barangay, SK Elections in December, CNN
PHIL., June 14, 2022, a https://www.cnnphilippines.com/news/2022/6/14/Comelec-
preparations-barangay-sk-elections.html.

129 Kida v. Senate [heremafter “2077 Kudd’], G.R. No. 196271, 659 SCRA 270, Oct. 18,
2011.

130 Sep CONST. art. VI, § 8; art. VII, § 4(3); art. X, § 3.

131 2017 Kida, 659 SCRA 270, 314; Kida v. Senate [hereinafter “2072 Kidd”], 667 SCRA
200, 232, G.R. No. 196271, Feb. 28, 2012.

152 HLECT. CODE, § 2.

133 2011 Kida, 659 SCRA 270, 314.

13 The new date must be “reasonably close to the date of the election not held,
suspended or which resulted i a failure to elect but not later than thirty days after the cessation
of the cause for such postponement or suspension of the election or failure to elect.” See ELECT.
CODE, §§ 5 & 6. See also ELECT. CODE, § 45 & Rep. Act No. 6679 (1988), § 2.

135 2012 Kida, 667 SCRA 200.
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violence, fraud, terrorism, and other analogous circumstances.”3¢ As can be
observed, the Court described such events as “unexpected and unforeseen

circumstances,” similar to the first definition of forve majenre under Article 1174
of the Civil Code.

The COMELEC ex bane has the exclusive power to postpone or declare
a failure of election.!37 Furthermore, the COMELEC’s power to declare a failure
of elections falls under its administrative function,!3 which pertains to the
enforcement of laws.!3? Therefore, as distinguished from pre-proclamation cases
where the COMELEC is restricted to an examination of the election returns on
their face, the COMELEC is authorized 1n the declaration of failure of elections
to investigate allegations of fraud, terrorism, violence, and other analogous
causes.!

The administrative function specified in the cases cited, namely,
Sambarani and Loong, 1s the declaration of failure of elections. Nevertheless, it
also extends to postponement of elections, as can be surmised in Cagas 2.

COMELEC#

The Constitution, however, grants the COMELEC the power to
“lelnforce and administer all laws and regulations relative to the
conduct of an election, plebiscite, initiative, referendum and recall.”
The COMELEC has “exclusive charge of the enforcement and
administration of all laws relative to the conduct of elections for the
purpose of ensuring free, orderly and honest elections.” The text and
mtent of Section 2(1) of Article IX(C) is to give COMELEC “all the
necessary and incidental powers for it to achieve the objective of
holding free, ordedy, honest, peaceful and credible elections.”

Sections 5 [t.e., Postponement of election] and 6 [i.e., Failure
of election] of Batas Pambansa Blg. 881 (B.P. Blg. 881) [o1] the
Omnibus Election Code, provide the COMELEC the power to set

elections to another date.142

136 I, at 233. (Emphasis supplied.)

137 Rep. Act No. 7166 (1991), § 4; Benito v. Commission on Elections [heremafter
“Benito”], G.R. No. 134913, 349 SCRA 705, 712, Jan. 19, 2001; Legaspi v. Commission on
Elections, G.R. No. 216572, 790 SCRA 443, 462, Apr. 19, 2016.

138 Sambarani v. Commission on Elections [hereinafter “Sambarans’”], G.R. No. 160427,
438 SCRA 319, 3206, Sept. 15, 2004.

139 Bedol v. Commission on Elections [hereinafter “Bedo/’], G.R. No. 179830, 606 SCRA 554,
56970, Dec. 3, 2009.

140 T gong v. Commission on Elecrions Theremafter “Loong”], G.R. Nos. 107814, 257 SCRA
1, 23, May 16, 1996.

141 Cagas v. COMELEC [heremafter “Cagas”], G.R. No. 209185, 708 SCRA 672, Oct.
25,2013

142 J4. at 686-87.
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Therefore, the COMELEC exercises its administrative function when it
determines the existence of force majenre or analogous causes for both postponing
elections and declaring a failure thereot.

We now tackle the aforementioned provisions separately.
1. Postponement of Election

Section 543 of the OEC applies when the COMELEC needs to
postpone elections because of (a) violence, (b) terrorism, (c) loss or destruction
of election paraphernalia or records, (d) forve majenre, and (e) other analogous
causes of such a nature that the holding of a free, ordetly, and honest election
should become impossible 1n any political subdivision.'# The Court in Kida
explained that the term “analogous causes™ 1s restricted to those unforeseen or
unexpected events that prevent the holding of the scheduled elections.?#5 These
“analogous causes” are further qualified by the phrase “of such nature that the
holding of a free, ordetly[,] and honest election should become impossible.”146

The Coutt in Kida did not expressly state whether the subject phrase
applies not only to “analogous causes” but to all circumstances enumerated in
the section as well. In the humble opinion of the author, it should. In other
words, an occurrence of violence, terrorism, loss or destruction of election
paraphernalia or records, and force majenre must also be of such nature that the
holding of a free, orderly, and honest election should become impossible.
Otherwise, any instance of forve majenre that happens far away from a given
precinct that has no effect whatsoever on the conduct of voting therein would
still constitute a ground for postponement of elections in that precinct. Such is
an absurd situation that Congress could not have intended the provision to
cover. 147

143 BLECT. CODE, § 5. “Sec. 5. Postponement of election. — When for any serious cause such
as violence, terrorism, loss or destruction of election paraphernalia or records, force majenre, and
other analogous causes of such a nature that the holding of a free, orderly and honest election
should become mpossible m any political subdivision, the Commission, motu proprio or upon a
verified petition by any mterested party, and after due notice and hearing, whereby all mterested
parties are afforded equal opportunity to be heard, shall postpone the election theremn to a date
which should be reasonably close to the date of the election not held, suspended or which resulted
m a falure to elect but not later than thirty days after the cessation of the cause for such
postponement or suspension of the election or failure to elect.”

144 2011 Kida, 659 SCRA 270, 315.

145 I

146 T

147 This argument reflects a principle in statutory construction explamed m Brent
School, Inc. v. Zamora, G.R. No. 48494, 181 SCRA 702, 715, Feb. 5, 1990; «ung People v.
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Jurisprudence has previously applied force majenre under Section 5 to
justify the postponement of a plebiscite to another date, although the discussion
on the concept 1s not exhaustive.

In Cagas ». COMELEC'# the COMELEC postponed the holding of
the plebiscite for the creation of the province of Davao Occidental originally
scheduled on or before April 6, 2013.149 It decided instead to synchronize the
plebiscite with the barangay elections on October 28, 2013 to save on expenses.
Agreeing with the COMELEC, the Court ruled that “[t|he logistic and financial
impossibility of holding a plebiscite so close to the National and Local Elections
is unforeseen and unexpected, a cause analogous to forve majesnre.” 150

2. Failure of Election

Several Supreme Court decisions!s! interpreted Section 6152 of the OEC
in such a way that it allows only three instances to justify the declaration of a
failure of election, namely: (2) the election in any polling place has not been held
on the date fixed on account of enumerated causes; (b) the election in any polling
place had been suspended before the hour fixed by law for the closing of the
voting on account of the enumerated causes; or (¢) after the voting and during
the preparation and transmission of the election returns or in the custody or

Purisima, G.R. No. 42050, 86 SCRA 542, 561, Nov. 20, 1978. “It 1s a salutary principle in statutory
construction that there exists a valid presumption that undesirable consequences were never
mtended by a legislative measure, and that a construction of which the statute is fairly susceptible
1s favored, which will avoid all objectionable, mischievous, undefensible [sic], wrongful, evil, and
mjurious consequences.”

148 Cyggas, 708 SCRA 672.

149 The original schedule 13 pursuant to Rep. Act No. 10360, which was the law that
created the province of Davao Occidental.

150 Cggas, 708 SCRA 672, 688.

151 See, eg., Canicosa v. COMELEC, G.R. No. 120318, 282 SCRA 512, 515, Dec. 5,
1997; Typoco, Jr. v. COMELEC, G.R. No. 136191, 319 SCRA 498, 505-06, Nov. 29, 1999;
Banaga v. COMELEC, G.R. No. 134696, 336 SCRA 701, 710-11, July 31, 2000; Pasandalan v.
COMELEC [heremafter “Pasandalan’’], G.R. No. 150312, 384 SCRA 695, 701-02, July 18, 2002;
Mutilan v. COMELEC, G.R. No. 171248, 520 SCRA 152, 161, Apr. 2, 2007.

152 HLECT. CODE, § 6. “Sec. 6. Failure of election. - If, on account of force majenre, violence,
terrorism, fraud, or other analogous causes the election in any polling place has not been held on
the date fixed, or had been suspended before the hour fixed by law for the closing of the voting,
or after the voting and during the preparation and the transmission of the election returns or in
the custody or canvass thereof, such election results 1 a failure to elect, and m any of such cases
the failure or suspension of election would affect the result of the election, the Commission shall,
on the basis of a verified petition by any interested party and after due notice and hearing, call for
the holding or continuation of the election not held, suspended or which resulted in a failure to
elect on a date reasonably close to the date of the election not held, suspended or which resulted
m a failure to elect but not later than thirty days after the cessation of the cause of such
postponement or suspension of the election or failure to elect.”
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canvass thereof, such election results in a failure to elect on account of the
enumerated causes. The common denominator in these three instances is the
resulting failure to elect, which means no candidate emerged as a winner.133

Other decistons interpreted Section 6 with two preconditions for
declaring a failure to elect: (1) no voting has been held in any precinct or
precincts due to forve majenre, violence, or terrorism; and (2) the votes not cast
therein are sufficient to affect the results of the election.!3* The cause of such a
failure may arise before or after the casting of votes or on the day of the
election.155

Nevertheless, these two prevailing interpretations in jurisprudence are
not contradictory. Rather, they can be easily harmonized such that the previously
enumerated instances in the first interpretation are subsumed under the first
precondition in the second interpretation.

3. Postponement and Failure of Election of Barangay Officials

Section 45156 15 generally similar to Sections 5 and 6 since the former also
mentions almost the same requisites to postpone and declare failure of elections.
One ditference—besides Section 45 being specifically applicable to elections of
barangay ofticials—is that, unlike Section 6, Section 45 does not state that special

153 Pasandalan, 384 SCRA 695, 701.

154 Sardea v. COMELEC, G.R. No. 106164, 225 SCRA 374, 383, Aug. 17, 1993; Lucero
v. COMELEC, G.R. No. 113107, 234 SCRA 280, 295, July 20, 1994; Loong, 257 SCRA 1, 17,
Hassan v. COMELEC, G.R. No. 124089, 264 SCRA 125, 131, Now. 13, 1996; Benzro, 349 SCRA
705, 713.

155 Benirg, 349 SCRA at 713.

1% HIECT. CODE, § 45. “Section 45. Postponement or falure of election. - When for any
serious cause such as violence, terrorism, loss or destruction of election paraphernalia or records,
force majenre, and other analogous causes of such nature that the holding of a free, orderly and
honest election should become mmpossible in any barangay, the Commission, upon a verified
petition of an mterested party and after due notice and hearing at which the interested parties are
gwven equal opportunity to be heard, shall postpone the election therein for such time as it may
deem necessary. ¥ If, on account of foree majenre, violence, terrorism, fraud or other analogous
causes, the election 1 any barangay has not been held on the date herein fixed or has been
suspended before the hour fixed by law for the closing of the voting theremn and such failure or
suspension of election would affect the result of the election, the Commission, on the basis of a
verified petition of an interested party, and after due notice and hearing, at which the interested
parties are given equal opportunity to be heard shall call for the holding or continuation of the
election within thirty days after it shall have verified and found that the cause or causes for which
the election has been postponed or suspended have ceased to exist or upon petition of at least
thirty percent of the registered voters in the barangay concerned. § When the conditions m these
areas warrant, upon verification by the Commission, or upon petition of at least thirty percent of
the registered voters in the barangay concerned, it shall order the holding of the barangay election
which was postponed or suspended.”
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elections should be held on a date reasonably close to the original date of the
election.’> Instead, under Section 45, special elections should be scheduled
within 30 days from the cessation of the causes for postponement.'> Another
distinction 1s that the qualifying circumstance “after the voting and during the
preparation and the transmission of the election returns or in the custody or
canvass thereof, such election results in a failure to elect” found under Section 6
is not included under Section 45.

Section 2 of Republic Act No. 667913 (R.A. 6679) modified the first
paragraph of Section 45 in that it did not include the term “forve majeure” as one
of the causes. This may not mean, however, that force majenre 1s no longer a cause
for postponement of elections of barangay officials for two reasons. First, forve
majenre may still apply, and be subsumed, under “analogous causes” as long as it
is “of such nature that the holding of a tree, ordetly and honest election should
become impossible in any barangay.” Second, there is no reasonable justitication
to interpret that force majenre 1s a cause for postponement of elections of all public
officials (pursuant to Section 5 of the OEC) except barangay officials (pursuant
to Section 2 of R.A. 6679). Surely, such absurd interpretation could not be the
intent of Congress when it enacted R.A. 6679.160

4. Elements of Force Majeure Application

Considering the foregoing discussion, the elements for invoking force
majenre as a ground under Sections 5, 6, and 45161 are as tollows:

157 Sambaranz, 438 SCRA 319, 329.

158 J4. at 329-30.

159 Rep. Act No. 6679 (1988), § 2. “When for any serious cause such as rebellion,
msurrection, violence, terrorism, loss or destruction of election paraphernalia, and any analogous
causes of such nature that the holding of a free, orderly and honest election should become
mpossible in any barangay, the Commission on Elections motu proprio or upon sworn petition
of ten (10) registered voters of a barangay, after summary proceedings of the existence of such
grounds, shall suspend or postpone the election therein to a date reasonably close to the date of
the election that 1s not held or 13 suspended or postponed, or which resulted m a failure to elect,
but not later than thirty (30) days after the cessation of the cause for such suspension or
postponement of the election or failure to elect, and m all cases not later than ninety (90) days
from the date of the origmal election.”

160 Sypra, note 147.

161 As modified by Rep. Act No. 6679 (1988), § 2.
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Elements for Invoking Force Majeure as a Cause

Postponement of Elections!62 Declaring a Failure of Election!63
1. Existence of jfore majenre, 1. Existence of force majenre; and
and 2. On account of the forve majenre,
2. 'The force majenre 1s of such a the electton in any polling
nature that the holding of a place (or barangay as regards
free, orderly, and honest barangay elections)—
election should become a.  has not been held on the
impossible i any political date tixed; or
subdivision (or barangay as b. had been suspended
regards barangay elections). before the hour fixed by
law for the closing of the
voting; or

c. after the voting and
during the preparation
and the transmission of
the election returns or in
the custody or canvass
thereof, such election
results in a failure to
elect; and

3. The failure or suspension of
election would affect the result
of the election.

III. CONVERGENCE OF TwO FIELDS

After a separate discussion on the concept of fore majenre in civil law and
the relevant statutory provisions in election law, we now harmonize the rules in
these two tields to determine which principles of fore majenre may be applied in
resolving to postpone or declare a failure of election.

Adopting force majenre in another tield of law 1s not of first impression in
the Philippine legal system, as observed in the early Brillantes case. Neither 1s forve
majenre 2 newly adopted concept in election law, since it has been for a long time
present in the OEC and has been already applied in the Cagas case. The novel
undertaking here 1s to thoroughly analyze the application of force majeure in

162 Hssentially the same rules for ELECT. CODE, §§ 5 & 45.
163 Hssentially the same rules for ELECT. CODBE, §§ 0 & 45, except that para. 2(c) 1s not
present under § 45.
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Philippine election law, as necessitated by assessing the probable legal eftects of
the COVID-19 pandemic on Philippine elections.

This author proposes the framework below to determine how the
COMELEC may classity a specific COVID-19-related event!o* as force majeure,
and then use it as a cause for postponing or declaring a failure of elections. It
must be noted that this framework is limited to explaining how forve majeure can
be considered a justified cause for postponement and declaration of failure of
elections. The subject OEC provisions, as well as the COMELEC Rules of
Procedure,105 also describe the procedures for the postponement and declaration
of a failure of election. Such procedures do not directly concern forve majenre,
hence are no longer the author’s focus.

Be that as it may, the following table presents the proposed tramework:

Steps | Postponement of Elections | Failure of Election

1 Identify the specific COVID-19-related event.

2 Decide whether such event is classified as forve majenre pursuant to
Article 1174 of the Civil Code.

3 Resolve whether the forve majenre | 2. Resolve whether on account
is of such a nature that the of the fore majenre, the
holding of a free, orderly, and election in any polling place
honest election should become (or barangay as regards
impossible in any political barangay elections)—
subdivision (or barangay as 1. has not been held on the
regards barangay elections). date fixed; or

. had been suspended
before the hour fixed by
law tor the closing of the
voting; or

iit. after the voting and
during the preparation
and the transmission of
the election returns or in
the custody or canvass
thereof, such election
results in a failure to
elect!00; and

164 In this Article, a “COVID-19-related event” refers to any event caused by, arising
out of, or attributable to the COVID-19 pandemic.

165 §ee COMELEC RULES OF PROC. (1993), Rule 26.

166 This spectfic mstance 1s not expressly mcluded under Section 45 of the OEC mn
declaring a failure of election mn barangay elections.
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b. Ascertain whether the failure
or suspension of election
would affect the result of the
election.

A. Determining Force Majeure from the Point of View of COMELEC

Before we proceed to the discussion of the steps in the proposed
framework, it 1s necessary to answer first the question: For election purposes,
whose point of view should the COMELEC consider in assessing whether an
event is foreseeable or avoidabler This question is appropriate for inclusion on
the discussion of Step 2 (i.e., whether a specitic COVID-19-related event is forve
majenre), but we shall deal with the question independently, as this is relevant not
only in the consideration of an event as fore majenre, but also in Step 1 on the
identitication of the specific event.

In civil cases, the rule is that “the burden of proving that the loss was
due to a fortuitous event rests on [the party] who invokes 1t.”167 Furthermore,
one of the elements for invoking the fortuitous-event defense as enumerated in
Austria is that “the event must be independent of the human will (or rather, of
the debtor’s or obligor’s).”168 These principles reflect the prevailing situation in
civil cases where the parties who invoke forve majenre must prove that they
themselves, or their agents, are the ones who could not foresee or avoid the
event.

As regards postponement and failure of election, whose responsibility is
it to foresee and avoid an event invoked as fore majenre? Based on the discussed
rules and jurisprudence, it 1s the COMELEC itself.

Under Section 52 of the OEC, the COMELEC 1s vested with the
“exclusive charge of the enforcement and administration of all laws relative to
the conduct of elections for the purpose of ensuring free, orderly[,] and honest
elections, except as otherwise provided [in the OEC].”1%? Furthermore, under
Republic Act No. 7166, it is the COMELEC sitting ez bane that has the authority
to postpone or declare a failure of election.!™ Therefore, as regards elections,

167 Sicam, 529 SCRA 443, 459.

168 Aysira, 39 SCRA 527, 530.

169 HLECT. CODE, § 52.

170 Rep. Act No. 7166 (1991), § 4. An Act Providing for Synchronized National and
Local Elections and for Flectoral Reforms, Authorizing Appropriations Therefor, and for Other
Purposes. “Section 4. Postponement, Failure of Election and Special Elections. - The postponement,
declaration of failure of election and the calling of special elections as provided in Sections 5, 6
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classitying an event as force majenre should be based on the perspective of the
COMELEC itself and its capacity to foresee and avoid such event.

The COMELEC’s capactty to foresee and avoid an adverse COVID-19-
related event is different from such a capacity of the whole government or other
government institutions. The mandate of the COMELEC, along with its
resources, is concerned only with the conduct and regulation of elections, and
not the whole management of public services.'’? The COMELEC cannot
possibly foresee or avoid all government actions over which it has no prior
knowledge or control. Neither can other government institutions possibly
toresee or avoid all orders over which the COMELEC has exclusive authority.
Thus, in Step 1 of the framework, the COMELEC may still identify government
actions outside its mandate (e.g., imposition of lockdowns) as events possible to
be classitied as forve majenre.

While such capacities of the COMELEC and of other government
institutions are distinct, they are nevertheless related. After all, while being an
independent constitutional commission,!7 the COMELEC still forms part of
the government, and it may even seek the assistance of officials and employees
outside its organization in the conduct of elections.!”> Hence, it should be
recognized that the capacity of the COMELEC to foresee or avoid adverse
events may be aided by other government institutions.

The COMELEC’s capacity is also different from that of a natural person
or any other private party, given that the COMELEC is composed of numerous
officials and employees working together pursuant to its distinct mandate 7
Hence, the capacity of the COMELEC should not be equated to that of an
individual or any other entity.

The postponement and declaration of failure of elections may be
initiated by a verified petition of an interested party.!’> Nevertheless, the
COMELEC will decide such petition in the exercise of its administrative, not
quasi-judicial, function.176 As earlier discussed, the authority to postpone and

and 7 of the Omnibus Election Code shall be decided by the Commission sitting ez banc by a
majority vote of its members. The causes for the declaration of a failure of election may occur
before or after the casting of votes or on the day of the election.”

171 See CONST. art. IX(C), § 2.

172 CONST. art. IX, § 1.

175 See CONST. art. IX(C), § 2(4); ELECT. CODE, § 52(a).

174 See BLECT. CODE, art. VIL, Osganizational Charr, COMELEC WEBSITE, @
https://comelec.gov.ph/index htmlrr=AboutCOMELEC/OrganizationalInfo / OrganizationalC
hart (last visited Jul. 3, 2022).

175 §ee COMELEC RULES OF PROC. (1993), Rule 26.

176 Bedpl, 606 SCRA 554.
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declare a failure of election falls under the administrative function of the
COMELEC.77 In such situations, the COMELEC is not acting as a quasi court
resolving controversies among parties, but as an administrative agency, enforcing
relevant laws under its mandate.17® This administrative function comes with the
discretion to conduct a technical examination to determine the existence of force
majenre, '™ which entails more than mere evaluation of the petition and evidence
presented by the petitioner. Notwithstanding such petition, therefore, the
COMELEC’s capacity to foresee or avoid events for postponement or failure of
elections prevails over that of the petitioner.180 Hence, the COMELEC should
still be the one to characterize the event as one unforeseeable or unavoidable, to
the exclusion of the petitioner or any other person.

B. Discussion of Steps
1. Identifying the Specific Event

The first step in the framework 1s to identify the specific COVID-19-
related event, which is the same step for both postponement and failure of
election. As already mentioned, COVID-19, when referring to the whole
pandemic and not just the disease, 1s not simply a single event. It also pertains to
the series of interconnected factual and legal events caused by or related to the
outbreak and spread of the virus.

As Klaus and Behn argues:

Typically, the force majenre event is not the pandemic as such, but the
factual or legal effects of the public health crisis. Factual effects may
mvolve illness or quarantine or even death of key personnel,
production facility closures, or interruption of supply chains. Legal
effects relate to lockdowns, curfews, travel restrictions and other

177 Id., at 569—70. “The powers and functions of the COMELEC, conferred upon It by
the 1987 Constitution and the Omnibus Election Code, may be classified mnto administrative,
quasi-legislative, and quasi-judicial. The quast-judicial power of the COMELEC embraces the
power to resolve controversies arising from the enforcement of election laws, and to be the sole
judge of all pre-proclamation controversies; and of all contests relating to the elections, returns,
and qualifications. Its quasi-legislative power refers to the issuance of rules and regulations to
mplement the election laws and to exercise such legislative functions as may expressly be
delegated to it by Congress. Its administrative function refers to the enforcement and
administration of election laws. In the exercise of such power, the Constitution (Section 6, Article
IX-A) and the Omnibus Election Code (Section 52 [c]) authorize the COMELEC to 1ssue rules
and regulations to implement the provisions of the 1987 Constitution and the Omnibus Election
Code.”

178 I

17 Compare Loong, 257 SCRA 1, 23.

180 RULES OF COURT, Rule 115, § 2; COMELEC RULES OF PROC. (1993), Rule 37, § 1.
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measures by governments and public authorities which are issued 7
reaction to the crisis.

koK X

Both the strict distinction between the outbreak of the
COVID-19 pandemic on the one hand and its factual or legal
consequences on the other as well as the limited effect of declarations,
certificates or similar statements by governments or public authonties
are important to prevent misuse of the fore majenre defense. 18!

Broadly speaking, the whole pandemic may not be considered fore
majenre. Rather, the COMELEC should identify the specific COVID-19-related
event. This may include either natural occurrences, such as the spread of the
COVID-19 virus; human-induced events such as government imposition of
community quarantines; or a series of specific and interconnected events.18

As mentioned above, the COMELEC may consider orders and actions
by other government agencies as force majenre. Although the COMELEC forms
part of the government, it has no control over orders and actions by other
government institutions not directly related to the conduct of elections.183
Furthermore, as already discussed, the foreseeability or inevitability of an event
being considered as force majenre for postponement and failure of elections should
be from the lens of the COMELEC.'84 Hence, while the whole government may
not consider forve majenre an order imposed by itself (e.g., community quarantine),
the COMELEC may still treat such an order as forve majeure.

2. Classifying the Event as Force Majenre

The second step is to classify the specitied COVID-19-related event as
Jorce majenre, pursuant to Article 1174 of the Civil Code. As already discussed, forve
majenre and fortuitous event are conceptually the same insofar as they exempt an
obligor from liability. Both concepts should likewise be interchangeable in
election law since this field has no exclusive definition for both terms. Election
law has only borrowed these concepts from civil law, which deems them
identical. As such, force majenre in the context of election law may also be defined

181 [Kaus, s#pra note 17, at 91, 93.
182 [

183 §ee ELECT. CODE, art. VII.

184 T,
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by Article 1174 of the Civil Code, 1.e., it refers to events that are unforeseeable,
or which though foreseen, are unavoidable.18

With this definition comes the principle on interpreting the nature of
Sorce majenre as ruled in the Lugon Stevedoring case: The event must not merely be
difficult, but impossible to foresee or to avoid.'® Accordingly, in cases of
postponement and declaration of failure of elections, the specitic COVID-19-
related event must be impossible to be foreseen or avoided by the COMELEC.

Again, the elements of force majenre, as enumerated in Austria, Nakpil, and
Metal Forming, refer to the nature of force majenre itself, namely: (a) the cause of the
unforeseen and unexpected occurrence, or the failure of the debtor to comply
with their obligations, must be independent of the human will; and (b) it must
be impossible to foresee the event that constitutes the caso fortuito, or if it can be
foreseen, it must be impossible to avoid.'87

In ascertaining whether an event is forve majenre, the COMELEC may
adopt element (a) with a few modifications, as follows: The cause of the
unforeseen and unexpected occurrence must be independent of the will of the

COMELEC. The phrase “or the failure of the debtor to comply with [their]
obligations”™ is deleted as it relates to a civil obligation, which is not the subject

185 With this definition, forve majenre may become a broadening (rather than a limiting)
cause among other enumerated causes in Sections 5, and 6 of the OEC. As already previously
quoted, “both Section 5 and Section 6 of BP 881 address mstances where elections have already
been scheduled to take place but do not occur or had to be suspended because
of unexpected and unforeseen circumstances, such as violence, fraud, terrorism, and other analogous
circumstances.” (2012 Kzda, 667 SCRA 200, at 233.) The Court i ruling as such did not expressly
state that the mentioned causes should be characterized as only unexpected and unforeseen
without regard to mevitability. If the Court meant so, however, then force majenre would have a
broader definition compared with that of the other causes. In other words, while other
enumerated occurrences would be considered a cause for special elections only if they are
unforeseen and expected, fore majenre would still be deemed a cause even if foreseen and expected
as long as it 1s inevitable. Such interpretation would nevertheless yield no pernicious results. On
the contrary, a broadened definition of forve majenre gives more discretion for the COMELEC to
protect the mtegrity of suffrage, as well as the safety of the electorate, than would a limited
definition. To 1illustrate, suppose the COMELEC had foreseen the occurrence of an alarming
sptke of COVID-19 cases, which occurrence did happen on election day and proved to be
unavoidable. If the COMELEC interprets foree majenre as only unavoidable, it could not consider
the occurrence as forve majenre, which would mean the elections could not be postponed to the
detriment of voters’ health and safety. If the COMELEC, however, interprets force majeunre as also
mevitable, then 1t could consider the occurrence as forve majenre and would have more leeway to
declare the postponement of elections. Furthermore, a broadened defmition of jforee majenre in
election law would not mean that an election would automatically be postponed or declared a
failure because there are still further steps in the proposed framework that limit the apphcability
of force magenre.

186 T yzon Stevedoring, 21 SCRA 279, 282-83.

187 Metal Forming, 247 SCRA 731, 738.
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matter of postponing and declaring elections. The phrase “the human will” is
modified as “the will of the COMELEC,” consistent with the principle that the
foreseeability and ievitability of an event should be on the part of the
COMELEC. On the other hand, the COMELEC may adopt element (b) in its
entirety, as this is precisely the definition of forve majenre under Article 1174 ot the
Civil Code.

It has been argued that a COVID-19-related event may be considered
Jorce majenre depending on the time of its occurrence.’¥ Timing and the
application of fortuitous event defense have been discussed in Philippine
jurisprudence as early as in the Awsria case, where the Court ruled that the
difference in the prevalence of robbery cases in 1961 and 10 years later may
affect the application of the fortuitous event defense.! As a caveat, the
discussion of timing in Auwstria was not for the purpose of determining whether
the robbery was a fortuitous event, but for determining whether there is
contributory negligence to prevent the application of the principle. Thus, the
COMELEC may deem the case instructive on the effect of an event’s time of
occurrence on its treatment as_force mageure.

To illustrate the effect of time, the spread of and eventual global
disruption by COVID-19 may not yet have been foreseeable by the COMELEC
in December 2019, when the virus was yet to be identified as a contagious and
harmful coronavirus.'® On the other hand, the spread of present strains of
COVID-19 may already be foreseeable at present by anyone, including the
COMELEC, considering the length of time that has passed since the outbreak.
The only question 1s whether such spread of the virus would be avoidable by the
COMELEC in future elections, which remains to be seen.

3. Applying the Qualifying Circumstances

The third step is to determine whether an event already deemed as fore
majenre may be considered a cause to postpone or declare a faillure of election. It

188 Dayday & Madcasim, s#pra note 2, at 94.

189 Adustria, 39 SCRA 527, 530—32. “It 1s clear that under the circumstances prevailing at
present i the City of Manila and its suburbs, with their high incidence of crimes against persons
and property, that renders travel after nightfall a matter to be sedulously avoided without suitable
precaution and protection, the conduct of respondent Maria G. Abad, in returning alone to her
house mn the evening, carrying jewelry of considerable value, would be negligent per se, and would
not exempt her from responsibility in the case of a robbery. We are not persuaded, however, that
the same rule should obtain ten years previously, m 1961, when the robbery in question did take
place, for at that time criminality had not by far reached the levels attained mn the present day.”

190 World Health Otrganization, Arhived: WHO Timeline - COVID-19, available at
https:/ /www.who.nt/news/item/27-04-2020-who-timeline---covid-19 (last accessed Apr. 20,
2021).
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is in this step that one may clearly comprehend the completely different
application of force majenre in election law as compared with its common usage in
civil law. For while forve majenre 1s often invoked in civil law by a private party as
a defense in coutrt litigation to escape liability, forve majenre 1s used in election law
by the State, through the COMELEC, in the performance of its administrative
tunction to determine whether the exercise of suffrage should be suspended and
rescheduled.

It is therefore inappropriate and untenable to adopt, for election
purposes, all the elements of forve majenre detense as cited in Awstria, Nakpil, and
Metal Forming. As earlier noted, some of these elements refer to the nature of forve
majenre ttself and can hence be adopted by the COMELEC with tew adjustments.
On the other hand, the COMELEC should not adopt element (c), i.e., “the
occurrence must be such as to render it impossible for the debtor to fulfill [theit]
obligation in a normal manner.”1%! Rather, this element should be substituted by
the qualifying circumstances in the relevant OEC provisions.

Thus, for postponement of elections, it 1s necessary that the force majeure
is of such a nature that the holding ot a free, ordetly, and honest election should
become impossible in any political subdivision (or barangay as regards barangay
elections). For declaring a failure of election, the requirement is that the election
in any polling place (or barangay, for barangay elections) has not been held on
the date fixed, had been suspended before the hour fixed by law for the closing
of the voting, or after the voting and during the preparation and the transmission
of the election returns or in the custody or canvass thereof, such election results
in a failure to elect.192 Also, the failure to elect in those instances must be on
account of forve majenre and would affect the result of the election.

Neither should the COMELEC adopt element (d), 1.e., “the obligor
must be free from any participation in the aggravation of the injury resulting to
the creditor.”3 As with element (c), (d) presupposes a civil obligation not
covered by the intent of the provisions on postponement and failure of elections.
One might argue that excluding this element could allow fraud and negligence
as grounds for postponement and failure of elections. This argument practically
overlooks the fact that Sections 5, 6, and 45 do indeed permit fraud and
negligence as causes. Section 6 itself even mentions “fraud” as one of its
enumerated causes. Alternatively, fraud and negligence may be absorbed under
“analogous causes” as long as the fraud or negligence is “unexpected and
unforeseen” by the COMELEC and qualified by the circumstances stated in
these provisions.

191 Metal Formung, 247 SCRA 731, 738.
192 BLECT. CODE, §§ 6, 45.
193 .
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Why do Sections 5, 6, and 45 allow fraud and negligence to be
considered as causes for postponement and declaration of failure of elections?
These provisions and all other laws and regulations relative to the conduct of an
election (as well as a plebiscite, mitiative, referendum, and recall) that the
COMELEC 1s constitutionally mandated to enforce!® were crafted with the
intent to give the COMELEC all the necessary and incidental powers to achieve
the objective of holding free, orderly, honest, peacetul, and credible elections.195
Accordingly, in enforcing Sections 5, 6, and 45, the COMELEC is empowered
to protect such conduct of elections from any cause characterized by said
provisions, including fraud and negligence.

As to contributory fault or negligence,1%¢ Sections 5, 6, and 45 neither
mention nor imply the absence thereot as part of the qualifying circumstances
to postpone or declare failure of elections. What is important is that the forve
majenre or other causes engendered the failure to elect or the impossibility to hold
tree, ordetly, and honest elections.

In civil obligations, the existence of contributory fault or negligence by
the obligor will not exempt them from liability despite the existence of force
majenre.V7 Hence, they would still suffer the consequences of their liability due
to their contributory acts or omissions. This 1s not the same effect if elections
are not postponed or declared a failure merely because of a contributory fault by
the COMELEC, its officials, or employees, or any other person. It would not be
the COMELEC nor the erring individual that would sutfer, but the integrity of
elections and, ultimately, the suffrage of voters.

Thus, element (d) 1s unnecessary in this case and should not be adopted.
Should any instance of fraud or negligence be committed by any individual,
including a COMELEC official and an employee, that would call for the
application of Sections 5, 6, or 45, the COMELEC could simply entorce the
proper provision to protect the integrity of the elections, order the holding of
the elections on another date, and then charge the erring individual with the
appropriate election offense!®® and/or other criminal, administrative, and civil
liabilities.

194 §ge CONST. art. IX (C), § 2 (1).

195 Pangandaman v. COMELEC, G.R. No. 134340, 319 SCRA 283, 299, Nov. 25, 1999.

196 Phil. Nat’l Construction Corp. v. Ct. of Appeals, G.R. No. 159270, 467 SCRA 569,
584, Aug. 22, 2005. “Contributory neghgence is conduct on the part of the injured party,
contributing as a legal cause to the harm he has suffered, which falls below the standard to which
he 1s required to conform for his own protection.”

97 Aystria, 39 SCRA 527, 531.

198 See BELECT. CODE, §§ 264, 265.
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In sum, the COMELEC, in deciding to postpone or declare a failure of
election on account of forve majenre, should adopt only the principles in civil law
that deal with the nature of force majenre, and exclude those principles that pertain
to exonerating an obligor from liability.

CONCLUSION

We finally go back to this Article’s primary question: How may the
COMELEC consider as forve majenre a COVID-19-related event and then use it
to justity the postponement of an election or the declaration of a failure thereof?
The foregoing framework proposes a guide that the COMELEC may use should
it face the same question in future elections.

To resolve the question, the COMELEC should first identify the specific
COVID-19-related event and then determine if the event may be classified as
Jorce majenre under Article 1174 of the Civil Code. After which, the COMELEC
should resolve whether such force majenre may be characterized by the qualifying
circumstances under Section 5, 6, or 45 of the OEC. All such steps propetly
tollowed will render sound justification for the COMELEC to decide whether
to postpone an election or declare a failure thereof on account of the COVID-
19-related event.

While this Article focuses on the COVID-19 pandemic, it should be
noted that the proposed tramework and accompanying discussion may also assist
the COMELEC in classifying as force majeure other events unrelated to the
pandemic. This Article aims to contribute not only to the growing literature on
the legal effects of COVID-19, but also to the relatively scarce scholarship on
the application of civil law concepts such as forve majenre in election law.

While this Article undertakes to present a comprehensive assessment of
suspending elections due to COVID-19, it recognizes its limitations in the
broader inquiry on whether the government should legally prevent the conduct
of upcoming elections. As discussed, the power to postpone and declare failure
of elections 1s merely a delegated authority by Congress, which has the ultimate
power to decide whether future elections should continue as scheduled.
Assessing this power requires an examination of constitutional tenets that lie
beyond the purview of forve majenre principles in civil law and needs further
discussion.

In proposing a framework for postponing and declaring a tailure of
elections due to events caused by the pandemic, this Article does not intend to
promote the disruption of democratic elections. On the contrary, it
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acknowledges, and even alludes to on several occasions, the fundamental
importance of the regular conduct of elections in the legitimacy, stability, and
continuity of any democracy. The cited provisions of the OEC are themselves
crafted with the thought of maintaining the regularity of elections, while at the
same time ensuring to protect the voters” right to suffrage from threats to
undermine its exercise.

Indeed, during unforeseen or inevitable times, the State should be able
to make a careful and well-founded decision to briefly suspend the exercise of
the right of suffrage, if only to guard its integrity, so that this constitutionally
cherished right may be exercised again the soonest possible time.

- 00o -



