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This \rticlc presents a systematic exposition of the competition

clauses under Section 19, Article X11 of the 1987 Philippine
Constitution, as well as adjunct antitrust provisions under paragraph

2, Section 1, Article XIl and Section 11(1), Article XVI. The analysis
ultimately reframes the competition clauses as a cognate of (1) pro-

competition policy as commonly articulated in restraint of trade

jurisprudence and (2) the public welfare. This \rticle, however,

OC// as Allan Chester Nadate, Lee I )dson Yarcia, April - jo Guiang & Ma. Lia Karen
Magtibav, Th, Pub/ic Il"//fin Dimensioi of tc Comp/iill G/uscs: An1 I ;7Poszsii aidi .ippi~l//atioil of thi

Propeor bndiices with -didese' Public Hea//b Impac/s, 90 Pt uL. L.j. 734,
(page cited) (2017).

The views and positions in this Article are those of the auIthOrs in their independent

professional and expert capacities and do not necessarily represent that of their affiliations and
organizations.

J.D., University of the Philippines (UP) COllege of Law (2018, expected); B.S.
Nursing, UP College of Nursing (2012). Legal Researcher, Healthnu~stice Phil., InC. PIesident,
UP L aw Debate & Moot Court Union. Member, PilPPINFI ,\\ J)itRNAL., Vol. 89. Team

Member, Philip C. Jessup int'l I. Moot Ct. Competition (2016); 131 Asia-Pacific Int'l
Humanitarian L. (1HL) Mot (Hong Kong); Nat'I Moot Ct. Conmpetition on IllL' (2014).

J.D., UP (ollege of Law (2018, expected); NI.D. (2012), B.S. Basic Medical Sciences
(2010), UP College of Medicine; Certificate on Global Tobacco Control Leadership, Johns

Hopkins Bloomberg School of Public Health (2015); Certificate on Research Training on

Tobacco Industnr Documents, University of California San Francisco (2015). Polic & Research
Officer, NoBox Transitions Found., Inc. Member, P1 laiiPI Lw jt)LR\ \., Vol. 90. Team

Captain, Philip C. Jessup Int'l L. Moot Ct. Competition (2017); 131 Asia-Pacific 1111, Moot

(Hong Kong); Nat'1 Mont Ct. COmpetition o IHlI (2014); Member, Order of the Purple
Feather (2015); 2013 Concours ]ean-Pictet Competition (2013).

).D., Atenec de Manila University School of I aw (2018, expected); RN, B.S.
Nursing, UP College of Nursing (2012). Research Associate, I Health lutures O1und., Inc. (2014-

201I). Vice President for Iinance, Ateno Societ for the Protection of Civil I ibertics; Member,
Bd. f F ditors, Alii 1 \N\ It \ORAL.; Resident Intcri, Atteneo I Human Rights Center. Co-
recipient, 81 lbaraki KastImigaura Prize (2014 \World Lake Conference, Perugia, Italy).

(certificate on Global Tobacco Control, Johns I-Iopskins Bloomberg School of

Public Health (2017, expected); J.D., UP Collcgc of ILaws (2015); .:A. Englislh, UP College of

Arts and Letters (2010). Legal CtoniSultant, FlealthtIusticC Phtilippices, In1C.

797



PIlIPPINE LAW JOIRNAL [VOL. 90

properly situates and highlights public welfare or the "common
good" as a discrete element-a construction hitherto unpronounced
in Philippine legal literature. With this normative background, this
Article then demonstrates how an imposition of a two-tier taxation
structure for tobacco products or similar excise tax regimes results in
a violation of the competition clauses. In particular, the Article
argues that the enactment of H. No. 4144, a highly popular measure,
which passed in the House of Representatives in December 2016,
would establish and institutionalize an unreasonable restraint of trade
from the perspective of both elements. In addition, this Article
examines extensive domestic jurisprudence on restraint of trade,
synthesizing these to propound anti-competition controversies under
the following trpologv: contractual, statutory, and constitutional. In
this manner, too, the public welfare dimension of the competition
clauses is made more explicit for the purposes of future litigation.

"Xo egis/atmre can bagain away
the pitblic health."

-The Supreme Court of the
Philippines (1915/2000)1

I. INTRODUCTION

Efforts to revise certain provisions of Republic Act (R.A.) No. 10351
or the Sin Tax Reform Act of 20122 have pushed through with remarkable ease
in the House of Representatives.3 Just one week after it was first heard in the
Committee of Ways and Means in December 2016, [louse Bill No. 41444 was
unanimously accepted with little regard for the strong opposition of the
Department of Finance (DOF), the Bureau of Internal Revenue (BIR), the
Department of Health (DOH), public health advocates from civil society, and

I United States v. Gomez jesus [hereinafter "Gomez jesus"j, G.R. No. 9651, 31 Phil.
218, 225, Aug. 4, 1915. See abo Del Mar v. Phil. Amusement & Gaming Corp., G.R. No. 138298,
346 SCRA 485, 527, Nov. 29, 2000.

2 (2012). An Act Restructuring the Excise Tax on Alcohol and Tobacco Products
[hereinafter "Sin Tax Reform Act of 2012"[.

Ben 0. de Vera, LaonaIkers rush to d/eed fiesh tar-tier tax on c/garl/es, PHi.. DALIA
INQLRI R, Dec. 5, 2016, araiabe at https://business.inquirer.net/220743/lawmakers-rush-
defend-fresh-two-tier-tax-cigarettes; RG Cruz, o la tan' ameilnient breep's throqbh House pane/,
ABS-CBN Nxvws, Dec. 6, 2016, at http://news.abs-cbn.com/busineSs/ 12/06/1 6/sin-tax-law-
amendment-breezes-th-rough-house-panel.

4 H. No. 4144, 171 Cong., 1< Sess. (2016). An Act Amending Section 145(C) of the
National Internal Revenue Code of 1997, As Amended. This was filed by Representative
Eugene Michael B. De Vera of the ABS Partxlist.
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evcn national associations of tobacco farmers.5 In another week, the Lower

House approved the bill by an overwhcelming majority. 6

In contrast, it took more than three months for H. No. 5727, which

cventually became the Sin Tax Reform Act of 2012, to see plenary
interpellation after the committee deliberations in the 151 Congress. Even

with the certification of the President for immediate enactment, it took more

than a month before it was approved on its third reading.8

This unprecedented haste and support, made by bypassing
consultations with industry stakeholders 9 and consumer groups who will be

directly affected by the measure, broadly demonstrates the contentious and

peculiar political context of tobacco taxation laws in the Philippines.'"

The development is certainly disconcerting. The passage of the Sin Tax

Reform Act in 2012 was, after all, at once a landmark for sound taxation

reform, revenue generation for public health, tobacco control, and

subsidization of alternatives to tobacco farming, as it was an abrupt and

heavily-resisted disruption to the relatively stable market forces that tobacco

manufacturers have been relying on in their industry for the past 15 years.'1

It is with this history of the law in mind that the DOF-the

government's steward of sound fiscal policy-strongly opposed the measure,
which, apart from refuting the rationale of the bill,1 2 also highlighted the

5 Dlo't i1ess irl// sin tax, PHIL D.ilty INX IilR, Dec. 19, 2016, aiiaibi a/

http://opinion.incluirer.net/100 130/dont-mess-sin-tax; Chino S. Lcyco, D01, stroe/y' opposes

Holeuse bid oi tro-tiered sia tax rigine, Al.A BL1..., Dec. 6, 2016, a/a/Iabe at

http://business.mb.com.ph/2016/1
2 /05/clof-strongly-opposes-house-bid-ontwNo-tiered-sin-

tax-regime.
6 Mara Cepeda, Housce approres bi/l that rores ln/oirm cgante tax, R:PI\'EtIR, Dec. 13,

2016, at http://ww.rapplcr.com/nation/155411-house-approves-twNo-tier-tax-cigarettes-3rd-
rcading.

r The first committee hearing for the Sin Tax Reform Act of 2012 was set on

February 6, 2012, with committee approval on May 9, 2016.

The certification of the President was madc on Max 15, 2016, the same day the

Committee Report was filed.

l 

lames Kionstantin Galvex, Faicrs, stakeholdcers oppose tobacco sin tax, TI-t. MANI1A
t \tiKs, Dec. 3, 2016, ari//ale at http://www.manilatimes.net/farmers-stakeholders-oppose-
tobacco-sin-tax/29970

9 .
RcNx Ga mboa, The Is/ac of R-1 8240, Tim:> PHiL.. STAR, Mar. 19, 2012, ai/able at

http://'wxw.philstart.com/business/ 7 88273/egacy-ra-8240.
1 The ptecursor of R.A. 11351 was Rep. Act No. 8240 (1996).

1 "If indeed farmers are at risk, the Department of Agriculture, National Tobacco

Administration, and host local government units should have used the earmarked feinds

intended for tobacco farmers as provided in the law. [...| ITlobacco farmers should have

benefitted from the Sin Tax Reform, contrary to claims." 'mLara Cepeda, DOF: /il/l imposieg 2-ier
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financial' and public health implications'I of the proposal. It is with the same
history in mind that authors of the bills that became R.A. 10351 rejected the
principles behind the bill now before the ILower Housc.' 5 The body of
evidence that goes against the measure trumps the weak arguments of
supporters of H. No. 4144 that Filipino tobacco farmers and growers were
suffering because of increased excise tax rates on tobacco products. 16

Put in this light, it is, therefore, not unexpected that the measure,
which now seeks to undermine the progress and gains made by R.A. 10351
with its goal of "maintaining the current excise tax system on the cigarette
packed by machine"' would again meet staunch opposition from the tobacco
industry, which has now fiscally and operationally adapted to the new excise

tav ow /I ;;ron'/ bee/// fjinvn;, RWP\ILER, Dec. 6, 2016, n/ http://1-wwrapplercom/
nation /154690-dof-hiouse-)ill-two-tier-taOx-ciga rettes-farmers.

1 "The DOF added that II. No. 1444 w1ould give tiobacco companies incentives to
'employ pricing strategics in orlr to stao within the lower band, resulting in the continued
access to low -priced cigarettes.' Id.

1 "Cirtlncc ar /// han/i/ naI/l of/b/r/ pc an-id' /om. 'The principle behind unitary
taxation for cigarette products is that the ills that these pt(roducts cause to the general public,
whether through first-hand or second-hand or third-hand smoking, are n(o xvav different
between a low-priced and a high-priced brand. I...] A two-tiered structure onil proimotes
downshifting and therefore does not fully d iscOUrage tobacco constimption." Id. (1Emlphasis
supplied.)

SI'he manifestations and interpellations of Representatives Pia Cayetano and Edcl
Lagman were recorded. Rep. Lagman voted against H. No. 4144 for several reasons, among
them: 1) all government agencies invited during the public hearings, except the National
Tobacco Administration, opposed it; 2) the Sin Tax Reform Laxw wv as hailed as a health measure
such that anm amcndment thereto should priori/i/e health concerns; 3) the unitary system is
considecred the best practice globallk; 4) all principal players in the cigarette manufacturim
inlcustry, except Mighty Corporation, xere against the measure; and 5) the latter principally
favored Might Corporation that produced low-grade and loy-priced cigarettes. 55 H.J(i oRN.1,
18, 1>1 Cong., 1F Sess. (Dec. I3, 2016).

Deputy Spcaker Pia S. Cavetano said that 11 No. 4144 intended to derail R.A. 10351
by institutionalizing a two-tier tax s-stem for cigarettes. I1cr negative vote as explained in part
because it was totally against the advice of the Dep't of I Icalth (1OH) as a health measure as
well as the Dep't of Fin. (D )F) which wanted to give R.A. 1035 1 a chance to be implemented.
She explained that a unitary sostem \xill make revcuie collection easier and there was no reason
to go into a two-tier system that wouldi make cigarettes cheaper and more accessible to the
youth. Id. at 18-9.

VOting in the ne-ative, Rep. jocel- n So Limkaichong explained that the Bill
undermined the health gains of the Sin Tax Reform Law, which was still to be implemented by
2017. She said that any effort to change said law would have an impact on its original
configuration to address health. She stressed that in maintainiog the unitarv tax sostems, the
government would achieve a simple balance with regard to health, taxes, and the protection of
tobacco farmers. Id. at 19.

11 The consistent position of the proponents of the bill is that the unitary taxation
schemie is disadvantageous to local tobacco farmers. See 52 I.JutRNAL 11, 171 Cong., I' Sess.
(Dec. 6, 2016).

F 1-1. No. 4144, 17'" Cong., 1, Sess., Explanatory Note (2016).
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taxation regime. And after all, the proposed measure introduces rates that are
higher than the one prescribed in the revised Section 145(C) of the National
Internal Revenue Code of 1997 ("Tax Code").' This naturally translates to
greater tax burdens among tobacco manufacturers.

What is surprising, however, is that this time, the increase in excise tax
found unconditional support in a seemingly unlikely ally-Mighty Corporation,
a tobacco manufacturer. It holds the second highest local market share for
machine-made cigarettes after Philip Morris Fortune Tobacco Corporation
("PNlFTC").'

Through a self-described "consultant" and a former chief of the
National Economic and Development Authority, Mighty Corporation argued
that "when the unitary excise tax is imposed [in 20171, this would displace
more local farmers."2) The framing of this discussion as an issue of tobacco
farmers' economic rights drew challenge not only from the fact that tobacco
farmers' groups oppose the measure, but from the fact that H. No. 4144
obviated the need to amend Section 288 of the Tax Code, as amended by R.A.
10351, pertaining to subsidization of alternatives to tobacco farming.

Much like similar earlier proposed amendments to the Sin Tax Reform
Act of 2012, the contest arising from H. No. 4144 leads "to questions about
the dynamics of local cigarette marketing," the very reason why the measure
has been criticized as being "pushed" mainly by the corporation itself, since the
enactment of such structure would particularly benefit it."

This "benefit" prima facie raises questions regarding the proposed
statute's validity under Section 19, Article XII of the 1987 Constitution, which
prohibits unfair competition, restraints of trade, or combinations in restraint of
trade, whether as a result of public or private machinations. This was, in fact,
raised by the DOH in a paper sent to Congress in relation to a possible
international trade investment dispute. The Secretary of Health warned:

IS H. No. 4144, 17,1 Cong., 1st Sess., §1 (2016), comvpanr n//b TAx Con, art. 145(C).
Set Panet/o: Dafterle ordew arst ofAl/ 1g/) Corp. onwe; AN1A>il.A Br,., Mar. 7, 2017,

a//lab/e a! http://new-s.mb.coi.ph/2017/03/07/panelo-duterte-orcers-arrest-of-mighty-corp-
ownfler/.

Ben (). de Vera, So/os back A oigy on tax bi//, PHil. 1 1.v1\QtiIRR, Dec. 6, 2016,
,ara//ab/eat https:/ /husiness.incluirrnet/2208h 9/s hit ns-biack-mnightv-ax-bhill.

Rci Gamboa, Insittdioi atti//pt t sbre/-I tobacco tax Ti PiiI'111.. STAR, Sept. 8, 2015,
ar/aab/ at http://wx-xw.philstar.com-:8080/business/2015/09/0)8/1497()85/insidious-attenpt-
Subviliert-tobacco-tx-xw.

Ben 0. de Vera, Railoaded cipaint atx bi/I s/wmetd, Pili.. D.ilis INq/0i1R, Dec. 8,
2016, arat/abt at htps://business.incilirer.net/ 2 2((951 /railroadecd-cigarette-tax-bill-slamiimnhted.
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The Philippines lost a VTO case in the case of distilled spirits
because there was de facto discrimination \when the excise taxes
applied for locally manufactured distilled spirits were much lower
than imported ones. It was determined by the WTO that the excise
tax system discriminated against foreign manufacturers since most of
the locally produced distilled spirits used alcohol that was fermented
from locally produced sugar (and had a lower tax rate). The intention
of this bill in proposing this two-tiered structured proposal is to
protect local farmers - a lower excise tax for tobacco produced
locally. This is not de facto discrimination ex post but de facto
discrimination ex ante.2 "

Derived from an act of legislature, the advantage that Mighty
Corporation gained from the imposition of the two-tier taxation system brings
to fore the legislative intent that justified this apparent anti-competitive
scheme. B reversing the fulfillment of the law's intent-that the 2013-2016
two-tax regime should be wholly transitory the government freezes existing
market forces and secures the advantage of one corporation. Publicly available
evidence would suggest that this is an act that is plainly discriminatory and
restrictive of trade.

To fully determine the scope of the constitutional violation, this Article
first describes the constitutional prescriptions of the competition clauses, and
articulates the elements of unfair competition or a constitutionally
impermissible restraint of trade, or combination in restraint of trade. The work
dissects the competition clauses and reveals the intent behind their articulation,
as well as the intent behind constitutional provisions with special antitrust
applications. It differentiates among three forms of competition law litigation
de noro-contractual, statutory, and constitutional-and argues that their
narrow frameworks could not apply to tobacco products, as the pro-
competition policy alone that benefits no one but the tobacco industry must
yield to the public welfare dimensions of the competition clauses.

The latter parts of the Article apply the jurisprudential standard in
characterizing the two-tier taxation in H. No. 4144 as an impermissible (rather
than just an "unreasonable") restraint of trade. It further lays down the
evidentiary requirements in showing that a particular tobacco taxation measure
is unconstitutional, discussing the role of examining public welfare
considerations in a successful competition clause challenge and applying the
same in the measure. This Article concludes by highlighting the role of tobacco
taxation as primarily a public health measure in light of the regulatory nature of

23 Iris Gonzales, Special Report: Dera/ing the Sin Tav Re/riwi La, TII PHiL.. STAR, Dec.
31, 2016, ara/lab/e at hittp://www.philstar.corm/business/2016/12/31/1 6 5 8 2 00 /special-repor)t-
derailing-sin-tax-reform-law.

80)2 [V l.90
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this inherent and plenary State pover. An Epilogue situates the state of things
in relation to this possible controversy.

Put in other words, the tobacco industry and other industries with
grave public welfare impacts are sni genens- not in the same manner that the
antitrust norm in the press is sii geuieis by constitutional fiat, nor in the same
way that telecommunication industries or other deregulated industries etched
by respective statutory classification are. The tobacco industry is sui generis
because it affects the fundamental human right to health.

I. THE LEGAL LANDSCAPE OF COMPETITION CLAUSES AND ADJUNCT
PROVISIONS: CONSTITUTIONAL CONSTRUCTION

The competition clauses in Section 19, Article XII of the 1987
Constitution24 do not stand as the exclusive constitutional norm or rule on
antitrust, unfair competition, restraints of trade, or combinations in restraint of
trade. This much is clear in the wording of the Constitution. Other provisions
repeat the proscription against antitrust or anticompetitive arrangements, each
having been deliberated by the Charter's framers with the clear intent to refer
back to Section 19, Article XII. These "adjunct competition clauses," as they
shall be referred to in this Article, cover two discrete provisions: Section 1,
Article X1I2 5 refers to both local aid jbregz antitrust arrangements, and Section
11(1), Article XVI 26 further strengthens the rule in mass media.

"i .The State shall regulate or prohibit monopolies when the public interest so
requires. No combinations in restraint of trade or unfair competition shall be allowed." Coxsi.
art. XII, § 19.

25 "The goals of the national economy are a more equitable distribution of

opportunities, income, and wealth a sustained increase in the arnouint of goods and services
produced bY the nation for the benefit of the people and an expanding productivity as the key
to raising the rquality of life for all, especially the underprivileged.

The State shall promote indistrialization and full enmployment based on sound
agricultural development and agrarian reform, through industries that make full and efficient use
of human and natural resources, and which are competitive in both domestic and foreign
markets. I lowever, the State shall protect Filipino enterprises against unfair foreign competition
and trade practices." CiOINST. art. X11, 1 1, 111 1-2.

" "The ownership and nanageient of mass iedia shall be limited to citizens of the
Philippines, or to corporationss, cooperatives or associations, \xwhollY owned and managed by
such citizens.

Thie Congress shall regulate or prohibit monopolies in commercial mass imedia when
the public interest so requires. No combinations in restraint of trade or untfair Competition
therein shall be allowel''d." (NST. art. XVI, § 11(1).

2017] 803
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This Article, in looking into al the pertinent discussions by the
Constitutional Commission, reveals clear themes from the phrasing and
expression of these clauses.2

Firrtly, it is demonstrable that the definition of what are regulated or
proscribed-monopolV, unfair competition, restraint of trade, and
combinations in restraint of trade-ultimately referred back to American
antitrust jurisprudence as their legal or normative foundations. Therefore, to
understand what the competition clauses or the adjunct competition clauses
mean, the distinctions under Anglo-American jurisdictions need to be
clucidated. These distinctions, however, need to be indigenized considering the
overarching Filipino-centered policy in Article XII.

Secondly and in relation to the above, these clauses were written in such
a wa that they cover to the greatest extent possible all commercial
arrangements or transactions which may result or has the tendency to result in
restraints of trade. Thild/', lbv virtue of their references to then-contemporary
statutes and case law, the competition clauses and their adjunct art a mix of
self-executing and non-self-executing constructs, where the State, through
Congress, is given a broad, but guided, discretion as to the definition and scope
of the norm.

Finally, it is clear that beyond the "competitive spirit" of these
provisions, the competition clauses and its adjunct put premium on the
"common good," 0r the "public welfare." The framers were consistent in
describing and defining these clauses as a product of two cognate eleients:
first, the public policy of competition, and second, the public welfare
dimension.

- This approach of constitutional cnti1rLICl iii inds applicition \here the
constitutional provision i iuStion could not be interptretd Or applied based exclusively on its
plain meaning. Any Cquiv OClit\- of the provision, as to "th1e import and react of a colstit utlional
pro ision" should he settled through resort to "extranteous aids of construction, such as debates
and proceedings of the Constitutional Convention, to shed light on and ascrtain the intent of
the framers or the purpose of the proVision being construed." Funa v. Villar. G.R. No. 192-91,
67( SCRA 579, 604, Apr. 24, 21)t2; "It may also be safely assumed that the people in ratifying
the Constitution werce guided mainlY by the explanation Offered by the fraimers." Nitafan v.
Coimm'r of Internal Revenue, (.R. No. L-78780, 152 SCRA 284, 291-2, Jul 23, 1987.

For guidance from recent cases, see Ple- I iaianzares v. COMrE1iti t, G.R. No.
221697, 786 SCRA 1, Mar. 18, 2016, examining the deliberations of the 1934 Constitutional
Commission to sho- the fraiers intent to cver fountdinitgs Under the puriew Of Filipino
citizenship.

The coipetition clauses had never been, and cannot be, interpreted and iqpplied rcrba
/t because of the disparate treartrt that restraint of trade jurisprudence created throughout
the history of the concept since the 14 )()s. Ve Part III, ia/t.
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A. The Intent Behind the Competition Clauses: Definitions

Institutional arrangements among various industry players, as well as
the limited capacity of government regulators, have, to a large extent, affected
the number of trade-related disputes that appear to directly invoke the
competition clauses.25  This is also due to the fact that the Philippine

Competition Act,29 the country's most comprehensive statute on the subject,
was only passed in June 2015 to "penalize a//brms of unfair trade, anti-
competitive conduct[,] and combinations in restraint of trade"' despite the
Philippines' antitrust lIws stretching back to the Spanish colonial period in the
carly 1990s.31 The fact that the distinction among the concepts of monopolies,
unfair competition, restraints of trade, and combinations in restraints of trade,
as used in its constitutional law meaning, is also not as distinct as in other
jurisdictions further demonstrates this paucity."

In fact, constitutional deliberations of the 1987 Constitution as regards
the competition clauses are particularly illustrative. They show the legal
foundations of the terms as they were contemplated by the framers, and that
these foundations were at most, muddled; Hi'.:

MR. NIAAMBONG: This is my next point: We have mentioned here
in one of the provisions, words or phrases hke "monopolies,"
"combinations in restraint of trade," and "unfair competition." My
question is: Are they understood, as used in the provision, in relation

to the definition of the same terms in the Revised Penal Code,
because Article 186 thereof mentions "monopolies and combinations
in restraint of trade"; Article 189 speaks of "unfair competition";
Article 187 speaks (if "importation and disposition of falsely marked

articles" Or do these terms, as used in the provision of this
Constitution now being formulated, have meanings more general
than those indicated in the Revised Penal Code?

2, "IThc enforcement ot competition rues in regulated sectors until today is very
limited. No competition cases have yet been brought to court by any of the b) dies despite the
fact that a iumhcr of these regulated markets appear to be highly concntratcd and hence
susceptible to restrictive practices." United Nations Confercnce on Trade and Dlevelpment,
Vlu)1on tar' Peer Revicw of (Cinpe tition Law and Pl iicy: Philippines, at 10, TlD/1/C.1I/CI.P/31
(May 1, 2014).

Rep. Act No. 10667 (2015).
" 2(c). (Ema phasis supplied.)
SSc. tge ner//Tristan . Citindig, The Il: IN (oIpetitisn Lie Pry/ct: Thos Pi,p//es

Report (Mar. 31, 200t), at hitp://wwi \\ftc.o.jp/cacpf/ 02)/philippines-r.pdf.
"The ternas 'mntaipiily, 'combination in restraint of trade' and 'Lnfair co mpetition'

appear to h ae a well-dcefined mcaning ill ohier jurisdictions.' ( okonlgsir, Jr., in/ia noite 8 1, at 3'6.

(1mpahasis suplied.)

80520171
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IR. VIl HAGAS: No, ,Ne read them in tho ccntext of the Rised Peua/
Code.

MR. NIAANMBONG: They are in the context of the Revised Penal
Code. Thank you."

This was reiterated by Commissioner Regalado F. laarnbong in a
subsec 1uent exchange in the plenary.1"

At the outset, therefore, the framers of the Constitution themselves
relied on the definition of these related terms in the Revised Penal Code, where
these activities are deemed criminal offenses, as compared to, for instance, the
common law contemplation on restraint of trade." Given this insight, any
originalist construction"" of the jurisprudential interpretation of these crimes at
the time1 would point to the f llowIng rCSultS: nonC.T

This is because the statutory history on antitrust had to mirror
Amcrican case law.Y While the Philippines has had statutory rules dealing with
monopolies and combinations in restraint of trade as early as the late 180)0s,
owing to the Spanish royal decree to enforce the Spanish Penal Code of 1870
in the country, " these provisions were later on supplemented by Act No.
3427,4 which was mainly transplanted from the Sherman Act of the United
States,4" until its repeal bv the Revised Penal Code when the latter took effect
on January 1, 1932. Article 186 of the Revised Penal Code is a blend of the Old
Penal Code and Act No. 3247.

Recognizinig that jurisprudence on Article 186 of the Revised Penal
Code is negligible, the Department of justice even expressly recommended that
courts resort to "decisions of United States courts interpreting provisions of
the Sherman Antitrust ],aw\-." 42 And so these definitions would be beclouded

Ill Ri c. (' )\5T. a( el\i'\ 325 (Aug. 14, 1986). (lHmphasis sucpplie(d.)
Ill Rim(< Cu\sT. Caisi \ 65) (Aug. 23, 1986). The section was approed with 39

wotes in favor al ind i n e against. I/.
See diScussion in) Parct V, in/.
At least, in so far as oriinail mec ning er original intent is concerned. Sec I mil A.

lileinhaus, I //si a P eeden/: T e Pos/l'ha11 s / Proeh/m in (o11sl//l//ola/ ILar, I H) it 1 I .]. 121
(2000); (an /\l i a, 120 11 \ , i. I/. RI'\. 1279 (2(H(-).

Catincie, san/e note 31, at 3, eilg Dep't of justice (D0J) Opinion No. 19, s. 1962
(1962).

See id. at I .
I uind in Articles 543 to 545 eof the said IeCode, which was in force in the Philippines

from Julk 14, 188- toe Dec. 31, 193 1. The were contained in Chapter V, on -0c /as mlla/aini/aelcies
P/n; el//i r c/na de /as cosas (Machinations to alter the prices eof comm o dies).

" (1925). An Act to Prohibit Monoplies mnd C()m bihinatioens in Restrain le Trade.
4 Catindig, slpml nete 31, at 2.
- See /d. at 3, c//img Dep't ed justice (DO(1) Opinion No. 19, s. 1962 (1962).
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when, at the same time, the framers refer to foreign jurisprudence, as compared
to the Revised Penal Code, as the structure upon which the current
competition clauses is founded. This is obvious from the exchange of
Commissioners Napoleon G. Rama and Bernardo -M. Villegas:

NIR. RAMlA: [. jA]ithough the statement has been made by the
Chairman that this would not prohibit the State from setting up
monopolies, the second sentence in Section 14 seems to contradict
that statement because it states: "No combinations in restraint of
trade or unfair competition shall be allowed." It is addressed to both
the State and the private sector. So, does the Commissioner think
that there should be some kind of a phrase here that would allow the
government or the State to set up monopolies that would serve the
common good&

MR. VILLE GAS: The second sentence is inleipre/ed in the con/ext/ of/he
antitrust legs/ation or the jrisprudence on antitrusi legislation, for example, in
the United States, to the extent that combinations in restraint of trade
or unfair competition actually prejudice the consumers and the
people. Then that is where the law comes in. But precisely, there are
certain monopolies which actually favor the consumers because of
the economies of scale since we do not have unnecessary duplication
of resources. However, these types of monopolies have to be
regulated. t

The records of the Constitutional Commission mean only one thing: to
discern the scope and extent of the prescriptions and proscriptions in Section
19, Article XII, the "context of the antitrust legislation or the jurisprudence on
antitrust legislation" has to first be articulated, especially insofar as they are
applicable to the political, social, and cultural regimes that cover the
Philippines.

This conclusion is supported by an analysis of the adjunct competition
clauses. In any case, these foreign distinctions need to be indigenized
considering the overarching economic protectionism or Filipino-centered
policy in Article XII.

B. The Intent Behind Provisions Adjunct to
Section 19, Article XII

The competition clauses in Section 19, Article XII are not the only
provisions in the 1987 Constitution that pertain to proscriptions against anti-

SIll RUc. (iNSi. C(o f\t/ 258 (Aug. 13, 1986). (Emphasis supplied.)
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competitive arrangements. 44 This has important implications in relation to
constitutional construction. At the outset, the repetition of these expressed
policies points to its strength as a constitutional norm. This policy is provided
in Section 1, Article XII on national economy and patrimony:

SECTION 1. The goals of the national economy are a more
equitable distribution of opportunities, income, and \vealth; a
sustained increase in the amount of goods and services produced by
the nation for the benefit of the people; and an expanding
productivity as the key to raising the quality of life for all, especially
the underprivileged.

The State shall promote industrialization and full
employment based on sound agricultural development and agrarian
reform, through industries that make full and efficient use of human
and natural resources, and which are competitive in both domestic
and foreign markets. 1-loaer; the State shall protect Filipino ente/prises
against i//air /onrin competition a/d trade practices.

In the pursuit of these goals, all sectors of the economy and
all regions of the country shall be given optimum opportunity to
develop. Private enterprises, including corporations, cooperatives,
and similar collective organizations, shall be encouraged to broaden
the base of their ownership.i?

Furthermore, Section 11(1) of Article XVI provides:

SECTION 11. (1) The ownership and management of mass media
shall be limited to citizens of the Philippines, or to corporations,
cooperatives or associations, wholly owned and managed by such
citizens.

The Con gess shall isga/ate or prohiblit monopolies in commetrial mass
Izedia anlen the public interest so tyqnhs. No combinations in restatint of trade
or i//ir competition therin s/ha/I he a/Ione( 1.4

These provisions highlight several points. As regards the adctar!
competition clause in the second paragraph of Section I, Article XII, an
extensive discussion by the Constitutional Commission shows that the whole
gamut of restraint of trade had been contemplated. The modification of

44 As compared to the 1973 Conistitution, which sets a norm on antitrust or anti-
competitiveness only through art. IV 2 2, or the 1935 CInstitution which sets no similar norm.

4O Ct\si. art. XII, / 1. (Emphasis supplied.)
46 Co sT. art. XVI, 2 11(1). (1 Emphasis supplied.)
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Section 19, Article XII froi its precursor in the 1973 Constitution0 would also

confirm this.'5 This rationale was explicated more thoroughly by Commissioner
Villegas and Commissioner and later Supreme Court Associate justice Florenz
D. Regalado:

MR. REGALADO: I would like to seek clarification on this which, if
satisfactorily ansvered, may avoid any further amendment. The

progenitor of this is Section 2 of Article XIV of the 1973
Constitution which provided that: "The State shall regulate or

prohibit private monopolies." May I know from the committee why
the word "private" was deleted here, so that this now refers to all

kinds of monopolies, public or private, as the case may be?

MR. VILLEGAS: Madam President, it has been the experience that
some government monopolies, like the National Power Corporation,
should also be regulated by the equivalent regulatory body of the
government. So, all monopolies, whether thee be run by the private
sector or by the government, should be subject to regulation for the
gotd of consumers.42

Moreover, Commissioner and later Supreme Court Chief justice
Hilario G. Davide, Jr., introduced the provision to give plenary jurisdiction on

all forms of restraints of trade-covering domestic and foreign restraints of

trade, and combinations in restraint of trade. This is supported by the

suggestion of by Commissioner and later Supreme Court justice Adolfo S.
Azcuna who added the words, "and trade practices":

MR. DAVIDI: I would lke to add something after
"CONIPETITI()N"-"OR COMBINATIONS IN RESTRAINT
OF PHILIPPINE TRADE." IT WILl. READ, "HOWEVER THE
STATE SHALL PROTECT FLIPINO ENTERPRISES
AGAINST UNFAIR FOREIGN C()MPETITION O1R
COMBINATIONS IN RESTRAINT OF PHILIPPINE TRADE."

I "The State shall regulite or prohibit private monopoties when the public interest so

requires. No corbination in restraint of trade Or unfair coimpetition shall he allowed." 1973

Ci isT. art. XIV, § 2.
m III RC. CONS iT. Ciix'N 256 (Aug. 13, I986). (Emphasis supplied.)
Coimmentators on this provision usually limit their discussion of the competition

clauses tin this desvelopment. "The provision is a statemenit of public policY on miiniopolies and
Ots coinaitioins in restraint Of tride. It should be ioted that, as the provision is worded,
mmon opolits aic not necessarily prohibited b the COinstitution. The State rmust still decide
whether publc interest demands that monopolies he regulated or prohibited. (n the other
hand. Coimlbinition in restraint of trade and ucsfair co mpetition are prohibited b' the
(cInstitutiocs." )e, C". Ji) lQ[ (C. G BRN \s, T iel 198- Cci\sTITLitx cc i ii, Re ii:Aut ii I
ii i I Il IiP\ s: (ta i\lKiTRY 1)56 (1996 ed.).

"IIll Ri COiST. (Emil' 649-650 (Aug. 23, 1986).
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MR. VILLEGAS: So the proponent would just repeat what is
contained in another paragraph.

MR. DAVID: This is now against foreign competition.

MR. OPLE: Yes, the principal frame of reference is cartelization
right here in the country. Is Commissioner Davide now putting this
in a different focus so that Philippine enterprises may be protected
from combinations in restraint of trade by foreigners?

MR. DAVIDE: That is the thrust against fbrezgners because we have another
prorsion herefr domestic restraints or combinations in restraint of trade.

MR. AZCUINA: Madam President.

THE CHAIRPERSON: Commissioner Azcuna is recognized.

MR. AZCUNA: Can we change that to "TRADE PRACTICES" so
that it will just refer to "UNFAIR FOREIGN COMPETITION
AND TRADE PRACTICES"?

MR. OPLE: It is wider.

MR. DAVIDE: "Unfair foreign competition and unfair TRADE
PRACTICES."

MR. OPLE: Will this include, let us say, Japanese cartel in Japan
playing one timber country against another?

MR. VILLEGAS: Yes, definitely, the Japanese have been doing it
systematically.

MR. RAMA: There are certain industries in the country which are
foreign-owned or controlled and which have monopolized, in a
sense, some basic needs of the country, like toothpaste, for instance.
In other countries, they sell toothpaste or dental cream at very much
cheaper prices. But I understand that here, it is controlled by certain
Americans and that is why we are buying our toothpaste at a higher
price.

MR. VILLEGAS: That will be covered by the section.
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MR. RAMA: This will be covered by the section?

MR. VILLEGAS: )'es, on local practices o na/air conpetition and restraint of

trade.5

The discussions on the second paragraph of Section 11(1) of Article

XVI as an adjunct competition clause reflect the same sentiments as regards
restraints of trade. The reiteration here, however, is more compelling because
of media and the press's recognized importance in a functioning democracy.5 '

More importantly, the deliberations would indicate that the same

ambiguity as regards the definitions of these key terms and the centrality of the

"public interest" as the rationale behind the competition clauses and adjunct

provisions existed:

REV. RIGOS: Mr. Presiding Officer, may I go back to Section 11,
the second paragraph: "No one individual, family or corporation can
own more than one form of commercial mass media in a single
market."

Suppose in my hometown in Quezon Province, I decide to
put up a newspaper business and there is no one else interested to
put up a newspaper business in a community of around 80,000
people, will that be a monopoly under the definition of this
paragraph?

MS. BRAID: No, Mr. Presiding Officer. As a matter of fact, that will
not be monopoly since it is in a single market. The intention of the
provision is to call a spade a spade. Since the "single market"
concept tended to confuse many, we will formulate it to say that
"media monopolies will not be allowed." IWe ill let Congress stipulate

nhat conslites a monopoly.

III Ri. CONST. C(iNi'N 807. (1Hmphasis supplied.)
SI In this regard, the comments made by Commissioner Vicenrte B. Fox are helpful:
A media monopoly is an abuse or perversion of the freedom of the press by
a single individual or a company or companies controlled by hlilm. Its
danger lies in placing in the hands of a man or a group of men a weapon for
the widespread manipulation of vehicles of public opinion, to influence the
public mind and advance his or its selfish economic or political influence to
the prejudice of the larger public interest and \velfare. \We roust regulate the
right of an individual or group of individuals through corporations or
associations to acquire or own mass media establishments which will result
in monopolies with harmful effects to the public." V Rim. Co\sT. Col)i1'N
191 (Sept. 29, 1986).
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REV. RI()S: [Sluppose the people in the community are not vet
ready for any cooperative enterprise, would the Commissioner allow
a single person to put up the business?

MS. ROSARIO BRAID: I think this ni/I be denied under the concep/ of
pub/lic interst. There are exceptions which will be defined under this
concept.

MR. NIONSOD: During lunch, we were disctussing this issue and
what we proposed to do is introduce an amendment to read:
"Congress sha// prohibit or regi/ate monopolies and combinations in rrs/mint o/
trade in m11ass media." So, in the Commissioncr's particular example,
there would be room for regulation, not necessarilY prohibition..

In this regard, this adjunct competition clause for mass media invoked
local antitrust laws and jurisprudence in a discussion that similarly mirrored the
exchanges in relation to Section 19, Article XII. And while there was
recognition that the Congress may set a higher or different standard as regards
antitrust or anti-competitive activities for mass media, it was made explicit that
the "present safeguards of what appear to be [Philippine] antitrust laws" were
suppletorily applicable:

MR. REGALADO: [... As the Commissioner knows, we have both
in our criminal laws as well as in commercial laws definite concepts
of monopolies and combinations in restraint of trade under Article
186 of the Penal Code. And \ve also have our own concept of unfair
competition. Is it the understanding that because this provision will
peculiarly apply only to mass media, Congress shall be completely
free to provide for the correspondin sa/Kgnards independent /oor in addition
to the pinsent saibguards of 'hat appear to be our antitrust lanr

IR. M()NSOD: iladamw President, i /e irprudence, / con/se, on the
inteipretation of these phases would be ruling. However, we do not
preclude the possibility since this proceeds from a constitutional
provision that Congress will define or refine in more detailed
safeguards that would be peculiar to or applicable to mass media.

MR. MONSOD: [] ITihere may be areas xwhere nobody wants to
get involved in mass media, where there is only one entity or one

V Ri:. CiNST. CONlM'N 125 (Sept. 26, 1986). (Emphasis supplied.
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proprietorship that is willing to engage in mass media. In such cases,
since mass media play a very important role in the life of areas that

are not covered by mass media, it would be counterproductive to

prohibit the establishment of mass media form there. And in those

cases, perhaps the appropriate remedy would be to regulate such

enterprises.

MR. SUARHZ: In other words, that is a departure from the basic

principle that there should be no monopolies in commercial media.

That would practically constitute an exception.

MR. MONSOD: Yes. And we will leave it up to Congress to define

the terms of that exception and to balance the interests of the public

to communication or information as against the dangers of

monopoly.

MS. ROSARIO BRAID: Yes. We understand, Madam President,
that this is equi/alen to t/he aiirust kn.s 1 .]

Another important take from the constitutional deliberations is that

Section 11(1), Article XVI was articulated with Section 19, Article XII in mind.

This means that construction of the adjunct provisions must necessarily

consider the intent behind the competition clauses; which, since they

effectively mean or look into the same things, only lend greater support to the

conclusions forwarded. As expressed by Commissioner and later Commission

on Elections Chairperson Christian S. Nonsod:

MR. MONSOD: I...j The purpose of the amendment is precisely to
[...] to protect the public from such monopolies or combinations in
restraint of trade or unfair competition. 1just Iranted to Imlention that this

harnlonites a/to awith, the Irtic/e on National F-mconomn;y regarding mnonopo/ies,

combinations in restraint oftrade an1d na/dir com/ petition4.

C. Competition Clauses as Competitiveness for the
"Common Good"

It is crystal clear from the constitutional deliberations that beyond the

"competitive spirit" of these provisions, the competition clauses and its adjunct

put premium on the "common good," or the "public welfare." The framers

were consistent in describing and defining these clauses as a product of two

cognate elements: jirst, the public policy of competition, and second, the public

welfare dimension.

Id. (Emphasis supplied.)
V RiC. CONsT. (NIM'N 193 (Sept. 29, 1986). (Emphasis supplied.)
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Stated otherwise, the crux of the competition clauses and its adjunct
provisions is "competitiveness for the common good." While this is the first
distinct articulation of this principle in Philippine legal literature based on an
originalist construction, Part III of this Article shows that this is not alien to
Philippine jurisprudence. Local case law on antitrust builds on public welfare
considerations, owing from the fact that the provisions as contemplated by the
framers and Supreme Court decisions themselves stem from a common
progenitor-an inevitable outcome of the nation's colonial past.

Thus when Commissioner Rama asked about the "common good"
behind setting up state monopolies, Commissioner Villegas referred to
"combinations in restraint of trade or unfair competition actually prejudiclial]
[to] the consumers and the people," which the competition clauses seek to
preclude. 5 5 The same reason was prominent in the deliberations about the
establishment and regulation of public monopolies:

MR. DAVIDE: Finally on Section 14. There is no qualification
anymore as to the nature of the monopoly, unlike that in the 1935
and 1973 Constitutions where private monopolies are the ones
prohibited. But in Section 14, the word "private" no longer appears.
May we know the justification of the Committee because I remember
that the Committee, in answer to a question by Commissioner Rama,
admitted that the government may still have a monopoly.

MR. SLARHZ: That is right.

MR. DAVIDE: When the Committee deleted the word "private,"
does it mean that government can be prohibited to [sic] engage in a
monopoly?

MR. VILLEGAS: Definitely yes, because there were so mane cases
under the Marcos regime where certain government monopolies were
to/ii~/eu/j ag/ainst public interest and, therefore, there should have been a
prohibition against these kinds of government monopolies.

MR. DAVIDE: If the idea is really to promote the private sector,
may we not provide here that the government can, in no case,
practice monopoly except in certain areast

MR. VILLEIGAS: No, because in the economic field there are
definitely areas where the State can intervene and can actually get
involved in monopolies for the public good.

III Ric. CONST. OMNIM'N 258 (Aug. 13, 1986).
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MR. DAVIDE: Yes, we have provisions here allowing such a
monopoly in times of national emergency.

MR. VILL.GAS: Not even in emergency; /or the colntiluing a//are of

MR. NIONSOD: May we just make a distinction? As we know, there
are natural monopolies or what we call "structural monopolies."
Structural monopolies not by the nature of their activities, like
electric power, for example, but by the nature of the market. There
may be instances where the market has not developed to such an
extent that it will only allow, say, one steel cottpanv. Structural
monopoly is not by the nature of the business itself. It is possible
under these circumstances that the State may be the appropriate
vehicle for such a monopoly>.

This is also clear from the insights given by Commissioner Rama as

regards the tobacco industry itself:

MR. RAMlA: I was thinking, for instance, of the procedure or the
system in Japan wyhere tobacco is the monopoly of the State and

serves substantially the comvmon good and its revenues form a
substantial part of the budget of the Japanese government.

Therefore, the monopoly on tobacco is a desirable
monopoly; frst, it is hajardous to hea/th; and second, the State converts
this kind of industry into something that benefits the country.

What this statement shows is that monopolization by the State may be

done for industries that are "hazardous to health." The obvious implication is

that private players may be totally eliminated in relation to industries that must

be regulated for the purposes of the common good. While an extreme position,
this thought was not rejected by both committee and plenary deliberations, but

was in fact affirmed as shown in the exchanges among Commissioners Davide,
Suarez, and Villegas. This implies it is not even a question of competition: the

overriding intent of the competition clauses has always been public welfare.

This exegesis of the 1987 Philippine Constitution based on the intent

of the framers Would alone be sufficient from the standpoint of originalism, or
even from a holistic reading of the basic la\v of the land. Furthermore, it would

be adequate to provide for a different standard or treatment in relation to

antitrust for industries, which have clear negative impact to the public \velfare,

6 111 RT:. C(O;ST. (( )MN'N 262-3 (Aug. 13, 1986). (Emphasis supplied.)
-Ill R :. Ca )xsT. U 1'\ 258 (Aug. 13, 1986). (Emphasis supplied.)
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in general, and to public health, in particular. To ignore this would also ignore
the long line of jurisprudence that, while silent as to this constitutionally
concrete policy, remains consistent with this principle and parallel to this
articulation.

III. THE LEGAL LANDSCAPE OF THE COMPETITION CLAUSES:
ANGLO-AMERICAN COMMON LAW

The need to examine jurisprudence on the competition clauses stems
from two premises: first, the competition clauses must be interpreted
contemporaneously with antitrust jurisprudence both locally and under Anglo-
American case law (where the same was transplanted from as a result of
American colonialism) existing at the time of drafting and ratification, and
secold, the crux behind the competition clauses of the Constitution and its
adjunct provisions, i.e. "competition for the common good," is made more
transparent when the body of jurisprudence is examined. Naturally, discussions
of prior jurisprudence can only be properly understood if framed from their
historical foundations.

A. Historical Contexts of Antitrust Jurisprudence: General

Despite the relative sparseness of local jurisprudence as regards these
interrelated concepts, modern antitrust law is an advanced and developed field
of law in jurisdictions like the United States.,' Partly owing from the fact that
"[aintitrust legislation and enforcement is always based on the specific
economic foundation of each country, in accordance with the needs of its
economic structure, foreign trade and size of its companies, and the level of
economic development at a given moment in time,"9 normative reforms that
led to structural and institutional changes towards a more autochthonous
antitrust regime had taken root only after extensive Philippine experience in
local trade and commercial regulations. This is demonstrated in Part IV, which
shows that at its inception, Philippine antitrust jurisprudence parallels restraint
of trade as seen in case law under common law,6" rather than the American

58 "For more than a hundred and ten tears, the U.S. antirust laws have stood at the
center of what I...I could he called the industrial polic of the United States." Diane P. Wood,
The I U. >Antitas I anS in a G/oba/ (on/tev, 2004 C i s. BL. L Rr. 265, 265 (2004); See Dina I.
Waked, Adopioi of AIntitws/ Lanwr in Ikne/opill (on/niees: Rasons and Cha//eigcs, 12 I.L. EC()N. &
Pot)'Y 193 (2016), describing the relativel recent "massive spread of adoption of competition
laws" w orl-dwide.

Shang Ming, lt/tm'nst in China - a cons/andIy ems/ring sbca, COMP i-TION L. I NT',
(Feb. 2009), at 11.

", "The doctrine of restraint of trade is [...] an attempt )\ courts to reconcile the
freedom a to trade \with the freedom to contract." Andrew Scott, The IEvolution of Competition
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standards applicable to interpretation and application of the Sherman Act

(which will be discussed in the next section). Or, in the alternative, that the
Philippine legal regime on antitrust copied the trend of the United States.

The Philippines is, of course, not alone in this experience. "The 21st
century saw a rapid surge in competition law legislation and enforcement ... ]

by various governments I... I resultlingl in the normalization of competition
law enforcement."Cl The increasing complexity of commercial relations and
transactions as domestic, regional, and global economics converge highlights
the need for norms on restraint of trade to be founded on statutes that afford
stability and predictability in enforcement. 2 And, not surprisingly, this same
trend has figured in both English and American law regimes.

In the United Kingdom, competition policy evolved relatively slowly
prior to the Second World War, primarily due to "the commitment to the
politics of /aisseg-/ayn' when British enterprises enjoyed an international pre-

eminence, and then to a growing perception of the apparent value of
unrestrained monopoly, conglomerization[,] and cartelization in the face of

changed conditions of international trade."> This is also despite the concept's
origins in common law"' as early as the 1400s, when E nglish courts already had
the concept of a "latent, embryonic antitrust law in the shape of the doctrine of
the restraint of tradel.'"65

Andrew Scott, in The Eronion of Competition Lan Po/io in the 'nited

Kingdom, described the common law doctrine of restraint of trade, which
seminally espoused the criterion of reasonableness and public policy
considerations in the evaluation of restraints to trade, in this wise:

Law policv in the United Kingdom, at 4, 1rind on School of Econ. & Pol. Sci. L. Soc'v lcon.
\\orking Paper No. 9/2009, (Fcb. 16, 2009). (0rations omitted.)

(d Daniel Lim, Stler/a/ r/t as la/i Impetuse t.. lot//rnot Ivtratnitoia/}misd i//cton:

Res/i/an Throiu'g Prese/5//rc Col//, 31 EMORY L. RI;. 415, 415 (2017).
62 This is especiall\ in relation to such norms creating penal effects, or defining

proseeution as being criminal in nature. So' A. Nenarini Diagnostics S.R.L. v. Italy, 43509 ur.
Ct. I.R. 08 (2011), holding that sanctionary ptocedures in relation to antitrust proceedings may
be of a criminal nature, despitc nomenclature or classification to the contrary, companr nil/ id., at
1 2 (Pinto du Albuclueruec, o/., n

I Scott, so; nte 60, at 3.
4 "All contracts, cormhinations, or agreements which create or tend to create a

monompoily are unlawfl a common law as bciig iii restraint of trade and against public policy|.1

t.. t coimmon law it is not necessary, in order to render a coi inafion unlawful, that the

comhination result in coimplete monopol v, as long as its tendency is toward monopole and
injunr to the public. Neither actual intent not overt acts are necessary elements." 58 C.I.S.
Moliinpol ies / 14 (1948).

Id. at 4.
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It has provided the base for an attempt by courts to reconcile the
freedom to trade with the freedom to contract. The doctrine holds
that contractual limitations on parties' wider behaviour are p-imn /facie
void unless justified as reasonable. A restraint is identified where the
parties agree that one party will "restrict his liberty in the future to
carry on trade with other persons not parties to the contract in such
manner as he chooses". The concept of reasonableness introduces a public
policy dircretion, nd is judged b reire/nce to both the perceived interests of/the
partes concerned and the interests of the public. In the former respect,
factors such as inequality of bargaining power or perceived unfairness
to the restrained party have proved relevant to the assessment.66

By the 20'1, century, however, the doctrine was deemed emasculated of
its practical value as the courts gradually restricted common law rules to
accommodate the primacy of the freedom to contract. 6 Moreover, legislative
developments-both domestic and international-significantly shaped
contemporary English antitrust or competition law, especially in relation to the
United Kingdom's membership in the European Union. 68

The same experience is apparent in American jurisprudence on
antitrust law, which also veered avay from early adoption of English common
law principles towards a more established statutory application and
interpretation." The Sherman Act, the United States' first federal law on the
matter, was passed in 1890 on the basis of "an abiding and widespread fear of
the veils which flow from monopoly [...] the concentration of economic
power in the hands of few."''

It is from the application and interpretation of the Sherman Act and
subsequent analogous statutes that American antitrust jurisprudence had
proceeded. Naturally, discussing the same informs Philippine jurisprudence.

B. Historical Contexts of Antitrust Jurisprudence: Sherman
Antitrust Act

The Sherman Act was passed as "a response to the growth of 'trusts'
and 'combinations' of business and capital that were organized to control the

Id. at 4-5. (1 £mphasis supplied.)
Id. at 5.

* Scott, supra note 60, at 5.
SSece Gary Nlinda, Th (ioiosion Lao, Labor and Antirust, 11 INtiSTRl\. REL. L.. 461

(1989), describing the histor nof American law on combinations and competitions from the
common lav regime.

United States v. Non's Grocery Co., 384 U.S. 270, 274 (1966), qotin.g United States
v. Trans-Missouri Freight \ss'n., 166 U.S. 290, 323 (1897).
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market and suppress competition,"- and to supersede "the common-law
concept of illegal restraints of trade or commerce, and to condemn such
restraints whenever they occur in or affect interstate commerce."-

Its cornerstone section'3 provides:

Every contract, combination in the form of trust or otherwise,
conspiracy, in restraint of trade or commerce among the several
States, or with foreign nations, is declared to be illegal. Every person
who shall make any contract or engage in any combination or
conspiracy declared [hereinl illegal shall be deemed guilty of a
misdemeanor [...].

But since "Je]very agreement concerning trade and every regulation of
trade restrains trade, since their very essence is to bind or restraint trade,"
Section 1 of the Sherman Act "has been construed by the Supreme Court to
make illegal only those contracts and combinations that constitute unreasonable
restraints of trade."' What, therefore, constitutes an "unreasonable restraint of
trade"? In gist:

Under the analysis employed by the Supreme Court, a restraint of
trade may be adjudged unreasonable and thus a violation of Section
1, either because it fits within a class of restraints that has been held
to be "per se" unreasonable, or because it violates what has come to
be known as the "rule of reason." With respect to such analysis, a
presumption exists in favor of the rule-of-reason standard. In
determining the legality of a restraint of trade that is challenged
under Section 1, therefore, the rule-of-reason standard is traditionally
applied, unless the restraint is within the category that has been
judicially determined to be illegal per se.

-54 Am. Jur. § 46, at 105.
2 Id., citing Apex Hosiery Co. v. Leader, 310 U.S. 469 (1940).

7 54 Am. jur. 5 31, at 92, ciing Timken Roller Bearing Co. v. United States, 341 U.S.
593 (1951).

- 15 U.S.C. 1 1. Sherman Act.
75 54 Am. jur. § 47, at 106-107, citing Chicago Board of Trade v. United States, 246

U.S. 231 (1918).
7 Id. at 107, citing Bus. Electronics Corp. v. Sharp Electronics Corp., 485 U.S. 717

(1988); Nat'l Collegiate Athletic Ass'n v. Board of Regents, 468 U.S. 85 (1984).
-- Id., citing FTC v. Indiana Federation of Dentists, 476 U.S. 447 (1986); Bus.

Electronics Corp. v. Sharp Electronics Corp., 485 U.S. 717 (1988); Nat'l Collegiate Athletic
Ass'n v. Board of Regents, 468 U.S. 85 (1984); Phil. Tolkan Datsun, Inc. v. Greater Milwaukee
Datsun Dealers' Advertising Ass'n (CA7 Wis) 672 F2d 1280 (1982); Martin 13. Galuscr Dodge
Co. v. Chrysler Corp. (CA3 NI) 570 F2d 72 (1977), at n.55-8.
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C. The Inchoate Legal Transplantation of
Sherman Act-Based Jurisprudence

While important in American antitrust jurisprudence, the
aforementioned distinction is actually truly significant only now after the
passing of the Philippine Competition Act,)" because "Ithe per se and rule of
reason tests] are two concepts [... I foreign to Philippine soil and are
transplanted for the first time through the [said Act]."" Despite the lack of
wholesale appropriation of these tests, Part IV shows that they have been
implied in Philippine case law; the reason being that these tests themselves are
not original concepts created from thin air, but stem from common law
jurisprudence which preceded the Sherman Act" and from which early
Philippine antitrust case law evolved.

Another inference made clear from the discussions so far is that while
acts of industries may fall within the ambit of the Philippine Competition Act
and would require either "per se" or "rule of reason" tests, the analysis of a
regime, anticompetitive or otherwise, based on a Republic Act co-equal in its
hierarchy of law, merits the application of the Constitution. The
straightforward conclusion here is that the prohibition against combinations in
restraint of trade or unfair competition is, in several cases, self-executing, and
neither the Philippine Competition Act nor other special laws can preclude its
application. If I-1. No. 4144 were to be passed, any controversy would not be so
much a matter of conflicts of statutory mandates; the proper analysis is against
the grain of the basic law.

Rep. Act No. 1t667 (0115). The Philippine Competition Act. Particular reterene
should be made to § 14.

` Diane j al Dolot, et al., TAc Rey//al Jmpact o/b/ Phei5pp/it Comp//i//on Ict and
Dei/iadre Obtions /o a X 'li n/wnwent Reimt, 89 P11-. 1-. 616 (2015). The Article provides for
a briel critiue on this adoption. Id. at 6 11-4.

"' "The ruile of reason, adoptcd from common law, prtohibits those restraints of trade
dcemed undie under comn1on 1 law in existence at the time of the cnactment of the Sherman
Actj ... . The rule of reason also prohibits those acts which new times and economic conditions
make Unreasonable." 54 Am. jur. 48, at 108, c///ig lUnited States v. IA. DU Pont d Nemours
& Co., 351 U.S. 377 (1956); Standard Oil Co. v. United States, 221 '.S. 1 (1911); United States
v. American Tobacco Co., 221 U.S. 106 (1969).

"Certain restraint Of trade are unreasonable per se and therefore illegal Under Section
I of the Sherman Act, without the necessity of an elaborate inquirv into the precise harm that
they have cautscd or the buasiness excuse for their use, because of their pernicious effect on
competition and their lack of any redeeming valoC." Id., 3 5(, at 112, c/tlg Continental T.. v.
GTL Sylvania, 433 U.S. 36 (1977); \White Mortor Co. v. United States, 3-2 U.S. 253 (1963);
N.P.R. Co. v. United States, 356 L.S. 1 (1958); Phil. Ttlkan Datsun, Inc. v. Greater Milwaukee
Datsun Dealers' Advertising Ass'n (CA\ Wis) 6-2 1:2d 1280 (1982). "tnder the principle of per
se unreasonableness, the practice complaincd of most have such an inherently harmtl I effect on
competition that it should be cotnclusivele presumed to be lncreasonable and therefore illegal."
Id. n.2, c/flog Carlson Mach Tools v. American TOOl (CA5 'Tex) 678 F2d 1253.
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One of the nore comprehensive demonstrations of this thesis is the
1979 case of Gokongrei, ]r r. Secrties and I 1xchange Commissionf which arose
out of an intra-corporate dispute among the shareholders of San Miguel
Corporation.8 2 In particular, the amended by-laws that the petitioner challenged
in the controversy precluded him from being a director of the corporation
because of his membership in the board of directors of a competitor.83 To
allow the contrary, the Securities and Exchange Commission posited, would be
a "blatant disregard of no less than the Constitution and pertinent laws against
combinations in restraint of trade." 4

In siding with the respondents, the Court invoked the competition
clauses in Section 2, Article XIV of the 1973 Philippine Constitution and
Article 186 of the Revised Penal Code, as well as "other legislation in this

jurisdiction, which prohibit monopolies and combinations in restraint of
trade."8 5 However, the said laws were not applied; instead, the Court upheld
the position of the Securities and Exchange Commission based on the overall
policy against anti-competitive arrangements as seen in the Constitution and
statutes. The Court said:

Basically, these anti-trust laws or laws against monopolies or
combinations in restraint of trade are aimed at raising levels of
competition by improving the consumers' effectiveness as the final
arbiter in free markets. These laws are designed to preserve free and
unfettered competition as the rule of trade. "It rests on the premise
that the unrestrained interaction of competitive Forces will yield the
best allocation of our economic resources, the lowest prices and the
highest quality [...]." they operate to forestall concentration of
economic power. The law against monopolies and combinations in
restraint of trade is aimed at contracts and combinations that, by
reason of the inherent nature of the contemplated acts, prejudice the
public interest by unduly restraining competition or unduly
obstructing the course of trade.

i Hereinafter "Gokongwei, Jr."|, G.R. No. L-45911, 89 SCRA 336, Apr. I 1, 1979.
2 Id. at 344-5.

The contested provision reads in Section 2: "AnN stockholler having at least five
thousand shirCs regiSterCd in his naime ta\ be elected Director, providetl, however, that no

person shall qualify or be eligibie for nomination or election to the Board of Directors if he is
cngaged in an, business which competes with or is antagonistic to that of the Corporation." Id.
at 346, n.1.

Id. at 3-56.
- Civii Comi, art. 28; § 4, ¶ 5, of Rep. Act No. 5455; and ( 7 (g) of Rep. Act No.

6173. Cf. 17, 1 J2 of the Judiciary Act" Id. at 375, i.33.
Id at 376. (Cirations Cmiitted.)
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The Court's subsequent discussion of American antitrust laws such as
the Clayton Act5' to define the prohibition (which it attached to the
constitutional proscription), as well as define the terms "monopoly,"
"combination in restraint of trade," and "unfair competition,"s5 illustrates that
the domestic norm on the matter has yet to crystallize. It also establishes the
status of American jurisprudence in interpreting and applying American
antitrust laws as extraneous material that bears upon the background against
which the domestic antitrust policy, as expressed in the Constitution, is set:

The election of petitioner to the Board of respondent Corporation
can bring about an illegal situation. This is because an express
agreement is not necessary for the existence of a combination or
conspiracy in restraint of trade. It is enough that a concert of action
is contemplated and that the defendants conformed to the
arrangements, and what is to be considered is what the parties
actually did and not the words they used. For instance, the Clayton
Act prohibits a person from serving at the same time as a director in
any two or more corporations, if such corporations are, by virtue of
their business and location of operation, compefi/ory so that the
elimination of competition hetween them would constitute Violation
of any provision of the anti-trust laws. There is here a statutory
recognition of the anti-competitive dangers which may arise when an
individual simultaneously acts as a director of two or more
competing corporations.

According to the Report of the House judiciary Committee
of the U. S. Congress on section 9 of the Clayton Act, it was
established that: "Bv means of the interlocking directorates one man
or group of men have been able to dominate and control a great
number of corporations I...] to the detriment of the snmall ones
dependent upon them and to the injury of the public."s"

From this preliminary discussion, it is manifest that Philippine restraint
of trade jurisprudence goes beyond the competition clauses. So, for the
majority of domestic jurisprudence, antitrust case law has revolved around the
interpretation of the competition clauses according to the adoption of a
common law perspective on restraint of trade. In other words, rather than
being a matter of statutory construction like cases based on the Sherman Act or

The Clayton Antitrust Act of 1914 amends and clarifies the Sherman Act on topics
such as price discrimination, price fixing, and unfair business practices. 15 U.S.C. E 12-27, 29
U.S.C. §§ 52-53.

See Gokoigwei, ji:, 89 SCRA at 376-7, nn.37-9.
Id. at 378-9. (Citations oimitted.)
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Clayton Act, the determination of whether a restraint of trade or combination
in restraint of trade is unreasonable has been elevated to a constitutional
formula. And since the Constitution is "deemed written" in every law and
contract,"' the competition clauses remain and must remain under the purview
of jurisprudence which interprets it.

Plainly, however, restraint of trade jurisprudence prior to the 1973
Philippine Constitution-where the first constitutional prohibition was
enunciated-had to be founded on statute. Be that as it may, jurisprudence
shows that the principle of "competition for the common good" or for the
public welfare has long been the rule.

IV. ARTICULATING THE COMPETITION CLAUSES REGIME AS A TYPOLOGY:

THE VALIDITY OF CERTAIN CONTRACTUAL ARRANGEMENTS

Our jurisprudence revolving around the competition clauses may be
broadly classified as three distinct dispute and normative regimes: contractual,
statutory, and constitutional. This typology is important in determining what
test or principle of law applies in specific situations, and to differentiate which
aspect of the competition clauses may be invoked, especially on the touchstone
of reasonableness in cases involving restraints of trades.

The constitutional tests will be the focus of this Article. Of the three,
the statutory regime will be the least discussed in this section because this
merely interprets or applies the Philippine Competition Act, or the Revised
Penal Code, or special antitrust laws for acts prior to the former's effectivity.
The contractual regime, while limited due to the restricting effects of both laws
and the Constitution, is still broad enough to merit extensive discussion. This is
apart from the fact that the antitrust jurisprudence referred to the framers of
the Constitution in interpreting what constituted monopolies, unfair
competition, restraint of trade, or combinations in restraint of trade were
founded primarily on contractual controversies (and it remains the case today).

A. Restraint of Trade through Contracts

By and large, the majority of Philippine cases involving competition
clauses have involved arguments on the unconstitutionality of unfair
competition and restraints of trade on contractual arrangements. In particular,

M lanila Prince H otl v. Gov't Service Ins. System, G.R. No. 122156, 267 SCRA
408, 43()-31, 1 eb. 3, 1997. Vc caco Resident Marine Mammals of the Protected Seascape Tanon
Strait v. Reves, G.R. No. 18071, -56 SCRA 513, Apr. 21, 2015, aod Tasvang ullti-Purpose
Cooperative v. La Trinidad \Vater District, G.R. No. 166471, 646 SCRA 21, 36, Mar. 22, 2011.
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the constitutional proscription has been invoked against various arrangements
such as non-involvement clauses,9 1 exclusivity clauses,92 non-compete clauses, 9 3
and "goodwill clauses,"94 each to varying degrees and each necessitating resort
to a case-by-case analysis.

As early as 1916, in the case of Fen-aini/ v. Gse//,95 the Philippine
Supreme Court was faced \vith a controversy against contractual restrictions to
trade. Notably, however, Ferni/ii attaches the alleged restraint of trade to
Article 1255 of the old Civil Code on public policy limitations of the freedom
to contract' 6 and Articles 542 to 544 of the old Penal Code.9  And, at this
juncture, the Court's treatment of restraint of trade in FemraZgni as using the
provisions of discrete positive laws as a benchmark of public policy is telling."9s
It meant an evaluation of the rationale of the prohibition based on an overall
inchoate norm that "orden pliblico" or public policy must not be contravened.'

The test laid down by the Court in Jem ,i vas reasonableness, such
that "contracts in undue or unreasonable restraint of trade" could not be
enforced "because they arc repugnant to the established public policy in that
country."'"" The adoption of the Court of civil legal commentaries, as well as
Anglo-Amcrican case law, to support its conclusion also reflects the flexibility
with which its standard of reasonableness may be determined around this
gencral rule. This standard was qualified as meaning that if "the restraint upon

' crrazini v. Gsell [hereinafter "Ferrazzini"|, G.R. No. 1-107 12, 34 Phil. 697, Aug.
1W, 1916; G. Martini, I td. v. G Ilaiserman, G.R. No. L-13699, 39 Phil. 120, Nov. 12, 1918; Del
Castillo v. Richmond, G.R. No. L- 2 1127, 45 Phil. 679, Feb. 9, 1924; Consulta v. CA, G.R. No.
145443, 453 SCRA 732, Mar. 18, 2005; Tin v. Platinum Plans Phil., Inc., C.R. No. 163512, 517
SCRA 11, 1 cb. 28, 2007.

' Iron Cosmeiti//c, Inc., infla note 12H.
1" Dai-Chi E lcctronics Manufactring Corp. v. Villarama, Jr. |hercinafter "Dai-Chi

Hlectronics"J, G.R. No. 11294(, 238 SCRA 267, Nov. 21, 1994; Portillo v. Rudolf Lictz, Inc.,
G.R. No. 196539, 683 SCRA 568, Oct. 10, 2012.

9 Da/-Chi IEIcc/ronics.
"I In this case, the contract provided that an emplo ec should not enter into "any

enterprise in the Philippine Islands, whatever" except by special written permission of the
emploer, during the period of employment and for a term of five years from and after the
termination of the emploYment "without regard to the cause of [such] termination." Ienau-ini,
34 Phil. 697, 706-7(7.

6 F ii 34 Phil. at 709.
V Id. at 13.
9, Citing Fabacher v. Bryant & Mather, wyhich held that a contract constituted an

impermissible restraint of trade becautse it was plainly repugnant to public policy by applying
articles 1893 and 1895 of the Revised Civil Code of Louisiana. The Code prescribes that
contracts whose cause is contrary to public order is regarded as having no cause, and therefore
can have no effect. Ferran;-ini, 34 Phil. at 711.

e id. at 709-712, discussing public policy as defined by both common law and civil
law.

""Id!. at 712.
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one party is not greater than protection to the other party requires, the contract

may be sustained."'t

This test would be bolstered by two subsequent oft-cited cases.

O//endor/ '. Abrahamnson' IS and Red Line Transportation Co., Inc. r. Bachrach Mo/or

Co., Inc. used the same touchstone of reasonableness 14 to highlight the

imptortance of "public welfare or public interest:" 105

The test of validity is whether under the particular circumstances of
the case and considering the nature of the particular contract
involved, public interest and welfare are not involved and the
restraint is not only reasonably necessary for the protection of the
contracting parties but will not affect public interest or service.mIlS

O//endor/4 like Ierragin, relied on the old Civil Code provisions to

articulate this rule. Thus:

The rule in this jurisdiction is that the obligations created by
contracts have the force of law betwveen the contracting parties and
must be enforce in accordance with their tenor. The only limitation
upon the freedom of contractual agreement is that the pacts
established shall not be contrary to "law, morals or public order."

Unlike in irra72in/, restraint of trade jurisprudence in relation to

corporate by-laws had followed a disparate strain of case law owing to the

distinct common law tradition as regards corporation law. Early cases such as

the 1925 cases of /eis'Ycher i,. Botica Nolasco Co., Inc.Ill used the following

formulation: "[AIny restriction of the nature of that imposed in the by-lav now

in question, is //In/riares, violative of the property rights of shareholders, and in

restraint of trade." This treatment would continue to Padlget i. Babcock 6
Temvp/eton, Inc., "' De/a RamIla r. Ma-ao Suar Centrl Co., Inc.,11 and Tan S. SEC, 1

Id. at - 13.
1L2 [Hereinafter "Ollendorf"J, G.R. No. 13228, 38 Phil. 585, Sept. 13, 1918.
1", [Hereinafter "Red Line Transpotation", G.R. No. l-45173, 67 Phil. 577, Apr. 27,

1939.
''4 "ITihe validity of restraints upon trade or employment is to he determined by the

intrinsic reasonableness of restriction in each case, rather than by any fixed rule, and that such

restrictions mac lbe upheld when 11t colntrary to afford a fair and reasonable protection to the

party in whose favor it is imposed." O/Idolf 38 Phil. at 592.
P" j "PLIlihc welfare Or public interest is the primlordial consideration [ " edI il/c

Tolisporf/a/o/ , 6- Phil. at 589. (Citations onitted.)
''6Id.

OInOdol 38 Phil. 585, 590. (Citations oImitted.)
4 4 Phil. 583 (1925).
G.R. No. 38684, 59 Phil. 232 (1933).

"" G.R. No. 1-17504, 27 SCR\ 247, Feb. 28, 1969.
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but would be superseded by the Corporation Code and the Philippine
Competition Act, and would now properly fall in the statutory regime of the
abovementioned typology.

B. Consistent Application of Case Law and
Inconsistent Theories

Ferraini, O//endoijf and Red Line Tiransporation would all be invoked
many years later in Fihipinas Comipaia de .Segnros z. Mandanas,l I when 39 non-life
insurance companies and the Insurance Commissioner challenged the legality
of Article 22113 of the Constitution of the Philippine Rating Bureau, of which
they were members.1 1 4 The challenges rested on the allegation that Article 22
"constitutes an illegal or undue restraint of trade." 15

In deciding the case the Court again proclaimed, "The test on whether
a given agreement constitutes an unlawful machination or a combination in
restraint of trade," which is, quoting Ferra .ini, "whether, under the particular
circumstances of the case and the nature of the particular contract involved in
it, the contract is, or is not, unreasonable." It echoed O//endo/f and Red line
Transportation, which "reiterated" this test.

But then, Fihpiias Ciompaidia de Segaros would start its own trend and
analysis. Not stopping with domestic jurisprudence it deemed consistently
applicable to the case, the Court went on to adopt several American cases
based on the Sherman Act (rather than the Civil Code, upon which the
Fera-inz and O//endofdecisions rested) to build on a different point. This was
not to set a standard of reasonableness which the American cases meant to do,
but to bolster its conclusion that "[tjhc purpose of said Article 22 is not to
eliminate competition, but to proi/ole ethica/ practices among non-life insurance
companies, although, incidentally, it may discourage, and, hence,
eliminate n/dr competition, through underrating, which, in itself is eventually
injurious to the public."' 1

(1 G.R. No. 95696, 206 SCRA 740, Mar. 3, 1992.
12 [Hereinafter "Filipinas Compaia dC Seguros"j, G.R. No. L-19638, 17 SCRA 391,

June 20, 1966.
I It read: "In respect to the classes of insurance specified in the Objects of the

BLureau and for Philippine business only, the members of this Bureau agree not to represent nor
to effect reinsurance with, nor to accept reinsurance from, any Company, Body, or Underwriter
licensed to do business in the Philippines not a Member in good standing of this Bureau."
-iipnas Cssopd/a de Sos, 17 SCRA at 393.

114 Filhpias Compadia de Sguaros, 17 SCRA 391, 392-3.
1 13 Id. at 392.

1 Id. at 396. (Emphasis in the original.)
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To this end, it quoted Chioo Boar/ of Trade r. United Stanes,' 1- an

important American antitrust case (which shall be discussed later). But perhaps
more crucially, it quoted Sugar lIstitute, Inc. z'. United ates 1 to the following
effect:

Designed to frustrate unreasonable restraints, [the restrictions
imposed by the Sherman Act] do not prevent the adoption of
reasonable means to protect interstate commerce from destructive or
injurious practices and to promote competition upon a sound basis.
Voluntary action to end abuses and to foster fair competitive
opportunities in the public interest may be more effective than legal
processes."'

Since Ferrazgini the test on the determination of the validity of these
restrictive covenants has had little change, especially as regards the definitions
of public order or welfare. But this adaptation of American jurisprudence in

F//ihfinas Compai/a de Soquros was ripe for confusion in later cases because the
invocation of American tests founded on wholly disparate regimes would
demonstrate the tension between legally transplanted norms and those that
occurred within the Philippine economic, political, and cultural clime. This is
best shown in the 2006 case of Avon Cosmetics, Inc. /'. Lana.120

In Aion CosIneics, Inc., the respondent, Leticia H. Luna, and the
petitioner entered into a Supervisor's Agreement, the pertinent provision of
which reads in paragraph 5: "That the Supervisor shall sell or offer to sell,
display or promote only and exclusively products sold by the Company."' 2 '
Against this arrangement, Luna sold vitamins and other food supplements
from Sandre Philippines, Inc., as its Group Franchise Director.1 22

Avon Cosmetics, Inc. thereafter cancelled the Supervisor's Agreement,
citing a violation of the above provision. Luna filed a complaint before the
Regional Trial Court, which decided in her favor.123 The Court of Appeals
affirmed this decision, which led Avon Cosmetics, Inc. to appeal. The issue
pertinent to this Article is whether or not paragraph 5 of the Supervisor's
Agreement is void for violating law and public policy.

I-r Hereinafter "Chicago Board of Trade", 246 U.S. 231 (1918).
`1s297 U.S. 553 (1936).

Id. 597-8.
12" [Hereinafter "Avon Cosmetics, Inc."[, G.R. No. 153674, 511 SCRA 376, Dec. 20,

2006.
12I Id. at 383.
122 Id. at 384.
"A Id. at 385-6.
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In reversing the Court of Appeals' decision, the Supreme Court
examined paragraph 5 of the Supervisor's Agreement, noting that "[ijn business
parlance, this is commonly termed as the 'exclusivity clause' j...j which
prohibitisj the obligor from engaging in 'business' in competition with the
obligee." In its determination of the validity of this agreement, the Court,
referred to the competition clauses in the Constitution, zig.:

This exc/sirit' clause is more often the subject of critical scrutiny
when it is perceived to collide with the Constitutional proscription
against "reasonable restraint of trade or occupation." The pertinent
provision of the Constitution is quoted hereunder. Section 19 of
Article XIL of the 1987 Constitution on the National Economy and
Patrimony states that:

SEC. 19. The State shall regulate or prohibit
monopolies when the public interest so requires. No
combinations in restraint of trade or unfair
competition shall be allowed.

First off, restraint of trade or occupation embraces acts,
contracts, agreements or combinations which restrict competition or
obstruct due course of trade.

Now to the basics. From the wordings of the Constitution,
truly then, what is brought about to lay the test on whether a given
agreement constitutes an unlawful machination or combination in
restraint of trade is whether under the particular circumstances of the
case and the nature of the particular contract involved, such contract
is, or is not, against public interest.

Thus, restrictions upon trade may be upheld when not
contrary to public welfare and not greater than is necessary to afford
a fair and reasonable protection to the party in whose favor it is
imposed. Iven contracts which prohibit an employec from engaging
in business in competition vith the employer are not necessarily void
for being in restraint of trade.

In sum, contracts requiring exclusivity are not per se void.
Each contract must be viewed vis-a-vis all the circumstances
surrounding such agreement in deciding whether a restrictive practice
should be prohibited as imposing an unreasonable restraint on
Competition. 24

The Court then invoked Tluggini to determine the test for an
unreasonable restraint of trade and to conclude that "[a]uthorities are one in

Id. at 391-2.
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declaring that a restraint in trade is unreasonable when it is contrary to public

policy or public welfare." 125

In determining what "public policy" is it resorted, as Fern- ,ni did, 2

to Spanish commentators Nanresa 2 7 and Scaevola.12S It condensed these to

formulate the following rule: "[Piublic policy is that principle of the law which

holds that no subject or citizen can lawfully do that which has a tendency to be

injurious to the public or against the public good."1 29 From this premise,
however, the Court proceeded to focus on the "competition policy" as it is

generally accepted in domestic jurisprudence. And while just "another

perspective," 3i the Court eventually resolved the issues through this lens and

upheld the validity of the exclusivity clause., 1

From here, the Supreme Court would align itself with American

jurisprudence, using the rule of reason in interpreting the Sherman Act, as

enunciated by Chicago Board of/Trade.' 32 The Court said:

We quote with approval the determination of the U.S. Supreme
Court in the case of JCicago lBoad of T/idej that "the question to be
determined is whether the restraint imposed is such as merely
regulates and perhaps thereby promotes competition, or whether it is
such as may suppress or even destroy competition."133

125 Id. at 392.
1 erru/n/, 34 Phil. 697, 709-7l1.

IT "[P]ublic polic (sirle pfb/ico): Represents in the law of persons the public, social

and legal interest, that which is permanent and essential of the institutions, that which, even if

favoring an individual in whom the right lies, cannot be left to his own will. It is an idea which,
in cases of the waiver of any right, is manifested with clearness and force." Ao Cosmetics, Inc.,
511 SCRA at 393.

128 "'IPlublic policy' has a more defined meaning: Agreements in violation of u/len
p2ib//co must be considered as those which conflict with law, whether properly, strictly and

wholly a public law (dercho) or whether a law of the person, but law which in certain respects
affects the interest of society." Iron Cosme//cs, Inc., 511 SCRA 376, 393.

12" Id. at 393-4. (Citation omitted.)
i`1 "From another perspective, the main objection to exclusive dealing is its tendency

to foreclose existing competitors or new entrants from competition in the covered portion of

the relevant market during the term of the agreement. Onlv those arrangements whose probable

effect is to foreclose competition in a substantial share of the line of coimmerce affected can be

considered as void for being against public policy. The foreclosure effect, if any, depends on the

market share involved. The relevant market for this purpose includes the full range of selling

opportunities reasonably open to rivals, namely, all the product and geographic sales they may

readily compete for, using casily convertible plants and marketing organizations." ln Cosmc//,

Inc., 511 SCRA 376, 394. (Citations omitted.)

V'2 Ciego bonal of/Tradc, 246 U.S. 231, 238.
It'. Iro Cosetics, Inc., 511 SCRA at 395.
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Having elucidated this position, however, the Court would go back to
the test of public policy or public welfare to determine whether the challenged
contract could withstand constitutional scrutiny, only concluding that the
"limitation [provided by paragraph 5 of the Supervisor's Agreement] does not
affect the public at all." 34 The rationale behind this interpretation is innovative
because the Court impliedly adopted the rule of reason. The rule, as used in
American jurisprudence, merely looks into the "balancing [of] procompetitive
and anticompetitive effects of an agreement"' 35 and does not look into the
intent for such agreement.

In fact, a few lines after the portion AIiron Cosmetic Inc. quoted from
Chincgo Board of Trade, the eminent justice Brandeis said this for the unanimous
Court:

The history of the restraint, the evil believed to exist, the reason for
adopting the particular remedy, the purpose or end sought to he
attained, are all relevant facts. This is nol becallse a good ia/eation li//sare
an olhenrise olf ictio/ab/e regulation or the rererne; but because knowledge of
intent may help the court to interpret facts and to predict
consequences. 3

And, so from the Court's suppositions, because paragraph 5 of the
Supervisor's Agreement does not affect the public "at all," but it was merely
done to "protect [the petitioner's] investment"' or protect one's property'38
"it cannot be considered void for being against public policy."39

Despite the legal hermeneutics that adopted a misguided reading of
American case law, the Court, in looking into the competition policy of the
competition clauses, was correct insofar as constitutional intent was concerned
(as shown in Part II, sapra). This conclusion, however, stemmed not from

Id.
13 5 "The test prescribed in Str/ard Oi/is vhether the challenged contracis or acts

"were unreasonably restrictive of competitive conditions." Linreasonableness under that test
could be based either (1) on the nature or character of the contracts, or (2) on surrounding
circumstances giving rise to the inference or presumption that thee were intended to restrain
trade and enhance prices. .. In this respect, the Rule of Reason has remained faithful to its
origins." Barry Wertheimer, Re/hink/ng Mbe R./c of Reason: Irom Professional Engineers to NCAA,
1984 Duie L.J. 1297, 1297. See a/so Nat'l Soc'e of Prof. Engineers v. United States, 435 U.S.
679, 690-91 (1978).

1Chicaso Board f/ Trade, 246 U.S. 231, 238. (1 nphasis supplied.)
rn Cjosmet ics, Inc.,5 11 SCRA 376, 394.

3 Id. at 396.
139 "1 low can the protection of one's property be violative of public policy? Sandr

Philippines, Inc. is still very much free to distribute its products in the market but it must do so
at its own expense. The exc/as/r/r c/ause does not in any sway limit its selling opportunities, just
the undue use of the resources of petitioner Neon." Aron Cosmetics, JIc., 511 SCRA 376, 396.
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public welfare considerations as contemplated by the framers, but from the

general competitive policy. Interestingly thou-h the Court applied it against

respondent Luna:

It was not b\- chance that Sandre Philippines, Inc. made respondent
Luna one of its Group Franchise Directors. It doesn't take a genius
to realize that by making her an important part of its distribution
arm, Sandre Philippines, Inc., a newly formed direct-selling business,
would be saving time, effort and money as it will no longer have to
recruit, train and motivate supervisors and dealers. Respondent Luna,
who learned the tricks of the trude from petitioner Avon, will do it for
them. This is tantamount to unjust enrichment. \Worse, the goodwill
established by petitioner Avon among its loyal customers will be
taken advantage of by Sandre Philippines, Inc. It is not so hard to
imagine the scenario \vherein the sale of Sandre products by Avon
dealers will engender a belief in the minds of loyal Avon customers
that the product that they are buying had been manufactured by
Avon. In other words, they will be misled into thinking that the
Sandre products are in fact Avon products. From the foregoing, it
cannot be said that the purpose of the subject exc/hs/ity cl/usc is to
foreclose the competition, that is, the entrance of Sandre products in
to the market. 4'"

But again, Avon Cosmetics, Inc. should be praised not for the profundity

of its legal judgment, but for its demonstration that restraint of trade

jurisprudence has been consistent. It is clear that insofar as contractual regimes

are concerned, the Supreme Court has been constant, uniform, and loyal in

invoking "public order" or the orden publico as a determinative element in the

test of reasonableness; so steadfast in fact as to extensively cite and adopt a
case promulgated 90 years prior.

What is made likewise clear bv Avon Cosmetics, Inc. is that the test now

hinges on the interpretation of the 1987 Constitution's competition clauses,
despite its bases from jurisprudence having been pronounced prior to the 1973

Constitution, which is when these clauses were first articulated. Then again this

is because, as seen from the Constitutional deliberations, Section 19, Article

XII already contemplated this legal regime. This changes nothing from the fact

that public welfare considerations formed a cornerstone of the competition

clauses. In fact, the rule's articulation is also seen in Rivera v. Solidbank Corp.,'1

promulgated a few months earlier by the same Division-the centrality of

public order in competition clause construction returns to

" Aron Cosmtis, I1, 1 SCRA at 395-6. (1 tphasis in the original.)
G.R. No. 163269, 487 SCRA 512, Apr. 19, 2006.

I12 Id. at 539 -540.
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V. THE INVOCATION OF THE COMPETITION CLAUSES AGAINST PUBLIC
POSITIVE NORMS: STATUTES AND ADMINISTRATIVE ISSUANCES

The invocation of the competition clauses against regulatory regimes
provided by statute, where restraint of trade can be facially gleaned, has been
discussed in various Philippine Supreme Court cases. Their resolution hinges
beyond the assessment of the reasonableness of the restraint of trade, but more
prominently, on whether public interest or public welfare will be best served
through the regime sought to be effected and institutionalized. Like contractual
regimes, cases involving statutes or administrative issuances (the constitutional
regime in this typology) have considered public welfare as a crucial dimension
to the competition clauses.

A. Economic Rights: The Conventional Reading of the
Competition Clauses

In Tatad r. Vecaaq / Enii/e/gy, 143 the petitioners challenged the
constitutionality of the regulation of the oil industry through Rep. Act No.
8180.144 This issue continues to be reexamined in economic, legal, and political
literature,1 45 and "carrlicsl a surpassing importance on the life of every Filipino
as [... the upswing and downswing of [Philippine] economy materially depend
on the oscillation of oil."''(I

One of the threshold issues in Tltad I delved directly on the
petitioners' claim that "Section 15 of Rep. Act No. 8180 and IExec. Order No.
392 allow the formation of a de jato cartel amcng the three existing oil
companies - Petron, Caltex and Shell - in violation of the constitutional
prohibition against monopolies, combinations in restraint of trade and unfair

14 [Hereinafter "Tatad 1" G.R. No. 124360, 281 SCRA 330, Nov. 5, 1997, ai//I//ed in
282 SCRA 337, Dec. 3, 1997 jhereinafter "Tatad II"].

144 (1996). An Act Deregulating the Downstream Oil InodLustry and For Other
Purposes.

145 For a government-commissioned review, see Department of I £nerg, The Report of
the Independent Committee Reviewing the Downstream Oil Industry Deregulation Act Of 1998
(2005), aia//ab/e at hitps://www.doc.gov.ph/sites/defanlt/files/pdf/downstream_ oil/irc-
rcport-200i5.pdf, For in academic review, sec Peter Lee U, Competition Policy for the Philippine
Downstream Oil Industry, Philippine \PFC Student Center Network Discussion Paper No.
200()0-14 (Apr. 2000), arai/lab/ at http://piscn.pids.go v.ph/files/Discussionso
201 Patpers/2000)/pascadp0l014.pdijf, Foir popular cornmentaries on the matter, soe Rey Gamboa,
Oil denr d/ationl st// il,) ;re//, Till. P IL. STAR, fune 2-, 2013, ara/ab/e at
http:/ /mw.philstar.com/business/ 2(13 /06/ /95 7 78/oil-deregulatin-still-ging-well.

'" Tatad I, 281 SCRA\ 331), 338.
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competition." 14  In deciding for the petitioners, justice Reynato Puno took a
serious look at the competition clauses in his ponencia, stating that:

The validity of the assailed provisions of Rep. Act No. 8180 has to
be decided in light of the letter and spirit of our Constitution,
especially Section 19, Article XII. Beyond doubt, the Constitution
committed us to the free enterprise system but it is system impressed
with its own distinctness. Thus, while the Constitution embraced free
enterprise as an economic creed, it did not prohibit per se the
operation of monopolies which can, however, be regulated in the

public interest.14 8

It added:

Section 19, Article XII of our Constitution is antitrust in history and
in spirit. It espouses competition. The desirability of competition is
the reason for the prohibition against restraint of trade, the reason
for the interdiction of unfair competition, and the reason for
regulation of unmitigated monopolies. Competition is thus the
underlying principle of section 19, Article XII of our Constitution
which cannot be violated by Rep. Act No. 8180. [...I

Again, we underline in scarlet that the fundamental principle
espoused by Section 19, Article XII of the Constitution is
competition for it alone can release the creative forces of the market.
But the competition that can unleash these creative forces is
competition that is fighting yet is fair. Ideally, this kind of
competition requires the presence of not one, not just a feX but
several players.149

The decision of the Supreme Court to nullify the statute, however, did

not rely so much on the "antitrust in history and intent" of the competition

clauses, but on what the Court referred to as the preservation of the "economic
rights" of the people.51 " In strong language, the Court even remarked:

At a time when our econo///y is inl a dangeros downspin, the perpetuation of
Rep. Act No. 8180 thratens to mak/teply the anuiber of our people with bent
backs and begging boa/s. Rep. Act No. 8180 rith its anti-comspetition
prov'is Cais /aI/of be alloyed by this Conrt to stand e/en ile Congress is
working to iesedy its deflets.15I

Id. at 346.
118 Id. at 357.

Id. at 358.
Id. at370.
Id. at 369. (Emphasis in the original.)
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This position is made more cogent in the Court's denial of the private
respondents' Motion for Reconsideration in Ttad II:

In light of its loose characterization in Rep. Act No. 8180 and the
law's anti-competitive provisions, we held that the provision on
predatory pricing is constitutionally infirmed for it can be wielded
more successfully Iv the oil oligopolists. Its cumulative effect is to
add to the arsenal of power of the dominant oil companies. For as
structured, it has no more than the strength of a spider web-it can
catch the weak but cannot catch the strong; it can stop the small oil
players but cannot stop the big oil players from engaging in
predatory pricing. 

The extent to which public interest and public welfare are cherished in
the competition clauses is best seen when contrasting Tatad I against other
Supreme Court decisions allowing monopolistic arrangements. No better case
than Garaa r. Corona' exists, where after R.Ak. 8180 was declared
unconstitutional, Congress passed R.A. 8479 as a new oil deregulation law,
without the provisions found offensive in the former. 154

The challenge was to one provision of the law,15 5 which according to
the petitioner was "glaringly pro-oligopoly, anti-competition and anti-people,
and is therefore patently unconstitutional for being in gross and cynical
contravention of the constitutional policy and command embodied in" the
competition clauses.15 1 In denying the petition, the Court made a distinction as
regards Tatad I, and elucidated:

The evils arising from conspiratorial acts of monopoly are
recognized as clear and present. But the enumeration of the evils by
our 1Tatad ] decision was not for the purpose of justifying continued
government control, especially price control. The objective was,
rather, the opposite. The evils were emphasized to show the need for
free competition in a deregulated industry. And to be sure, the
measures to address these evils are for Congress to determine, but
they have to meet the test of constitutional validity.

The Court respects the legislative finding that deregulation
is the policy answer to the problems. It bears stressing that R.A. 8180
was declared invalid not because deregulation is unconstitutional.

STatadl, 282 SCRA 337, 346.
15 [Hereinafter "Gan/a l"], G.R. No. 132451, 321 SCRA 218, Dec. 17, 1999.

Id. at 222.
155 Rep. Act No. 8479 (1998), § 19. An Act Deregulating the Downstream Oil

Indistn- and for Other Purposes.
I Garcia 1, 321 SCRA at 224, 257.
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The law was struck down because, as crafted, three key provisions

plainly encouraged the continued existence if not the proliferation of
the constitutionally proscribed evils of monopoly and restraint of
trade. IEG

The centrality of public interest would be made even more transparent
in Garcia r. Executrie Secretary,DS which repeats the challenge to R.A. 8479.159

B. The Recognition of Overriding Interests

Philippine case law also recognizes the existence of "overriding
interests" which would justify the complete negation or abrogation of
competition in favor of public welfare. This treatment can be gathered from
Phiippine Ports Authorit . Mendoga,16" where the constitutionality of PPA's
policy of integrationl6i was challenged for allegedly being repugnant to Section
2, Article XIV of the 1973 Constitution on private monopolies and restraint of
trade. 162

In declaring the regulation constitutional, the Court invoked the
"overriding and more significant consideration" of "public i "terest"63 In
particular:

[...] "Competition can best regulate a free economy. Like all basic
beliefs, however, that principle must accommodate hard practical
experience. There are areas where for special reasons the force of
competition, when left wholly free, might operate too destructively to
safeguard the public interest. Public utilities are an instance of that
consideration." By their very nature, certain public services or public
utilities such as those which supply water, electricity, transportation,
telegraph, etc. must be given exclusive franchises if public interest is
to be served. Such exclusive franchises are not violative of the law
against monopolies.

I Id. at 229.
15 [Hereinafter "Ganca II], (.R. No. 1,57584, 583 SCRA 119, Apr. 2, 2009.
1" "Read correctly, this constitutional provision does not declare an outright

prohibition of monopolies. It simply allowuss the State to act 'n//n /ib/ic in/utel so rquirs'; even
then, no outright prohibition is mandated, as the State may choose to tegulate rather than to
prohibit." Garia II, 583 SCR\ at 131. (1 mphasis in the original.)

i[Hereinafter "Phil. Ports :\uthoritv", G.R. No. L-48304, 138 SCRA 496, Sept. I1,
1985. In this case, several arrastre operators challenged the PPA's administrative rule-making
authority to issue and implement an order for the compulsory merger or integration of arrastre
and stevedoring service providers in the port of Cebu into one organization as a condition
precedent to the grant of a permit.

11, Phi. Ports It/shoiT, 138 S(R\ at 503.
16 Id. at 50), 506.
16 Id. at 510.
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In the case at bar, the area affected is maritime
transportation in the port of Cebu. The operations there, particularly
arrastre and stevedoring, affect not onl the Cin' of Cebu, the
principal port in the South, but also the economy of the wholc
country as well. Any prolonged disjunction of the services being
rendered there will prejudice not only inter-island and international
trade and commerce. Operations in said port are therefore imbued
with public interest and are subject to regulation and control for the
public good and \velfare. PPA's policy of integration through
compulsory merger may not even be in this instance considered as
promoting a monopolv because the fact of the matter is that while the
sole operator permnitted by PPA to engage in the arrastre and
stevedoring operations in the port of Cebu is only [United Stock
Dockhandlers, Inc. (USDI)4, actually USDI is comprised of the
eleven (11) port services contractors that previously used said ports
but decided to merge and Ultimately constituted themselves as USDI.

/l oer and abore //h e mllatter l w h/ler //e m/onopo/ has bee
reatnd, /e orcnidi/lg an11d m/or sign1I//Si/i considnc'SIiion is pIblic inters/.

Accordingly, \\e hold that PPA's policy of integration is not violative
of any constitutional and legal provision on monopolies. 1"

This doctrine would again be adopted in 'byc/o-Fi/ Tadble (o/p. '.

Lau1'o,165 which goes as far as saying that "ibly their very nature, certain pubbc
services or public utilities [...I must be given exclusive franchises if public
interest is to be served ,j"In6 and Pendzto A/nastre -S'enices, Inc. I. Aclndoa,yc, which
categorically declared that "in industries affected with public interest, a
regulated monopoly is not necessarily proscribed, if such is deemed necessary
in order to protect and promote public interest."16

C. The Recognition of the Social Dimension of
Property Rights

Another related concept established in Philippine case law is the
recognition of the social dimension of property rights, vhich justify certain
restraints of trade as effected by statute. This construction was articulated in

1( Id. at 510-l1. (Citations omitted.) (Emphasis supplied.)
15 [Hereinafter "Anglo-Fil Trading Corp."J, G.R. No. L-54958, 124 SCRA 494, Sept.

2, 1983. The case also explains that "private monopdies are not necessarily prohibited h the
(:onstitutition. They may be allowed to exist but under State reguladon. A determination must
first ie made whether public interest rec1 uires that the State should regulate or prohibit private
monopolies." Alg/o-Fi/ 'TIo/ling Co/p., 124 SCRA at 522. (Citations omitted.)

166 Ic/. at 522.
16- G.R. No. L-53492, 146 SCRA 430, Dec. 29, 1986.
'6' Id. at at 444.
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the case of AerrY7/' 1)n ',{4 Cop. v. Commr o/ Interna/ Rerenue," in relation to
analoglous litigation," where the petitionetrs claimed that Section 4(a) of R.A.
74321 was challenoed on the ground that "forcing the petitioner to gYrant 20%
discount on sale of medicine to senior citizens without fully reimbursing it for
the amount of discount granted violates the due procss clause for being I...
an undue restraint of trade."1' The Court granted MercurI Drug Corporation's
prayer for tax credit under the said law without, however, delving into the issue
whethcr the same is an undue restraint of tradeC.

But while it narrowed the issue to "whether the claim for tax credit
should be based on the full amount of the 2('/% senior citizens' discount or the
acquisition cost of the merchandise sold,")4 the Court recalled the public

policy rationale of the said law, noting that "Rep. Act No. 7432, as amended by
Rep. Act No. 9257, is a piece of social legislation aimed to grant benefits and
privileges to senior citizens l, lincludingi the grant of sales discounts on the

purchase of medicines to senior citizens."'

The degree to which this rcading affected the decision would be
apparent in the Court's I'n Banc decision of M\ran//a AleIoria/ Park, Inc. r.
,Seovtal of the I)SII),'_6 which echoed the 2007 cases of Car/os Supeir/nw,
Coporaonr. I)O ). The Court settled in A lain/a Alemioria/ Park that the 20%
senior citizen discount under Rep. Act No. 9257 is valid, and in so doing,
brushed aside the petitioner's contention tangential to the liw's alleged anti-
competitive nature. The Court said that "jai law, which has been in operation
for many \ears and promt-otes the welfare of a group accorded special concern
by the Constitutio tn, cannot and should not be summarily invalidated (In a mere
allegation that it reduces the profits or inco-mc/gross sales of business
establishmernts."I 8 QuOting Car/os )Supeodgsrn Coip., the Court remarked:

1IcruinateCr "NlCercur 1)rug ( orp.'I, (R. No. 16405H, 654 S(1RA 124, LuI\ 20,
20 1 1.

1`1 or thr cCases intcrprCting and applying thC statute, "C Bicolanda iDrug C(orp.
(1ormerb I Imas DIug Corp.) \. C(omn'r ()t IntCInal Revenue, G.R. No. 142299, 492 SCRA
159, iune 22, 2006 N1 . I nkling C(orp. v, CA, (.R. No. 16()193, 54- SCRA 389, lar. 3, 2(0018.

(1992). .\n Act to aximize thIC Contibhution of Senior (:itizens to Nation
Building, (rant HCnefits and Special Privilegesn I[or h t(Mher PurposCs.

-O lo 1)/1n .o//p., 654 SCRA 124, 135.
Id. at 139-141.
It/. an 136.
Id.
11 lcreinaftcr "Manila Mniorial Park|, G.R. 1-5356, -1 1 SCRA 3(2, Dec. 3, 2013.
I Ircinaottr (Carlos SupCrrdrug CorSpi'l, ( .R. No. 166494, 526 SCRA 13(), junc 29,

Sladauila /a/s! Par~k.- 1 S(IRA at 3-9.
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[...] [I]t is unfair for petitioners to criticize the law because they
cannot raise the prices of their medicines given the cutthroat nature
of the players in the industry. It is a business decision on the Part of
petitioners to peg the mark-up at 5%. Selling the medicines below
acquisition cost, as alleged by petitioners, is merely a result of this
decision. Inasmuch as pricing is a property right, petitioners cannot
reproach the law for being oppressive, sil/y becau/se they canIot /lor/o
raise theirprices forfear of/osing their custol/veez t com//petti/.

The Court is not oblivious of the retail side of the
pharmaceutical industry and the competitive pricing component of
the business. While the Constitution protects property rights,
petitioners must accept the realities of business and the State, in the
exercise of police power, can intervene in the operations of a
business[,] which may result in an impairment of property rights in
the process.

Moreover, the rght to prope/y has a socia/ dim/ension. While
Article XIII of the Constitution provides the precept for the
protection of property, various laws and jurisprudence, particularly
on agrarian reform and the regulation of contracts and public
utilities, continiOLusly serve as [... ] reminderi s] that the right to
property can be relinquished upon the command of the State for the
promotion of public good. '-'

This "social dimension" of property rights brings to fore the public
policy and public welfare dimension of the constitutional regime of antitrust or
competition clause jurisprudence. It modities the interpretation of la\v to
accommodate not jtist the competition "spirit" or policy behind the
competition clauses, but, to a much greater degree, their public interest and
social wvelfare aspect.

Therefore, in the same way that the framers of the Constitution
contemplated public monopolies to protect, promote, respect, and realize the
"common good," Philippine case law acknowledges that the common good
remains overriding, paramount, and inviolable. More so, this reading does not
merely attach to the competition policy, which is characteristic of American
liberalized trade, and a mainstay in American antitrust jurisprudencel n and
American colonial decisions like O//endoljand Red Li/e Twrnsortation.Is

* Id. at 343-4, uitli C1o/o S/Joperdig Cop., 526 SCRA at 132-5. (Emphasis supplied.)
" "Within the United States, the recognized rle of the antitrust laws is to ensure that

the market is free to allocate resources in response to demand. When the market performs the
reso)urce allocation function free from restraints imposed by private parties, then resources are
allocated efficient- and agregate national wealth is maximized." Sec Daniel J. Gifi) rd, nll/itmSt
and Te/d Issues: )/i/Iwliities. I)//ir/ces, aId Re/anships, 44 Dt1)\ t. L. Rtx. 1049 (1995).

"' Compair n/i/bh contractual cases in Part I, s//prt.
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D. Indigeninization of Antitrust Case Law: A Theory on
Social Justice

Legal theorist Professor Gunther Tcubner invariably describes this
process of normative change as a reaction of a legally transplanted norm
towards integration in the economic, cultural, social, and historical contexts in
which it finds itself. The norms-in this case the competition policies
commonly cited and lifted from Sherman Act-based jurisprudence-are "not
transformed from something alien into something familiar; not adopted to a
new cultural context, rather they will unleash an evolutionary dynamic in which
the external rule's meaning will be reconstructed and the internal context will
undergo fundamental change."'

Likewise it can be observed that the early colonial cases and the legal
precepts have been indigenized and suited to the broad strokes and fine lines of
a constitution,18 3 which itself "bends over backward to accommodate" 84 not
the producers or consumerist market, but rather, the down-trodden and "those
with less privilege in life." 185 Ta/ad l emphasized that the less privileged must be
safeguarded by the public xvelfare dimension of the competition clauses. The
all-embracing post-colonial metanarrative of social justice in Philippine legal
history fortifies the idea of public velfare as the essence of the competition
clauses.t280

What would account for the change in focus, therefore, are themselves
the "evolutionary" changes in the regime of our post-colonial Constitutions,
especially the abrogation of the parity rights and the inward expression of
Philippine social development and economic policies. So in as much as
Filipinos have eschewed the /Adsse-faire policies of People /'. Pomars5 or its

Gnther Teubner, Legal Irntants: Good Faith in Br1/i/b Law' or I lo) /ff/ig Lar I-Ends

tp in New Dii'ences, 61 NooD. L. REV. 11, 12 (1998).
I For instance, in a seminal analysis of the Phil. Competition Act, Dolot and

colleagoes cite the idea of "legal irritation" from Prof. Gunthcr Tuchner. Dolot, et al., supra note
79, at 608-609.

184 See St. Mary's Academy of Dipolog City v. Palacio, G.R. No. 164913, Sept. 8, 2010;
Central Bank lEmplovees Ass'n, Inc. v. BSP, G.R. No. 148208, 487 Phil. 531, 599, Dec. 15,
2004; Uy v. COA, G.R. No. 130685, Mar. 21, 2000; Dian v. POEA, G.R. No. 79560, Dec. 3,
1990.

V RE:C. CONST. CO()MNM'N 106 (Oct. 12, 1986). (Sponsorship speech of President
Mniozfo-Palma.)

186 S', e.g. Alberto T. Muyot, Social jistic' and /he 1987 Phippine (onistitIioi: Ai.- if//or
'lop/a, -) Pi ill.. .1. 311, 320-37 (1996), describing the idea and evolution of "social justice" in

Philippine law.
I' G.R. No. L-22008, 46 Phil. 44(), Nov. 3, 1924.
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progeny,188 and adopted an "even more explicit recognition of social and
economic rights,"I' 9 the nation's antitrust laws are now conceived as an
expression of the supremacy of public welfare and the State's obligation to
ensure that sa/as pop li est suprema /ex.19(

This notion of the ascendancy of the public welfare as to modify
existing economic policies has been forwarded as early as the deliberations of
the Constitutional Convention of the 1935 Philippine Constitution. For
instance, during the debates, Manuel A. Roxas, later the first President of the
Republic, declared:

IT]his constitution has definite and well defined philosophy not only
political but social and economic. [... If in this Constitution the
gentlemen will find declarations of econiolic po/it tihey ar ere because
/ey are ieecessac} to safeguard the interests and nc//are o/e Fihino people
because we believe that the days have come when in self-defense, a
nation may provide in its constitution those safeguards, the
patrimony, the freedom to grow, the freedom to develop national
aspirations and national interests, not to be hampered by the artificial
boundaries which a constitutional provision automatically
imposes.I"

In his analysis of the 1973 Constitution, Justice Enrique M. Fernando,
held the same view, but concluded that the then-charter's social justice
provisions go further. He said:

\Xhat is thus stressed is that a fundamental principle as social justice,
identified as it is with the broad scope of the police power, has an
even basic role to play in aiding those whose lives are spent in toil,
\vith destitution an ever-present threat, to attain a certain degree of
economic well-being. Precisely, through the social justice I...

I,> "It is to be admitted that there was a period when such a concept did influence
Amrican court decisions on constitutional law. As was explicitlN stated 1 bN justice Cardozo
speaking of that era: 'Laisef-i/y was not only a counsel of caution which would do well to
heed. It w\as a categorical imperative which statesmen as well as judges must obey.' For a long
time legislation tending to reduce econlomic inequality foundered on the rock that was the due
process clause, enshrining as it did the liberty of contract, based on such a basic assumption.

I...I [Tbc Constituritional Convention saw to it that the concept of laisseaiilye was rejected."
Educ v. 1ricta, G.R. No. L-32096, 35 SCRA 481, 489-90, Oct. 24, 1970. (Citations omitted.)

Phil. Virginia Tobacco v. Ct. of Indus. Rel., G.R. No. L-32052, 65 SCRA 416, 421,
July 25, 1975. (Citation ocmitted.)

'"' he welfare of the people is the supreme lor highest] law." Comlpare Cruz v.
Pandacan Hiker's Club, Inc., G.R. No. 188213, 778 SCRA 385, 399, Jan. 11, 2016, and Fabie v.
City of Manila, (.R. No. L-6583, 21 Phil. 486, 492, Feb. 16, 1912.

i II PRo 1:DINis 01 TIl- 1935 P1iLIPPiE CONSTITLTI.\AL CONVI 1\O\
(Laurel ed.) 177-8. (1966). (Emphasis supplied.)
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provisions, the government is enabled to pursue an active and
militant policy to give reality and substance to the proclaimed
aspiration of a better life[.j"02

This facade of "constitutional redemption""'- in Philippine legal
history, is especially ripe in the post-Marcos Constitution which saw "the reality
of a Filipino nation that has been and still is struggling to come to terms with
much social injustice that has been perpetrated over centuries against a majoritY
of its people by foreign invaders and even by its own government."' 94 The
\Vords of Cecilia NMuhioz-Palma, the President of the 1986 Constitutional
Commission and later justice of the Supreme Court, lends clarity to the
abstraction of the social welfare and social justice:

THE PRESIDENT: My distinguished colleagues in this Assembly:

For the first time in the history of constitution-making in our
country, we set forth in clear and positive terms in the Preamble
\which is the beacon light of the new Charter, the noble goal to
establish a just and humane society. This must be so because at
present we have to admit that there are so tew with so much and so
many with so little. We uphold the Rule of 1Law where no man is
above the law, and we adhere to the principles of truth, justice,
freedom, equality, love and peace.

For the first time, and possibly this is the first and only
Constitution which provides for the creation of a Commission on
Human Rights entrusted with the grave responsibility of investigating
violations of civil and political right by any party or groups and
recommending remedies therefor. The new Charter also sets forth
quite lengthily provisions on economic, social and cultural rights
spread out in separate articles such as the Articles on Social Justice,

2 jINRIQrL, NI. IIRNANDN , RIKIIEt1'(INS ON TIE RI Astli) C0NsuIItI(ON 40

(1974).
193 The Allan Chesier Nadatc, (oinstituiona/ Redemption and th/ Road /o ReconIng

Iud/gsnoms Fi//iaos in a TranIphi/ed (Patie; 88 P-1- L-. 640 (2014), tracing a deliberate ma de of
social reforms as regards land rights of indigenous Filipino coiimuniinities.

1'4 Atong Paglaum, Inc. v. C(ONI 1EC (Ihenreiafter "Atong Paglaum"'j, G.R. No.
203766, 694 SCRA 4-, 575, Apr. 2, 2003 (Sereno, J., diot/)"This injustice is the fertile
ground for the seeds which, watered by the hlood spilled dtting the Martial Law years, ripened
to the revolution of 1986. It is from this ferment that the 1987 (Institution vas born. Thus,

any reading of the 1987 Constution must le appropriatelk scnsiti\c to the context from \\hich
it airose." Itog Pag/an;, 694 SCRA at 575 (Sereno, J., disseuntin).
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Education and Declaration of Principles. It is a document which in
clear and in unmistakable terms reaches out to the underprivileged,
the paupers, the sick, the elderly, disabled, veterans and other sectors
of society. It is a document which opens an expanded improved way
of life for the farmers, the workers, fishermen, the rank and file of
those in service in the government. And that is why I say that the
Article on Social Justice is the heart of the new Charter.195

The famous expression in Ca/a/ang '. Williams'9 1 by the eminent justice
Jose P. Laurel rings as an apt precursor of this view, that more than "the
humanization of laws and the equalization of social and economic forces by the
State so that justice in its rational and objectively secular conception may at
least be approximated,"'" social justice means that since the "[p]ublic welfare,
then, lies at the bottom""'9 of the State's continued existence, it may "interfere
with personal liberty, with property, and with business and occupations"' for
the purpose of "promotling] the general welfare," ""-so much so that as early
as 1915, the Supreme Court has already that "Injo legislature can bargain away
the public health [or] public safety.'20" It remains true now as it was true more
than a century ago.

VI. TOWARDS THE COMMON WELFARE AND PUBLIC INTEREST:
THE PUBLIC HEALTH RATIONALE OF EXCISE TAXATION

OF TOBACCO PRODUCTS

This work has provided a systematic exposition of what the
competition clauses under Section 19, Article XII are in relation to its adjunct
provisions in Section 1(2), Article XII and Section 11(1), Article XVI. Through
an exhaustive review of constitutional deliberations, as well as an analysis of
Supreme Court cases stretching for over a century, the Article rearticulates the
competition clauses as a constitutional norm a cognate of (1) pro-competition
policy as commonly articulated in restraint of trade jurisprudence and (2) the
public welfare. This wvork now properly situates and highlights public welfare
or the "commem good" as a discrete element, one that is "overriding" by virtue
of public interest.

,VSee V Riu. Co.NST. CoSNI'N 105 (()ct. 12, 1986), quoted i; Atong Pag/aim, 694 SCRA
477, 576-7 (Sereno,]/., disseni/g.).

SHereinafter "Calalang"j, G.R. No. 4780, 7) Phil. 726, Dec. 2, 1940.
Id. at 734.
Id. at 733.
Id.

""Id.
"IGomle ,.esuls, 31 Phil. at 225.
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With this normative background, this Article proceeds to demonstrate
how an imposition of a two-tier taxation structure for tobacco products such as
that proposed by H. No. 4144, or similar excise tax regimes, results in a
violation of the competition clauses. The rationale of the current excise
taxation regime-which H. No. 4144 seeks to reverse-clarifies the public
policy behind it as both a measure of public health in general, and one meant to
unburden the State from the economic effects of smoking and tobacco use. To
situate the same, the history of tobacco excise taxation in the Philippines must
be summarized and the public health rationale of the Sin Tax Reform Act of
2012 made concrete.

A. Tobacco Use in the Philippines: A Public
Health Burden

More than one in four Filipinos smoke. More specifically:

ITwenty percent] or 17.3 million Filipino adults age 15 years and
older are current tobacco smokers [...] and Ia]lmost half (48% or
14.6 million) of adult males and 9 percent (2.8 million) of adult
females are current smokers. Moreover, 23% of Filipino adults are
daily tobacco smokers: 38% for males and 7% for females. 2

0
2

In addition to those numbers, the prevalence of smoking among the
Filipino youth is also "significant." 2"3

These public health statistics put the country as among the largest

consumers of cigarettes in the world,2t 4 confirming as well the tobacco
industry's strong position in public health policy, as well as in domestic and

12 Carmelita N. Ericta, 17.3 Mi/I/ion Filipino Adu/ts are, Cnent Tobacco Smoker, Pi iii..
STATIsTICs AUTIoluTY, avaiib/e at https://psa.gov.ph/article/ 173-million-filipino-adults-are-
current-tobacco-smokers (last accessed Apr. 27, 2017). "Among adults who smoked 12 months
before the survey, 48%/(, made a quit attempt, while only 50 made a quit attempt and
successfully quit smoking. More than one-third (37%(,) of adults who worked indoors or
outdoors with an enclosed area at their workplace were exposed to tobacco smoke. Among
adults \vho used public transportation a month prior to the survey, more than half (55% 3) were
exposed to second-hand smoke, while anong those who visited government buildings or
offices, more than one-third (37%) were exposed to second-hand smoke." Id.

2"3 Lelix Eduardo P. Punzalan, Paul Ferdinand 1M. Reganit, Hugene B. Reyes & The
National Nutrition & Health Examination Survey Group, Sllokilln 3Bae/ren in the Phi/fpines, 47
ACT:\ MmN.\ P iluPPINA 28, 29 (2013), el/bg Department of e alth, et al., 2009 Philippines'
Global Adult Tobacco Survey (GATS) Country Report, at 8, (2010), araihlable at
http://www.who.int/tobacco/surveillance/2009_gats-repor philippines.pdf.

2" See, e.g. PII aiong top 20 'smokinl contieS, RAPP'inEiR, June 26, 2012, al

http://smin .raler.com/nation/7632-doli-philippines-among-top-20-nations-with-highest-
smoking.
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international trade, and politics.215 Coupled with the fact that smoking kills two
in three smokers,"" the public health impact of tobacco use in the Philippines
is astounding.

The analysis of the 2010 Country Reporl of the DOH is particularly
damning:

Annual productivity losses from premature deaths for four smoking-
related diseases (lung cancer, cardiovascular, coronary artery disease,
and chronic obstructive pulmonary diseases) investigated in
"Tobacco and Poverty Study in the Philippines" ranged from USD
65.4 million to USD 1.08 billion using the conservative Peto-Lopez
estimates. It could be as high as USD 2.93 billion using the Smoking
Attributable Morbidity and Mortality and Economic Costs
(SANIMEC) estimates. Overall productivity losses from the four
diseases were estimated at 1USD 2.23 billion using Peto-Lopez figures
to USD 5.00 billion using SAMNIEC estimates. Productivity losses
from work days lost, on the other hand, were estimated at about
USD 120 million to as high as USD 185 million. Total costs of illness
for the four smoking-related diseases studied were estimated at USD
6.05 billion using SAMMEC figures while Peto-Lopez estimates yield
a more conservative but still substantial loss of USD 2.86 billion. "

These estimates come from four diseases alone.2 " Cigarette smoking,
however, "harms nearly every organ of the bodv"2n' and causes more deaths

2'" "The politically /aisse/air Philippines presented tobacco compatues with an
enlvironment ripe for exploitation. The Philippines has seen some of the worlds most extreme
and controversial forms of tobacco promotion flourish. Against international standards of
progress, the Philippines is among the w orld's slowest nations to take tobacco control
seriousl. K. AleChnowicz & S. Chapman, T&1 Pii//pp/// i/o/acco i////r: "/s//)irol g s/ //scto /0/i/i)
in ia", 13 (Suppl II) To)i\Ac() Ct)'iTRut. ii71 (2004).

2", Emil' Banks, ct al., Tobaro smoking and a//-,'anse moia//il/ in a lapge-is . l///a;n coho;I
s//dy: jindings Irom a matin epidm/c ni//h cinnt lon smokiio prea/ena, 13 BMC Nlin. 1 (2015).
Compare nit/h World Health Org. Media Centre, Tobacco, WORLD I IliAILTi OR(IANIZAT ION
WinBsinu (June 2016), ala//a//e at http://www.who.int/mediacentre/factsheets/fs339/en/ (last
accessed Apr. 27, 2014).

2" DOH, et al., 200)9 Philippines' Global Adult Tobacco Survey (GATS) Counryn
Report, at 11, (2010), availab/le at http://www.who.int/tobacco/surveillanc/2009_gats
report-philippines.pdf.

T"' Another estimate provides for higher figures. DOH, Ph///ie'Depatment o'fHea//h
sa)s: PROTCT OUR ' EO/ MILV, STOP MOKIN., DOH WrsirTi, Oct. 14, 2016, a!
http://wwwx.doh.gov.ph/node/7806.

21" U.S. Centers for Disease Control & Prevention (US CDC), Healtlif fec/s o/Qgarele
NSlokiig, US CDC \IBSlTI, at https://www.cdc.gov/tobacco/data_statistics/fact
sheets/hcaltheffects/effects-ci, smoking, c//ili U.S. Department of Hlealth and Human
Services, The Health Consequences of Smoking-50 Years of Progress: A Report of the
Surgeon General (2014).
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each year than human immunodeticiency virus or I IIV, illegal drug use, alcohol

use, motor vehicle injuries, and firearms-related incidents co/wbi//ed.21"

In the last four decades, there is a steadily rising number of deaths

from non-communicable diseases, in particular, diseases of the heart,
cerebrovascular diseases and malignant neoplasms.2' The recognition of this

health hazard calls for the reduction of tobacco use through effective policies

such as excise taxation, which is recognized by the World Health Organization

(WI-[O) as "the most cost-effective way to reduce tobacco use, especially

among young and poor people." 21 2 In addition, "lal tax increase that increases

tobacco prices by 10% decreases tobacco consumption by about 4% in high-

income countries and about 5% in low- and middle-income countries." 1 3

Moreover, tobacco tax revenues derived from such measures "are on average

269 times higher than spending on tobacco control, based on available data ,"?"4

which bolster the viability of excise taxation of tobacco products as a revenue

generating measure. The legislature has not been unaware of this evidence.

B. Tobacco Taxation Regimes in the Philippines: Historical
Perspectives

The tobacco tax regimes in the country have shifted from a multi-tier

system towards a unitary system. During the latter period of Martial Law,

tobacco products were taxed under a multi-tier system.215 Cigarettes were taxed

based on price, with different applicable rates for cigarettes that \vere

domestically manufactured and those that were imported. The tax also varied

depending on the gross selling price of the manufacturer or importer, and the

number of sticks per pack.

After the People's Revolution in 1986, President Corazon Aquino

aimed to simplify the methods of computation and collection of tobacco taxes

by rationalizing the imposition of excise taxes. During her term, cigarettes were

taxed on different rates based on the whether the cigarettes were packed in 30s,
packed in 20s, or whether they are sourced from foreign manufacturers.

2 Id., c//it A. 1-1. Mokdad, et al., Ila/ C luises of IIlbsa /e U n1//{d S/a/s, 291 1 AMA

1238 (2004).
"I MARio Vi II\'vRi:, \i L., I II:nAi1I PRO un()Ttt oN AND No iN-COMNFINt1(liAi ilI

Disv-sts iN\ till P uilt:\s (2012).
212 World flealth O1Crg. Media Centre, 1baro, \\iORin IEl n ( ORGANI/..\II

WiisliE (June 2)16), aiai/b/ea http://www.who.inl/mediacentre/factsheets/fs339/en/.

,i Id.
21 lIxec. Order No. 9'8 (1984). This imposes an ad ra/o3 i tax and revises the specific

tax rates and maximum retail prices of cigarettes.
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Cigarette packs containing 20 sticks where further classified into locally
manufactured, or locally manufactured but having a foreign brand.216

In July 1996, R.A. 8240217 amended the classification of cigarettes and
the imposable excise taxes. The law provided a four-tiered system for taxing
machine-packcd cigarettes. The classification of cigarettes and hence the
amount of tax to be imposed depended on net retail prices-higher specific
taxes were imposed on more expensive cigarettes while lower taxes were
imposed on cheaper ones.

In December 2004, the 13t Congress enacted a new law2 m which
increased the excise taxes imposed on tobacco products but retained the
classifications depending on their retail prices-low-priced, medium-priced,
high-priced, and premium-priced. In particular, a complicated four-tier
structure was utilized for machine-packed cigarettes.

The Sin Tax Reform Act of 2012 was a product of more than 15 years
of advocacy work to reform the tobacco excise tax system.2 " Under this law,
the aforementioned four-tiered system above was abolished and in its place, a
two-tiered system, based on net retail price, was provided for the first four
years of the la\v's implementation. 2 -'" ()n its fifth year, it was replaced by a
uniform tax for all cigarettes, adjusted annually at a rate of 4% to account for
inflation.

Before the passage of R.A. 10351, the Philippines became a party to
the WHO Framework Convention on Tobacco Control (FCTC).221 Under
Article 6 of the FCTC, "price and tax measures are Irecognized as] an effective
and important means of reducing tobacco consumption" and States Parties are
obliged to implement "tax policies, and \vhere appropriate, price policies on

216 Exec. Order No. 22 (1986). This further amended certain provisions of the
National Internal Revenue Code, as amended.

(1996). An act amending Sections 138, 140, & 142 Of the National Internal
Revenue Code, as amended, and for other purposes.

'I" Rep. Act No. 9334 (2004). This amended the Tax Code provisions on excise taxes
on alcohol and tobacco products.

See, KAI KAISER, CARYN BRIDLNKAMP & RoBiRIXt) IGLESIAS, SIN TAx
RIlIOR1 IN THE PlitI.PPl\IKS: TRatSFORMING PLBi.c HL\Eri FINA\CES, ll :\LTH, AND
GVERNANCI: FOR MORE 1NCljUSVJ; DEVjlOt )P\FNT (2016); Comprehos/r Tax Re(frm in /be
P1 1ip/ie Pincz/eas, Histo anId Recommendations, Univ. Phil. School of Econ. Discussion Paper
No. 2016-10 (Sept. 2016), at 23 (discussing the various motivations behind the reform).

" TAx CoiE, art. 145(C), as amended /y R.A. 10351, § 5.
2 World I Health Organization, WHO Framework Convention on Tobacco Control

(hereinafter "'FCT." , Sept. 23, 2003, 2302 U.N.T.S. 166. The treaty was signed by the
Philippines on September 23, 2003 and was concurred in by the Senate on April 25, 2005 wvith
the instrument of ratification deposited on June 6, 2005.
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tobacco products so as to contribute to the health objectives aimed at reducing
tobacco consumption.""-

C. Public Policy Dimension of the Sin Tax Laws

The public policy dimension of tobacco taxation reform is readily
apparent from the rationale of adopting the Sin Tax Reform Act of 2012.
According to the law's lead government agency proponent, it is "primarily a
health measure with revenue implications, but more fundamentally, it is a good
governance measure."2 3

The Sin Tax Reform Act of 2012 helps finance the Universal Health
Care program of the government with financial allocations through incremental
revenues. 4 This has particularly been fruitful in recent years. The DOH claims
that:

In [collection yearsl 2013 and 2014 the actual collection has exceeded
the projected Sin tax incremental revenue included in the DOH
budget, resulting to balances amounting to PHP 14.22 B from the
2013 collections, and PHP 8.81 B from the 2014 collections. In 2015,
the actual collection was low\ver by PHP 6.72 B. The total balance
from the Sin tax collections is PHP 16.32 B.22

At the time of the law's enactment, the administration's flagship health

agenda, under the banner of Kalusugang Pangkalahatan, was projected to cost
682.1 billion pesos for the remainder of the term of then President Benigno

Aquino 111.226 Of this amount, the national government's financing
requirement was projected to be 224.8 billion pesos or 33% share of the total

health agenda cost. 227 In this context, the government was hard pressed to find
additional sources of revenues to finance its main health agenda.

U FTC, art. 6(2)(a).
223 DOF, Si lax Re/oru, DOF WBVsrn., at http://www.clof.gov.ph/indcex.php/

advocacies/sin -tax -r form/ (last accessed Apr. 27, 2017).

"A T \X C(1, 5 288, as amended b R.;\. 10351, § 8.
i D( )1, Sin Tax Law Incremental Revenue for -lealth Annual Report C.Y. 2016,

availabk at htp / /www.doh.go.ph/sites/default/ fils/puhlications/201620 DO H%) (20Sin
%20Tax"%20Report.pdf; S(e abo Si/ fax an boosts P1 Irrnn 5l , MN1NiL TiMEs, July 18,
2016,a!http://wwwxmanilatimes.net/sin-tax-law-boosts-ph-revenue 155/274588/.

-60 Sin Ta, Tiil (OF)ia11\ GA/tZT'i.\ WkiiStI(, Sept. 19, 2012, avai/ab/e a!
http://wx-.gov.ph/sin-tax.

1d1
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The law similarly "simplified the current excise tax system on alcohol
and tobacco products and fixed long standing structural weaknesses, and
addresses public health issues relating to alcohol and tobacco consumption."'22

As discussed in Part IV(A), sulpr7, the steady rise of tobacco use is a risk
factor in many illnesses and a leading cause of mortality and morbidity. And
since studies have conclusively established that there is a direct link between
the high consumption of tobacco products 2 2' and cheap cigarette price,23" the
tobacco tax reform, which increases the price of tobacco products was seen as
a logical step to address the high smoking prevalence problem in the
Philippines.

At the core of tobacco tax reform is attaining the highest imposable tax
burden on tobacco products that is politically feasible to discourage smoking
with the greatest impact possible. In a review of more than 100 studies from
various countries, including low- and middle-income countries, Professors
Frank Chaloupka, Avda Yurekli, and Geoffrey T. Fong have categorically
concluded that:

Significant increases in tobacco taxes are a highly effective tobacco
control strategy and lead to significant improvements in public
health. The positive health impact is even greater when some of the
revenues generated by tobacco tax increases are used to support
tobacco control, health promotion and/or other health-related
activities and programmes. In general, oppositional arguments that
higher taxes will have harmful economic effects are false or
overstated.2"`

To attain this goal, it is crucial to maintain the unitary mode of taxation
in order to facilitate more efficient tax administration, and more importantly, to
prevent downshifting behavior to lower-priced brands.

22 0Of, sipra note 223.
Th DOf I estimates that -lipinos on average consume 1,073 sticks annually. The

Oficia/ G it spra note 226.
)" See s i nsI Ass\\ Toisiv:( Co Rol u.\itcc, AsCON imaco tix

RlttRTl r \RD: RE(ItOiNl.\t. (L2MIPARISONS A\D TREDS (2010), arail/ab/e at htttp://seatca.org/
dmdocument s/AS EA NTaxReportCard!\ fay 13forWEB.pdf.; Frank Chaloupka, Teh-wei I-Lu,
Kenneth . Warner, Rowena jacobs & Aycda Yurekli, Tbe /a.vaon oftobacco prodwIcs, in TOBACto
CoNTRoI. IN DtvLF.OING)ix (; CONTRIs 237,2 44 & 267 (2000).

F [rank Chaloupka, Axda Yurekli & Geoffrey T. Fong, Tobaco taxc-s as a lobacco
coan sh/agt, 21 TOBACt) C (2 o)TROL 172, 1`2 & 1-9 (2)12).
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VII. H. No. 4144 AS SEEN FROM THE RE-ARTICULATED
COMPETITION CLAUSES

At first glance, H. No. 4144 merel seeks to continue with the status
quo vhen it was filed; it sought to reintroduce the two-tier system of taxation,
albeit vith a slightly higher tax rate.

In its simplicity, it hides the fact that it creates a market condition
favorable to a particular set of players, xvhich means that it espouses untair
competition or a restraint of trade that could warrant invalidation under the
competition clauses of Section 19, Article X1l. This should be rendered invalid
in light of the public welfare considerations of the Constitution. The fact that
its anti-competitive regime is coupled with incentives for tobacco products, in
contrast to the overall goal of decreased tobacco consumption and smoking

cessation,> 2 means that, in this final analysis, the regime will not stand
constitutional scrutiny.

A. Evidentiary Requirements based on
Tobacco Industry Litigation

The characterization of tobacco taxation regimes as a case of restraint

of trade is not without precedent. The argument was forwarded by British
American Tobacco Corporation in Blitish Ameiici a Tobacco r. Cw/acho>3 in its

Motion for Reconsideration before the Philippine Supreme Court in 2009.214

But because British American Tobacco assailed Section 145 of the Tax
Code, as recodified by the precursor of R.A. 10351, R.A. 8240, based on "the
equal protection and uniformity clauses of the Constitution,"23 the Court

32 Soe Iourence Anthony Go, Arc Sin Taxcs Sinfol? : P et on Philippine Sin
Taxes (Feb. 2012), wai/abe at http://www.act.ph/tobaccotax/wp-contcnt/pdf/Are-
SintaxSinful.pdf

23" I1erinafter "British American Tobacco 1"], (.R. No. 163583, 562 SCRA 511,
Aug. 20, 2008. The conceptual treatment of Britsb - ln/c'ican Tobacco of both "Unfair
competition" and "restraint of trade," or "combination in restraint of tradc," appears to be the

same insofar as a law's validity is ii cquestion on the groinds ciOf CONSTl. art. X1 1 19.
24 IElercinaftcr "British Amcrican Tobacco II"], G.R. No. 163583, 585 SCRA 36,

Apr. 15, 2009. This affirmed thc Court's previous decision. For an incisive critiqruc of thc
decision, ser Roentgen . Broinc & April Carmcla B. Lacson, W7;en - omlei nis ar Alo Equal than

Othoi: A Ciqui i/ British American Tcbacco v. Camacho and ih Rational lasis I/st, 87 PIl.

L.J. 183 (2013).
S''"ThIc| petition for review assails the validity of: (1) Section 145 of the National

Internal Revenue Code (NIRC), as recodified by Rep. Act No. 8424; (2) Rep. Act No. 9334,
which further amended Scction 145 of the NIRC on januarY I, 21)5; (3) Revenuc Regulations

Nos. 1-97, 9-2003, msd 22-2003; and (4) Revcnue Mcmorandum Order No. 6-2()()3. Petitioner
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found that the petitioner's invocation "cannot be raised for the first time on
appeal." 3 , Nonetheless, the Court presented guidelines as to how an unfair
competition challenged may successfully be invoked.

The standard laid down in Btifish /lI meti'can Tobacco is that a
constitutional challenge founded on Section 19, Article XII of the Constitution
may lie only if the impediments in competition are "substantial"2 3 7 or
"significant."""* This burden is discharged by the party impugning the law's
constitutionality upon showing of adequate "factual foundations, as supported
by verifiable documentary proof, which would establish, among others, the
cigarette brands in competition with each other [... a sufficient point of
comparison [...], as well as the extent of the impact on the competition in the
cigarette market[.]" 239 The body of evidence must demonstrate the party's
substantially and significantly restricted ability to "produce cigarettes that can
compete" against the allegedly favored manufacturers in the same segment of
commerce or "bracket."24"

While the effects of H. No. 4144 may be contrasted to British American
Tobacco such that the unfair competition or restraint of trade challenge in the
latter principally contended that the laws and regulations impugned constituted
"a substantial barrier to the entry of prospective players," 241 the decision has
important implications on the present inquiry.

B1itish Amecrican Tobacco adverted to Section 19, Article XII of the
Constitution in saying that the "cumulative effect of the operation of
the classification freeze provision is to perpetuate the oligopoly of intervenors
Philip Morris and Fortune Tobacco in contravention of the constitutional edict
for the State to regulate or prohibit monopolies, and to disallow combinations
in restraint of trade and unfair competition." 242 This contention is pertinent as
the unfair competition and restraint of trade that will probably result from the
enactment of H. No. 4144 may create a similar effect of perpetuating market
forces conducive to market capture, albeit for a different beneficiary and
tobacco manufacturer. There are, however, some important caveats to this
decision.

argues that the said provisions are violative of the eclual protection and uniformity clauses of the
Constitution." Br/I/sh American Tobacco 1, 562 SCRA at 521.

'36 Mitish Almlican Tobacco II, 585 SCRA at 47.

1 Id., cii" Taadl, 282 SCR\ 368.
2 Id at 48-9.
24ci Id. at 49.
24] Id. at 46.
24' .
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\While the Supreme Court in Bditish l1mreican Tobacco required evidence
to be significant to show that the competition clauses are breached, such
pronouncements go against what jurisprudence has set. In Ta/ad 1, for instance,
the Supreme Court set a higher standard of scrutiny for oligopolistic
arrangement. In that landmark unanimous en bane decision, the Court said:
"Monopolistic or olgopolistic markets deserve our carefi! scru/iny and laws
which barricade the entry points of new players in the market should be viewed
with suspicion."24 3 And in Gokongaiv, Jr., the Court merely looked into the
"tendency" of certain acts to create unreasonable restraints of trade, and not a
direct showing or evidence of the effects.244 Notably, this reading is more in
line with American antitrust construction of restraint of trade. 2 4 5

B. Characterization of H. No. 4144 as a Restraint of Trade

The Sin Tax Reform Act of 2012 gradually phased out the tiered
system before mandating that a unified system be implemented in 2017.246 As

241 Tatad I, 281 SCRA 330, 359. "Again, we underline in scarlet that the fundamental
principle espoused by section 19, Article XII of the Constitution is competitin for it alone can
release the creative forces of the market. But the competition that can unleash these creative
forces is competition that is fighting \et is fair. Ideally, this kind of competition requires the

presence of not one, not just a few but several players. A market controlled b\ one player
(monopoly) or dominated bY a handful of players (oligopoly) is hardly the market where honest-
to-goodrness competition will prevail." Tatadl, 281 SCRA at 358.

'" Gokong)el, Ji:, 89 SCRA at 376-8.
1""What is required, rather, is an enquiry meet for the case, looking to the

circumstances, details, and logic of a restraint. The object is to see whether the experience of the
market has been so clear, or necessarily will be, that a confident conclusion about the principal
tendency of a restriction will foilo w from a quick (or at least quicker) look, in place of a more
sedlous one." California Dental Ass'n. v. Fed. Trade Coimm'n, 526 U.S. 756, -81 (1999). Set
a/so United States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940) (finding that agreement
among competitors to buy spot-narket oil as unlawful per sc because of its tendency to restrict
price competition).

This is in accord vith the Clayton Act, as amended by the Robinson-PaRman Act, 49
Stat. 1526, 15 U.S.C. § 13(a), which provides that: "That it shall be unlawful for any person
engaged in commerce, in the course of such commerce, either directly or indirectly, to
discriminate in price between different purchasers of commodities of like grade and quality,
where either or any of the purchases involved in such discrimination are in commerce . 'here
the e/mc o sulchc disciminatfio /a/c) be, substantialy to /essen com/pifioni or tend to c'rate a moncisopo/j' in aily lie
of comme//t/cc, or to injure, destroy, or prevent competition vith any person vho ceither grants or

knowingly receives the benefit of such discrimination, or with customers of either of them[.]"
(1Hmphasis supplied.) Se G'okoli(arei, Jr., 89 SCRA 378-79 (referring to the Clayton Act in
constructing the competition clauses in the 1973 Coinstiution).

'16 "The bill approaches the reform in a morc pragmatic manner by proposing to unify

the excise tax rates in phases in aspects where a one-time unification proves to be abrupt. It is

proposed that a three-year transition period be ocbservedl in unifying the excise tax rates on
cigarettes." II. No. 5727, 151 Cong., 2n1 Scss., Explanatory Note (2012).
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mentioned, the unitary system was intended to address "problems attendant to
[the then-prevailing] structure, such as [an] unfair tax treatment."

But unintentionally, the two-tier system created an unintended
consequence in consumer behavior called "downshifting" 248 This has
historically benefited only tobacco manufacturers selling low-priced cigarettes
when multi-tier taxation creates disparate retail pricing between brands. 2 I( As a
direct and inevitable consequence, the market share of Mighty Corporation-
and vocal supporter of the measure-has increased as a result of the enhanced
marketability of their local non-premium cigarette products. 2 In contrast, it
has drastically eroded the market shares of other players,25' which are not
covered by the lower tax rate under the two-tier structure of the 2013-2016
implementation of R.A. 10351.

The enactment of H1. No. 4144 would transform the Tax Code into a
law of preferential treatment for only a certain fraction of the industry, and to
Mighty Corporation in particular; at the same time, it vould remove the
rationale legitimizing the distinction that R.A. 10351 in its pre-2017
implementation carried.252

Mighty Corporation itself has admitted and attributed the significant
and abrupt increase in its market share to the implementation of the two-tier
tax structure at the start of the effectivity of R.A. 10351 in 2013.' To quote

-. No. 5-2 15 (, 2nd Sess., I xplaatory No ite (20 12).
2 In the context Of tobacco consumiption, dlownshifting (also known as dowmitrading)

is the practice of suIbstituting a brand of cigarcttes FOr a cheaper one because excise taxes have
made the former too expensive. For d OcuTmentation On how dl ownshifting has affected the local
tobacco trade due to the impleCentation of R.A. 10351, se I lon a sia// b/ mihty pliter owei s
Pil tIgnir//r b/aistrl 'd il.\ ST.\xo \[I) , Dec. 29, 2013, ar,1/a/ a!
http:/ /manilastandard. net/business/ 13691 8/hox-a-small-but-mightv-plaer-changes-ph-
cigarette-induStr\.html.

'4 L\Ri: M.. I fN-\, 1)1u Bl \HII K. SY, 1i , 1T VR1CA N. RiKTIS & J)-ANN .
I, vi I\, T \ xi I IF\l :n i RisKs 24 (Lniversit\ of the Philippines ( CoIIege of I aw &
HealthJustice Philippies, ()uevon CitY, nhilippines 2010).

V" e 'Low* prke sales / iri S28AI, NLi\y \, Sept. 24, 2013, aa//ab/e at
http://wwwx malayurp\a.com.ph/business-neos/busincss/might-corp-lw'-price-saves-rm-28m.

ln Sa -\son & Cecihal Yap, Toba(co G/ant Feb/s Phi)Sppine .\larket Airt O//ae,
BinaoviiLR(, I eb. 12, 2014, arai/ab/e at htps://www.bloomber-tcom/news/articles/2(14-02-
12/tobacco-ian -fights-philippine-markei-share-decline.

252 "With a unitary ratc, problems attendant to the current structure, such as un fair tax
treatment betwxeen and amlong tobacco and alcohol products, will be addressed. A unitarY rate
will lend the tax structure more revenuie-protective [sic] since it will avoid the shifting of
demand to the least-taxed brand of tobacco and alcohol products." See sprat note 246.

233 (Oa irtl aker Aght Co/p oil pos//rc soitcome o/ st miad'/ s MIGHFT
C( ORPi RATN( \ \VW1BSFITi, at http://mightcorp.ico.ph/cigarette-maker-might-corp-on-

positie-outcolme-of-its-larlket-share/ (last accessed \pr. 2-, 2017).
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the corporation: "The steep increase in excise taxes tor tobacco products

produced a dramatic reconihuration of the market. Where once a multinational
corporation enjoyed near-monopoly dominance of the market, [Mighty
Corporationi has now eked out major market share." 5 They further added:
"Philip Morris-Fortune Tobacco enjoyed almost complete dominance of the
local cigarette market before the imposition of more punitive 'sin taxes.' In a
matter of only a few years, local player Mighty Corp. has taken a significant
market share by catering to lower-priced products.'" 3 3

Alghtv Corporation has also admitted that the current the unitary tax
system is a threat to its emerging dominance, halting the windfalP 6
unintentionally brought by the transitory two-tier svstemn. In order to preserve
the balancing of interests between the ultimate goal of initary taxation-public
health and revenue regsulation and relative market stability, the Sin Tax
Reformi Act of 2012 must remain.

C. Testing H. No. 4144 Against Public Welfare

The fact that tobacco consumption is itself discouraged by extant laws
and regulatmions 23 means that there is nothing "reasonably necessary" to

perpetuate restraint of trade through the two-tier system 'which 1l. No. 4144
seeks to reintroduce. In the same vein, there is nothing that can preclude the
legislature from eliminating smoking altogether through taxation, in light of the
supremacy of general welfare interests over the mere statutory privilege granted
to tobacco manutfacturers. But because the legislature chose not to, and instead

recogsnized the economic interests of tobacco manufacturers, it is burdened by
the constitutional limitation of trade neutrality and eequal taxation treatment in

l/.\'/b Cop: r of /oal obaccos inidusltri, Nt IIrY Co l( R iZ \ II ()\ Winisl] 1., a!
httrp:/ /mnightvcipicm.ph/might-crp-leader if-liocal-tOibaccOi-industrv (list accCsscl Apr. 21

2017).
I/. l3/ sec, .1crrN I I Spnan da, Taden ,re //b / irach rr maker of eheap al/airtics,

PIll.. Duli l\xipt w , j n. 28, 2014, al ittp:// busincss.ittuircr.nct/161939/traders-urge -
ighi-waic h -er-maker-oif-c chap-cigarcttcs.

I) cspitc the dcclinlc il SFm1okers' pio pilation, BirICilto [sicl said Night is still

positioniing for the forthcoming unita cxcisC tax raic of 1 PP 26 pcr cigarcttc packct by 2017.
Har ricintos aid Mi Ih Cxpctcis dcmanld for Iow-prcmilu m cigarttc brands wvill dclint in 21 ,
while prCi im biands mtl i rcgain telicir popLIlarit\ in the Ini til-cc cart. \ilb (op CO a ontio

/ inloiria mark/! .thair \l11TYi C[RPORA\TiIo\ ix \i si a ( )ct. 29, 2014), al
ht tp://imIiiht II corp.com.ph/migtli-ciorp-continecs-to-inccries-cariket-S1hure (Ilit acccsscd Apr.
2r, 20 1).

2 0 Rcp. Act N 9. 211 (2003). TIic T baccO RCgulaition Act of 20)3; Rtp. Act No.

1(64') (20 14). The Graphic I Icailth \arniings ILaw; Ci\ il SCric Commilission (CS)) I oit
Mcm1io. 0rC. \o. 210-1 (2010). PrIioteciIOn of Iic Burcaucracv Against Tobacco Iinusiry
IntrfrceCC.
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terms of competition, which themselves looks into public welfare
considerations.

More specifically, the enactment of H. No. 4144 would run afoul of
public welfare as it renders inutile the barriers put in place by the Sin Tax
Reform Act of 2012 to protect public health,2 5 and especially the human right
to health of the poor and marginalized, who are disproportionately affected by
inordinate downshifting.'> 9 It also goes against the well-defined State policies
on discouraging tobacco farming in line with the public health implications of
tobacco trade and tobacco use.26 "

The imposition of the two-tier structure exaggerates the unfair and
unequal treatment that favors certain tobacco manufacturers ojer the public
ie//are o/ the 'ihfino people, despite the State's constitutional duty to protect and
promote the right to health."' 1 The classification that it makes goes beyond the
"reasonable and natural classifications" that taxation, as an inherent power of
the State, permits.2 62

And despite the foundational precept that "it is as much the interest of
the state that public health should be preserved as that life should be made
secure,"" 11. No. 4144 wholly and profoundly neglects its implications on the
lives of millions of Filipinos \vho will be affected directly by smoking-related
diseases and indirectly through second-hand smoke a serious peril and clear
danger that even the Supreme Court has acknowledged . As this Article has
shown, this could not be countenanced.

1 
jlJt internalizes the negative externalities of alcohol drinking and tobacco

smoking." S.eesupra note 246.
.'V"Te system follows a multi-tiered tax structure that is prone to the donswsh //ig of

smokers to cheaper cigarette brands which does not discourage smoking." Official Gazette,
sipi note 226. (I Imphasis in the original.)

2" S( re. Rep. Act No. 9211 (2003), § 3(f) ("It is the main thrust of this Act to: [..1
[alssist and encourage Filipino tobacco farmers to cultivate alternative agricultural crops to
prevent economic dislocation."); Rep. Act No. 8240 (1996), 5 8 (providing for funding for an
"alternative farming system").

"I C )NST. art. II, K 15. CO)NS'T. art. XIII, 5§ 11-13 further articulate the right to health
as a social justice issue.

Abakada Guro Party List v. lIrmita, G.R. No. 168056, 469 SCRA 14, 139, Sept.1,
2005.

- Gome/jeuos, 31 Phil. at 228.
See, c.,, Estate of Posedio Ortega v. CA, G.R. No. 175005, 553 SCRA 649, 657,

Apr. 30, 2008, where the Court said:
Lung cancer is a disease in which malignant (cancer) cells form in the tissues
of thc lung. Its main cause is tobacco use, including smoking cigarettes,
cigars, or pipes, now or in the past. While there are indeed other risk factors
for lung cancer, their effect on lung cancer, even if said factors are taken
together, is very small compared to the effect of tobacco smoking.
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VIII. CONCLUSION

The introduction of the unitary system of tobacco taxation was clone to
address the failures of the previous multi-tier tax structure, which include lower
tobacco excise tax revenue collection, end-user downshifting, tax avoidance,
and corruption. The unitary system's same rationale against downshifting saves
lives 265 and, in the long-term, billions of pesos in government expenditures
from disability compensation and healthcare costs, and lost productivity from
premature deaths in the workforce. The Secretary elucidates the DOH's view:

Tobacco is the single biggest cause of cancer in the world, and causes
one of every three deaths from cardiovascular diseases; the health
consequences of smoking a cheap cigarette and a more expensive
premium cigarette are the same. That is the reason Rep. Act 10351
mandates a uniform excise tax for all cigarettes by 2017-whether
hand rolled, machine made, premium or low cost cigarettes.

Indeed, the global best practice in tobacco taxation policy is
uniform specific taxation for the following reasons: First, a uniform
tax structure is easier to administer compared to a tiered system.
Second, uniform system enhances the public health impact of
tobacco taxation as it eliminates the price gaps between premium and
lower-priced cigarettes and therefore minimizes opportunities to
switch to less-expensive cigarette brands. 266

These are, in themselves, very compelling reasons for the continued
full implementation of the Sin Tax Reform Act of 2012. But despite
international acclaim, 26 H. No. 4144 now seeks to undo its most important
innovation, undermining the successes of this important public health
legislation, threatening to negate the law's impact in protecting the most

', STE u_\ L[ x A. QL 1i1O, AlIKE A. CASORIA, MARINA hliGuil.-BAQI.LTi)D,
FELIP'E; NI. MI)ALIA, XIN X(i & FRANK . HAO)PiA, Ti ilK EKONojMICs oft TOBACCO AND

TonAcco Tsx\Ta( IN I llI: PI!iPPiNIls 37 (International Union Against Tuberculosis and
Lung Disease, Paris, F'rance 2012).

111 Sc sitpra note 23.
'(7 Work1 I Health ()rganization, Vl Tax" c.\pa/ds heal/ coenge in Mbe Phiizpines,

W LD IIAIAI ORGANIZAIoN WI KisSiTIK, MIay 2015, at http://www.who.int/features/
2015/ncd-philippines/en; Department of Foreign Affairs, 111O Dirctlor Genecra lands PH jor
pass'p o/ Sia 7lTx Ta-1i OK i-iCIAL AZEKml WEIsITIK (June 6, 2014), at
http:/ /www.gov.ph/ 2 014/06/06/who-directo r-general-lauds-ph-for-passage-of-sin-tax-law;

IllSiKR IE AL.., suni note 219.
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vulnerable members of society-the youth, the poor, and the sick268 because
of the inevitable massive downshifting that will result from the increased
market share for cheaper brands of cigarettes. The holiday rush seen in the

louse of Representatives to pass H1. No. 4144 guarantees tobacco
manufacturers hundreds of billions of pesos, but predisposes another
generation of Filipinos to cardiovascular diseases, cancers, chronic respiratory
disorders, diabetes, and other top causes of mortality and morbidity.

The imposition of a t\o-tier system goes against the very grain of the
Constitution as regards the right to health, which the framers, saw as an
intrinsic, cardinal, and fundamental element of social justice.261 It would be
unfortunate to allow this to happen, more so because the right to health is the
bedrock of the public welfare. It is, after all, "a fundamental human right
indispensab/e for the exercise of lall] other human rights."'-"

EPILOGUE

In March 2017, President Rodrigo R. Duterte ordered the arrest of the
owner of Mighty Corporation for alleged economic sabotage. ' The
controversv stemmed from the alleged use of fake cigarette tax stamps that
resulted to revenue loss of an estimated 15 billion pesos. 2 -2 The government

26> 'The estimated impact of a uniform specific tax reduces "premature deaths hy over
1.5 million" and anerting "almost 2.3 million deaths among youth." Qiiu i .ii rAl ra note
265, at 34-9.

'0) S, 1V RIkC. C( )xST. Co(Yil'N 9(07-90 7 (Sept. 22, 1986).
SOffice of the High Commissioner for Human Rights, CEILSCR General Conment

No. 14: The Right to the Highest Attainable Standard of Health (Art. 12), U.N. Doc.
1/C.12/2000/4 (Aug. 11, 2000),T 1. (I mphasis supplied.)

2 Pia Ranada, Daiteei odew arr rnn o/ [hty Coip onwe, R.APPi ir, Mar. 7, 2017, at
http://www\rapplercom/nation/I 63473-dutert-ribery-rttempt-cigarette-company.

22 Nestor Corrales, JDere orderc ariest of/ Aght/ Corp owier io coniosmic sabo/ttl', P Ill..
D inlY INQRER, Mar. 7, 2017, ara//ab/Ie at http://newsino.inqluirer.net/878333/ durerte-
orders-arr est-of-miohtv-corp-owner-for-cconomic-sabotage; Ben O. de Vera, 1ilR //s P9.5-
bl///Ion tx casio/i cn rs. Algc Coip. Pi. D.\1l I\t itRiR, Mar. 22, 2017, aa/ab/e cat
littp://nexsifo.incluirer.net/88 2 779/bir-files-p9-5-billion-tax-evasion-case-vs-mighty-corp.
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ConltinLIeS to build its case,-' evn 11TllIn/ the closure of the local cigarette

nanulfactirer.-

In the same month, the DO I reported that "one million IFilipinos
have cluit smoking-the biggest decline we have seen in the Philippine history"
primarily because of R.A. 1()351,25 Which made tobacco products less

affordable and accessible. This important public health milestone would evince

to both the effectivity of tobacco taxation in curbing smoking and preventing

smoking-related diseases, and the necessity of saIfeguarcng the gains of

increased tobacco excise taxation, more so considering that-in the vords of

the I Iealth Secretary-"Itjhere is still much to be done in our country's efforts

to limit and curtail tobacco use, especially for our economically disadvantaged
countrymen who are the most affected with diseases linked to long Use of

tobacco product.'-'2

Indeed, even though these supervening events diminish the chances

that It. No. 4144 will pass before the Senate-its principal supporter now

partly discredited and its justifications repudiated by R.A. 1()35 1's public health

impact-the health, wcllness, and cuhality of life of millions of Filipinos remain

in peril.

While these sucipervening events diminish the chances that I1. No. 4144

will pass before the Senate (its principal supporter now partly necutralized), this

is not, howcver, pr o'se, a victory for health.

The tobacco industry, now \vwith Philip Morris Fortune Tobacco

Corporation continciing with its virtual monopoly, will continue to kill, -while

' Kristine vI \. Patrag, hin Niclas P. Cigural & Flij ah jsIeph P. Tuhavan,
(o'enwa/im; bca'w c/oia oi Al/I/vy, blla/ba 'a/ri/,ht casc', lit ;i\[ ss\V' iun, Mar. 8, 20)17, at
http:/ /dv 1b)r Ijillc.com //c/n/teLnt.PH 11PseC/ctIion-ToLpSto rv&title-gmv/ernment-bears-

clon-n- m ih-illin 1itight-case&id= 141846; Vivienne GulIa, 1IR t i/ mor rps rs Alib
Cp, AlS-CHN Ni(\ s, Apr. _5, 2 0 1 at htip://news.ahs-chn.com/hcsiness/()4/1)5/ 17/bir-to-

file-morc-raps- s-midihty-corp.

Chin L (c), BIR Ik/ to Order \li/bli Cop. c/osirc nx! moi/b, NI AN) \ 1i 1iI.., Apr.

1-, 2(), arailb/c a hittp: //ncws.m.com.ph /2)1- /()4/1 - /bir-Iikel /-to-order-migh t-corp-

cI/osure-nex\t-mon/./l
1 Tina C. Santos, Orcr /Ml P/sos ba/c quit .mok/a - 1)Oll, P1111.. DILY lTpt iRlR,

M 2ar. '0, '0 aaib/ at http://newsinf.inuirr.net/882269/er-1m-pins-ave-cluit-
m111/ki ng-cloh; Nac/n Ram/S-Araneta. -"[The I calth Secretarv said the increase in the prices of

1t1acCO / prLucts dcue t the im/position 4 if heavier taxec startin in 2013 caused the Cecline in

t/bacco use, \\hichl w/ uId likely recInee t he P 1S8 billion in Ilosses iannucall\ frIm tobacco-relaecd

hospit ;lIizati/on l1nd lower p ,roductiivit*y." I //i smn-oki)iiI. l NI A1, il\ ST\Y\ Im), mar. 21,
2(1 -, ara/b/a/ a! http://manilastianarcl.net/\news/to p-stories/23 2 2 - 6 /

Im n//ucit-smo/king-cnb.htmll.
e 

jesse Pilarro lnga, 1)n/ic 1)(/ 1 c/oIIs, 1/ib/aos s/Il/smoke, MlNiti) \ T II , Apr. 8, 2)1-, a//iib/ a/ ttp://i na//tmesnei/despite-c/h-ef/ris-lipin/s-still- s /ke/.
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hoarding hundreds of billions of pesos in profit. Ten Filipinos will continue to
die every hour because of smoking.27 5 This freedom to destroy lives and create
unimaginable human suffering is unparalleled in any form of trade or industry
in the country, and in human history-and all in spite, too, of the fact that
"smoking kills" and "secondhand smoke kills" are among of the most
established, consistent, and incontrovertible scientific conclusions of the
modern world.

With the competition clauses now rearticulated, the only remaining
conclusion in law that may be gathered from these facts is that this monopoly
must be removed entirely from private hands and put into full public
regulation; that is, if the State were true to the very Charter which sought to
establish its liberties.

- 000 -

2 Philip C. Tubeza, Smoking kills 10 Filifinos ever' hour, PHla. DAILY INQUIRER, Sept.
19, 2011, avai/able at http://newsinfo.inquirer.net/6 1111/smoking-kills-10-filipinos-every-hour.
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