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ABSTRACT

This Article presents a systematic exposition of the competition
clauses under Section 19, Article XII of the 1987 Philippine
Constitution, as well as adjunct antitrust provisions under paragraph
2. Section 1, Article X11 and Section 11(1), Article NVI. The analysis
ultimately reframes the competition clauses as a cognate of (1) pro-
competition policy as commonly articulated in restraint of trade
jurisprudence and (2) the public welfarc. This Article, however,
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properly situates and highlights public welfare or the “common
good” as a discrete element—a construction hitherto unpronounced
in Philippine legal literature. With this normative background, this
Article then demonstrates how an imposition of a two-tier taxation
structure for tobacco products or similar excise tax regimes results in
2 violation of the competition clauses. In particular, the Article
argues that the enactment of H. No. 4144, a highly popular measure,
which passed in the House of Representatives in December 2016,
would establish and institutionalize an unreasonable restraint of trade
from the perspective of both elements. In addition, this Article
examines extensive domestic jurisprudence on restraine of rtrade,
synthesizing these to propound anti-competition controversies under
the tollowing tvpology: contractual, statutory, and constitutional. In
this manner, too, the public welfare dimension of the competition
clauses is made more explicit for the purposes of future litigation.

“No legislature can bargain away
the public health.”

—The Supreme Court of the

Philippines (1915/2000)!

I. INTRODUCTION

Lfforts to revise certain provisions of Republic Act (R.A.) No. 10351
or the Sin Tax Reform Act of 20122 have pushed through with remarkable ease
in the House of Representatives.d Just one week after it was first heard in the
Committee of Ways and Means in December 2016, Flouse Bill No. 41444 was
unanimously accepted with little regard for the strong opposition of the
Department of Linance (DOF), the Bureau of Internal Revenue (BIR), the
Department of Health (DOH), public health advocates from civil soclety, and

! United States v. Gomez Jesus [hereinafter “Gomez Jesus™|, G.R. No. 9651, 31 Phil.
218, 225, Aug. 4, 1915. See alio Del Mar v. Phil. Amusement & Gaming Corp., G.R. No. 138298,
346 SCRA 485, 527, Nov. 29, 2000).

2 (2012). An Act Restructuring the Excise Tax on Alcohol and Tobacco Products
[hercinatter “Sin Tax Reform Act of 20127].

P Ben O. de Vera, Lanmakers rush to defend fresh two-tier lax on cigarettes, PHIL, DAILY
INQUIRER, Dec. 5, 2016, available at hetps://business.inquirer.nct/220743/lawmakers-rush-
defendffrcshrrwo»ticr—mx—cigﬂrettcs; RG Cruz, Sin tax lan amendment breezes through Honse pantl,
ABS-CBN NEws, Dcc. 6, 2016, af http://news.abs-chn.com/business/12/06/16/sin-tax-law-
amendmcnpbreezcs—rhr<)ugh—houscApnncl.

* H. No. 4144, 17h Cong., 1+ Sess. (2016). An Act Amending Section 145(C) of the
National Internal Revenue Code of 1997, As Amended. This was filed by Representative
Eugene Michael B. De Vera of the ABS Partylist.
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even national associations of tobacco farmers.’ In another week, the Lower
House approved the bill by an overwhelming majority.¢

In contrast, it took more than three months for H. No. 5727, which
eventually became the Sin Tax Reform Act of 2012, to see plenary
interpellation after the committee deliberations in the 15% Congress.” Even
with the certification of the President for immediate enactment, it took more
than a month before it was approved on its third reading.®

This unprecedented haste  and  support, made by bypassing
consultations with industry stakeholders? and consumer groups who will be
directly affected by the measure, broadly demonstrates the contentious and
peculiar political context of tobacco taxation laws in the Philippines.t

The development is certainly disconcerting. The passage of the Sin Tax
Reform Act in 2012 was, after all, at once a landmark for sound taxation
reform, revenue generation for public health, tobacco control, and
subsidization of alternatives to tobacco farming, as it was an abrupt and
heavily-resisted disruption to the relatively stable market forces that tobacco
manufacturers have been relying on in their industry for the past 15 years.!!

[t is with this history of the law in mind that the DOF—the
government’s steward of sound fiscal policy—strongly opposed the measure,
which, apart from refuting the rationale of the bill,!? also highlighted the

5 Dot mwess with sn fax, PHIL. DALY INQUIRER, Dec. 19, 2016, arvilable at
http://()pinion‘inquircr.ncr/10()13()/(1()nt~mcss-sinAmx; Chino S. Teveo, DO “strongly’ opposes
Flouse bid on  tro-tiered  sin tax regime, NANUA S BULL, Dec. 6, 2016,  arailable  at
http:/ /business.mb.com.ph/201 6/12/05/ dof-strongly-opposes-house-bid-on-two-tiered-sin-
rax-regime.

¢ Mara Cepeda, House approves bill that remores uniform cigarctte tax, RAPPLER, Dec. 13,
20106, af http://\\'\\'\\'.mpplcr.u>m/n:1tion/ 15541 1—housc—approvcsAt\\'o—ricr—t;lecigm‘cttcs—%d—
reading.

" The first committee hearing for the Sin Tax Reform Act of 2012 was set on
licbruary 6, 2012, with committee approval on May 9, 2016.

8 The certification of the President was made on May 15, 2016, the same day the
Committee Report was filed.

Y fames Konstantin Galvez, Farmers, stakebolders appose tobacco sin tax, THIL MANILA
Tisis, Dec. 3, 2016, araidable ar hup:/ /www.manilatimes.net/farmers-stakeholders-oppose-
tobacco-sin-tax/299709.

W Rey Gamboa, The fegacy of R-1 8240, T PHILL. STAR, Mar. 19, 2012, araitable at
ht l'p://\\'\\\v.philstm'.com/1)usincss/788273/lcgncy~rn-8240.

11 The precussor of RAL 10351 was Rep. Act No. 8240 (1996).

12 “If indeed farmers are at risk, the Department of Agriculture, National Tobacco
Administration, and host local government units should have used the carmarked funds
intended for tobacco farmers as provided in the law. [...] [Tlobacco farmers should have
benefitted from the Sin Tax Reform, conrary to claims.” Mara Cepeda, DOI*: Bill impasing 2-tier
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financial'? and public health implications! of the proposal. It is with the same
history in mind that authors of the bills that became R.A. 10351 rejected the
principles behind the bill now before the Lower House.'d The body of
evidence that goes against the measure trumps the weak arguments of
supporters of H. No. 4144 that Tilipino tobacco farmers and growers were
sutfering because of increased excise tax rates on tobacco products. 16

Put in this light, it is, therefore, not unexpected that the measure,
which now secks to undermine the progress and gains made by R.A. 10351
with its goal of “maintaining the current excise tax system on the cigarette

217

packed by machine”!” would again meet staunch opposition from the tobacco

industry, which has now fiscally and operationally adapted to the new excise

fax. on dgarcttes won’t bewcfit farmers, RAPPLER, Dec, 6, 2016, w hrtp:/ /www.rappler.com/
nation/ 154690-dof-house-bill-two-ticr-tax-cigarettes-farmers.

7 The DO added thar H. No. 1444 would give tobacco companics incentives to
‘employ pricing strategies in order to stay within the lower band, resulting in the continued
access to low-priced cigarettes.” Id.

A Cagarettes are all harmfil regardiess of their price and forns. The principle behind unitary
taxation for cigarerte products is that the ills that these products cause o the general public,
whether through firse-hand or sccond-hand or third-hand smoking, are no way different
between a low-priced and a high-priced brand. [...] A two-ticred structure only promotes
downshitring and therefore does not fully discourage tobacco consumption.” Id. (Iimphasis
supplied.)

' The manitestations and interpelladons of Represenratives Pia Cavetano and Edeel
Lagman were recorded. Rep. Lagman voted against H. No. 4144 for several reasons, among
them: 1) all government agencies invited during the public hearings, except the National
Tobacco Administration, opposed ir; 2) the Sin Tax Reform Law was hailed as a healcth measure
such that any amendment thereto should prioririze health concerns: 3) the unitary system is
considered the best practice globally: 4) all principal plavers in the cigarerte manufacturing
industry, except Mighty Corporation, were against the measure; and 5) the latter principally
favored Mighty Corporation that produced low-grade and low-priced cigarettes. 55 H. JOURNAL
I8, 17 Cong,, 15 Sess. (Dec. 13, 2016).

Deputy Speaker Pia S, Cayetano said that H. No. 4144 intended to derail RA. 10351
by institutionalizing a rwo-ticr tax system for cigarerees. Ier negative vote was explained in part
because it was totally against the advice of the Dep't of Health (DOH) as a health measure as
well as the Dep’t of Fin. (IDOT) which wanted to give R.A. 10351 a chance to be implemented.
She explained that a unitary system will make revenue collection casier and there was no reason
to go into a two-tier system that would make cigarettes cheaper and more accessible to the
vouth. Id. ar 18-9.

Voting in the ncgative, Rep. Jocelyn Sy Limkaichong explained  that the Bill
undermined the health gains of the Sin Tax Reform Law, which was still to be i implemented by
2017. She said that any ¢ffort to change said law would have an impact on its original
configuration to address health. She stressed that in maintaining the unitary rax system, the
government would achieve a simple balance with regard to health, taxes, and the protection ot
tobacco farmers. Id. ar 19.

1 The consistent position of the proponents of the bill is thar the unitary taxation
scheme 1s disadvantageous to local tobacco farmers. See 52 11 JOURNAL 11, 17 Cong., 1+ Sess.
(Dec. 6, 2016).

" H. No. 4144, 17" Cong., It Sess., Tixplanatory Note (2016).
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raxation regime. And after all, the proposed measure introduces rates that are
higher than the one prescribed in the revised Section 145(C) of the National
Internal Revenue Code of 1997 (“Tax Code”).!8 This naturally translates to
greater tax burdens among tobacco manufacturers.

What is surprising, however, is that this time, the increase in excise tax
found unconditional support in a seemingly unlikely ally—Mighty Corporation,
a tobacco manufacturer. It holds the sccond highest local market share for
machine-made cigarettes after Philip Morris Fortune Tobacco Corporation
(“PMETC™).1

Through a self-described “consultant” and a former chief of the
National Economic and Development Authority, Mighty Corporation argued
that “when the unitary excise tax is imposed [in 2017], this would displace
more local farmers.”? The framing of this discussion as an issue of tobacco
farmers’ economic rights drew challenge not only from the fact that tobacco
farmers’ groups oppose the measure, but trom the fact that H. No. 4144
obviated the need to amend Section 288 of the Tax Code, as amended by R.A.

10351, pertaining to subsidization of alternatives to tobacco farming.

Much like similar earlier proposed amendments to the Sin Tax Reform
Act of 2012, the contest arising from H. No. 4144 leads “to questions about
the dynamics of local cigarette marketing,”?! the very rcason why the measure
has been criticized as being “pushed” mainly by the corporation itself, since the
cnactment of such structure would particularly benefit it.>?

This “benefit” prima facie raises questions regarding the proposed
statute’s validity under Section 19, Article X1I of the 1987 Constitution, which
prohibits unfair competition, restraints of trade, or combinations in restraint of
trade, whether as a result of public or private machinations. This was, in fact,
raised by the DOH in a paper sent to Congress in relation to a possible
international trade investment dispute. The Secretary of Health warned:

18 H. No. 4144, 170 Cong., 1st Sess., §1 (2016), compare with TAX CODE, art. 145(C).

W See Panclo: Duterte orders arvest of Mighty Corp. omwner, MANILA BulL., Mar. 7, 2017,
aveailable al http://ncws.mb.C()m.ph/2()17/03/(P7/p:lncl()~dutel'tc»<)1'dcrs—;lrrestf()f—might_\'—C(')l‘p—
owner/.

2 Ben O. de Nera, Solons back Mighty on tax: bifl, PHIL, DALY INQUIRER, Dee. 6, 2016,
arattable at hrrps://l)u.\'incss.inquircr.ncl/2208()()/,\'()l(msrl)ﬂck—mighly—l’zlx—bill.

2 Rey Gamboa, Iusidions attenpt to subrert tobaceo tax, THE PHIL. STAR, Sept. 8, 2015,
aratlable  at htlp://W\V\\'.philsmr.a)m:8()80/1)usincss/2()15/()9/()8/ 1497085 /insidious-attempt-
subvert-tobacco-tax-law.

2 Ben O. de Vera, Raidroaded cgareite tax: bill slammred, PRI DALY INQUIRER, Dec. 8,
20106, arailable af hnps://busincss.inquircr.nct/EQ( 1951/ railroaded-cigarette-tax-bill-slammed.
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The Philippines lost a WTO case in the case of distilled spirits
because there was de facto discrimination when the excise taxes
applied for locally manufactured distilled spirits were much lower
than imported ones. It was determined by the WTO that the excise
tax system discriminated against foreign manufacturers since most of
the locally produced disdlled spirits used aleohol that was fermented
tfrom locally produced sugar (and had a lower tax rate). The intention
of this bill in proposing this two-ticred structured proposal is to
protect local farmers — a lower excise tax for tobacco produced
locally. This is not de facto discrimination ex post bur de facto
discrimination ex ante,2?

Derived from an act of legislature, the advantage that Mighty
Corporation gained from the imposition of the two-tier taxation system brings
to fore the legislative intent that justificd this apparent anti-competitive
scheme. By reversing the fulfillment of the law’s intent—that the 2013-2016
two-tax regime should be wholly transitory—the government freezes existing
market forces and secures the advantage of one corporation. Publicly available
evidence would suggest that this is an act that is plainly discriminatory and
restrictive of trade.

To tully determine the scope of the constitutional violation, this Article
first describes the constitutional prescriptions of the competition clauses, and
articulates  the clements  of unfair competiion or a  constitutionally
impermissible restraint of trade, ot combination in restraint of trade. The work
dissccts the competition clauses and reveals the intent behind their articulation,
as well as the intent behind constitutional provisions with special antitrust
applications. It difterentiates among three forms of competition law litigation
and argues that their

de  noro—contractual, statutory, and constitutional
narrow  frameworks could not apply to tobacco products, as the pro-
competition policy alone that bencfits no one but the tobacco industry must
vield to the public welfare dimensions of the competition clauses.

The latter parts of the Article apply the jurisprudential standard in
characterizing the two-tier taxation in H. No. 4144 as an impermissible (rather
than just an “unrcasonable”™) restraint of trade. It further lays down the
evidentiary requirements in showing that a particular tobacco taxation measure
is unconstitutional, discussing the role of examining public  welfare
considerations in a successtul competition clause challenge and applying the
same in the measure. This Article concludes by highlighting the role of tobacco
taxation as primarily a public health measure in light of the regulatory nature of

> lris Gonzales, Special Report: Derailing the Sin Tax: Reforms Lane, THE PHIIL. STAR, Dec.
31, 2016, arailable at hitp:/ /weww.philstar.com/business/2016/12/31/1 658200/ special-report-
derailing-sin-tax-reform-law.
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this inherent and plenary State power. An lipilogue situates the state of things
in relation to this possible controversy.

Put in other words, the tobacco industry and other industries with
grave public welfare impacts are w# generis—not in the same manner that the

antitrust norm in the press is s/ generis by constitutional fiat, nor in the same
way that telecommunication industries or other deregulated industries etched
by respective statutory classification are. The tobacco industry is sui generis
because it affects the fundamental human right to health.

II. THE LEGAL LANDSCAPE OF COMPETITION CLAUSES AND ADJUNCT
PROVISIONS: CONSTITUTIONAL CONSTRUCTION

The competition clauses in Section 19, Article XII of the 1987
Constitution? do not stand as the exclusive constitutional norm or rule on
antitrust, unfair competition, restraints of trade, or combinations in restraint of
trade. This much is clear in the wording of the Constitution. Other provisions
repeat the proscription against antitrust or anticompetitive arrangements, cach
having been deliberated by the Charter’s framers with the clear intent to refer
back to Section 19, Article XII. These “adjunct competition clauses,” as thev
shall be referred to in this Article, cover two discrete provisions: Scction 1,
Article X1125 refers to both local and foreion antitrust arrangements, and Section
11(1), Article XVI26 further strengthens the rule in mass media.

2 The State shall regulate or prohibit monopolies when the public interest so
requires. No combinations in restraint of trade or unfair competition shall be allowed.” CONST.
art. XII, § 19.

25 “The goals of the national economy are a mote equitable distribution of
opportunities, income, and wealth 2 sustained increase in the amount of goods and services
produced by the nation tor the benefit of the people  and an expanding productiviry as the key
to raising the quality of life for all, especially the underprivileged.

The State shall promote industrialization and full employment based on sound
agricultural development and agrarian reform, through industries that make tull and efficient usc
of human and natural resources, and which are competdve in both domestic and foreign
markets. However, the State shall protect ilipino enterprises against unfair foreign competition
and trade practices.” CONsT. art, X11, § 1, 99 1-2.

26 “I'he ownership and management of mass media shall be limited to citizens of the
Philippines, ot to corporations, cooperatives or associations, wholly owned and managed by
such citizens,

The Congress shall regulate or prohibit monopolies in commercial mass media when
the public interest so requires. No combinations in restraint of trade or unfair competition
therein shall be allowed.” CoNST. art. XV, § 11(1).
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This Article, in looking into a/ the pertinent discussions by the
Constitutional Commission, reveals clear themes from the phrasing and
expression of these clauses.?”

Firstly, it is demonstrable that the definition of what are regulated or
proscribed—monopoly, unfair  competition,  restraint  of trade, and
combinations in restraint of trade—ultimately referred back to American
antitrust jurisprudence as their legal or normative foundations, Therefore, to
understand what the competition clauses or the adjunct competition clauses
mean, the distinctions under Anglo-American jurisdictions nced to  be
clucidated. These distinctions, however, nced to be indigenized considering the
overarching Filipino-centered policy in Article N11

Secondly and in relation to the above, these clauses were written in such
a way that they cover to the greatest cxtent possible all commercial
arrangements or transactions which may result or has the tendency to result in
restraints of trade. Thirdfy, by virtue of their references to then-contemporary
statutes and case law, the competition clauses and their adjunct are a mix of
self-executing and non-self-executing constructs, where the State, through
Congress, is given a broad, but guided, discretion as to the definition and scope
ot the norm,

Finally, it is clear that beyond the “competitive spirit” of these
provisions, the competition clauses and its adjunct put premium on the
“common good,” or the “public welfare.” The framers were consistent in
deseribing and defining these clauses as a product of two cognate clements:
first, the public policy of competition, and sccond, the public welfare
dimension.

7 This approach of constitutional construction  finds application  where  the
constitutional provision in question could nor be interpreted or applied based exclusively on its
plain meaning. Any cquivocality of the provision, as to “the import and react of a constitutional

provision™ should be sertled through resort to “extrancous aids of construction, such as debates
and proceedings of the Constitutional Convention, to shed light on and ascertain the intent of
the framers or the purpose of the provision being construed.™ Tuna v, Villar. G.R. No. 192791,
670 SCRA 579, 604, Apr. 24, 2012; “It may also be safely assumed that the people in ratifving
the Constitution were guided mainly by the explanation offered by the framers.” Nitafan v.
Comm’r of Internal Revenue, G.R. No. L-78780, 152 SCRA 284, 291-2, July 23, 1987,

For guidance from tccent cases, see Poc-Llamanzares v. COMELILC, G.R. No.
221697, 786 SCRA 1, Mar. 18, 2016, examining the deliberations of the 1934 Constitutional
Commission to show the framers intent to cover foundlings under the purview ot Iilipino
citizenship.

The competition clauses had never been, and cannot be, interprered and applied rerbe
keie because of the disparate trearment that restraint of trade jurisprudence creared throughout
the history of the concept since the 1400s. See Part T, zufia.
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A. The Intent Behind the Competition Clauses: Definitions

Institutional arrangements among various industry players, as well as
the limited capacity of government regulators, have, to a large extent, affected
the number of trade-related disputes that appear to directly invoke the
competition clauses2® This is also due to the fact that the Philippine
Competition Act,? the country’s most comprchensive statute on the subject,
was only passed in June 2015 to “penalize a// forms of untair trade, anti-
competitive conduct|,] and combinations in restraint of trade™" despite the
Philippines’ antitrust laws stretching back to the Spanish colonial period in the
early 1990s.31 The fact that the distinction among the concepts of monopolies,
unfair competition, restraints of trade, and combinations in restraints of trade,
as used in its constitutional law meaning, is also not as distinct as in other
jurisdictions further demonstrates this paucity.??

In fact, constitutional deliberations of the 1987 Constitution as regards
the competition clauses are particularly illustrative. They show the legal
foundations of the terms as they were contemplated by the framers, and that
these foundations were at most, muddled; 22z

MR. MAAMBONG: This is myv next point: We have mentioned here
in one of the provisions, words or phrases like “monopolies,”
“combinations in restraint of trade,” and “unfair competition.” My
question is: Are they understood, as used in the provision, in relation
to the definition of the same terms in the Revised Penal Code,
because Article 186 thereof mentions “monopolies and combinations
in restraint of trade™; Article 189 speaks of “unfair competition”;
Article 187 speaks of “importation and disposition of falsely marked
articles”™ Or do these terms, as used in the provision of this
Constitution now being formulated, have meanings more general
than those indicated in the Revised Penal Coder

x| Tlhe enforcement of competition rules in regulated sectors until roday is very
limited. No competition cases have vet been brought to court by any of the hodies despire the
fact that a number of these regulated markets appear to be highly concentrated and hence
susceptible to restrictive practices.” United Nations Conference on Trade and Development,
Voluntary Peer Review of Competition Law and Policy: Philippines, at 10, TD/B/C1/CIP/31
(May [, 2014).

2 Rep. Act No. 10667 (2015).

W § 2(¢). (Emphasis suppliced.)

U See, generally, Tristan A, Catindig, The 1STLAN Competition Law Project: The | hilippines
Report (Mar, 31, 2001), a/ htIP://\\'\\'\\'.jftc.go.jp/cncpf/ 02/philippines_t.pdt.

2 The terms “‘monopoly,” ‘combination in restraint of trade” and ‘untair competition’
appear to have a well-defined meaning /i offer jurisdictions.” Gokongnes, Jr. infra note 81, at 376,
(Timphasis supplied.)
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MR, VILLEGAS: No, we read them 7w the context of the Revised Penal
Code.

MR, MAAMBONG: Thev are in the context of the Revised Penal
Code. Thank vou.®

This was reiterated by Commissioner Regalado L. Maambong in a
subscequent exchange in the plenary. i+

At the outset, theretore, the framers of the Constitution themselves
relied on the detinition ot these related terms in the Revised Penal Code, where
these activitics are deemed criminal offenses, as compared to, for instance, the
common law contemplation on restraint of trade.’ Given this insight, any
originalist construction® of the jurisprudential interpretation of these crimes at
the time would point to the following results: none.3”

This is because the statutory history on antitrust had to mirror
American case law. ™ While the Philippines has had statutory rules dealing with
monopolics and combinations in restraint of trade as carly as the late 1800,
owing to the Spanish roval decree to enforce the Spanish Penal Code of 1870
in the country, these provisions were later on supplemented by Act No.
34274 which was mainly transplanted from the Sherman Act of the United
States, ! until its repeal by the Revised Penal Code when the latter took effect
on Januarv 1, 1932, Arucle 186 of the Revised Penal Code is a blend of the Old
Penal Code and Act No. 3247,

Recognizing that jurisprudence on Article 186 of the Revised Penal
Code is negligible, the Department of Justice even expressly recommended that
courts resort to “decisions of United States courts interpreting provisions of
the Sherman Antitrust Law.”¥ And so these definitions would be beclouded

U REC CONST. CONMMN 325 (Aug. 14, 1986). (Emphasis supplied.)

W OHT REC CONST. COMMN 650 (Aug. 23, 1986). The section was approved with 39
votes in favor and none against. Id.

* See discussion in Pare N, .

A least, in o far as original meaning or original intent is concerned. See Fmil A,
Nletnhaus, Fistory as Precedent: The Post-Orjginalist Problens in Constitntivnal T, 110 Y ALL .. 121
2000y, Ornal Meaning and 1is Linits, 120 ARV 1. REV. 1279 (2007),

¥ Catindig, wupra nore 31, at 3, dtng Dep’t of Justice (DO)) Opinion No. 19, s, 1962
(1962).

W Seeid.ar 1.

¥ lound in Articles 543 10 545 of the said Code, which was in force in the Philippines
from July 14, 1887 10 Dee. 31, 1931, They were conrained in Chaprter N, on “De dus nraguinaciones
para allerar of precio de fas cosas”™ (Machinations to alter the prices of commodiries).

"1925). An Act to Prohibit Monopolies and Combinations in Restrainr of Trade.

1 Catindig, supra note 31, ar 2.

12 Needd.at 3, citing Dep't of Justice (DOJY Opinion No. 19, s, 1962 (1962).
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when, at the same time, the framers refer to foreign jurisprudence, as compared
to the Revised Penal Code, as the structure upon which the current
competition clauses is founded. This is obvious from the exchange of
Commissioners Napoleon G. Rama and Bernardo M. Villegas:

MR. RAMA: [...] |A]lthough the statement has been made by the
Chairman that this would not prohibit the State trom setting up
monopolies, the second sentence in Section 14 seems to contradict
that statement because it states: “No combinations in restraint of
trade or unfair competition shall be allowed.” Tt is addressed to both
the State and the private sector. So, does the Commissioner think
that there should be some kind of a phrase here that would allow the
government or the State to set up monopolies that would serve the
common good?

MR. VILLEGAS: The second sentence is inferpreted in the context of the
antitrust legislation or the jurisprudence on antitrust legislation, for exaniple, in
the United States, to the extent that combinations in restraint of trade
or unfair competition actually prejudice the consumers and the
people. Then that is where the law comes in. But precisely, there are
certain monopolies which actually favor the consumers because of
the economies of scale since we do not have unnecessary duplication
of resources. However, these types of monopolies have to be
regulated.*?

The records of the Constitutional Commission mean only one thing: to
discern the scope and extent of the prescriptions and proscriptions in Section
19, Article XII, the “context of the antitrust legislation or the jurisprudence on
antitrust legislation” has to first be articulated, especially insofar as they are
applicable to the political, social, and cultural regimes that cover the
Philippines.

This conclusion is supported by an analysis of the adjunct competition
clauses. In any case, these foreign distinctions nced to be indigenized
considering the overarching cconomic protectionism ot Filipino-centered
policy in Article X1I.

B. The Intent Behind Provisions Adjunct to
Section 19, Article XII

The competition clauses in Section 19, Article XII are not the only
provisions in the 1987 Constitution that pertain to proscriptions against anti-

45 111 REC, CONST, COMMN 258 (Aug. 13, 1986). (limphasis supplicd.)
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competitive arrangements.* This has important implications in relation to
constitutional construction. At the outset, the repetition of these expressed
policies points to its strength as a constitutional norm. This policy is provided
in Section 1, Article XII on national economy and patrimony:

SECTION 1. The goals of the national economy are a more
equitable distribution of opportunities, income, and wealth; a
sustained increase in the amount of goods and services produced by
the nadon for the benefit of the people; and an  expanding
productivity as the key to raising the quality of life for all, especially
the underprivileged.

The State  shall  promote industrialization and  full
employment based on sound agricultural development and agrarian
reform, through industries that make full and efficient use of human
and natural resources, and which are competitive in both domestic
and foreign markets. Hovever, the State shall protect Filipino cuterprises
against unfair foreign competition and trade practices.

In the pursuit of these goals, all sectors of the economy and
all regions of the country shall be given optimum opportunity to
develop. Private enterprises, including corporations, cooperatives,
and similar collective organizations, shall be encouraged to broaden
the basc of their ownership.A®

Furthermore, Section 11(1) of Article XVI provides:

SECTION 1. (1) The ownership and management of mass media
shall be limited to citizens of the Philippines, or to corporations,
cooperatives or associations, wholly owned and managed by such
citizens.

The Congress shall regulate or probibit monopolies in commrercial mass
media when the public interest so reguires. No combinations in restraint of trade
or wnfair competition therein shall be alloned

These provisions highlight several points. As regards the adjunct
competition clause in the second paragraph of Section 1, Article XII, an
extensive discussion by the Constitutional Commission shows that the whole
gamut of restraint of trade had been contemplated. The modification of

H As compared to the 1973 Constitution, which sets a norm on antitrust or anti-
competitiveness only through art. IV § 2, or the 1935 Constitution which sets no similar norm.

3 Constare. X1 § 1. (Emphasis supplied.)

to Const.are. XV § T, (Fmphasis supplied.)
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Section 19, Article X1 from its precursor in the 1973 Constitutiont would also
confirm this.#s This rationale was explicated more thoroughly by Commissioner
Villegas and Commissioner and Jater Supreme Court Associate Justice I'lorenz

D. Regalado:

MR, REGALADO: I would like to seek claritication on this which, if
satisfactorily answered, mav avoid any further amendment. The
progenitor of this is Section 2 ot Arucle XNTV of the 1973
Constitution which provided that: “The State shall regulate or
prohibit private monopolies.” May T know from the committee why
the word “private” was deleted here, so that this now refers to all
kinds of monopolics, public or private, as the case may be?

MR. VILLEGAS: Madam President, it has been the experience that
some government monopolies, like the National Power Corporation,
should also be regulated by the equivalent regulatory body of the
government. So, all monopolies, whether they be run by the private
sector or by the government, should be subject to regulation for the

sood of consumers.?

Morcover, Commissioner and later Supreme Court Chiet  Justice
Hilario G. Davide, Jr., introduced the provision to give plenary jurisdiction on
all forms of restraints of trade—covering domestic and foreign restraints of
trade, and combinations in restraint of trade. This is supported by the
suggestion of by Commissioner and later Supreme Court Justice Adolfo S.
Azcuna who added the words, “and trade practices™

MR, DAVIDE: T would like to  add  something after
“COMPETITION"—“OR COMBINATIONS IN RESTRAINT
OF PHILLIPPINE TRADE. IT WILIL, READ, “HOWLEVIER THIE
STATE  SHALIL.  PROTECT TI1LIPINO  ENTERPRISES
AGAINST  UNEFAIR  FOREIGN  COMPETITION  OR
COMBINATIONS IN RESTRAINT Ol PHILIPPINE TRADIL”

17 The State shall regulate or prohibit private monopolies when the public interest so
requires. No combination in restraint of trade or unfair competition shall be allowed.” 1973
Coxst.art. NIV, § 2,

15 111 REC, CONST. COMMN 256 (Aug. 13, 19806). (limphasis supplied.)

Commentators on this provision usually limic their discussion of the competition
clauses on this development. ““I'he provision is a statement of public policy on monopolies and
on combinations in restraint of trade. 1t should be noted that, as the provision is worded,
monopolics are not necessarily prohibited by the Constitudon. The Stare must still decide
whether public interest demands that monopolies be regulated or prohibited. On the other
hand. Combination in restraint of trade and unfair competition are prohibited by the
Constitution.” See, eg JOAQUIN G BERNAS, THE 1987 CONSTITUTION O T REPUBLIC OFf
T PHILIPINES: A COMMENTARY 1056 (1996 ed.).

© 111 REC, CONST. ConMN 049-650 (Aug. 23, 1986).
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MR. VILLEGAS: So the proponent would just repeat what is
contained in another paragraph.

MR. DAVIDI: This is now against foreign competition.

FoFok

MR. OPLE: Yes, the principal frame of reference is cartelization
right here in the country. Is Commissioner Davide now putting this
in a difterent focus so that Philippine enterprises may be protected
from combinations in restraint of trade by foreigners?

MR. DAVIDE: That is the thrust against foreigners becanse we have another
provision here for domestic restraints or combinations in restraint of trade.

Fokok
MR. AZCUNA: Madam President.
THE CHAIRPERSON: Commissioner Azcuna is recognized.

MR. AZCUNA: Can we change that to “TRADE PRACTICES” so
that it will just refer to “UNFAIR FOREIGN COMPETITION
AND TRADE PRACTICES™?

MR. OPLE: Tt is wider.

kKo

MR. DAVIDI: “Unfair foreign competition and unfair TRADE
PRACTICISS.”

MR. OPLE: Will this include, let us say, Japanese cartel in Japan
playing one timber country against another?

MR. VILLEGAS: Yes, definitely, the Japanese have been doing it
systematically.

MR. RAMA: There are certain industries in the country which are
foreign-owned or controlled and which have monopolized, in a
sense, some basic needs of the country, like toothpaste, for instance.
In other countries, they sell toothpaste or dental cream at very much
cheaper prices. But 1 understand that here, it is controlled by certain
Americans and that is why we are buying our toothpaste at a higher
price.

MR. VILLEGAS: That will be covered by the section.
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MR. RAMA: This will be covered by the section?

MR. VILLEGAS: Yei, on local practices of unfair competition and restraint of
trade™

The discussions on the second paragraph of Section 11(1) of Article
XVI as an adjunct competition clause reflect the same sentiments as regards
restraints of trade. The reiteration here, however, is more compelling because
of media and the press’s recognized importance in a functioning democracy.”!

More importantly, the deliberations would indicate that the same
ambiguity as regards the definitions of these key terms and the centrality of the
“public interest” as the rationale behind the competition clauses and adjunct
provisions existed:

REV. RIGOS: Mr. Presiding Officer, may T go back to Section 11,
the second paragraph: “No one individual, family or corporation can
own more than one form of commercial mass media in a single
market.”

Suppose in my hometown in Quezon Province, I decide to
put up a newspaper business and there is no one clse interested to
put up a newspaper business in a community of around 80,000
people, will that be a monopoly under the definition of this
paragraph?

MS. BRAID: No, Mr. Presiding Officer. As a matter of fact, that will
not be monopoly since it is in a single market. The intention of the
provision is to call a spade a spade. Since the “single market”
concept tended to confuse many, we will formulate it to sav that
“media monopolies will not be allowed.” We will Jet Congress stipulate
what constitutes a ///0;10/)0])&

50 11T Riic. CONST. COMM’N 807. (Iimphasis supplied.)

51 In this regard, the comments made by Commissioner Vicente B. Foz are helpful:
A media monopoly is an abuse or perversion of the freedom of the press by
a single individual or a company or companies controlled by hiijm. Trs
danger lies in placing in the hands of a man or a group of men a weapon for
the widespread manipulation of vehicles of public opinion, to influence the
public mind and advance his or its selfish economic or political influence to
the prejudice of the larger public interest and welfare. We must regulate the
right of an individual or group of individuals through corporations or
associations to acquire or own mass media establishments which will result
in monopolies with harmful effects to the public.” V R CONST. COMMN
191 (Sept. 29, 1986).
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REV. RIGOS: [SJuppose the people in the community are not vet
ready for any cooperative enterprise, would the Commissioner allow
a single person to put up the business?

MS. ROSARIO BRAID: [ think this will be denied under the concept of
public interest. There are exceptions which will be defined under this
concept.

koK

MR. MONSOD: During lunch, we were discussing this issuc and
what we proposed to do is introduce an amendment to read:
“Congress shall probibit or regulate monopolies and combinations in restraint of
frade i mass media” So, in the Commissionet’s particular example,
there would be room for regulation, not necessarily prohibition. ™

In this regard, this adjunct competition clause for mass media invoked
local antitrust laws and jurisprudence in a discussion that similarly mirrored the
exchanges in relation to Section 19, Article NXII. And while there was
recognition that the Congress may set a higher or different standard as regards
antitrust or anti-competitive activities for mass media, it was made explicit that
the “present safeguards of what appear to be [Philippine| antitrust laws” were
suppletorily applicable:

MR. REGALADO: [...| As the Commissioner knows, we have both
in our criminal laws as well as in commercial laws definite concepts
of monopolies and combinations in restraint of trade under Article
186 of the Penal Code. And we also have our own concept of unfair
competition. [s it the understanding that because this provision will
peculiarly apply only to mass media, Congress shall be complertely
free to provide for the comresponding safeguards independent of or in addition
to the present safegnards of what appear to be our antitrust lanse

MR. MONSOD: Madaw President, the jurisprudence, of conrse, on the
nterpretation of these phrases wowld be ruking. However, we do not
preclude the possibility since this proceeds from a constitutional
provision that Congress will define or refine in more detailed
safeguards that would be peculiar to or applicable to mass media.

kK

MR. MONSOD: [...] [Tlhere may be areas where nobody wants to
get involved in mass media, where there is only one entity or one

2V REC CONST, COMAMN 125 (Sept. 26, 1986). (Emphasis supplied.)
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proprietorship that is willing to engage in mass media. In such cases,
since mass media play a very important role in the life of arcas that
are not covered by mass media, it would be counterproductive to
prohibir the cstablishment of mass media form there. And in those
cases, perhaps the appropriate remedy would be to regulate such
enterprises.

MR. SUARILZ: In other words, that is a departure from the basic
principle that there should be no monopolies in commercial media.
That would practically constitute an exception.

MR, MONSOD: Yes. And we will leave it up to Congress to detine
the terms of that exception and to balance the interests of the public
to communication or information as against the dangers of
monopoly.

MS. ROSARIO BRAID: Yes. We understand, Madam President,
that #his is equivalent fo the antitrust laws |...]>

Another important take from the constitutional deliberations is that
Section 11(1), Article XVI was articulated with Section 19, Article XII in mind.
This means that construction of the adjunct provisions must necessarily
consider the intent behind the competition clauses; which, since they
effectively mean or look into the same things, only lend greater support to the
conclusions forwarded. As expressed by Commissioner and later Commission
on Blections Chairperson Christian S. Monsod:

MR. MONSOD: [...] The purpose of the amendment is precisely to
[...] to protect the public from such monopolies or combinations in
restraint of trade or unfair competition. [ just wanted to mention that this
harmonizes also with the Article on National Fconomy regarding monopolies,
combinations in restraint of trade and nnfair competition.>*

C. Competition Clauses as Competitiveness for the
“Common Good”

It is crystal clear from the constitutional deliberations that beyond the
“competitive spirit” of these provisions, the competition clauses and its adjunct
put ptemium on the “common good,” or the “public welfarce.” The framers
were consistent in describing and defining these clauses as a product of two
cognate elements: firsz, the public policy of competition, and second, the public
welfare dimension.

5[4, (Emphasis supplied.)
51UV REC. CONST. CONMMN 193 (Sept. 29, 1986). (Emphasis supplicd.)
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Stated otherwise, the crux of the competition clauses and its adjunct
provisions is “competitiveness for the common good.” While this is the first
distinct articulation of this principle in Philippine legal literature based on an
originalist construction, Part III of this Article shows that this is not alien to
Philippine jurisprudence. Local case law on antitrust builds on public welfare
considerations, owing from the fact that the provisions as contemplated by the
framers and Supreme Court decisions themselves stem from a common
progenitor—an inevitable outcome of the nation’s colonial past.

Thus when Commissioner Rama asked about the “common good”
behind  setting up  state monopolies, Commissioner Villegas referred to
“combinations in restraint of trade or unfair competition actually prejudic|ial]
[to] the consumers and the people,” which the competition clauses seek to
preclude.® The same reason was prominent in the deliberatdons about the
establishment and regulation of public monopolies:

MR. DAVIDE: Finally on Section 14. There is no qualification
anvmore as to the nature of the monopoly, unlike that in the 1935
and 1973 Constitutions where private monopolies are the ones
prohibited. But in Section 14, the word “private” no longer appears.
May we know the justification of the Committee because T remember
that the Committee, in answer to a question by Commissioner Rama,
admitted that the government may still have a monopoly.

MR. SUARIZ: That is right.

MR. DAVIDE: When the Committee deleted the word “private,”
does it mean that government can be prohibited to [sic] engage in a
monopolyr

MR. VILLEGAS: Definitely ves, because there were so many cases
under the Marcos regime where certain government monopolics were
completely against public interest and, therefore, there should have been a
prohibition against these kinds of government monopolies.

MR. DAVIDE: If the idea is really to promote the private scctot,
may we not provide here that the government can, in no case,
practice monopoly except in certain areas?

MR. VILLIE:GAS: No, because in the economic field there are
definitely areas where the State can intervene and can actually get
involved in monopolies for the public good.

5 TIT Riic. CONST. COMM’N 258 (Aug. 13, 1986).
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MR. DAVIDE: Yes, we have provisions here allowing such a
monopoly in times of national emergency.

MR. VILLEGAS: Not even in emergency; for the continuing welfare of
CONSIUMES.

MR. MONSOD: May we just make a distinction? As we know, there
arc natural monopolies or what we call “structural monopolies.”
Structural monopolies not by the nature ot their activities, like
clectric power, for example, but by the nature of the market. There
may be instances where the market has not developed to such an
extent that it will only allow, say, one steel company. Structural
monopoly is not by the nature of the business itself. It is possible
under these circumstances that the State may be the appropriate
vehicle for such a monopoly. ™

This is also clear from the insights given by Commissioner Rama as

<

regards the tobacco industry itself:

MR. RAMA: T was thinking, for instance, of the procedure or the
svstem in Japan where tobacco is the monopoly of the State and
scrves  substantially the common good and its revenues form a
substantial part of the budget of the Japanese governiment.

Therefore, the monopoly on  tobacco is a desirable
monopoly; first, it is hazardons to bealth; and sccond, the State converts
this kind of industry into something that benefits the country.™

What this statement shows is that monopolization by the State may be
done for industries that are “hazardous to health.” The obvious implication is
that private players may be totally climinated in relation to industries that must
be regulated for the purposes of the common good. While an extreme position,
this thought was not rejected by both committee and plenary deliberations, but
was in fact affirmed as shown in the exchanges among Commissioners Davide,
Suarez, and Villegas. This implies it is not even a question of competition: the
overriding intent of the competition clauses has always been public welfare.

This excgesis of the 1987 Philippine Constitution based on the intent
of the framers would alone be sufficient from the standpoint of originalism, or
even from a holistic reading of the basic law of the land. Furthermore, it would
be adequate to provide for a difterent standard or treatment in relation to
antitrust for industries, which have clear negative impact to the public welfare,

56 111 REC. CONST. COMAMN 262-3 (Aug. 13, 1986). (Fimphasis supplicd.)
S REC, CONST. COMMN 258 (Aug. 13, 1986). (Iimphasis supplicd.)
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in general, and to public health, in particular. To ignore this would also ignore
the long line of jurisprudence that, while silent as to this constitutionally
concrete policy, remains consistent with this principle and parallel to this
articulation.

III. THE LEGAL LANDSCAPE OF THE COMPETITION CLAUSES:
ANGLO-AMERICAN COMMON LAW

The need to examine jurisprudence on the competition clauses stems
from two premises: first, the competition clauses must be interpreted
contemporancously with antitrust jurisprudence both locally and under Anglo-
American case law (where the same was transplanted from as a result of
American colonialism) existing at the time of drafting and ratification, and
second, the crux behind the competition clauses of the Constitution and its
adjunct provisions, i.c. “competition for the common good,” is made more
transparent when the body of jurisprudence is examined. Naturally, discussions
of prior jurisprudence can only be properly understood if framed from their
historical foundations.

A. Historical Contexts of Antitrust Jurisprudence: General

Despite the relative sparseness of local jurisprudence as regards these
interrelated concepts, modern antitrust law is an advanced and developed field
of law in jurisdictions like the United States.’® Partly owing from the fact that
“la|ntitrust legislation and enforcement is always based on  the specific
economic foundation of each country, in accordance with the needs of its
economic structure, toreign trade and size of its companics, and the level of
economic development at a given moment in time,”? normative reforms that
led to structural and institutional changes towards a more autochthonous
antitrust regime had taken root only after extensive Philippine experience in
local trade and commercial regulations. This is demonstrated in Part IV, which
shows that at its inception, Philippine antitrust jurisprudence parallels restraint
of trade as scen in case law under common law,%" rather than the American

- "lor more than a hundred and ten vears, the ULS. antitrust laws have stood at the
center of what [...] could be called the industrial policy of the United States.” Diane P. Wood,
The ULS. Antitrust Lans in a Global Context, 2004 COLUNM. BUs. L. RIv. 265, 265 (2004); See Dina 1.
Waked, Adoption of Antitrust 1ams in Developing Conntries: Reasons and Jallenges, 12 ].L. ECON. &
POy 193 (2016), deseribing the relatively recent “massive spread of adopton of competition
laws™ worldwide.

3 Shang Ming, ~lutitrust in Clina — a constantly evolving subject, COMPIITIION 1., INTL
(Feb. 2009), at 11.

' *“The doctrine of restraint of trade is [...] an attempr by courts to reconcile the
freedom to trade with the freedom to contract.” Andrew Scotr, The volution of Competition
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standards applicable to interpretation and application of the Sherman Act
(which will be discussed in the next scction). Or, in the alternative, thar the
Philippine legal regime on antitrust copicd the trend of the United States.

The Philippines is, of course, not alone in this experience. “The 21st
century saw a rapid surge in competition law legislation and enforcement |...|
bv various governments [...] result|ing] in the normalization of competition
law cnforcement.”¢! The increasing complexity of commercial relations and
transactions as domestic, regional, and global economics converge highlights
the need for norms on restraint of trade to be founded on statutes that afford
stability and predictability in enforcement.®? And, not surprisingly, this same
trend has figured in both inglish and American law regimes.

In the United Kingdom, competition policy cvolved relatively slowly
prior to the Second World War, primarily due to “the commitment to the
politics of laissez-faire when British enterprises enjoyed an international pre-
eminence, and then to a growing perception of the apparent value of
unrestrained monopoly, conglomerization|,] and cartclization in the face of
changed conditions of international trade.”® This is also despite the concept’s
origins in common law® as early as the 1400s, when Lnglish courts already had
the concept of a “latent, embryonic antitrust law in the shape of the doctrine of
the restraint of trade|.|”03

Andrew Scott, in The Erolution of Competition Law Policy in the United
Kingdom, described the common law doctrine of restraint of trade, which
seminally espoused the criterion  of reasonableness and  public policy
considerations in the evaluation of restraints to trade, in this wise:

Law policy in the Unired Kingdom, at 4, London School of Ficon. & Pol. Sci. 1.. Soc’y Ticon.
Working Paper No. 9/2009, (Leb. 16, 2009). (Cirations omitted.)

ot Daniel Vim, St buterest ax the Main Lmpetus for U.S. Antitrust Lxtrateritorial Jnrisdiction:
Restraint Throngh Prescriptive Comity, 31 EMORY 1. REv. 415,415 (2017).

62 This is cspecially in relation to such norms creating penal effects, or defining
prosceution as being criminal in nature. See A. Menarini Diagnostics SR, v. Traly, 43509 Liar.
Cr. LR, 08 (2011), holding that sanctionary procedures in relation to antitrust proceedings may
be of a criminal nature, despite nomenclature or classification to the contrary, compare with id., at
€ 2 (Pinto du Albuquerque, [, dissenting).

03 Scott, supra note 6, ar 3.

o+ “All contracts, combinations, or agreements which create or tend to create a
monopoly are untawtul at common law as being in restraint of trade and against public policy|.|
|...} At common law it is not necessaty, in order to render a combination unlawful, that the
combination result in complete monopoly, as long as its tendency is toward monopoly and
injury to the public. Neither actual intent nor overt acts are necessary elements.” 58 C.J.S.
Monopolies § 14 (1948).

> ld. ar 4.
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It has provided the base for an attempt by courts to reconcile the
freedom to trade with the freedom to contract. The doctrine holds
that contractual limitations on parties” wider behaviour are prma facie
void unless justified as reasonable. A restraint is identified where the
partics agree that one party will “restrict his liberty in the future to
carry on trade with other persons not parties to the contract in such
manner as he chooses”. The concept of reasonableness introduces a public
policy discretion, and is_judged by reference to both the perceived interests of the
parties concerned and the interests of the public. In the former respect,
factors such as inequality of bargaining power or perceived unfairness
to the restrained party have proved relevant to the assessment.56

By the 20 century, however, the doctrine was deemed emasculated of
its practical value as the courts gradually restricted common law rules to
accommodate the primacy of the freedom to contract.5” Moreover, legislative
developments—both  domestic  and international—significantly  shaped
contemporary Linglish antitrust or competition law, especially in relation to the
United Kingdom’s membership in the European Union. 68

The same experience is apparent in American jurisprudence on
antitrust law, which also veered away from eatly adoption of English common
law  principles  towards a more cstablished  statutory  application  and
interpretation.® The Sherman Act, the United States’ first federal law on the
matter, was passed in 1890 on the basis of “an abiding and widespread fear of
the veils which flow from monopoly |...] the concentration of economic
power in the hands of few.”™

It 1s from the application and interpretation of the Sherman Act and
subsequent analogous statutes that American antitrust jurisprudence had
proceeded. Naturally, discussing the same informs Philippine jurisprudence.

B. Historical Contexts of Antitrust Jurisprudence: Sherman
Antitrust Act

The Sherman Act was passed as “a response to the growth of ‘trusts’
and ‘combinations’ of business and capital that were organized to control the

b Id. at 4-5. (Limphasis supplied.)

©Id. at 5.

o8 Scott, supra note 60), at 5.

0 See Gary Minda, The Common Ian, Labor and Antitrust, 11 INDUSTRIAL REJ. I..J. 461
(1989), describing the history of American law on combinations and competitions from the
common law regime.

“ United States v. Von'’s Grocery Co., 384 US, 270, 274 (1966), guoting United States
v, Trans-Missouri reight Ass’n., 166 U.S. 290, 323 (1897).
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market and suppress competition,”! and to supersede “the common-law
concept of illegal restraints of trade or commerce, and to condemn such
restraints whenever they occur in or affect interstate commerce.

2379

Its cornerstone section’ provides:

Fvery contract, combination in the form of trust or otherwise,
conspiracy, in restraint of trade or commerce among the several
States, or with foreign nations, is declared to be illegal. Every person
who shall make any contract or engage in any combination or
conspiracy declared [hetein] illegal shall be deemed guilty of a
misdemeanor [...].74

But since “|e]very agreement concerning trade and every regulation of
trade restrains trade, since their very essence is to bind or restraint trade,””
Section 1 of the Sherman Act “has been construed by the Supreme Court to
make illegal only those contracts and combinations that constitute wnreasonable
restraints of trade””% What, thercfore, constitutes an “unreasonable restraint of
trade™? In gist:

Under the analysis employed by the Supreme Court, a restraint of
trade may be adjudged unreasonable and thus a violation of Section
1, cither because it fits within a class of restraints that has been held
to be “per se” unreasonable, or because it violates what has come to
be known as the “rule of reason.” With respect to such analysis, a
presumption exists in favor of the rule-of-reason standard. In
determining the legality of a trestraint of trade that is challenged
under Section 1, therefore, the rule-of-reason standard is traditionally
applied, unless the restraint is within the category that has been
judicially determined to be illegal per se.”

154 Am. Jur. § 46, at 105.

72 Id., citing Apex Hosicery Co. v. Leader, 310 U.S. 469 (1940).

7 54 Am. Jur, § 31, at 92, gtine Timken Roller Bearing Co. v. United States, 341 U.S.
593 (1951).

15 US.CL§ 1. Sherman Act.

7 54 Am. Jur. § 47, at 106-107, @ting Chicago Board of Trade v. United States, 246
U.S. 231 (1918).

%6 I at 107, dting Bus. Electronics Cortp. v. Sharp Electronics Corp., 485 U.S. 717
(1988); Nat’l Collegiate Athletic Ass'n v. Board of Regents, 468 U.S. 85 (1984).

7 Id, ating UTC v. Indiana Federation of Dendsts, 476 U.S. 447 (1986); Bus.
Electronics Cotp. v. Sharp lilectronics Corp., 485 U.S. 717 (1988); Nat'l Collegiate Athletic
Ass’n v. Board of Regents, 468 U.S. 85 (1984); Phil. Tolkan Datsun, Inc. v. Greater Milwaukee
Datsun Dealers” Advertising Ass’n (CA7 Wis) 672 F2d 1280 (1982); Martin B. Galuser Dodge
Co. v. Chrysler Corp. (CA3 NJ) 570 1'2d 72 (1977), at n.35-8.
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C. The Inchoate Legal Transplantation of
Sherman Act-Based Jurisprudence

While important in  Amecrican  antitrust  jurisprudence,  the
atorementioned distinction is actually truly significant only now after the
passing ot the Philippine Competition Act,” because “[the per se and rule of
reason tests] are two concepts [...] forcign to Philippine soil and are
transplanted for the first time through the [said Act].”” Despite the lack of
wholesale appropriation of these tests, Part IV shows that they have been
implicd in Philippine case law; the reason being that these tests themselves are
not original concepts created from thin air, but stem from common law
jurisprudence which preceded the Sherman Act® and from which early
Philippine anttrust case law evolved.

Another inference made clear from the discussions so far is that while
acts of industries may fall within the ambit of the Philippine Competition Act
and would require either “per se” or “rule of reason” tests, the analysis of a
regime, anticompetitive or otherwise, based on a Republic Act co-cqual in its
hierarchy  of law, merits  the application  of the  Constitution.  The
straighttorward conclusion here is that the prohibition against combinations in
restraint of trade or unfair competition is, in several cases, self-executing, and
neither the Philippine Competition Act nor other special laws can preclude its
application. It H. No. 4144 were to be passed, any controversy would not be so
much a matter of conflicts of statutory mandates; the proper analysis is against
the grain of the basic law.

™ Rep. Act No. 10667 (2015). ‘The Philippine Competition Act. Particular reference
should be made to § 14.

© Diane Jane Dolot, et al, The Regulatory dopact of the Philippine Compelition At and
Derirative Objections to a New Lnforcenent Reginee, 89 PHIL. LL.J. 606 (2015). The Article provides for
a brict critique on this adoption. /d at 611-4.

sThe rule of reason, adopted from common law, prohibits those restraints of 1rade
deemed undue under common law in existence at the time of the cnactment of the Sherman
Act]...]. The rule of reason also prohibits those acts which new times and cconomic conditions
make unreasonable.” 54 Am. jur. § 48, at 108, ¢z United Srates v. F.1 Du Pont de Nemours
& Co., 351 LS. 377 (1956); Standard Oil Co. v. United States, 221 ULS. 1 (1911); United States
v. American Tobacco Co., 221 U.S. 106 (1969).

“Certain restraint of trade are unreasonable per se and therefore illegal under Scction
I of the Sherman Act, without the necessity of an elaborate inquiry into the precise harm that
they have caused or the business excuse for their use, because of their pemicious effect on
competition and their lack of any redeeming value.” Id., § 50, at 112, w#ine Continental TV, v,
GTE Sylvani, 433 1.8, 36 (1977); White Motor Co. v. United States, 372 U.S. 253 (1963);
N.P.R. Co. v. United States, 356 U.S. 1 (1958); Phil. Tolkan Datsun, Inc. v. Greater Milwaukee
Datsun Dealers” Advertising Ass'n (CA™ Wis) 672 '2d 1280 (1982). *Under the principle of per
se unreasonableness, the practice complained of must have such an inherently harmitul effect on
competition that it should be conclusively presumed to be unreasomable and theretore illegal.”
1d. 0.2, dting Carlson Mach Tools v. American Tool (CA5 Tex) 678 F2d 1233,
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One of the more comptrehensive demonstrations ot this thesis is the
1979 case of Gokangnes, [r. r. Securities and [ixchange Commission,S! which arose
out of an intra-corporate dispute among the sharcholders of San Migucl
Corporation.®? In particular, the amended by-laws that the petitioner challenged
in the controversy precluded him trom being a director of the corporation
because of his membership in the board of directors of a competitor.8? To
allow the contrary, the Securities and xchange Commission posited, would be
a “blatant disregard of no less than the Constitution and pertinent laws against
combinations in restraint of trade.”’s*

In siding with the respondents, the Court invoked the competition
clauses in Section 2, Article XIV of the 1973 Philippine Constitution and
Article 186 of the Revised Penal Code, as well as “other legislation in this
jurisdiction, which prohibit monopolies and combinations in restraint of
trade.”” However, the said laws were not applied; instead, the Court upheld
the position of the Sccurities and Lxchange Commission based on the overall
policy against anti-competitive arrangements as scen in the Constitution and
statutes. The Court said:

Basically, these anti-trust laws or laws against monopolies or

3

combinations in restraint of trade arc aimed at raising levels of
competition by improving the consumers’ cffectiveness as the final
arbiter in free markets. These laws are designed to preserve free and
unfettered compettion as the rule of trade. “It rests on the premise
that the unrestrained interaction of competitive forces will yield the
best allocation of our economic resources, the lowest prices and the
highest quality [...].7 they operate to torestall concentration of
economic power. The law against monopolies and combinations in
restraint of trade is aimed at contracts and combinations that, by
reason of the inherent nature ot the contemplated acts, prejudice the
public interest by unduly restraining competition  or  unduly

obstructing the course of trade ™

st Hereinafter “Gokongwed, Jr.”], G.R. No. 1.-45911, 89 SCRA 336, Apr. 11, 1979.

82 1d. ar 344-5.

83 The contested provision reads in Section 20 “Any stockholder having at least five

thousand shares registered in his name may be elected Director, provided, however, that no
person shall qualify or be eligible for nomination or clection to the Board of Directors if he is
engaged in any husiness which competes with or is antagonistic to that of the Corporation.”” Id.
at 346, n.1.

S Jd. at 356.

8 “CIviL CoDI, art. 28; § 4, 9 5, of Rep. Act No. 5455; and § 7(g) of Rep. Act No.
6173, Cf. § 17,9 2]) of the Judiciary Act” Id. ar 375, n.33,

6 ar 376, (Citations omitred.)
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The Court’s subsequent discussion of American antitrust laws such as
the Clayton Act®” to define the prohibition (which it attached to the
constitutional proscription), as well as define the terms “monopoly,”
“combination in restraint of trade,” and “unfair competition,”* illustrates that
the domestic norm on the matter has yet to crystallize. It also cstablishes the
status of Amecrican jurisprudence in interpreting and applving American
antitrust laws as extraneous material that bears upon the background against
which the domestic antitrust policy, as expressed in the Constitution, is set:

The election of petitioner to the Board of respondent Corporation
can bring about an illegal situation. This is because an express
agreement 1s not necessary for the existence of a combination or
conspiracy in restraint of trade. It is cnough that a concert of action
is contemplated and that the defendants conformed to  the
arrangements, and what is to be considered is what the parties
actually did and not the words they used. D'or instance, the Clayton
Act prohibits a person from serving at the same time as a director in
any two or more corporations, if such corporations are, by virtue of
their business and  location  of  operation, cmpetitors so  that  the
climination of competition between them would constitute violation
ot any provision of the ant-trust laws. There is here a statutory
recognition of the anti-competitive dangers which may arise when an
individual simultaneously acts as a director of two or more
competing corporations.

okok

According to the Report of the House Judiciary Committec
of the U. S. Congress on sccton 9 of the Clavton Act, it was
established that: “By means of the interlocking directorates one man
or group of men have been able to dominate and control a great
number of corporations [...] to the detriment of the small ones
dependent upon them and to the injury of the public.”™

I'rom this preliminary discussion, it is manifest that Philippinc restraint
of trade jurisprudence goes beyond the competition clauses. So, for the
majority of domestic jurisprudence, antitrust case law has revolved around the
interpretation of the competition clauses according to the adoption of a
common law perspective on restraint of trade. In other words, rather than
being a matter of statutory construction like cases based on the Sherman Act or

%" The Clayton Antitrust Act of 1914 amends and clarifies the Sherman Act on topics
such as price discrimination, price fixing, and unfair business practices. 15 U.S.C. §§ 12-27, 29
U.S.C. §§ 52-53.

s See Gokongneed, [r., 89 SCRA at 376-7, nn.37-9.

80 Id. at 378-9. (Cirations omitted.)
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Clavton Act, the determination of whether a restraint of trade or combination
in restraint of trade is unreasonable has been elevated to a constitutional

113

formula. And since the Constitution is “deemed written” i every law and
contract,?? the competition clauses remain and must remain under the purview

of jurisprudence which interprets it.

Plainly, however, restraint of trade jurisprudence prior to the 1973
Philippine Constitution—where the first constitutional prohibition  was
cnunciated—had to be founded on statute. Be that as it may, jurisprudence
shows that the principle of “competition for the common good” or for the
public welfare has long been the rule.

IV. ARTICULATING THE COMPETITION CLAUSES REGIME AS A TYPOLOGY:
THE VALIDITY OF CERTAIN CONTRACTUAL ARRANGEMENTS

Our jurisprudence revolving around the competition clauses may be
broadly classified as three distinet dispute and normative regimes: contractual,
statutory, and constitutional. This typology is important in determining what
test or principle of law applies in specific situations, and to differentiate which
aspect of the competition clauses may be invoked, especially on the touchstone
of reasonableness in cascs involving restraints of trades.

The constitutional tests will be the focus of this Article. Of the three,
the statutory regime will be the least discussed in this section because this
merely interprets or applies the Philippine Competition Act, or the Revised
Penal Code, or special antitrust laws for acts prior to the former’s cffectivity.
The contractual regime, while limited due to the restricting etfects of both laws
and the Constitution, is still broad enough to merit extensive discussion. This is
apart from the fact that the antitrust jurisprudence referred to the framers of
the Constitution in interpreting what constituted monopolics, untfair
competiton, restraint of trade, or combinations in restraint of trade were
founded primarily on contractual controversies (and it remains the case today).

A. Restraint of Trade through Contracts
By and large, the majority of Philippine cases involving competition

clauses have involved arguments on the unconstitutionality of unfair
competiton and restraints of trade on contractual arrangements. In particular,

o Manila Prince Hotel v. Gov’t Service [ns. System, G.R. No. 122156, 267 SCRA
408, 430-31, Veb. 3, 1997, See alio Resident Marine Mammals of the Protected Sceascape Taion
Strait v. Reves, G.R. No. 180771, 756 SCRA 513, Apr. 21, 2015, and Tawang Multi-Purpose
Cooperative v. La Trinidad Warter District, G.R. No. 166471, 646 SCRA 21, 36, Mar. 22, 201 1.
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the constitutional proscription has been invoked against various arrangements
such as non-involvement clauses,”! exclusivity clauses,?? non-compete clauses,?
and “goodwill clauses,”™ cach to varying degrees and each necessitating resort
to a case-by-case analysis.

As early as 1916, in the case of Ferazzini v. Gsell,’5 the Philippine
Supreme Court was faced with a controversy against contractual restrictions to
rrade. Notably, however, I'errugzini attaches the alleged restraint of trade to
Article 1255 of the old Civil Code on public policy limitations of the freedom
to contract’® and Articles 542 to 544 of the old Penal Code.%7 And, at this
juncture, the Court’s treatment of restraint of trade in [ermuzgin as using the
provisions of discrete positive laws as a benchmark of public policy is telling.%8
[t meant an evaluation of the rationale of the prohibition based on an overall
inchoate norm that “orden piiblics” or public policy must not be contravened.?

The test laid down by the Court in I'errazzin/ was reasonableness, such
that “‘contracts in unduc or unreasonable restraint of trade” could not be
enforced “because they are repugnant to the established public policy in that
country.” " The adoption of the Court of civil legal commentaries, as well as
Anglo-American case law, to support its conclusion also reflects the flexibility
with which its standard of reasonableness may be determined around this
genceral rule. This standard was qualified as meaning that if “the restraint upon

Ut Ferrazzini v, Gsell [hereinafter “Ferrazzini™|, G.R. No. [.-10712, 34 Phil. 697, Aug.
10, 19106; G Martini, Lrd. v. Glaiserman, G.R. No. L-13699, 39 Phil. 120, Nov. 12, 1918:; Del
Castillo v. Richmond, G.R. No. [.-21127, 45 Phil. 679, Feb. 9, 1924; Consulta v. CA, G.R. No.
1454453, 453 SCRA 732, Mar. I8, 2005; Tiu v. Platinum Plans Phil, Inc., G.R. No. 163512, 517
SCRA TOL, Teb. 28, 2007.

02

Ao Cosmetics, e, infra note 120,

73 Dai-Chi Electronics Manutacturing Corp. v, Villarama, Jr. |hercinafrer “Dai-Chi
lilectronics™], G.R. No. 112940, 238 SCRA 267, Nov. 21, 1994; Portillo v. Rudolf Lictz, Inc.,
GL.RON0. 196339, 683 SCRA 568, Ocr, 10, 2012,

9 Dai-Chi Fleetronies.

% In this case, the contract provided that an emplovee should not enter into “any
enterprise in the Philippine Islands, whatever” except by special written permission of the
employer, during the period of employment and for a term of five vears from and atter the
rermination of the employment “without regard to the cause of [such| termination.” | erragzind,
34 Phil. 697, 706-707.

Y6 Lerrazzyni, 34 Phil. ar 709.

T d ar 713,

% Citing I'abacher v. Brvant & Mather, which held that a contract constituted an
impermissible restraint of trade because it was plainly repugnant to public policy by applving
articles 1893 and 1895 of the Revised Civil Code of Louisiana. The Code prescribes that
contracts whose cause is contrary to public order is regarded as having no cause, and therefore
can have no cttect. Pevazggng, 34 Phil at 711,

2 See id. ar 709-712, discussing public policy as defined by both common law and civil
law.

0 I ar 712.
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one party is not greater than protection to the other party requires, the contract
may be sustained.”!!

This test would be bolstered by two subsequent oft-cited cases.
Ollendorf 1. Abrabamson'' and Red [ne Transportation Co., Inc. 1. Bachrach Motor
Co., Ine'" used the same touchstone of reasonableness!™ to highlight the
importance of “public welfare or public interest:”!"

The test of validity is whether under the particular circumstances of
the case and considering the nature of the particular contract
involved, public interest and welfare are not involved and the
restraint is not only reasonably necessary for the protection of the
contracting parties but will not affect public interest or service, 106

Ollendor, like Derazzini, relied on the old Civil Code provisions to
articulate this rule. Thus:

The rule in this jurisdiction is that the obligations created by
contracts have the force of law between the contracting parties and
must be enforce in accordance with their tenor. The only limitation
upon the freedom of contractual agreement is that the pacts
established shall not be contrary to “law, morals or public order.”10”

Unlike in Ferrazzini, restraint of trade jurisprudence in relation to
corporate by-laws had followed a disparate strain of case law owing to the
distinct common law tradition as regards corporation law. Early cases such as
the 1925 cases of [ischer v Botica Nofasco Co., Inc'" used the following
formulation: “|Ajny restriction of the nature of that imposed in the by-law now
in question, is #/fra vires, violative of the property rights of sharcholders, and in
restraint of trade.” This treatment would continue to Padgett r. Babcock &
Templeton, Inc,"" Dela Rana 1. Ma-ao Sugar Central Co., Inc,"'" and Tan r. SEC]

W Id a7 13,

102 [Hercinafrer “Ollendorf”], G.R. No. 13228, 38 Phil. 585, Sept. 13, 1918.

105 [Hetcinafter “Red Line Transpottation”}, G.R. No. [.-45173, 67 Phil. 577, Apr. 27,
1939.

4 [ Tihe validity of restraints upon trade or employment is to be determined by the
intrinsic reasonableness of restriction in cach case, rather than by any fixed rule, and that such
restrictions may be upheld when not contrary to afford a fair and reasonable protection to the
party in whose favor it is imposed.” Ollendory, 38 Phil. at 392,

105 “[Plublic welfare or public interest is the primordial consideradon [ Red Line
Vransportation, 67 Phil. at 389, (Citations omirted.)

1o fe,

W Olfendory; 33 Phil. 585, 590. (Cirations omitted.)

s 47 Phil. 583 (1925).

i G.R. No. 38684, 59 Phil. 232 (1933).

1o G.R. No. 1.-17504, 27 SCRA 247, Feb. 28, 1969.
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but would be superscded by the Corporation Code and the Philippine
Competition Act, and would now properly fall in the statutory regime of the
abovementioned typology.

B. Consistent Application of Case Law and
Inconsistent Theories

Ferrazzini, Olfendorf, and Red 1.ine Transporation would all be invoked
many vears later in Filjpinas Compania de Seguros v. Mandanas, 2 when 39 non-life
insurance companies and the Insurance Commissioner challenged the legality
of Article 22113 of the Constitution of the Philippine Rating Burcau, of which
they were members.!' The challenges rested on the allegation that Artcle 22
“constitutes an illegal or undue restraint of trade.” 115

In deciding the case the Court again proclaimed, “The test on whether
a given agreement constitutes an unlawful machination or a combination in
restraint ot trade,” which is, quoting Ferrazzini, “whether, under the particular
circumstances of the case and the nature of the particular contract involved in
it, the contract is, or is not, unreasonable.” It cchoed Ollendorf and Red 1.ine
Transportation, which “reiterated” this test.

But then, Filipinas Compaiiia de Segiros would start its own trend and
analysis. Not stopping with domestic jurisprudence it deemed consistently
applicable to the case, the Court went on to adopt several American cases
based on the Sherman Act (rather than the Civil Code, upon which the
Ferrazzani and Olfendorf decisions rested) to build on a different point. This was
not to set a standard of reasonableness which the American cases meant to do,
but to bolster its conclusion that “|tlhe purpose of said Article 22 is #of to
eliminate competition, but to prowote ethical practices among non-life insurance
companies, although, incidentally, it may discourage, and, hence,
eliminate #nfair competition, through underrating, which, in itself is eventually
injurious to the public.”!!6

GLR. No. 95696, 206 SCRA 740, Mar. 3, 1992,

112 [Hereinatter “Filipinas Compadia de Seguros™], G.R. No. 1.-19638, 17 SCRA 391,
June 20, 1966.

13 1 read: “In respect to the classes of insurance specitied in the Objecrs of the
Burcau and for Philippine business only, the members of this Bureau agree not to represent nor
to effect reinsurance with, nor to accept reinsurance trom, any Company, Body, or Underwriter
licensed to do business in the Philippines not a Member in good standing of this Burcan.”
Fitpinar Compariia de Scgnros, 17 SCRA ar 393,

W Iidlipinas Comparia de Seguros, 17 SCRA 391, 392-3,

15 Id. ar 392,

o Id. ar 396. (Hmphasis in the original.)
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To this end, it quoted Chicago Board of Trade r. United States,)’” an
important American antitrust case (which shall be discussed later). But perhaps
more crucially, it quoted Sugar Lustitute, Tnc. r. United States,''s to the following
effect:

Designed to  frustrate unreasonable  restraints, [the  restrictions
imposed by the Sherman Act] do not prevent the adoption of
reasonable means to protect interstate commerce from destructive or
injurious practices and to promote competition upon a sound basis.
Voluntary action to end abuses and to foster fair competitive
opportunities in the public interest may be more etfective than legal
processes. 'Y

Since Ferragzini, the test on the determination of the validity of thesc
restrictive covenants has had little change, especially as regards the definitions
of public order or welfare. But this adaptation of American jurisprudence in
Filipinas Compariia de Segnros was ripe for confusion in later cases because the
invocation of American tests founded on wholly disparate regimes would
demonstrate the tension between legally transplanted norms and those that
occurred within the Philippine economic, political, and cultural clime. This is
best shown in the 2006 case of .Aron Cosmetics, Ine. 1. Luna. 2"

In Avon Cosmetics, Inc., the respondent, Leticia H. lLuna, and the
petitioner entered into a Supervisor’s Agreement, the pertinent provision of
which reads in paragraph 5: “That the Supervisor shall sell or offer to sell,
display or promote only and exclusively products sold by the Company.”!2!
Against this arrangement, Luna sold vitamins and other food supplements

from Sandré Philippines, Inc., as its Group Franchise Director.!22

Avon Cosmetics, Inc. thereafter cancelled the Supervisor’s Agreement,
citing a violaton of the above provision. Luna filed a complaint before the
Regional Trial Court, which decided in her favor.123 The Court of Appeals
affirmed this decision, which led Avon Cosmetics, Inc. to appeal. The issuc
pertinent to this Article is whether or not paragraph 5 of the Supervisor’s
Agreement is void for violating law and public policy.

117 |Hercinafter “Chicago Board of Trade”], 246 U.S. 231 (1918).

115297 TS, 553 (1936).

W Id. 597-8.

120 |Hereinafrer “Avon Cosmetics, Ine.”|, G.R. No. 153674, 511 SCRA 376, Dec. 20,
20006.

121 [d, at 383.

122 14, at 384,

123 Id. ar 385-0.
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In reversing the Court of Appeals’ decision, the Supreme Court
examined paragraph 5 of the Supervisor’s Agreement, noting that “|ijn business
parlance, this is commonly termed as the ‘exclusivity clause’ [...| which
prohibit[s] the obligor from engaging in ‘business’ in competition with the
obligee.” In its determination of the validity of this agreement, the Court,
referred to the competition clauses in the Constitution, vz

This exclusarity clause is more often the subject of critical scrutiny
when 1t is percetved to collide with the Constitutional proscription
against “reasonable restraint of trade or occupation.” The pertinent
provision of the Constitution is quoted hereunder. Section 19 of
Article XII of the 1987 Constitution on the National lconomy and
Patrimony states that

7]

LEC. 19. The State shall regulate or prohibit
monopolies when the public interest so requires. No
combinations in restraint of  wade  or  unfair
competition shall be allowed.

Lirst off, restraint of trade or occupation embraces acts,
contracts, agreements or combinations which restrict competition or
obstruct due course of trade.

Now to the basics. I'rom the wordings of the Constitution,
truly then, what is brought about to lay the test on whether a given
agrcement constitutes an unlawful machination or combination in
restraint of trade is whether under the particular circumstances of the
case and the nature of the particular contract involved, such contract
is, or is not, against public interest.

Thus, restrictions upon trade may be upheld when not
contrary to public weltare and not greater than is necessary to atford
a fair and reasonable protection to the party in whose favor it is
mmposed. Fiven contracts which prohibit an ¢mplovee from engaging
in business in competition with the employer are not necessarily void
for being in restraint of trade.

In sum, contracts requiring exclusivity are not per se void.
Each contract must be viewed vis-a-vis all  the circumstances
surrounding such agreement in deciding whether a restrictive practice
should be prohibited as imposing an unreasonable restraint on
competition. 12

The Court then invoked [eruzzini to determine the test for an

unrcasonable restraint of trade and to conclude that “[ajuthoritics are one in

12 14 at 391-2.
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declaring that a restraint in trade is unreasonable when it is contrary to public

22125

policy or public welfare.

In determining what “public policy” is it resorted, as Ferrugzin did, 120
to Spanish commentators Manresa?” and Scaevola.!?¥ Tt condensed these to
formulate the following rule: “[Plublic policy is that principle of the law which
holds that no subject or citizen can lawfully do that which has a tendency to be
injurious to the public or against the public good.”# F'rom this premise,
however, the Court proceeded to focus on the “competition policy” as it is
generally accepted in domestic jurisprudence. And while just “another
perspective,”’130 the Court cventually resolved the issues through this lens and
upheld the validity of the exclusivity clause.!?!

From here, the Supreme Court would align itself with American
jurisprudence, using the rule of reason in interpreting the Sherman Act, as
enunciated by Chicaeo Board of Trade.)*> The Court said:

We quote with approval the determination of the U.S. Supreme
Court in the case of |Chicago Board of I'rude] that “the question to be
determined is whether the restraint imposed is such as merely
regulates and perhaps thereby promotes competition, or whether it is
such as may suppress or even destroy competition,” !5

125 I at 392.

126 Feerrazzand, 34 Phil. 697, 709-710.

127 “|PJublic policy (srden piiblico): Represents in the law of persons the public, social
and legal interest, that which is permanent and essential of the institutions, that which, even if
favoring an individual in whom the right lics, cannot be left to his own will. It is an idea which,
in cascs of the waiver of any right, is manifested with clearness and force.” v Cosmetics, Inc.,
511 SCRA at 393.

128 “[Plublic policy’ has a more defined meaning: Agreements in violation of orden
priblico must be considered as those which conflict with law, whether properly, strictly and
wholly a public law (derecbs) or whether a law of the person, but law which in certain respects
affects the interest of society.” Avon Cosmelics, Ine., 511 SCRA 376, 393.

129 [4. at 393-4. (Citation omitted.)

130 “Prom another perspective, the main objection to exclusive dealing is its tendency
to foreclose existing competitors Or new cntrants from competition in the covered porton of
the relevant market during the term of the agreement. Only those arrangements whose probable
effect is to foreclose competition in a substantial share of the line of commerce affected can be
considered as void for being against public policy. The foreclosure effect, if any, depends on the
market share involved. "T'he relevant market for this purpose includes the full range of selling
opportunitics reasonably open to rivals, namely, all the product and geographic sales they may
readily compete for, using casily convertible plants and marketing organizations.” v Cosmelics,
Ine., 511 SCRA 376, 394, (Citations omitted.)

131 Id.

152 Chicago Board of Trade, 246 U.S. 231

3

238.
V3 Apon Cosmetics, Tne., 511 SCRA at 395

9
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Having clucidated this position, however, the Court would go back to
the test of public policy or public welfare to determine whether the challenged
contract could withstand constitutional scrutiny, only concluding that the
“limitation |provided by paragraph 5 of the Supervisor’s Agreement| does not
affect the public at all.”13 The rationale behind this interpretation is innovative
because the Court impliedly adopted the rule of reason. The rule, as used in
American jurisprudence, merely looks into the “balancing [of] procompetitive
and anticompetitive cffects of an agreement”% and does not look into the
intent for such agreement.

In fact, a few lines after the portion Aron Cosmetic Ine. quoted from
Chicago Board of Trade, the eminent Justice Brandeis said this for the unanimous
Court:

The history of the restraint, the evil believed to exist, the reason for
adopting the particular remedy, the purpose or end sought to be
attained, are all relevant facts. This is not becanse a good intention will sare
an othernise objectionable regulation or the rererse; but because knowledge of
intent may  help the courr to interprer facts and  to  predict
consequences, 3

And, so from the Court’s suppositions, becausc paragraph 5 of the
Supervisor’s Agreement does not affect the public “at all,” but it was merely
done to “protect [the petitioner’s] investment™ 3 or protect one’s property,!38
“it cannot be considered void for being against public policy.”13?

Despite the legal hermencutics that adopted a misguided reading of
American case law, the Court, in looking into the competition policy of the
competition clauses, was correct insofar as constitutional intent was concerned
(as shown in Part I, spra). This conclusion, however, stemmed not from

134 14

13 “The test prescribed in Standard Oilis whether the challenged contracts or acts
“were unreasonably restrictive of competitive conditions.” Unreasonableness under that test
could be based cither (1) on the nature or character of the contracrs, or (2) on surrounding
circumstances giving rise to the inference or presumption that they were intended to restrain
trade and enhance prices. [...] In this respect, the Rule of Reason has remained faithful to its
origins.” Barry Wertheimer, Rethinking the Rule of Reason: From Professional Fngineers /0 NCAA,
1984 DUKE L..J. 1297, 1297. See afso Nart'l Soc’y of Prof. Iingineers v. Unired Srates, 435 1.S.
679, 690-91 (1978).

13¢ Chicago Board of Trade, 246 LS. 231, 238. (Limphasis supplicd.)

B Avowr Cosmetics, Ine., 511 SCRA 376, 394.

138 Id. at 396.

13 “How can the protection of one’s property be violative of public policy? Sandré
Philippines, Inc. is stll very much free to distribute its products in the market but it must do so
at its own expense. The excliriy clanse does not in any wayv limir its selling opportunities, just
the undue use of the resources of petitioner Avon.” Arow Cosmetics, Ine., 511 SCRA 3706, 396.
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public welfare considerations as contemplated by the framers, but from the
general competitive policy. Interestingly though, the Court applied it against
respondent Luna:

It was not by chance that Sandré Philippines, Inc. made respondent
Luna one of its Group Franchise Directors. Tt doesn’t take a genius
to realize that by making her an important part of its distribution
arm, Sandré Philippines, Inc., a newly formed direct-selling business,
would be saving time, effort and money as it will no longer have to
recruit, train and motivate supervisors and dealers. Respondent Luna,
who learncd the #icks of the Irude from petitioner Avon, will do it for
them. This is tantamount to unjust enrichment. Worse, the goodwill
established by petitioner Avon among its loval customers will be
taken advantage of by Sandre Philippines, Inc. It is not so hard to
imagine the scenario wherein the sale of Sandré products by Avon
dealers will engender a belief in the minds of loval Avon customers
that the product that they are buying had been manufacturcd by
Avon. In other words, they will be misled into thinking that the

o it

Sandré products are in fact Avon products. From the foregoing,

cannot be said that the purpose of the subject exc/uiivity canse is to
foreclose the competition, that is, the entrance of Sandré products in
to the market.14"

But again, Aron Cosmetics, Inc. should be praised not for the profundity
of its legal judgment, but for its demonstration that restraint of trade
jurisprudence has been consistent. It is clear that insofar as contractual regimes
are concerned, the Supreme Court has been constant, uniform, and loval in
invoking “public order” or the orden publico as a determinative clement in the
test of reasonableness; so steadfast in fact as to extensively cite and adopt a
case promulgated 90 vears prior.

What is made likewise clear by Avon Cosmetics, Inc. is that the test now
hinges on the interpretation of the 1987 Constitution’s competition clauses,
despite its bases from jurisprudence having been pronounced prior to the 1973
Constitution, which is when these clauses were first articulated. Then again this
is because, as scen from the Constitutional deliberations, Section 19, Article
X1I already contemplated this legal regime. This changes nothing from the fact
that public welfare considerations formed a cornerstone of the competition
clauses. In fact, the rule’s articulation is also scen in Rivera v. Solidbank Corp.,'4!
promulgated a few months earlicr by the same Division—the centrality of

public order in competition clause construction returns to Ferrazzini 4

v Apan Cosmetics, e, 511 SCRA at 395-6. (Iimphasis in the original )
U GUR. No. 163269, 487 SCRA 512, Apr. 19, 2006,
12 Id. at 539-540.
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V. THE INVOCATION OF THE COMPETITION CIL.AUSES AGAINST PUBLIC
POSITIVE NORMS: STATUTES AND ADMINISTRATIVE ISSUANCES

The invocation of the competition clauses against regulatory regimes
provided by statute, where restraint of trade can be facially gleaned, has been
discussed in various Philippine Supreme Court cascs. Their resolution hinges
bevond the assessment of the reasonableness of the restraint of trade, but more
prominently, on whether public interest or public welfare will be best served
through the regime sought to be effected and institutionalized. Like contractual
regimes, cases involving statutes or administrative issuances (the constitutional
regime in this typology) have considered public welfare as a crucial dimension
to the competition clauses.

A. Economic Rights: The Conventional Reading of the
Competition Clauses

In Tatad 1. Secretary of Energy, ¥ the petitioners challenged  the
constitutionality of the regulation of the oil industry through Rep. Act No.
8180.1+ This issuc continues to be reexamined in economic, legal, and political
literature,!* and “carrlics| a surpassing importance on the life of every Filipino
as [...] the upswing and downswing of [Philippine] cconomy materially depend
on the oscillation of oil.”146

One of the threshold issues in Tatad T delved directly on  the
petitioners’ claim that “Section 15 of Rep. Act No. 8180 and Iixec. Order No.
392 allow the formation of ade facto cartel among the three existing oil
companies — Petron, Caltex and Shell — in violation of the constitutional
prohibition against monopolies, combinations in restraint of trade and unfair

43 [Hereinatrer “Fatad I G.R. No. 124360, 281 SCRA 330, Nov. 5, 1997, affirmed in
282 SCRA 337, Dec. 3, 1997 |hercinafter “Tatad 117).

B (1996). An Act Deregulating the Downstream Oil Industry and lor Other
Purposes.

145 For a government-commissioned review, see Department of linergy, The Report of
the Independent Committee Reviewing the Downstream Oil Industry Deregulation Act of 1998
(@005),  arailable  at htps:/ /vww.doe.gov.ph/sites/default/files /pdf/downstream_  oil/ire-
report-2005.pdf; Tor an academic review, see Peter Lee U, Competition Policy for the Philippine
Downstream Oil Indusiry, Philippine APIC Student Center Neowork Discussion Paper No.
2000-14 {(Apr. 20009, arailable at http://pascn.pids.gov.ph/files/Discussions®a
2()P;1pers/21)()()/pascndp(}()l4.pdf; Lor popular commentaries on the matter, e Rev Gamboa,
Qi deregntation  still going arell, Trii PHIL. STAR, June 23, 2003, wraidable  at
htrp://\\”\\”\\'.philsmr.a)m/l)usincss/])l3/()6/25/957778/<)il—dcrcgulatit)n»srillfg(>ing—\\'cll.

6 Tatad I, 281 SCRA 330, 338.



2017] PUBLIC WELFARE DINMENSION OF COMPETITION CLAUSIE 833

competition.”1# In deciding for the petitioners, Justice Reynato Puno took a
serious look at the competition clauses in his porencia, stating that:

The validity of the assailed provisions of Rep. Act No. 8180 has to
be decided in light of the letter and spirit of our Constitution,
especially Section 19, Article XII. Beyond doubt, the Constitution
committed us to the free enterprise svstem but it is system impressed
with its own distinctness. Thus, while the Constitution embraced free
eaterprise as an cconomic creed, it did not prohibit per sc the
operation of monopolies which can, however, be regulated in the
public interest. 149

[t added:

Section 19, Article X1I of our Constitution is antitrust in history and
in spirit. It espouses competition. The desirability of competition is
the reason for the prohibition against restraint of trade, the reason
for the interdiction of unfair competition, and the reason for
regulation of unmitigated monopolies. Competition is thus the
underlying principle of section 19, Article XII ot our Constitution
which cannot be violated by Rep. Act No. 8180. |...]

Again, we underline in scarlet that the fundamental principle
espoused by Section 19, Article XII of the Constitution s
competition for it alone can release the creative forces of the market.
But the competition that can unleash these creative forces s
competition that is fighting vet is fair. Ideally, this kind of
competition requires the presence of not one, not just a few but
several players. !4

The decision of the Supreme Court to nullify the statute, however, did
not rely so much on the “antitrust in history and intent” of the competition
clauses, but on what the Court referred to as the preservation of the “economic
rights” of the people.’® In strong language, the Court even remarked:

At a time when onr economy is in a dangerons downspin, the perpetuation of
Rep. Act No. 8180 threatens to multiply the nimmber of our people with bent
backs and begging bowls. Rep. Act No. 8180 with its anti-competition
provisions cannot be allowed by this Court to stand even while Congress is
working fo remedy its defects.\3!

W7 Id, at
8 I, at !

3
3
M9 Jd. ar 38
2
b)
N
3

150 I, at
1530 Jd. at
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This position is made more cogent in the Court’s denial of the private
respondents’ Motion for Reconsideration in Tatad I1:

In light of its loose characterization in Rep. Act No. 8180 and the
law’s anti-competitive provisions, we held that the provision on
predatory pricing is constitutionally infirmed for it can be wielded
more successtully by the oil oligopolists. Tts cumulative effect is to
add to the arsenal of power of the dominant oil companies. For as
structured, it has no more than the strength of a spider web——it can
catch the weak but cannot catch the strong; it can stop the small oil
plavers but cannot stop the big oil plavers from engaging in
predatory pricing.!>2

The extent to which public interest and public welfare are cherished in
the competition clauses is best seen when contrasting Turud [ against other
Supreme Court decisions allowing monopolistic arrangements. No better case
than  Guarea . Corona'>  exists, where after R.A. 8180 was declared
unconstitutional, Congress passed R.A. 8479 as a new ol deregulation law,
without the provisions found offensive in the former. 154

The challenge was to one provision of the law,!55 which according to
the petitioner was “glaringly pro-oligopoly, anti-competition and anti-people,
and is therefore patently unconstitutional for being in gross and cynical
contravention of the constitutional policy and command embodied in” the
competition clauses.’>® In denying the petition, the Court made a distinction as
regards Tatad I, and elucidated:

The evils arising  from conspiratorial acts of monopoly are
recognized as clear and present. But the enumeration of the evils by
our [atad 1] decision was not for the purpose of justifving continued
government control, especially price control. The objective was,
rather, the opposite. The evils wete emphasized to show the need for
free competition in a deregulated industry. And to be sure, the
measures to address these evils are for Congress to determine, but
they have to meer the test of constitutional validity.

The Court respects the legislative finding that deregulation
is the policy answer to the problems. It bears stressing that R.A. 8180
was declared invalid not because deregulation is unconstitutional.

152 Tatad 11, 282 SCRA 337, 346.

153 [Heretnafter “Guarea ], G.R. No. 132451, 321 SCRA 218, Dec. 17, 1999.

154 Jd. ar 222.

53 Rep. Act No. 8479 (1998), § 19. An Act Deregulating the Downstream Ol
Industry and for Other Purposes.

150 Garea I, 321 SCRA at 224, 257.
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The law was struck down because, as cratted, three kev provisions
plainly encouraged the continued existence it not the proliferation of
the constitutionally proscribed evils of monopoly and restraint of
trade. 3

The centrality of public interest would be made even more transparent
in Garcia r. Execntirve Secretary,'>8 which repeats the challenge to R.A. 8479159

B. The Recognition of Overriding Interests

Philippine case law also recognizes the existence of “overriding
interests” which would justify the complete negation or abrogation of
competition in favor of public welfare. This treatment can be gathered from
Philippine Ports Authority v. Mendoza,'®" where the constitutionality of PPA’s
policy of integration!6! was challenged for allegedly being repugnant to Section
2, Article XIV of the 1973 Constitution on private monopolies and restraint of
trade.162

In declaring the regulation constitutional, the Court invoked the
“overriding and more significant consideration” of “public intercst”!6* In
particular:

[...] “Competition can best regulate a free economy. Like all basic
beliefs, however, that principle must accommodate hard practical
experience. There are areas where tor special reasons the force of
competition, when left wholly free, might operate too destructively to
safeguard the public interest. Public utlities are an instance of that
consideration.” By their very nature, certain public services or public
utilities such as those which supply water, electricity, transportation,
telegraph, ete. must be given exclusive franchises if public interest is
to be served. Such exclusive franchises are not violative of the law
against monopolies.

157 [d. at 229,

158 |Hereinafter “Garwa 17}, G.R. No. 1537584, 583 SCRA 119, Apr. 2, 2009.

159 “Read correctly, this constitutional provision does not declare an outright
prohibiton of monopolies. Tt simply allows the State 1o act “when public interest so requires’s even
then, no outright prohibition is mandated, as the State may choose to regulate rather than to
prohibit.”” Garda I, 5383 SCRA ar 131. (Himphasis in the original.)

1o |Hereinafter “Phil. Ports Authority”], G.R. No. L-48304, 138 SCRA 496, Sepr. 11,
1985. In this case, several arrastre operators challenged the PPA’s administrative rule-making
authority to issue and implement an order for the compulsory merger or integration of arrastre
and stevedoring service providers in the port of Cebu into one organization as a condition

precedent to the grant of a permir.
V6V Phif. Ports Authority, 138 SCRA at 503.
162 14, at 500, 506.
163 I at 510,
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In the case ar bar, the area affected is maritime
transportation in the port of Cebu. The operations there, particularly
arrastre and stevedoring, affect not only the City of Cebu, the
principal port in the South, but also the economy of the whole
country as well. Any prolonged disjunction of the services being
rendered there will prejudice not only inter-island and international
rrade and commerce. Operations in said port are therefore imbued
with public interest and are subject to regulatdon and control for the
public good and welfare. PPA’s policy ot integration through
compulsory merger may not even be in this instance considered as
promoting a monopoly because the fact of the matter is that while the
sole operator permitted by PPA to engage in the arrastre and
stevedoring operations in the port of Cebu is only [United Stock
Dockhandlers, Inc. (USDID)|, actually USDI is comprised of the
eleven (11) port services contractors that previously used said ports
but decided to merge and uliimately constitured themselves as USDLL

But orer and abore the matier of whether the monopoly has been
created, the orerriding and more significan!  consideration s public interest.
Accordingly, We hold that PPA’s policy of integration is not violative
of any constitutional and legal provision on monopolies, 164

This doctrine would again be adopted in .-lnglo-Fil Trading Corp. .
Lazare,'%> which goes as tar as sayving that “[b]y their very nature, certain public
services or public utilities [...] must be given exclusive franchises if public
interest is to be served|,|”19¢ and Pemiito ~1rrastre Services, ie. 1o Mendoza,'o” which
categorically declared that “in industrics affected with public interest, a
regulated monopoly is not necessarily proscribed, if such is deemed necessary
in otder to protect and promote public interest.”16%

C. The Recognition of the Social Dimension of
Property Rights

Another related concept established in Philippine case law is the
recognition of the social dimension of property rights, which justify certain
restraints of trade as ctfected by statute. This construction was articulated in

164 Id. at 510-11. (Citations omitted.) (Emphasis supplicd.)

195 [Hereinafter “*Anglo-Fil Trading Corp.”], G.R. No. 1.-54958, 124 SCRA 494, Sept.
2, 1985, The case also explains that “private monopolies are not necessarily prohibited by the
Constitution. They may be allowed to exist but under State regulation. A determination must
first be made whether public interest requires that the State should regulare or prohibir private
monopolies.” uglo-Fil Trading Corp., 124 SCRA at 522. (Citations omitted.)

166 Jdf at 522.

167 GLR. N0, T.-53492, 146 SCRA 430, Dec. 29, 1986.

6% [ at at 444,
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the case of Mercry Drmg Corpove Connr'r of Tnterital Rerenne] " in relation to
analogous litigation," where the petitioners claimed that Section 4(a) of RUAL
7432171 was challenged on the ground that “forcing the petitioner to grant 20%
discount on sale of medicine to senior citizens wichout fully reimbursing it for
the amount of discount granted violates the due process clause for being ...
an undue restraint of trade.”7? The Court granted Mercury Drug Corporation’s
praver for tax credit under the said law without, however, delving into the issuce
whether the same is an undue restraint ot trade.! ™

Bur while it narrowed the issue to “whether the claim for tax credit
should be based on the full amount of the 20% senior citizens’ discount or the
acquisition cost of the merchandise sold,”'™ the Court recalled the public
policy rationale of the said law, noting that “Rep. Act No. 7432, as amended by
Rep. Act No. 9257, is a picce of social legislation aimed to grant benefits and
privileges to senior citizens|,| |including] the grant of sales discounts on the
purchasc of medicines to senior citizens.”” 3

The degree to which this reading affected the decision would be
apparent in the Court’s lin Banc decision ot Mauila Mewmorial Park, Tne. 1.
Secretary of the DSWD,T0 which echoed the 2007 cases of Carlos Superdrig
Corporation r. DS DA™ The Court settled in Manila Memworial Park that the 20"
senior citizen discount under Rep. Act No. 9257 is valid, and in so doing,
brushed aside the petitioner’s contention tangential to the law’s alleged anti-
competitive nature. The Court said thar “[a] law, which has been in operation
for many vears and promotes the welfare of a group accorded special concern
by the Constitution, cannot and should not be summarily invalidated on a mere
allegation that it reduces the protits or income/gross sales of business
establishments.”™ ™ Quoting Cardos Superdrng Corp., the Court remarked:

16 [Hereinatter “Mercury Drug Corp.”l0 G.R. No. 164050, 654 SCRA 1244, July 20,
20 1.

170 For other cases interpreting and applying the statute, see Bicolandia Drug Corp.
(Formerly Flmas Drug Corp.) v. Comm’t of Internal Revenue, G.R. No. 142299, 492 SCRA
159, june 22, 2006 NLEL Holding Corp. v CA, G.RONO 160193, 347 SCRA 389, Mar. 3, 2008,

11992y, An Act 1o Maximize the Contribution of Senior Citizens to Nation
Building, Grant Benefirs and Special Privileges and For Other Purposes.

2 Mercury Ding Corp., 654 SCRA 124, 135,

73 d ar 139-141.

] ar 136.

175 1.

o [Hereinafier “NManila Memorial Park”], GURC 175356, 71 SCRA 302, Dee. 3, 2013,

F [Hercinatier “Carlos Superdrug Corp.”|, GUR. No. 166494, 5326 SCRA 130, June 29,

3]

007
U8 Manila Menorial Park, 711 SCRA at 379,
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[-..] O]t is unfair for petitioners to criticize the law because they
cannot raise the prices of their medicines given the cutthroat nature
of the plavers in the industry. It is a business decision on the part of
petitioners to peg the mark-up at 5%. Sclling the medicines below
acquisition cost, as alleged by petitoners, is merely a result of this
decision. Inasmuch as pricing is a property right, petitioners cannot
reproach the law for being oppressive, simply becanse they cannot afford 1o
raise their prices Jor fear of losing their customers to competition.

The Court is not oblivious of the retail side of the
pharmacecutical industry and the competitive pricing component of
the business. While the Constitution protects propertv  rights,
petitioners must accept the realities of business and the State, in the
exercise of police power, can intervene in the operations of a
business[,] which may result in an impairment of property tights in
the process.

Moreover, the rght to property bas o social dimension. \While
Article XTI of the Constitution provides the precept for the
protection ot property, various laws and jurisprudence, particularly
on agrarian reform and the regulation of contracts and public
atilities, continuously serve as [...] reminder|s] that the right to
property can be relinquished upon the command of the State for the

promotion of public good.!™

This “social dimension™ of property rights brings to fore the public
policy and public welfare dimension of the constitutional regime of antitrust or
competition clause jurisprudence. It modifies the interpretation of law to
accommodate not just the competition “spirit” or policy behind  the
competition clauses, but, to a much greater degree, their public interest and
social welfare aspect.

Therefore, in the same way that the framers of the Constitution
contemplated public monopolies to protect, promote, respect, and realize the
“common good,” Philippine case law acknowledges that the common good
remains overriding, paramount, and inviolable. More so, this reading does not
merely attach to the competitdon policy, which is characteristic of American
liberalized trade, and a mainstay in American antitrust jurisprudence!™ and
American colonial decisions like Ollendorf and Red Line Transportation.)s!

19 1d. at 343-4, aiting Carlos Superdrug Corp., 526 SCRA at 132-5. (Emphasis supplicd.)

180 \Within the United States, the recognized role of the antitrust laws is to ensure that
the market is free to allocate resources in response to demand. When the market performs the
resource allocation function free from restraints imposed by private parties. then resources are
allocated efticiently and aggregate national wealth is maximized.” See Danicl ]. Gittord, - lusitrust
and Trade Lisnes: Similarities, Differences, and Relationships, 44 DEPAUL. L REV. 1049 (1993),

181 Compare with contracrual cases in Part 1V, SUpr.
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D. Indigeninization of Antitrust Case Law: A Theory on
Social Justice

legal theorist Professor Gunther Teubner invariably describes this
process of normative change as a reaction of a legally transplanted norm
towards integration in the economic, cultural, social, and historical contexts in
which it finds itself. The norms—in this case the competition policies
are “‘not

commonly cited and lifted from Sherman Act-based jurisprudence
transformed from something alien into something familiar; not adopted to a
new cultural context, rather they will unleash an evolutionary dynamic in which
the external rule’s meaning will be reconstructed and the internal context will
undergo fundamental change.”!5?

Likewise it can be observed that the carly colonial cases and the legal
precepts have been indigenized and suited to the broad strokes and fine lines of
a constitution,'®? which itself “bends over backward to accommodate” 84 not
the producers or consumerist market, but rather, the down-trodden and “those
with less privilege in life.” 15 Talud I emphasized that the less privileged must be
safeguarded by the public welfare dimension of the competition clauses. The
all-embracing post-colonial metanarrative of social justice in Philippine legal
history fortifies the idea of public welfare as the essence ot the competition
clauses. 186

What would account for the change in focus, theretore, are themselves
‘evolutionary” changes in the regime of our post-colonial Constitutions,

<

the
especially the abrogation of the parity rights and the inward expression of
Philippine social development and economic policies. So in as much as
Filipinos have eschewed the /luissez-faire policies of People 1. Pomar'™™ ot its

152 Gunther Teubner, [ egal vitants: Good Faith in British Law ar Flow Unifying Law nds
Up in New Dirergences, 61 MOD. L. REV. 11, 12 (1998).

83 L'or instance, in a seminal analysis of the Phil. Competition Act, Dolot and
colleagues cite the idea of “legal irritation” from Prof. Guather Tuebner. Dolot, et al., supr note
79, at 608-609.

184 See St. Mary’s Academy of Dipolog City v. Palacio, G.R. No. 164913, Sept. 8, 2010,
Central Bank Hmplovees Ass’'n, Inc. v. BSP, G.R. No. 143208, 487 Phil. 531, 599, Dec. 15,
2004; Uy v. COA, G.R. No. 130685, Mar. 21, 2000; Ditan v. POEA, G.R. No. 79500, Dec. 3,
1990.

155V RECG, CONsT. COMMN 106 (Oct. 12, 1986). (Sponsorship specch of President
Munoz-Palma.)

186 See, eg. Alberto T. Muyot, Sacil Justice and the 1987 Philippine Constitution: ~liming for
Utapia?, 70 Prii., 1)L 311, 320-37 (1996), describing the idea and evolution of “social justice” in
Philippine law.

187 (5.R. No. 1.-22008, 46 Phil. 440, Nov. 3, 1924,
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progeny,!'s% and adopted an “cven more explicit recognition of social and
ecconomic rights,”1% the nation’s antitrust laws are now conceived as an
expression of the supremacy of public welfare and the State’s obligation to
ensure that salus populi est suprema lex.'

This notion of the ascendancy of the public welfare as to modify
existing cconomic policies has been forwarded as early as the deliberations of
the Constitutional Convention of the 1935 Philippine Constitution. For
instance, during the debates, Manuel A. Roxas, later the first President of the
Republic, declared:

[TThis constitution has detinite and well defined philosophy not only
political but social and cconomic. [..] If in this Constitution the
gentlemen will find declarations of economic policy they are there becanse
they are necessary fo safegnard the interests and welfare of the Filipino people
because we believe that the dayvs have come when in self-defense, a
nation may provide in its constitution those safeguards, the
patrimony, the freedom to grow, the freedom to develop national
aspirations and national interests, not to be hampered by the artificial
boundartes  which 2 constitutional  provision — automatically
imposes. 9!

In his analysis of the 1973 Constitution, Justice Enrique M. Fernando,
held the same view, but concluded that the then-charter’s social justice
bl
provisions go turther. He said:

What is thus stressed is that a fundamental principle as social justice,
identified as it is with the broad scope of the police power, has an
even basic role to play in aiding those whose lives are spent in toil,
with destitution an ever-present threat, to attain a certain degree of
cconomic  well-being,  Precisely, through the social justice |...]

T is to be admitted thar there was a period when such a concepr did influence
American court decisions on constitutional law. As was explicitly stated by Justice Cardozo
speaking of that era: ‘Laisseg-farre was not only a counsel of caution which would do well to
heed. It was a caregorical imperative which sratesmen as well as judges must obev.” For a long
time legislation rending ro reduce economic inequality foundered on the rock that was the duc
process clause, enshrining as it did the liberty of contract, based on such a basic assumption.
[...] [Tlhe Constitutional Convention saw to it that the concept of laissez-faire was rejected.”
Fdu v. Fricta, G.R. No. 1.-32096, 35 SCRA 481, 489-90, Oct. 24, 1970. (Citations omitted.)

1% Phil. Virginia Tobacco v. Cr. of Indus. Rel,, G.R. No. 1.-32052, 65 SCRA 416, 421,
July 25, 1975, (Ciration omitted.)

1o “The welfare of the people is the supreme |or highest] law.” Compare Cruz v.
Pandacan Hiker’s Club, Inc., G.R. No. 188213, 778 SCRA 385, 399, Jan. 11, 2016, and I'abic v.
City of Manila, G.R. No. 1.-6583, 21 Phil. 480, 492, I'ch. 16, 1912.

PEIIT PROCEEDINGS OF FHE 1935 PHILIPPINE  CONSTITUTIONAL CONVENTION
(Laurel ed.) 177-8. (1966). (Emphasis supplied.)
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provisions, the government is enabled to pursue an acrive and
militant policy to give reality and substance to the proclaimed
aspiration of a better life[.['”2

This facade of “constitutional redemption”3 in Philippine lcgal
history, is especially ripe in the post-Marcos Constitution which saw “the reality
of a Tilipino nation that has been and sdll is strugeling to come to terms with
much social injustice that has been perpetrated over centuries against a majority
of its people by foreign invaders and even by its own government.”!% The
words of Cecilia Munoz-Palma, the President of the 1986 Constitutional
Commission and later Justice of the Supreme Court, lends clarity to the
abstraction of the social welfare and social justice:

THI: PRESIDENT: My distinguished colleagues in this Assembly:

KK

For the first time in the history of constitution-making in our
country, we set forth in clear and positive terms in the Preamble
which is the beacon light of the new Charter, the noble goal ro
establish a just and humane societv. This must be so because at
present we have to admirt that there are so few with so much and so
many with so little. We uphold the Rule of law where no man is
above the law, and we adhere to the principles of truth, justice,
freecdom, equality, love and peace.

xR

For the first time, and possibly this is the first and only
Constirution which provides for the creation of a Commission on
Human Rights entrusted with the grave responsibility of investigating
violations of civil and political right by any party or groups and
recommending remedies thercfor. The new Charter also sets forth
quite lengthily provisions on cconomic, social and cultural rights
spread out in separate articles such as the Articles on Social Justice,

192 FNRIQUED M. FERNANDO, REFLECTIONS ON CTHE REVISED CONSTITUTION 40
(1974).

3 See Allan Chester Nadate, Constitutional Redemption and the Road 1o Recognizing
Tndigenons Filipinos in a Transplanted Charter, 88 PHIL. 1..]. 640 (2014), tracing a deliberate mode of
social reforms as regards land rights of indigenous Filipino communitics.

4 Atong Paglaum, Inc. v. COMELEC [hereinafter “Atong Paglaum™], G.R. No.
203766, 694 SCRA 477, 575, Apr. 2, 2003 (Sereno, [, dissenting). “This injustice is the ferale
eround for the sceds which, watered by the blood spilled during the Martial Law years, ripened
to the revolution of 1986, It is from this ferment that the 1987 Constitution was born. Thus,
any reading of the 1987 Constitution must be appropriately sensitive to the context from which
it arose.” Atong Paglann, 694 SCRA at 575 (Screno, [, dissenting).
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lducation and Declaration of Principles. It is a document which in
clear and in unmistakable terms reaches out to the underprivileged,
the paupers, the sick, the elderly, disabled, veterans and other sectors
of society. It is 2 document which opens an expanded improved way
of life for the farmers, the workers, fishermen, the rank and file of
those in service in the government. And that is why T say that the
Article on Social fustice is the heart of the new Charter. 193

The famous expression in Calalang r. Williams'% by the eminent Justice
Jose P. Laurel rings as an apt precursor of this view, that more than “the
humanization of laws and the equalization of social and economic forces by the
State so that justice in its rational and objectively secular conception may at
least be approximated,”” social justice means that since the “[pJublic welfare,
then, lies at the bottom™!"8 of the State’s continued existence, it may “interfere
with personal liberty, with property, and with business and occupations” ! for
the purpose ot “promot|ing] the gencral welfare,”2"—so much so that as early
as 1915, the Supreme Court has already that “[nfo legislature can bargain away
the public health [or] public safety.”2'l It remains truc now as it was true more
than a century ago.

VI. TOWARDS THE COMMON WELFARE AND PUBLIC INTEREST:
THE PUBLIC HEALTH RATIONALE OF EXCISE TAXATION
OF TOBACCO PRODUCTS

This work has provided a systematic exposition of what the
competition clauses under Section 19, Article XII are in relation to its adjunct
provisions in Scction 1(2), Article XII and Scction 11(1), Article XVI. Through
an exhaustive review of constitutional deliberations, as well as an analysis of
Supreme Court cases stretching for over a century, the Article rearticulates the
competition clauses as a constitutional norm a cognate of (1) pro-competition
policy as commonly articulated in restraint of trade jurisprudence and (2) the
public welfare. This work now properly situates and highlights public welfare
or the “common good” as a discrete element, one that is “overriding” by virtue
of public interest.

5 See V REC. CONST. COMMN 105 (Oct. 12, 1986), guoied in AAtong Paglanm, 694 SCRA
477, 576-7 (Sereno, ., dissenting.).

e fHereinatter “Calalang™], (G.R. No. 47800, 70 Phil. 726, Dec. 2, 1940.

17 Id. at 734,

9% Id, at 733.

1090 [[i

20 .

20 Gomes Jesus, 31 Phil. at 225.
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With this normative background, this Article proceeds to demonstrate
how an imposition of a two-tier taxation structure for tobacco products such as
that proposed by H. No. 4144, or similar excise tax regimes, results in a
violation of the competition clauses. The rationale of the current excisc
taxation regime—which H. No. 4144 seeks to reversc—clarifies the public
policy behind it as both a measure of public health in general, and one meant to
unburden the State from the economic effects of smoking and tobacco use. To
situate the same, the history of tobacco excise taxation in the Philippines must
be summarized and the public health rationale of the Sin Tax Reform Act of
2012 made concrete.

A. Tobacco Use in the Philippines: A Public
Health Burden

More than one in four Filipinos smoke. More specifically:

[Twenty percent] or 17.3 million Filipino adults age 15 vears and
older are current tobacco smokers [...] and |a]lmost half (48% or
14.6 million) of adult males and 9 percent (2.8 million) of adulr
females are current smokers. Moreover, 23% of lilipino adults are
daily tobacco smokers: 38% for males and 7% for females.2

In addition to those numbers, the prevalence of smoking among the
Filipino vouth is also “significant.”203

These public health statistics put the country as among the largest
consumers of cigarettes in the world,2® confirming as well the tobacco
industry’s strong position in public health policy, as well as in domestic and

202 Carmelita N. Fricta, 77.3 Million Filipino Adults are Current Tobacco Smokers, PHIIL.
STATISTICS AUTHORITY, arailable at https:/ /psa.gov.ph/ardcle/173-million-filipino-adults-are-
current-tobacco-smokers (last accessed Apr. 27, 2017). “Among adults who smoked 12 months
before the survev, 48% made a quit attempt, while only 5% made a quit ateempr and
successfully quit smoking. More than one-third (37%) of adults who worked indoors or
outdoors with an enclosed arca at their workplace were exposed to tobacco smoke. Among
adults who used public transportation a month prior to the survey, more than half (55%) were
exposed to second-hand smoke, while among those who visited government buildings or
offices, more than one-third (37%) were exposed to second-hand smoke.” Id.

203 Lielix Hduardo P. Punzalan, Paul Ferdinand M. Reganit, Fugene B. Reyes & The
National Nutrition & Health LFxamination Survey Group, Smoking Burden in the Philippines, 47
ACTA MEDICA PHILIPPINA 28, 29 (2013), ¢ting Department of Health, er al., 2009 Philippines’
Global  Adult Tobacco Survey (GATS) Country  Reporr, at 8, (2010),  arailable  at
http://\\'\\'\\n\\'h(xint/tobacco/sur\'cili;mcc/Z()()9ﬁgnts_rcp(>rt4philippincs.pdf.

M See, e PH among top 20 ‘smoking’ conntries, RAPPLER, June 26, 2012, ar
http://w\\'\\'.rapplcr.com/nation/7()3241()h~philippinesfamong-t()]172()fnuti(ms—\vith—highcst—
smoking.
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international trade, and politics.2> Coupled with the fact that smoking kills two
in three smokers,” the public health impact of tobacco use in the Philippines
is astounding.

The analysis of the 2010 Country Report of the DOH is particularly
damning:

Annual productivity losses from premature deaths for four smoking-
related diseases (lung cancer, cardiovascular, coronary artery discase,
and  chronic obstructive  pulmonary  diseases) investigated  in
“Tobacco and Poverty Study in the Philippines™ ranged from USD
65.4 million to USD 1.08 billion using the conservative Peto-Loper
estimates. It could be as high as USD 2.93 billion using the Smoking
Attributable  Morbidity  and  Mortality  and  Lconomic  Costs
(SAMMIC) estimates. Overall productivity losses trom the four
discases were estimated at USD 2.23 billion using Peto-lLopez figures
to US> 5.00 billion using SAMMEC estimates. Productivity losses
from work days lost, on the other hand, were estimated at abour
USD 120 million to as high as USD 185 million. Total costs of illness
for the four smoking-related discases studied were estimated at USD
6.05 billion using SAMMEC figures while Peto-Lopez estimates vield
a more conservative but still substantial loss of USD 2.86 billion.2"”

These estimates come from four discases alone.2 Cigarette smoking,
however, “harms nearly every organ of the body”>" and causes more deaths

2% “The politically /lwissez-foire Philippines presented  tobacco companies with an
environment ripe for exploitation. The Philippines has scen some of the world’s most extreme
and controversial forms of tobacco promotion flourish. Against inrernational standards of
progress, the Philippines is among the world’s slowest nations to take tobacco control
serfously.” K. Alechnowicz & 8. Chapman, The Philippine tobacco industry: “the strongest tobacco lobby
i AAwa”, 13 (Suppl IT) ToBACCO CONTROL 171 (2004).

20 mily Banks, et al., Tobacco smoking and all-canse mortality in a large Australian cobort
study: findings from a mature epidemic witlh current low smoking prevafence, 13 BMC Min, 1 (2015).
Compare with World Health Org. Media Centre, Tobaeco, WORLD HEALTH ORGANIZATION
WEBSITE (June 2016), arailuble at hitp:/ /www.who.int/mediacentre/ factsheets/£5339/cn/ (last
accessed Apr. 27, 2014).

27 DOH, et al., 2009 Philippines” Global Adult Tobacco Survey (GATS) Country
Report, at 11, (2010),  availuble  at http:/ /www.who.int/tobacco/surveillance /2009_gats_
report_philippines.pdf.

2% Another estimate provides for higher figures. DOH, Philippines’ Department of Health
sayr: PROTECT YOUR PAMILY, STOP SMOKING!, DOH WiBsit, Oct. 14, 2016, a
htep:/ /www.doh.gov.ph/node/7806.

22 ULS. Centers for Discase Control & Prevention (US CDC), Health 1iffects of Cigarette
Sumking, US CDCNEBSITE, af https:/ /www.cde.gov/tobacco/data_statistics / fact_
shccts/hcalrh_cffccrs/effccrs_cig_smoking, ating U.S. Department of Health and Human
Services, The Health Consequences of Smoking—530 Years of Progress: A Report of the
Surgeon General (2014).
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cach year than human immunodecticiency virus or HIV, illegal drug use, alcohol
use, motor vehicle injuries, and fircarms-related incidents combined. 2"

In the last four decades, there is a steadily rising number of deaths
from non-communicable diseases, in particular, discases of the heart,
cerebrovascular diseases and malignant neoplasms.2!! The recognition of this
health havard calls for the reduction of tobacco use through effective policies
such as excise taxation, which is recognized by the World Health Organization
(WHO) as “the most cost-effective way to reduce tobacco use, especially

3212 113

In addition, “|a| tax increase that increases

among voung and poor people.
tobacco prices by 10% decreases tobacco consumption by about 4% in high-
income countries and about 5% in low- and middle-income countries.”2!3
Morcover, tobacco tax revenues derived from such measures “are on average
269 times higher than spending on tobacco control, based on available data,”?H4
which bolster the viability of excise taxation of tobacco products as a revenue

gencrating measure. The legislature has not been unaware of this evidence.

B. Tobacco Taxation Regimes in the Philippines: Historical
Perspectives

The tobacco tax regimes in the country have shifted from a multi-tier
system towards a unitary system. During the latter period of Martial Law,
tobacco products were taxed under a multi-tier system.2!* Cigarettes were taxed
based on price, with different applicable rates for cigarettes that werc
domestically manufactured and those that were imported. The tax also varied
depending on the gross selling price of the manufacturcr or importer, and the
number of sticks per pack.

After the People’s Revolution in 1986, President Corazon Aquino
aimed to simplify the methods of computation and collection of tobacco taxes
by rationalizing the imposition of excise taxcs. During her term, cigarettes were
taxed on different rates based on the whether the cigarettes were packed in 30s,
packed in 20s, or whether they are sourced from foreign manufacturers.

20 14, aiting AH. Mokdad, et al., AAcual Causes af Deaths in the United States, 291 |JAMA
1238 (2004).

210 MARIO VILLAVERDIE, BT AL, HEALTI PROMOTION AND NON-COMMUNICABLE
DISEASES IN THE PHILIPPINES (2012),

22 World Health Org. Media Centre, Tobacco, \WORLD HEALTH ORGANIZANTION
WEBSITE (June 2016), ardilable a/ hrrp://\\'\\'\\:\\'ho.im/nwdinccntrc/fﬂcrshccrs/fs33‘)/cn/.

205 14

21 d.

215 [ixee. Order No. 978 (1984). This imposces an wd ralsrem tax and revises the specitic
tax rates and maximum retail prices of cigarettes.
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Cigarette packs containing 20 sticks where further classified into locally
manufactured, or locally manufactured but having a foreign brand.216

In July 1996, R.A. 82402!7 amended the classification of cigarettes and
the imposable excise taxes. The law provided a four-tiered system for taxing
machine-packed cigarettes. The classification of cigarettes and hence the
amount of tax to be imposed depended on net retail prices—higher specific
taxes were imposed on more expensive cigarettes while lower taxes were
imposed on cheaper ones.

In December 2004, the 13" Congress enacted a new law2!® which
increased the excise taxes imposed on tobacco products but retained the
classifications depending on their retail prices—low-priced, medium-priced,
high-priced, and premium-priced. In particular, a complicated four-tier
structure was utilized for machine-packed cigarettes.

The Sin Tax Reform Act of 2012 was a product of more than 15 years
of advocacy work to reform the tobacco excise tax system.2!¥ Under this law,
the aforementioned four-tiered system above was abolished and in its place, a
two-tiered system, based on net retail price, was provided for the first four
vears of the law’s implementation.2" On its fifth year, it was replaced by a
uniform tax for all cigarcttes, adjusted annually at a rate of 4% to account for
inflation.

Before the passage of R.A. 10351, the Philippines became a party to
the WHO Framework Convention on Tobacco Control (FCTC).22 Under
Article 6 of the FCTC, “price and tax measures are |recognized as) an effective
and important means of reducing tobacco consumption” and States Parties are
obliged to implement “tax policies, and where appropriate, price policies on

16 Lixec. Order No. 22 (1986). This further amended certain provisions of the
National Internal Revenue Code, as amended.

A7 (1996). An act amending Sections 138, 140, & 142 Of the National Tnternal
Revenue Code, as amended, and for other purposes.

1% Rep. Act No. 9334 (2004). This amended the Tax Code provisions on excise taxes
on alcohol and tobacco products.

29 See, eg. KA1 KAISER, CARYN BREDENKAMP & ROBIRTO IGLESIAS, SIN TAN
REFORM IN THE PHILIPPINES: TRANSFORMING PUBLLC HEAITT FINANCES, HEALTH, AND
GOVERNANCE FOR MORE INCLUSIVIE DEVELOPMENT (2016); Comprebensive Tax Reform in the
Philippines: Principles, History and Recommendations, Univ. Phil. School of Econ. Discussion Paper
No. 2016-10 (Sept. 2016), at 23 (discussing the various motivations behind the reform).

2 TAN CODE, art. 145(C), ar amended by R.A. 10351, § 5.

21 World Health Organization, WHO Framework Convention on Tobacco Control
[hereinafter “FCTC™|, Sept. 23, 2003, 2302 UN.T.S. 166. The treaty was signed by the
Philippines on September 23, 2003 and was concurred in by the Senate on April 25, 2005 with
the instrument of ratification deposited on June 6, 2005.
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tobacco products so as to contribute to the health objectives aimed at reducing

i)

tobacco consumption.”’ >
C. Public Policy Dimension of the Sin Tax Laws

The public policy dimension of tobacco taxation reform is readily
apparent from the rationale of adopting the Sin Tax Reform Act of 2012.
According to the law’s lead government agency proponent, it is “primarily a
health measure with revenue implications, but more fundamentally, it is a good

977

governance measurc.

The Sin Tax Reform Act of 2012 helps finance the Universal Health
Care program of the government with financial allocations through incremental
revenues.> This has particularly been fruitful in recent vears. The DOH claims
that:

In [collection vears| 2013 and 2014 the actual collection has exceeded
the projected Sin tax incremental revenue included in the DOH
budget, resulting to balances amounting to PHP 14.22 B from the
2013 collections, and PHP 8.81 B from the 2014 collections. In 2015,
the actual collection was lower by PHP 6.72 B. The total balance
from the Sin tax collections is PHP 16.32 B2

At the time of the law’s enactment, the administration’s flagship health
agenda, under the banner of Kalusugang Pangkalahatan, was projected to cost
682.1 billion pesos for the remainder of the term of then President Benigno
Aquino 111226 Of this amount, the national government’s financing
requirement was projected to be 224.8 billion pesos or 33% share of the total
health agenda cost.2?” In this context, the government was hard pressed to find
additional sources of revenues to finance its main health agenda.

2 ECTC, art. 6(2)(a).

25 DOV, Sin Tax Reform, DOF WEBSITE, af hrrp://\\'\\‘\\'.d()f.g()\'.ph/index.php/
advocacies/sin-tax-retorm/ (last accessed Apr. 27, 2017).

240 TAN CODIL § 288, ar amended by R.A. 10351, § 8.

225 DOIL Sin Tax Law Incremental Revenue for Health Annual Report C.Y. 2016,
arailable  at http://\\'\\'\\‘.dz)h.g()\xph/sites/dcfﬂult/ﬁlcs/pul)liczninns/Z(}1()“"nZ()DOH“bZ()Sin
0020Tax®o20Report.pdfs See alio Sin tax law boosts PH revenne 155%, NMANILA TIMES, July 18,
2016, at htrp://\V\V\\'.m:milzlrimcs.nct/sin»tax—lél\\'—b()()srsfph—rcvcnu& 155/274588/.

26 S Tax, T OFPICIAL GAZETTE WEBSITE, Scpt. 19, 2012, available  al
http:/ /www.gov.ph/sin-rax.

27 1.
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The law similarly “simplificd the current excise tax system on alcohol
and tobacco products and fixed long standing structural weaknesses, and
addresses public health issues relating to alcohol and tobacco consumption.”™2

As discussed in Part IV(A), supra, the steady rise of tobacco use is a risk
factor in many illnesses and a leading cause of mortality and morbidity. And
since studies have conclusively established that there is a direct link between
the high consumption of tobacco products??? and cheap cigarette price,23 the
tobacco tax reform, which increases the price of tobacco products was seen as
a logical step to address the high smoking prevalence problem in the

Philippincs.

At the core of tobacco tax reform is attaining the highest imposable tax
burden on tobacco products that is politically feasible to discourage smoking
with the greatest impact possible. In a review of more than 100 studies from
various countries, including low- and middle-income countrics, Professors
Frank Chaloupka, Ayvda Yurekli, and Geoffrey T. Fong have categorically
concluded that:

Significant increases in tobacco taxes are a highly effective tobacco
control strategy and lead to significant improvements in public
health. The positive health impact is even greater when some of the
revenues generated by tobacco tax increases are used to support
tobacco control, health promotion and/or other health-related
activities and programmes. In general, oppositional arguments that
higher taxes will have harmful economic effects are false or
overstated. 2!

To attain this goal, it is crucial to maintain the unitary mode of taxation
in order to facilitate more etficient tax administration, and more importantly, to
prevent downshifting behavior to lower-priced brands.

28 DOF, supra note 223,

3 The DO estimates that Lilipinos on average consume 1,073 sticks annually. e
Official Guazelte, supra note 2206.

0 See SOUTHEAST ASIAN TOBACCO CONTROI. ALLIANCE, ASEAN TOBACCO TAN
REPORT CARD: REGIONAL COMPARISONS AND TRENDS (2010, arailable ot hetp:/ /seatca.org/
dmdocumcnI’s/ASF,/\NT:L\'ch()rt(:ﬂrdl\Iayl3f()1‘\‘§'EB.pdf.; I'rank  Chaloupka, Tch-wei Hu,
Kenneth F. Warner, Rowena Jacobs & Ayda Yurekli, The tixation of tobaceo products, in TOBACCO
CONTROL IN DEVELOPING COUNTRILS 237, 244 & 267 (2000).

3t Trank |. Chaloupka, Avda Yurekli & Geoftrey T. Yong, Tobaccy tuxes as a inbacco
controf strategy, 21 TOBACCO CONTROL 172, 172 & 179 (2012).
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VII. H. NO. 4144 AS SEEN FROM THE RE-ARTICULATED
COMPETITION CLAUSES

At first glance, H. No. 4144 merely sceks to continuc with the status
quo when it was filed; it sought to reintroduce the two-tier system of taxation,
albeit with a slightly higher tax rate.

In its simplicity, it hides the fact that it creatcs a market condition
favorable to a particular set of players, which means that it cspouses unfair
competition or a restraint of trade that could warrant invalidation under the
competition clauses of Section 19, Article X11. This should be rendered invalid
in light of the public welfare considerations of the Constitution. The fact that
its anti-competitive regime is coupled with incentives for tobacco products, in
contrast to the overall goal of decreased tobacco consumption and smoking
cessation, 22 means that, in this final analysis, the regime will not srand
constitutional scrutiny.

A. Evidentiary Requirements based on
Tobacco Industry Litigation

The characterization of tobacco taxation regimes as a case of restraint
of trade is not without precedent. The argument was forwarded by British
American Tobacco Cotrporation in British American Tobacco 1. Camache®33 in 1ts
Motion for Reconsideration before the Philippine Supreme Court in 2009.2%

But because British American Tobacco assailed Section 145 of the Tax
Code, as recodified by the precursor of RA. 10351, R.AL 8240, based on “the
equal protection and uniformity clauses of the Constitution,” the Court

232 See Laurence Anthony Go, Are Sin Taxes Sinful? A Policy Paper on Philippine Sin
Taxes  (Ueh. 2012),  wvailable  at http://\\’\\'\\'J\Cf.ph/f()l)ﬂCC()TﬂX/\\'P-COIlI’CHt/pdf/[\fc_
Sintax_Sinful.pdf

2% {Hercinafter “British American Tobacco 1], G.R. No. 163583, 562 SCRA 511,
Aug. 20, 2008. The conceptual treatment of British Awerican Tobaceo of both “unfair
competition” and “restraint of trade,” or “combination in restraint of trade,” appears to be the
same insofar as a law’s validity is in question on the grounds of ConsT. art. XI11§ 19,

24 [Hercinafter “British American Tobaceo [I7], G.R. No. 163583, 585 SCRA 36,
Apr. 15, 2009 This affirmed the Court’s previous decision. For an incisive critique of the
decision, see Roentgen I Bronce & April Carmela B. Lacson, When Some Sins are More Equal than
Others: A Critique of British American Tobacco v. Camacho wud the Ratissial Basis Test, 87 PHIL.
1..]. 183 (2013},
- 235 “Thje| petition for review assails the validity of: (1) Scction [45 of the National
Internal Revenue Code (NIRC), as recodified by Rep. Act No. 8424; (2) Rep. Act No. 9334,
which further amended Scecton 145 of the NIRC on January [, 20055 (3) Revenue Regulations
Nos. 1-97, 9-2003, and 22-2003; and (4) Revenue Memorandum Order No. 6-2003. Petitioner
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found that the petitioner’s invocation “cannot be raised for the first time on
appeal.”?%¢ Nonetheless, the Court presented guidelines as to how an unfair
competition challenged mayv successtully be invoked.

The standard laid down in Bratish  American  Tobacco is  that a
constitutional challenge founded on Section 19, Article XII of the Constitution
may lie only if the impediments in competition are “substantial”27 or
“significant.”?® This burden is discharged by the party impugning the law’s
constitutionality upon showing of adequate “factual foundations, as supported
by verifiable documentary proof, which would establish, among others, the
cigarette brands in competition with each other [...] a sufficient point of
comparison [...], as well as the extent of the impact on the competition in the
cigarctte market[.]”2* The body of evidence must demonstrate the party’s
substantially and significantly restricted ability to “produce cigarettes that can
compete” against the allegedly favored manufacturers in the same segment of
commerce or “bracket.”H0

While the effects of H. No. 4144 may be contrasted to British American
Tobacco such that the unfair competition or restraint of trade challenge in the
latter principally contended that the laws and regulations impugned constituted
“a substantial barrier to the entry of prospective players,”>#! the decision has
important implications on the present Inquiry.

British American Tobacco adverted to Section 19, Article XII of the
Constitution in saying that the “cumulative effect of the operation  of
the classification freeze provision is to perpetuate the oligopoly of intervenors
Philip Mortis and Fortune Tobacco in contravention of the constitutional edict
for the State to regulate or prohibit monopolies, and to disallow combinations
in restraint of trade and unfair competition.”?*> This contention is pertinent as
the unfair competition and restraint of trade that will probably result from the
cnactment of H. No. 4144 may create a similar effect of perpetuating market
forces conducive to market capture, albeit for a different beneficiary and
tobacco manufacturer. There are, however, some important caveats to this
decision.

argues that the said provisions are violative of the equal protection and uniformity clauses of the
Constitution.” British American Tobacco T, 562 SCRA at 521.

20 Bratish American Vobaceo 1T, 585 SCRA at 47,

37 I

B8 d., citing Tatad I, 282 SCRA 368.

23 Id. at 48-9.

20 . ar 49.

21 1d, at 46.

22 4.
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While the Supreme Court in British Anierican Tobacco required evidence
to be significant to show that the competition clauses are breached, such
pronouncements go against what jurisprudence has set. In Tafad I, tor instance,
the Supreme Court sct a higher standard of scrutiny for oligopolistic
arrangement. In that landmark unanimous en banc decision, the Court said:
“Monopolistic or oligopolistic markets deserve our careful scrutiny and laws
which barricade the entry points of new players in the market should be viewed
with suspicion.”* And in Gokongwes, [r., the Court merely looked into the
“tendency” of certain acts to create unreasonable restraints of trade, and not a
direct showing or evidence of the effects.?** Notably, this rcading is more in
line with American antitrust construction of restraint of trade.?4

B. Characterization of H. No. 4144 as a Restraint of Trade

The Sin Tax Reform Act of 2012 gradually phased out the tiered
system before mandating that a unified system be implemented in 2017.246 As

253 Tytad 1, 281 SCRA 330, 359, “Again, we underline in scarler that the fundamental
principle espoused by section 19, Article XTI of the Constitution is competition for it alone can
release the creative forces of the market. Burt the competition that can unleash these creative
forces is competition that is fighting vet is fair. Ideally, this kind of competition requires the
presence of not one, not just a few but several plavers. A market controlled by one player
(monopoly) or dominated by a handful of players (oligopoly) is hardly the market where honest-
to-goodness competiton will prevail.”™ Tasud I, 281 SCRA at 358.

24 Gokongwed, |1, 89 SCRA at 376-8.

H3What s required, rather, is an enquiry meet for the case, looking to the
circumstances, details, and logic ot a restraint. The object is to see whether the experience of the
market has been so clear, or necessarily will be, that a confident conclusion about the principal
tendency of a restriction will follow from a quick (or at least quicker) look, in place of a more
sedulous one.” California Dental Ass’n. v. Fed. Trade Comm'n, 526 U.S. 756, 781 (1999). See
alio United States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940) (finding that agreement
among competitors to buy spot-market oil as unlawful per e because of its tendency to restrict
price competition).

This is in accord with the Clayton Act, as amended by the Robinson-Patman Act, 49
Stat. 1526, 15 U.S.C. § 13(0), which provides thar: “That it shall be unlawful for any person
engaged in commerce, in the course of such commerce, cither directly or indirecty, to
discriminare in price benween different purchasers of commodities of like grade and quality,
where cither or any of the purchases involved in such discrimination are in commerce [...J where
the effect of such discrimination may be substantially to lessen competition or tend to create o nronapoly i any line
of commerce, ot to injure, destroy, ot prevent competition with any person who cither grants or
knowingly receives the benefit of such discrimination, or with customers of cither of them[]”
(Lmphasis supplied.) See Gokonguer, Jr. 89 SCRA 378-79 (referring to the Clayton Act in
constructing the competition clauses in the 1973 Constitution).

246 “The bill approaches the reform in a more pragmatic mannet by proposing to unify
the excise tax rates in phases in aspects where a one-time unification proves to be abrupt. It 1s
proposed that a three-year transition period be observed in unifying the excise fax rates on
cigarettes.” H. No. 3727, 15" Cong,, 20 Sess., Lixplanatory Note (2012).

JLEN
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mentioned, the unitary svstem was intended to address “problems attendant to
[the then-prevailing] structure, such as [an] unfair tax treatment.”24

But unintentionally, the two-tier svstem created an unintended
conscquence in consumer behavior called  “downshifting”?#  This  has
historically benefited only tobacco manufacturers selling low-priced cigarettes
when multi-tier taxation creates disparate retail pricing between brands.2# As a
direct and inevitable consequence, the market share of Mighty Corporation—
and vocal supporter of the measurc—has increased as a result of the enhanced
marketability of their local non-premium cigarette products.2™ In contrast, it
has drastically eroded the market shares of other plavers?2S! which are not
covered by the lower tax rate under the two-tier structure of the 2013-2016
implementation of R.AL 10351,

The ecnactment of H. No. 4144 would transtorm the Tax Code into a
law of preterential treatment for only a certain fraction of the industry, and to
Mighty Corporation in particular; at the same time, it would remove the
rationale legitimizing  the distinction that R.A. 10351 in its pre-2017

252

implementation carried. >

Mighty Corporation itself has admitted and arttributed the significant
and abrupt increase in its market share to the implementation ot the two-tier

o

tax structure at the start of the cffectiviey of RA. 10351 in 2013.25 To quote

T HO N0 3727, 15 Cong., 20 Sess., Explanatory Note (2012).

¥ 1In the contest of tobacco consumption, downshifting (also known as downtrading)
is the practice of substituting a brand of cigarettes for a cheaper one because excise taxes have
made the former too expensive. Tor documentation on how downshifting has affected the local
tobaceo trade due to the implementation of R 10331, wee Hon w small but mighty plaver changes
PUL wgarette dndustry,  NIANILA STANDARD,  Dec. 29, 2013, wdilable  wt
http://manilastandard.net/business/ 13691 8/11()\\'-:1—smnlLburfmighry—pl:1_\'01>clmngcs—ph—
cigarcrre-industry.html.

HEMARVIC MLVLLL LEONEN, DEBORAH KL SY, TRENT PATRICIA NUREYES & JO-ANN .
Latvpy, TANING HEALTH Risks 24 (University of the Philippines College of law &
HealthJustice Philippines, Quezon City, Philippines 2010).

20 See Low' price saves firm $28M, MALAYAN, Sept. 24, 2013, arailable at
hrrp://\\'\\"\\'.111:1];1)‘:1.com.ph/l)usincss—nc\\'s/busincss/mighty—C()rp—‘l()\\"—p1'icc~sa\'es—ﬁrm—ZSm.

2 Tan Sayson & Cecilia Yap, Tobacco Ciant Fights Philippine: Marker Share Decline,
BLOONBERG, Veb. 12, 2014, arailable at https:/ /www.bloomberg.com/news/articles/2014-02-
12/t()bnccwgianl~ﬁghts»philippinc’—murkcl—slmrc’—dcclinu

52 “With a unitary rate, problems attendant to the current structure, such as unfair tax
trearment between and among tobacco and alcohol products, will be addressed. A unitary rate
will lend the rax structure more revenue-protective [sic] since it will avoid the shifting of
demand to the least-raxed brand of tobacco and alcohol products.” See supra note 246,

B3 Cuoarette maker Mighty  Corp on positive ontcome of its market shaie, NIGHTY
CORPORATION  \WEBSITE, o/ htrp://might_\'u)1'In,com.ph/cigﬂrcrte—mnkcr—mighp\‘—un‘p~on—
positive-outcome-of-its-market-share/ (last accessed Apr. 27, 2017).
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the corporation: “The steep increase in excise taxes for tobacco products
produced a dramatic reconfiguration of the market. Where once a multinational
corporation enjoyed  near-monopoly  dominance  of  the market,  [Mighty
Corporation| has now cked out major market share.”2> They further added:
“Philip Morris-Fortune Tobacco enjoved almost complete dominance of the
local cigarette market before the imposition of more punitive ‘sin taxes.” In a
matter of only a few vears, local player Mighty Corp. has taken a significant
market share by catering to lower-priced products.”23

Mightv Corporation has also admitted that the current the unitary tax
svstem is a threat to its emerging dominance, halting  the  windfall?
unintentionally brought by the transitory two-tier system. In order to preserve
the balancing of interests between the ultimate goal of unitary taxation—public

health and revenue regulation—and relative market stability, the Sin Tax

Retform Act of 2012 must remain.
C. Testing H. No. 4144 Against Public Welfare

The fact that tobacco consumption is itself discouraged by extant laws
1 to
perpetuate restraint of trade through the two-tier system which H. No. 4144

and regulations? means that there is nothing “reasonably necessary”™
seeks to reintroduce. In the same vein, there is nothing that can preclude the
legislature from climinating smoking altogether through taxation, in light of the
supremacy of general welfare interests over the mere statutory privilege granted
to tobacco manufacturers, But because the legislature chose not to, and instead
recognized the economic interests of tobacco manufacturers, it is burdened by
the constitutional limitation of trade neutrality and equal taxation treatment in

35 Njohty Cope Leader of local tobecco industyy, MIGIUY CORPORATION WEBSITT, g/
htrp://mighrycnrp.u)111.pl]/111ighty—¢(n'p—lczldcr-<)f—l()czll—n)l)ucco—indusrry (fast accessed Apr. 27,
2017).

25 0d Bat see, Jerey Vo Visplanada, Traders uge tight watech orer maker of cheap agarcties,
Prit. DAY INQUIRER, Jan. 28, 2014, hltp://l)usincss.inquircr.nur/l()l‘)3‘)/11';xdc1'.\'—m‘gc—
tight-watch-over-maker-of-cheap-cigarertes.

356+ Dlespite the decline in smokers” popularion, Barriento [sic] said Mighty is still
positioning for the forthcoming unitary excise tax rate of PHP 26 per cigarctre packet by 2017,
Barrienros said Mighty expects demand for low-premium cigarette brands will deeline in 2017,
while premium brands mayv regain their popularity in the next three vears.” Miobty Corp continues
to inerease marker share,  MIGHTY  CORPORNTION  WEBSUTE (Oct. 29, 2014,/
]]lll)://lﬂighl'\'C()l']IC()1’11.]71]/1]1ighl)'«(‘()1']3*C()ﬂliﬂLlC,\'*X()»iI)C]‘C;lscfﬂ’l:ll'lx'ul'f.\‘h:ll'c (last accessed Apr.
27, 2017).

57 See Rep. Act No. 9211 (2003), The Tobacco Regulation et of 2003 Rep. Act No.
10643 (2014, The Graphic Health Warnings Laws Civil Serviee Commission (CSC-DOL Joint
Memo, Cire. No. 2010-01 (2010), Protection of the Burcaucracy Against Tobacco Industry

Interference.
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terms of competition, which themselves looks into public  welfare
considerations.

More specifically, the enactment of H. No. 4144 would run afoul of
public welfare as it renders inutile the barriers put in place by the Sin Tax
Reform Act of 2012 to protect public health,2™ and especially the human right
to health of the poor and marginalized, who are disproportionately affected by
inordinate downshifting.?® It also goes against the well-defined State policies
on discouraging tobacco farming in line with the public health implications of
tobacco trade and tobacco use.26"

The imposition of the two-tier structure exaggerates the unfair and
unequal treatment that favors certain tobacco manufacturers over the public
welfare of the ilipino people, despite the State’s constitutional duty to protect and
promote the right to health.2! The classification that it makes goes bevond the
“reasonable and nartural classifications” that taxation, as an inherent power of
the State, permits.262

And despite the foundational precept that “it is as much the interest of
the state that public health should be preserved as that life should be made
secure,”* H. No. 4144 wholly and profoundly neglects its implications on the
lives of millions of Filipinos who will be affected directly by smoking-related
diseases and indirectly through sccond-hand smoke—a serious peril and clear
danger that c¢ven the Supreme Court has acknowledged. 0+ As this Article has
shown, this could not be countenanced.

S5 91 internalizes the negative externalities of alcohol drinking and  tobacco
smoking,” See supra note 246,

- The svstem follows a multi-ticred tax structure that is prone to the donushifling of
smokers to cheaper cigarette brands which does not discourage smoking.” Official Gazerte,
supra note 226. (Limphasts in the original.)

20 See, eoo Rep. Act No. 9211 (2003), § 3(f) (“Tt is the main thrust of this Act ro: [...]
[a]ssist and encourage ilipino tobacco farmers to culrivate alternative agricultural crops to
prevent economic dislocation.”); Rep. Act No. 8240 (1996), § 8 (providing for funding for an
“alternative farming system”).

SLCoNsT. art. 11, § 15, CoNst. are. XIT1, §§ 11-13 further articulate the right to health
as a social justice i1ssue.

22 Abakada Guro Party List v, Frmira, G.R. No. 168056, 469 SCRA 14, 139, Seped,
2005.

63 Gomes: Jesus, 31 Phil. at 228,

21 See, eg Listate of Posedio Orrega v. CA, G.R. No. 175005, 553 SCRA 649, 657,
Apr. 30, 2008, where the Court said:

Lung cancer is a disease in which malignant (cancer) cells form in the tissues

of the lung. Trs main cause is tobacco use, including smoking cigarettes,

cigars, or pipes, now or in the past. While there are indeed other risk factors

tor lung cancer, their effect on lung cancer, even if said factors are raken

together, 1s very small compared to the effect of tobacco smoking,
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VIII. CONCLUSION

The introduction of the unitary system of tobacco taxation was done to
address the failures of the previous multi-tier tax structure, which include lower
tobacco excise tax revenue collection, end-user downshifting, tax avoidance,
and corruption. The unitary system’s same rationale against downshifting saves
lives265 and, in the long-term, billions of pesos in government expenditures
from disability compensation and healthcare costs, and lost productivity from
premature deaths in the workforce. The Sccretary elucidates the DOH’s view:

Tobacco is the single biggest cause of cancer in the world, and causes
one of everv three deaths from cardiovascular diseases; the health
consequences of smoking a cheap cigarette and a more expensive
premium cigarette are the same. That is the reason Rep. Act 10351
mandates 2 uniform excise tax for all cigarettes by 2017-—whether
hand rolled, machine made, premium or low cost cigarettes.

ok >k

Indeed, the global best practice in tobacco taxation policy is
uniform specific taxation for the following reasons: First, a uniform
tax structure is casler to administer compared to a tered system.
Second, uniform system enhances the public health impact of
tobacco taxation as it eliminates the price gaps between premium and
lower-priced cigarettes and therefore minimizes opportunities to
switch to less-expensive cigarette brands.200

These are, in themselves, very compelling reasons for the continued
full implementation of the Sin Tax Reform Act of 2012. But despite
international acclaim, 267 H. No. 4144 now seeks to undo its most important
innovation, undermining the successes of this important public health
legislation, threatening to negate the law’s impact in protecting the most

205 STELLA LUz AL QUINBO, ADELE AL CASORLA, MARINA MIGUEL-BAQUTLOD,
Frrmer M. MEDALLA, XIN XU & FRANK |, CHALOUPKA, Tini ECONOMICS OF TOBACCO AND
TOBACCO TANATION IN THE PHILIPPINES 37 (International Union Against Tuberculosis and
Lung Discase, Paris, rance 2012).

266 See supra note 23.

27 World Health Organization, “Sin Tax" cpands bealth coverage in the Philippines,
WORID HEALTH ORGANIZATION WEBSITE, May 2015, «# http://wew.who.int/features/
2015/ ncd-philippines/en; Department of Foreign Affairs, WHO Director General Jauds PH for
passqeeof S Tax Law, Thii OMWICIAL - GAZIDFTE WEBSITE (June 6, 2014),  af
http://\\'\\'\\'g()\’.ph/ZU14/()()/(%/\Vho-dil‘cct()1‘—gcncral—lzluds—ph—fm:passngc-of—sin—taxflzl\\';
IKAISER J9T Al s#pra note 219,
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vulnerable members of society—the youth, the poor, and the sick*%—because
of the inevitable massive downshifting that will result from the increased
market share for cheaper brands of cigarettes. The holiday rush seen in the
House of Representatives to pass FH. No. 4144 guarantees  tobacco
manufacturers  hundreds of billions of pesos, but predisposes another
generation of I'illipinos to cardiovascular diseases, cancers, chronic respiratory
disorders, diabetes, and other top causes of mortality and morbidity.

The imposition of a two-ticr system goes against the very grain of the
Constitution as regards the right to health, which the framers, saw as an
intrinsic, cardinal, and tundamental element of social justice.2 It would be
unfortunate to allow this to happen, more so because the right to health is the
bedrock of the public welfare. It is, after all, “a fundamental human right
indispensable for the excrcise of [all] other human rights.

»97()

EPILOGUE

In March 2017, President Rodrigo R, Duterte ordered the arrest of the
owner of  Mighty  Corporation  for alleged  economic  sabotage.”™  The
controversy stemmed from the alleged use of fake cigarette tax stamps that

resulted to revenue loss of an estimated 15 billion pesos.2”2 The government

208 The estimated impact of a uniform specific tax reduces “premature deaths by over
1.5 million” and averting “almost 2.3 million deaths among vouth.” QUIMBO 1 AL, wpra note
265, at 34-9.

260 See IV REC CONST. COMMN 907-907 (Sept. 22, 19806).

70 Oftice of the High Commissioner for Human Rights, CIESCR General Comment
No. 14 The Right to the Highest Artainable Standard of Health (Arr. 12), UN. Doc.
12/C12/2000/4 (Aug. 11, 2000y, 9 1. (Iimphasis supplied.)

2V Pia Ranada, Duterte grders arvest of Mighty Corp owner, RAPPLIR, Mar, 7, 2017, at
hetp://www.rappler.com/nation/1 63473-duterte-bribery-attempt-cigarette-company.

2712 Nestor Corrales, Duterte orders arrest of Mighty Corp owner for ‘economic sabotagoe’, PiII .
DAY INQUIRER, Mar. 7, 2007, wrailable at http:/ /newsinto.inquirer.nct/878333/  duterte-
orders-arrest-of-mighty-corp-owner-for-economic-sabotage; Ben O. de Vera, BIR files P9.5-
billion tax crasion case vs. Mighty Corp., PHIL, DAY INQUIRER, Mar, 22, 2017, arailable at
http:/ /newsinfo.inquirer.net/882779/ bir-files-p9-5-billion-tax-cvasion-case-vs-mighty-corp.
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continues to build its case,2™ even mulling the closure ot the local cigarette
manufacturer.”

In the same month, the DOII reported that “one million Tilipinos
have quit smoking—the biggest decline we have seen in the Philippine history™
primarily because of RUA. 10351, which made tobacco products less
affordable and accessible. This important public health milestone would evince
to both the effectivity of tobacco taxation in curbing smoking and preventing
smoking-related  discases, and the necessity of safeguarding the gains of
increased tobacco excise taxation, more so considering that—in the words of
the Health Sceretary—<|t|here is still much to be done in our country’s cfforts
to limit and curtail tobacco use, especially for our cconomically disadvantaged
countrymen who are the most affected with discases linked to long usc of
tobacco product.”>70

Indeced, even though these supervening events diminish the chances
that . No. 4144 will pass before the Senate—its principal supporter now
partly discredited and its justifications repudiated by R.A 10351’s public health
impact—the health, wellness, and quality of life of millions of Filipinos remain
in peril.

While these supervening events diminish the chances that H. No. 4144
will pass before the Senate (its principal supporter now partly neutralized), this
is not, however, per se, a victory tor health.

The tobacco industry, now with Philip Morris Fortune Tobacco
Corporation continuing with its virtual monopoly, will continue to kill, while

% Nristine Jov V. Patag, lan Nicolas P. Cigaral & lilijah Joseph P. Tubayan,
Gorernment bears down on Mishty, buitding “airticht case’, BUSINESSWORLD, Mar. 8. 2017,/
htlp://\\‘\\'\\’.l)\\‘(11‘](]011linc.5()m/cuntcm.l’l {Prsection="T« )pSt(n'_\'&ritlcig()\‘cmmcnt—bcarsf
down-on-mighty-building-airtight-case&id=141846; Vivienne Gulla, BIR 1o file more raps vs Mty
Corp, ABS-CBN NEWS, Apr. 5, 2017, o/ hl(17://nc\\'s.:ll)s—cbn.com/lmsincss/l)4/()5/ 17 /bir-to-
file-more-raps-vs-mighty-corp.

T4 Chino Leveo, BIR fikehy 1o order Miohty Corp. closure next sronth, NANILA BULLL Apr.
17, 2007, waraitable  af hItP://ﬂC\\'S.In]).C()H].Ph/z‘)1—'/()4/ 17/bir-likely-to-order-mighty-corp-
closure-next-month/.

5 Tina G, Santos, Over 1M Pivoys bave quit smoking — DO P, DALY INQUIRER,
Nar, 20, 2017, arwituble at hlrp://nc\\'sinf(>.inqui1‘c1‘.nct/3822()‘)/<>\'c1‘—1m—pin())‘S-h:l\'C—(]Uit—
smoking-doh; Macon Ramos-Araneta. “[The Health Seeretary] said the increasc in the prices of
tobacco products duc 1o the imposition of heavier taxes starting in 2013 caused the decline in
tobacco use, which would likely reduce the PL8S billion in losses annually trom tobacco-related
hospitalization and lower productivine™ Tw quif smoking—DOTL MANILA STANDARD, Mar, 21,
2017, arailable at ]1rtp://numila.\‘l:uul:xrd.ncr/nc\\'s/t()p—.\'t()l'ics/2322_'6/
Im-quit-smoking-doh. html.

6 Jesse Pizarro Boga, Despite DO ¢fjurts, Vilipinns stifl swoke, NIINDAN O TIMES, Apr.
8, 2017, ardailable at hrtp://mind;m:n)Iimcs,nct/dcspirc—d()h-cfﬂ)1'rs—ﬂlipin<»s—stilla\'mol\'c/‘
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hoarding hundreds of billions of pesos in profit. Ten Filipinos will continue to
die every hour because of smoking.2’5 This freedom to destroy lives and create
unimaginable human suffering is unparalleled in any form of trade or industry
in the country, and in human history—and all in spite, too, of the fact that
“smoking kills” and “secondhand smoke kills” are among of the most
established, consistent, and incontrovertible scientific conclusions of the
modern world.

With the competition clauses now rearticulated, the only remaining
conclusion in law that may be gathered from these facts is that this monopoly
must be removed entirely from private hands and put into full public
regulation; that is, if the State were true to the very Charter which sought to
establish its liberties.

- 000 -

=7 Philip C. Tubeza, Swmoking kills 10 Filipinos every hour, PHIL. DAILY INQUIRER, Sept.
19, 2011, wrailable at hip:/ /newsinfo.inquirer.net/6111 1/smoking-kills-10-filipinos-every-hour.



