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ABSTRACT

The world has seen a rise in surrogate births owing to rapid
advancements in the fields of medicine and technology. Surrogacy
has become an increasingly popular option for parents-to-be. The
same is not without its pitfalls, however, as the practice remains
largely unregulated. While some States have passed legislation on
the matter, there are no internationally-recognized standards
governing surrogacy. This paper examines the various legal issues
that may arise as a consequence of contracting surrogacy. It
discussed judicial and legislative approaches utilized b States in
dealing with such issues. This work likewise evaluates surrogacy in
the Philippine context by addressing the legal status of surrogacy
within the framework of existing laws. It concludes by proposing a
legislative measure to govern surrogacy arrangements in the
Philippines.
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INTRODUCTION

Thai surrogate mTother Pattaramon Chanbua was struggling to make
ends meet. Chanbua, then 21, entered into a surrogacy arrangement with an
Australian couple. She gave birth to twins, one of which was a baby boy
diagnosed with Down syndrome. The couple took only the healthy twin back
to Australia leaving the other, later named Baby Gamiy, with Chanbua. They
also demanded a refund from the Thai surrogacy agency. 2 When news of
Gammy's predicament hit social media, kind strangers from all over the world
donated to his cause. The Australian couple caught wind of Gammy's
newfound wealth and have since attempted to gain access to the funds.3

Surrogacy arrangements are fraught with great risks, especially for the
children born of such arrangements. In light of the various issues-legal,
medical, and bioethical-that may arise, it is imperative that such matters be
clarified. Accordingly, this paper seeks to highlight the /ealconcerns involved
in surrogacy cases. It examines various approaches to dealing with these issues
in light of the absence of internationally-recognized standards governing
surrogacy. As there is yet no statute specifically addressing surrogacy
arrangements in the Philippines, this paper suggests a legal regime to govern
such cases. This work will proceed in six parts.

Part I defines and explains the different kinds of surrogacy. This
section explains why persons resort to surrogacy and other forms of Assisted
Reproductive Technologies (ARTs).' It likevise discusses landmark surrogacy
cases decided by foreign courts, as well as ongoing efforts being undertaken
by the Hague Conference on Private International Law. This section then

2 Paul Farrell, Baby (Gano1y, born ito Tbai surre gaS cnandal, guonted Aus/raian ati enship,
THE GA ARDIAN,Jan. 19, 2015, a http://www.ceguardian.Com/australia-news/2015/jan/
20/b)aby.-gammrny-born -into- thni -surrogacy\-scantdal-granitedl-australiani-citizenaship.

jonathan Pearlmaan, Usia/ian Coip/e Aake 'lInsane' Claim/ Ao/lon' Raisd to SUipport
Baby l// in Thaand, Tim ii TEuI( RAPH, May 19, 2015, a! http://www.telegraph.co.uk/news/
worldnews/austral iaandthepaci fic/australia/ 11614485/ Australian-coiuple-make-insane-claim
-for-monev-raised-to-support-bab-left-in-Thailand.html.

The World Health ()rganization (WHO) defines ARTs as "all treatments or
procedures that include the in ri/ma handling of both human ooces and sperm, or emhryos,
for the purpose of establishing a pregnancy. This includes, but is not limited to, in c/ro
fertilization and embro transfer, gamete intrafallopian transfer, zygote intrafallapian transfer,
tubal embrvo transfer, ganete and embro cropreservtion, oncyte and embrvo donation,
and gestational surrogacy. ART does not include assisted insemination (artificial insemination)
using sperm from either a woman's partner or a sperm donor," I. Zegers-I-lochschld et al.,
Th) In/nmatonal Conn//ste/bo Alsn//orng ssofi/d Rro/r' Technoy (I(AL4RT) and the Io/a
Hea//b (rganiat/sn (1HO) Rrised G/ossar on IR1 Temnind, 2009, 24 HtL1I \N
Rnim noNi io 2683, 2685 (209).
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addresses the status of surrogacy in foreign jurisdictions by discussing the laws
and guidelines followed in those countries.

Part II focuses on the legal problems arising from surrogacy in
general, covering both domestic and inter-country surrogacy. Among these
issues are the status of the contract, the constitutional rights of the parties,
and legal parentage.

Part III discusses legal issues specific to inter-country surrogacy,
including conflict-of-laws and citizenship. This section explores recent
accounts of surrogacy in the international scene by highlighting the problems
often encountered by parties contracting surrogacy. It identifies court
decisions of various countries which resolved-or at least attempted to
resolve-legal disputes arising from or related to inter-country surrogacy.

Part IV evaluates surrogacy in the Philippine context. It includes a
discussion on current laws on ARTs as \vell as bills introduced in Congress.
While surrogacv is not yet widely practiced in the Philippines, this section
analyzes the legality of a surrogacy contract under current Philippine law.

Part V explores the possibility of limited recognition of surrogacy
contracts in the Philippines. This section attempts to determine liability for
infractions or breaches of surrogacv contracts. Moreover, this part discusses
the liabilities of the intended parents and the surrogate mother independent of
the surrogag contract, bearing in mind the obligation to uphold the best interest
of the child.

Finally, Part VI identifies problem areas in international surrogacy
that must be addressed by the Hague Convention. Moreover, as the
Philippines currently has no legislation dealing specifically \ith surrogacy
cases, this section proposes a legislative measure to govern such arrangements.

,The Hague Conference on Private International Law (HCCH) has convened an
experts' group tasked with evaluating the feasibility of establishing an international convention
on surrogacy. The specific efforts of the Hague Conference will be discussed in i/hir Part I.C.
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I. THE CONCEPT OF SURROGACY

The concept of surrogacy is not as novel as one might think. In fact,
it has been around since before recorded history.6 The Greek god Zeus served
as gestational surrogate for Dionysus, the god of wine. When Sernele,
Dionysus' mother, died, Zeus took the developing fetus and sewed it into his
thigh. He later gave birth to Dionysus. 7 Another oft-cited example of
surrogacy is that found in the book of Genesis. It tells the story of Sarah, wife
of Abraham, who was unable to conceive a child for him. Sarah told her
husband, "[t]he Lord has kept me from having children. Go, sleep with my
slave; perhaps I can build a family through her."

A. Definitions

Surrogacy is defined broadly as "the process of carrying and delivering
a child for another person."' There are generally t\wo contracting parties to a
surroga cy agreement: the "intended parent(s)" (sometimes also referred to
as "intending parent(s)" or "commissioning couple or individual") 1" and
the "surrogate mother." The intended parents are those "who request another
to carry a child for them, with the intention that they will take custody of the
child followving the birth and parent the child as their own." I The surrogate
mother is the woman who carries the child to term for the commissioning
couple with the understanding that she must relinquish her parental rights
over the child after birth. If the surrogate mother is not related to the child,
she may also be called the "gestational carrier.'" For clarity, this paper will
refer to the infant born out of a surrogacy arrangement as the "surrogate
baby" or "surrogate child."

I Paul G. Arshagouni, IM Fluit'/ and Alt/titp), b) /OAreans, If/Ne'sarr: The i/mr
Has CoIlme to Recoognigr and EnFeore ec/na/Storogcy lw'rlents, 61 1)1IP \t- L. RI v. 799, 799

(2012).
7 Id.
I Genesis 16:2 (New International Version).
1 BLAvl's L.\\\ Di(T1ION \RY 1674 (100" ed. 2014).
I The 1-lague Conference Preliminary Report primarily uses the term intending

parent(s), although terms such as intended parent(s) and cominussioning couple or
individual were also used. See I laguC Conference on Privatc International Law, A prehminary
report on the issucs arising from international surrogac arrangements, Glossary [hereinaftcr
"Hague, PreliminarN Report"J, Prcl. Doc. No. 10 (March 2)12), a/hitps://www.assets.hcch.nt
t/docs/d4ff8ecd-f747-46da-86c3-61074c9l17fe.pdf.

' Id.
0 Id.
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As to genetic relation, there are two types of surrogacv: traditional and
gestational. The biblical account of Abraham, Sarah, and her handmaiden,
Hagar, could be described as a "traditional surrogacv arrangrement," that is,
one "where the surrogate provides her own genetic material (egg) and thus
the child born is genetically related to the surrogate."I It may involve natural
conception or artificial insemination procedures. On the other hand, Zeus'
and Dionysus' situation involves a "gestational surrogacv arrangetnent," or
one "in which the surrogate does not provide her own genetic material and
thus the child born is not genetically related to the surrogate."I'' Parties often
resort to i trimo fertilization when practicing gestational surrogacy.

Surrogacy arrangements may also be either "altruistic" or
"commercial." The former is defined as a surrogacv arrangement in vhich
"the intending parent(s) pay the surrogate nothing or, more usually, only for
her 'reasonable expenses' associated with the surrogacv." In contrast,
financial compensation beyond such "reasonable expenses" is paid to a
surrogate where the arrangement is a commercial one.)

A surro(gacy contract may likewise be "entered into by intending

parent(s) resident in one State and a surrogate resident (or sometimes merely
present) in a different State."'- Such agreement is termed an "international or
inter-country surrogacy arrangement." One may also enter into a surrogacy
agreement with another person from the same state. For purposes of this
paper, such an agreement is referred to as a "domestic surrogacv
arrangement."

B. Why Choose Surrogacy?

Single persons and couples alike may have different reasons for
utilizing ARTs, but more often than not, it is because they are unable to
conceive. With respect to surrogacy in particular, Reves and See observed that
"the method is resorted to when the problem lies in the infertility of the wife
who is unable to carry to term." However, although total fertility rates have

Id.

1Id.

1Id.
I' Genevievc If. Reces & Haze] Rose B. See, Contracts to Make Babies: .An

I.vAminjiation ofs: ;//1ia/7 Reprodluct/re Ichno/oosj'lilm a Phibzpp/se CWi/mt/ I nr Pcrrpedire, 76 Pi I..
L.J. 194, 2)2 (2001).
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been on the decline in recent years not only in the Philippines, ' but
worldwide,2 ' couples resort to surrogacy and other forms of ARTs for reasons
other than biological infcrtility.

A couple desiring to have a child and biologically capable of doing so
may choose to enter into a surrogacy arrangement because of personal
reasons. Among such reasons are timing, personal convenience, selection of
characteristics of offspring, avoidance of genetic defects, and protection
against changed circumstances such as death and divorce. 21 Shultz also
identified "social infertility" as a possible justification for resorting to ARTs.
According to her, "the ability to separate procreation from sex also provides
new choices to those who want to reproduce but are unwilling or unable to
change important and stable aspects of their intimate lives in order to
accomplish that goal."'2 "Socially infertile" individuals include single persons
of either gender desiring to procreate as well as homosexual couples looking
to start a family.

Parties may also view surrogacy as an alternative to the lengthy
process of adoption. Philippine adoption law mandates that the adopters
undergo supervised trial custody for a period of at least six months to establish
a "bonding relationship" with the prospective adoptee.2 3 The adoption decree
will not be granted until the entire judicial procedure is completed. The
process takes even longer for inter-country adoption-the \aiting period for
child referral ranges from 24-36 months from receipt of the prospective
adoptive parents' dossier.24

Kerian noted that adoption is no longer the preferable option it once
was. Aside from the long waiting period associated with adoption
proceedings, she observed that as more women seek abortion for unwanted

I Philippies Naional Demogiwphic and la//b Sungc 2013, PHILIPiN S'1't'nsT'Ics
Ar intRTrY A/ND IT INTIRNA'IONAL (2014).

"I Felt nie, total (his per nwman), Till :WORLD B\\K, a/http://data.worldbxtok.
org/indicator/SP.DYN. TIRT.N (last visited May 7, 2016).

I Marjoric Maguirc Shultz, Reproducatve Tewolog ald Intent-Baasd arenmhood An
Opporiaiitv jor 1ender Nenindl{t, 1990 Wis. L. Ri;v. 297, 313 (199()).

I ld. at 314.
Rep. Act No. 8552, 12 (1998). Domcstic Adoption Act of 1998.
Oewn o/ Jnter-Caautry Adoplon Process l'nvoin'g a Non-R/atire, INT , R-1C(11 N'T'RY

Ano1nYI(uN BoiARD, ama/ble at http.//www.icab.gov.ph/download/OVERVIEW%20
(regula-).pdf (last visited Dec. 12, 2015).
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pregnancies, fewer babies become available for adoption.23 Moreover, she
found that "an increased societal awareness of genetic relatedness has resulted
in the desirability of children biologically related to a couple."26

C. The Hague Conference

At present, there are no internationally binding standards to govern
international surrogacy arrangements. Unlike adoption, which is regulated by
the Hague Convention on the Protection of Children and Co-operation in
Respect of Inter-Country Adoption 27 (hereinafter "Hague Adoption
Convention"), laws and standards pertaining to surrogacy vary greatly from
state to state.-5

The Hague Conference on Private International Law (HCCH)2 ( was
established in 1893 to "work for the progressive unification of the rules of
private international law. "3 To this end, it has drafted and implemented
several multilateral conventions dealing with contlict-of-laws. Within the area
of Persons and Family Relations, the Hague Conference has adopted
conventions on marriage, divorce and legal separation, property regimes, child
support, protection of children, enforcement of parental obligations, and
adoption.3 '

In 2011, the HCCH began to explore the possibility of drafting a
convenition on surrogacy. The following year, it released a Preliminary Report
on international surrogacy arrangements, where it acknowledged that
"international surrogacy arrangements are growing at a rapid pace and,
unfortunately, so too appear to be the difficulties arising from them."32

More recently, in March 2015, the HCCH decided to convene an
Experts' Group to evaluate the feasibility of advancing work in respect of
regulating surrogacy. In the said meeting, which took place in February 2016,

2 Christine 1L. Kerian, SNurrgac': 1 I Al Resos As//rnativ lor /Inertile WI oven or a

(ommosdification of Woujmen's Bodies and Chi/drn?, 19 Wis. WOMEN'S L.J. 113, 113. (1997). Note,
however, that abortion is a criminal offense in the Philippines, Rliv. Pl:N. CODE, arts. 256-9.

26 Id.

- Entered into force on 1 May 1993.
) (,e infra Part 1.1 .
HCCH stands for lague Conference/Conference de 1 .a Haye.
STATLTE OFTI l11; 1 \GUEi CONITIRENCi ON PIVAT INTI.iN \TIONAL 1 -\ art. 1,

July 15, 1955, 220 U.N.T.S 121.
"I Conventions adopted by the Hague Conference may be found on the I ICCH

website at https://wwwx.hcch.net/en/instruments/conventions (last visited Dec. 12, 2015).
H ague, Preliminary Report, supir note 10, at 3.
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the group was unable to arrive at definitive findings, "owing to the complexity
of the subject and the diversity of approaches by States."33 Nevertheless, it
was agreed upon that the mandate of the Experts' Group should be continued
and a later meeting with a focus on recognition be conducted.3 4

D. Leading Cases

Because of the absence of an international convention (and in the case
of the United States, a federal law) regulating surrogacy, legal disputes
concerning the enforcement of surrogacv contracts are often brought before
the courts. The following are some of the leading cases 35 in the area of
surrogacy. However, jurisprudence on the matter is still in flux, depending on
the jurisdiction in question.

1. Baby Mf

One of the first commercial surrogacv contracts that drew public
attention in the United States was the case of In re Baby M.36 In this case, the
Stern couple responded to advertising by the Infertility Clinic of New York.
Through this clinic, the Sterns met Mary Beth Whitehead who agreed to be
their surrogate. The contract was executed in 1985 between Mr. Stern and
Mrs. Whitehead, which provided that the latter would be artificialy
inseminated with the former's sperm. She would then carry the baby to term
and upon giving birth, relinquish all parental rights in favor of the Sterns.
Under the terms of the contract, Mrs. Whitehead was to receive USD 10,000.

On March 27, 1986, Sara Elizabeth Whitehead was born. Mrs.
Whitehead delivered the child to the Sterns as per their agreement, but later
realized that she could not give up Baby M. She took the day-old infant with
her and refused to surrender the baby to the Sterns. The latter filed a
complaint before the New Jersey Superior Court seeking custody of Baby M
and the enforcement of the surrogacy contract.

' Hague Conf. on Private Int'l Law, Conclusions and Recommendations Adopted
by the Council 2 (2015), at https://assets.hcch.net/docs/8c756bba-54cd-4d3e-8081-
I c77 7d6950dc.pdf.

* Id. at 3.
A leading case or landmark decision is an opinion of unusual significance because

over time it influences a great number of later decisions. A landmark decision usually creates
or refines a doctrine that is often applied in the later cases, which may refer to the landmark
case for authority to apply the doctrine in later disputes, 1oLTvlnR'S lAW DICTIONARY 839
(Compact ed. 2011).

In re Baby M, 109 N.J. 396 (1988).
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The trial court upheld the validity of the agreement, but on appeal,
the Supreme Court of New jersey declared it invalid for being contrary to law
and public policy. Absent a law sanctioning the execution of the surrogacy
agreement, the Court had no choice but to invalidate the latter.

On the issue of custody, the Court ruled that the "best interests of the
child" standard would be satisfied by granting custody to the Sterns. Despite
the declaration that the surrogacy contract was illegal, the Court
acknowledged that the State Legislature remained "free to deal with this most
sensitive issue as it sees fit, subject only to constitutional constraints."3

The Supreme Court's decision in Baby Al resulted in a boom in legal
scholarship, with legal scholars either criticizing or defending the court's
decision. Allen commented that the court, in deciding the case, should have
focused more on the rights of the surrogate mother than those of the intended
parents. 3 Schuck took a different view-he argued that "the law should
uphold surrogacy contracts, not categorically condemn them as the Supreme
Court of New Jersey did."')

2. Jonisoa a. Ca/tert

Unlike the Baby AI case \hich involved traditional surrogacy, joh/son
a. Ca/rert4 concerned a gestational surrogacy arrangement. To recall the
discussion in Part I.A., in gestational surrogacy, the child bears no genetic
relation to the surrogate mother.

In 1984, Crispina Calvert underwent a hvsterectomy. As a result, she
and her husband, Mark, could not conceive. Hearing about their plight, Anna

Johnson offered to act as their surrogate. The contract between the parties,
entered into in 1990, provided that an embryo created by Mark's sperm and
Crispina's egg would be implanted in Anna and the child born would be taken
into Mark and Crispina's home as their child. Anna likewise agreed to
relinquish all parental rights over the child. The Calverts agreed to pay Anna
USD 10,000) in several installments.

Shortly after Anna found out she \vas pregnant, the parties'
relationship began to turn sour. Anna demanded payment of the balance from

Id. at 469.
Anita L. Allen, Priac, .Su-ogey, and I/be Babj' Al Case, 76 Gi7o. 1.. 1759 (1988).
Peter H. SchUck, Some Rflec/ions on Ie Baby Al Case, 76 Gto. L.J. 1793, 1793-4

(1988).
Johnson v. Calvert, 5 Cal.4th 84 (1993).
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the Calverts and threatened to keep the child if they would not pay up. In
response, the Calverts filed a lawsuit seeking a declaration that they were the
unborn child's lawful parents. By way of defense, Anna argued that the
surrogacy agreement was void. The trial court ruled in favor of the Calverts
and upheld the validity of the surrogacy contract.

On appeal to the California Supreme Court, the trial court's decision
was affirmed. Interestingly, the Court ruled that both Anna and Crispina had
valid claims to maternity under California law. However, it ultimately held in
favor of Crispina upon a showing that she intended to be a mother, xvhile Anna
did not.

Anent the validity and enforceability of the surrogacy contract, the
Court held that the agreement did not run afoul of any law or public policy.
It discarded Anna's argument that gestational surrogacy was akin to adoption
and that receiving compensation under the agreement would be illegal. The
high court stated that since Anna made a knowing and intelligent decision to
enter into the contract, it was not in a position to invalidate her choice,
especially upon flimsy grounds.

3. Baby a/I/I

More than two decades after Bab l and johnson i.. Cakeil came the
case of Baby Aan/ Yamada. 41 This was one of the first internationally
publicized accounts of international surrogacy, although the use of ART was
already gaining traction in India.42 Today, the case is cited as authority for the
position that commercial surrogacy arrangements are legal in India.

In 2008, Ikufumi and Yuki Yamada, Japanese citizens, traveled to
India to meet with Dr. Nayna Patel, the medical director of an infertility clinic.
They were paired with an Indian surrogate who agreed to be implanted with
an embryo created from Ikufumi's sperm and a donor's egg. Complications
arose when the Yamadas decided to obtain a divorce. A month later, the
surrogate gave birth to a healthy baby girl named Manji. Ikufumi still wanted
to raise the baby, but Yuki disagreed and wanted nothing to do with her.

Baby Mlanji Yarnala v. tnion of India and Another, 13 S.C.C. 518 (2008).
12As of 2013, there were around 3,000 ART clinics in India. Ar' Forebmunanr /lork/ing

/o India to R1ent W'obs And Geo Sllnmgate Babies, 1BtsINEss INsInIlA, Sept. 30, 2013, a!
http://www.buisinessinsider.com/india-surrogate-m)ther-industry-2013-9.
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Suddenly, from having three potential mothers-the surrogate, the egg donor,
and the intended mother-Manji had none.4 3

Under the terms of the surrogacy arrangement, the egg donor's
responsibility ceased after she gave up her eggs, while the surrogate was no
longer responsible for the baby after giving birth. Ikufumi wanted to bring
Nlanji back to Japan, but he had to act quickly as his visa was about to expire.
Both Indian and Japanese authorities refused to grant Nanji a passport. It was
clear that neither the Indian nor the Japanese legal systems were equipped to
handle a case such as Manji's. As Ikufumi's visa had already expired, his
mother (lanji's grandmother) Erniko flew to India to care for the baby. She
then filed a case before an Indian court for the issuance of travel documents
for Manji. 44

The case reached the Indian Supreme Court, which upheld the legality
of the surrogacy agreement and recognized Ikufumi as Nanji's father. As a
consecquence, Indian authorities provided Manji with a passport.4 Eventually,
she \as also granted a Japanese visa on "humanitarian grounds."6

E. The Status of Surrogacy in Foreign Jurisdictions

A primary factor contributing to disputes arising from surrogacy
contracts is the application of conflicting laws of different jurisdictions. While
some have already passed legislation on surrogacv, others have left it to the
courts to determine the validity and enforceabihty of surrogacy agreements.
Among the jurisdictions with specific laws on surrogacy are California,4

" Kari Points, Commenia/Suarroacj ad I /ity TonirmI in idia: 7he Case of Ba/y A lri/i,
KEN \N INST. FOR Y ,i i]Cs, Diil U., (2009), a/I'/ab/e at http://kcnan.cthics.dukc.CCL/wp-
Co ntcnt/uploIads/20 12/08/ Bab"Manji_TN2(lp 5f.

1e Anil N1albotra aid Ranjit NLalhotra, Commen-ia/ 1/Sunoan in India: Bane or Hooil,
I i GutrE, at http://www.1awgazette.com4sg/2009-3/regnews.htm (last accesscd ( )ct. 7
2016).

4 Baby Manji Yamada v. Union of India and Anothcr, 13 S.C.C. 518 (2008).
4" Baby Mani anives to unite with japanese dand, DNA INt)[A, Nov. 3, 2008, at https://

ww\w.d naindia.con/woird /rcport-baby-manji-arrivcs-to-unitc-with-japanesedad-12030 13
(last acccssed Oct. 7 2016).

A.B. No. 121' (2012), am///din C.\ I. nC. CoOD 7960. Surrogacy agreements.

[(OL. 90338
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Thailand,4 8 Israel,4 9 Hong Kong,'" Russia,5 and the Ukraine.-2 On the other
hand, the following have no specific surrogacy laws: New Jerse, 53 India,54

Cambodia,55 and Ireland.3

. ULnited States of1Amtiterica

At present, no federal statute to regulate surrogacy exists in the United
States. Some states have laws directly addressing the matter, while others rely
on judicial precedent. Mortazavi expressed concern over the feasibility of a
federal surrogacy law. She emphasized that the US federal government is "one
of enumerated powers, and family law traditionally falls under the purview of
the states, not the federal government." 5 ~ Moreover, two prior federal anti-
surrogacy bills had already failed to pass the scrutiny of the US Congress.5 5

i. New Jersey

New Jersey's stance on commercial surrogacy remains unchanged
since the ruling in 3aby Al. However, in 2012 and 2014, the state legislature of
New jersey attempted to pass its own surrogacy legislation. Both times,
Governor Chris Christie vetoed the bills. 9 Entitled the "New Jersey
Gestational Carrier Agreement Act," Senate Bill No. 866 departed from the
Ba/y Al ruling and instead provided that "gestational carrier agreements

Protection for Children Born Through Assisted Reproductive Technologies Act
(ART Act) (2015).

Agreements for the Carriage of Fetuses (Approval of Agreement and Startus of the
Newborn) Law, 5756-1996, SH No. 1577, 176.

Cap. 561 (2000). Human Reproductive Technology Ordinance.
SilNi' I K)ODEKS ROSSiisK(oi FEi.R:\TSil ISK RFI II'amily Code] arts. 5 1-52.
UKRAINE KI\\llLY CODF, art 123.
IInt Baby N1, 109 N.J. 396 (1988).

4 National Gad/nes or/ .ccoditail, .po7'ision C Ron/aton 0/ ,. o/RT Ci/n/cs il /Hdia,
INDL\N COUNCIL O1 MiDIiCAL RilS> \R:H, at http://icmr.nic.in/art/artclinics.htn (last
accessed Oct. 7, 2016).

Vandy Muong & Will jackson, The Billion Dollar Babies, TIlE PHNOM PNiH
P(ST, jan. 2, 2016, athrtp://woxsw.phnompenhpost.com/post-weekend/bilhion-dollar-babies.

Citizenship, Parentage, Guardianship and Travel Documcnt Issues in Relation to
Children Born as a Result of SurrogacV Arrangements EIntered into Outside the Stare, arailab/e
at https://ww-xvw.d fa.ic/imedia/difa/alldfawebsitemedia/childrens-issues-surrogacy-guidance-

ocumitent.pdf.
Sarah Mortaxasi, II Takes al //age to Alake a (i/d: Cioaig Guide//or Internatioua/

,100 GlI ). L.1. 2249, 2266-7 (2012).
Id. at 2270.
Susan 1K. Livio, Chiist// ami I 'tocs 1/// Re/atin .snngate Proatt Pasts ia N.m.,

N ).:ost, June 30, 2015, http://wxvv.nj.com/politics/index.ssf/2l2015/06/christie_again
vetoes bill regulatingsuLrrogate pa(.html.
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executed pursuant to [the] act are in accord with the public policy of this
State."6" Proponents of surrogacy criticized the vetoes, claiming that the bill
would have given LGBT couples the opportunity to have children with whom
they share a genetic connection, and to prove parental rights over such
children.61

ii. California

For nearly two decades following the State Supreme Court's ruling in
johison 1'. Ca/reri, California remained legislatively silent on the matter of

surrogacy. AB-1217 was passed in late 2012,,2 amending the California Family
Code to include best practices relating to surrogacy agreements and other
forms of ARTs. This law reinforced the status of California as a surrogacy-
friendly jurisdiction. Under the law, the intended parents may establish
parentage by filing a petition in court even before the child is born.

2. Asia

Surrogacy in Asia is an attractive option to westerners primarily
because of the lower cost. In the United States, the costs associated with
surrogacy may reach up to USD 100,000 per pregnancy.63 This amount is
halved when an Asian surrogate is used.64 Moreover, couples may wish to
travel to other countries (for example, India) for surrogacy in order to avoid
the strict laws of their own countries.65

i. India

India is at the forefront of international surrogacy, with over 3,000
ART cinics6 6 drawing in an estimated USD 400 million a year.67 According to
official estimates, over 5,000 surrogate babies are born in India annuallv.68

S. No. 866, § 2 (a) (N.J.) (2014).
01 Abigail Wilkinson, Gor. Cis/e I etoes Gesationa g B//in Nor Jrsey, CNS

Nis, julv 10, 2015, at http://cosnews.com/news/article/abigil-wilkinson/gov-christic-
vetoes-gestational-surrogacy-bill-new-jersey.

The Governor signed the bill into law on Sept. 23, 2012.
F-lelier Cheung, Surrogate Babies: Where ian Vot Have Them, and J I/ I Lea/?, BBC,

Aug. 6, 2014, al http://www.bbc.com/news/workl -28679020.

Ashley Hope Idder, WLombs to Rent: Eoil aminn eirisi/in o! Intemalano gag,
16 OR. RrX. INT'L. L. 347, 370 (2014).

* BLSINESS INSIDER, stpra note 42.
I Ikder, supra note 65, at 370.

(eI)spair ove Baa i lad/andis Sunga' 1-lab, BBC, Nov. 22, 2015, a/ http://www.bbc.co
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The country presently has no legislation governing surrogacy. What it does
have are guidelines, drawn up by the Indian Council of Medical Research
(ICMR) in 20()5.6 9 The guidelines provide for registration by ART clinics as
well as standards that must be observed. Commercial surrogacy is permitted
under the guidelines.

Despite the issuance of these guidelines, cases such as BJab Malan/i have
arisen, precisely because the guidelines are non-binding and are not
enforceable in court. To respond to this lacuna in the law, Indian legislators
introduced the "Assisted Reproductive Technology (Regulation) Bill, 2014."
The bill sought to regulate surrogacy arrangements in India by providing for
certain requisites, rights, and obligations to be observed by the parties to such
arrangements. The Indian Parliament failed to pass the law, reportedly due to
lack of time. -" An amended version of the bill was introduced in late
September 2015, with one major change-foreigners were prohibited from
contracting surrogacy in India.-

In accordance with the draft bill, the ICMR issued a circular dated
September 28, 2015 advising clinics "not to entertain any foreigners for
availing surrogacy services in India." 2 The Mumbai High Court temporarily
lifted the ban in November, if only to accommodate foreign couples who had
already begun the surrogacv process.

ii. Thailand

In 2002, the Thailand Medical Council issued guidelines expressly
prohibiting commercial surrogacy in the country. 4 Despite this ban, Thailand

mn/news /world-asia-india-34876458.
6' Na/jna/ Guidi/inli//s jor , I acrditatlion, .Speniion c(I Reg/ation ofART C/ics ii India,

I i \( i1. OI Nlli:I-L RI SI\RCli, a/ http://icm-r.niic.in/rt/artclinics.htm (last
accessed Oct. 7, 2016).

To/b Questwi, i-I K NTIiND \\)l Pos T, Sept. 23, 2015, at http://katmandupost.
ekantipur.com/ news/201 5-09-23/tough-'question.html.

- Tariq Ahmad, Ididja: I)ra/t Lagfioion Reni/aling Assicd Reprodlct/re Techm/ogy
Pub//ibed, LIBRARY OF CoNGuIss, Nov. 2, 2015, at http://www.loc.gov/1aw/foreign-
ne\s/article/iindia-draft-legislation-rgulaitng-assisted-reproductive-technolog\-published/
(last accessed Oct. 12, 2016).

Jo1anna Sugden, Am1bai Coni // s Ba// oil S1mga fo I worsigine:-I//m ISome Gis,
Ti l WVmALLSnRIl T jIotRNi, Nov. 4, 2015, a http://blogs.wsj.comn/indiarealtime/201 5/1 /
04/Mu1 mbai-coI unt-lifts -ban-Ion11 -s urroace -for-foreigners-in-somne-cases/.

Id.
Thailand Med. Council Notification No. 21/2544, ( )n Service Standards for

Assisted Reproductive TIechnologies (No. 2), June 20, 2002.

2017]1 341



PHILIPPINE Lw JOIRNAI.

became a hotbed for foreigners seeking surrogates due to lax enforcement of
the prohibition. Australia's Department of Foreign Affairs and Trade
estimated that some 150 Australian couples were expecting children by Thai
surrogates in the year 2015 alone."

The negative publicity generated by the 2014 incident involving Baby
Ganllo' forced Thai authorities to reconsider their position on surrogacy.
Thus, in early 2015, the National Legislative Assembly passed the "Protection
for Children Born Through Assisted Reproductive Technologies Act."76
Under the new law, only married heterosexual couples may enter into a
surrogacy contract in Thailand. They must be married for at least three years,
and at least one spouse must be a Thai national. The surrogate mother must
be related to the married couple by blood. Paid surrogacy is expressly
prohibited.

3. LBurope

While several countries in Western Europe prohibit all forms of
surrogacy (France, Germany, Italy, Spain, Portugal and Bulgaria), and others
expressly prohibit only commercial surrogacy (the United Kingdom, Ireland,
Denmark and Belgium), persons residing in these countries may opt to travel
to their lEastern neighbors (Ukraine and Russia) where such arrangements are
permitted.

i. The United Kingdom

Commercial surrogacy is contrary to the public policy of the United
Kingdom.7 Section 2 of the Surrogacy Arrangements Act 1985 explicitly
provides for this prohibition. The law does not penalize the commissioning
couple or the surrogate if payment is made, but the court wi11 not grant a
parental order unless it is convinced that the surrogacy \was altruistic in
character.71 British courts, however, have retroactively approved payments to
surrogates, taking into account the best interest of the child."" Under UK law,

T 'heland Bans Copmmeria/.SuIngg /orFnniner', BBC, Feb. 20,2015, ta http://www.
))c.com/news/world-asia-31546717.

6 Savuri Umeda, Thailand: Nen' Sngg'c Unr, 1IBRARY )1 (01 PONGRESS, Apr. 6, 2015,
at http://wwwv.loc.gov/ law!/foreign-news/article!/thailand -new-snrrogwace-law/.

Cheung, sipra note 63.
Re X and Y (IForcign Surrogacy), EWHC 3030 (2008).
I luman Fertilisation and Embryology Act 2008, § 54.8.
Re X (Children) (Parental Order: Retrospective Authorisation of Payments),

1EWXHC 3147 (2011); _I v. (i, I WHC 1432 (2013).
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regardless of where the surrogacy contract is entered into, the woman who
carries the child is to be treated as the child's mother.8!

ii. Ukraine

The Ukrainian Family Code expressly recognizes gestational
surrogacy. Article 123 thereof provides that "[i]f the embryo conceived by the
spouses using Assisted Reproductive Technology is transferred into the body
of another woman, the spouses shall be the parents of the child." Thus, the
gestational carrier will have no rights over the child.

Despite the relatively favorable treatment afforded by Ukrainian
legislation to surrogacy contracts, there is one major obstacle to persons
seeking surrogacy: a couple may only contract surrogacy if either spouse
suffers from a medical condition making conception difficult or impossible. 2

4. S1vay of Foreign Rlg/imes on Adoption

In sum, States' regimes on the validity of a surrogacy contract may be
grouped into four categories. Fir, a certain jurisdiction, such as the State of
California, may regard all kinds of surrogacy contracts as valid, whether
altruistic or commercial. Second, it may limit recognition and validity only to
certain surrogacy contracts. For example, the United Kingdom, Ireland,
Denmark and Belgium do not prohibit altruistic surrogacy contracts.
Meanwhile, Thailand permits surrogacy contracts only where at least one of
the intended parents is a Thai citizen, and India's administrative circular
prevents foreigners from prospectively availing of surrogacy services.
Likewise, the Ukraine's issuance limits surrogacy to spouses for whom
conception is difficult or impossible, with Russia having a similar rule.8 3 ')i/,
a government may ban all kinds of surrogacy arrangements by prohibiting
them, such as in France, Germany, Italy, Spain, Portugal and Bulgaria, or by
declaring such contracts void, as in Qu6bec. 4 And foui/h, a law may be passed
criminalizing the practice of surrogacy, as in Hong Kong?5

si Human Fertilisation and Embrvology Act 2008, § 33.1.
2 Ukraine Ministry of Health Order No. 771 (2008).

Cheung, supm note 63.
4 QUEBI: Ciii. C(oI, art. 541. "Any agreement whereby a woman undertakes to

procreate or carn a child for another person is absolutelv null."
"a Cap. 561 (2000). 1H-uman Reproductive Technology Ordinance.
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II. LEGAL ISSUES COMMON TO DOMESTIC AND INTER-COUNTRY

SURROGACY

The cases of 13aby AI, johinson r. Cahi'ro, and 13aby Alan/', as earlier

discussed, provide a glimpse of the possible issues that one might encounter
as a result of opting for surrogacv. As more parties become involved in the

process, the number of potential problems increases exponentially. The

problems discussed below ma y confront a// situations of surrogacv, vhether
it be traditional or gestational, altruistic or commercial, and domestic or inter-
country.

A. Voluntariness and Informed Consent

A surrogacy arrangement by its very nature irnplies an agreement

between the parties involved. As it is a contract, to be considered valid it must

possess certain essential requisites.

In SoIec Re/7edvions on 13aby M, Schuck observed that one of the most

common objections to surrogac is that it cannot really be voluntary. "'

Surrogacy opponents argue that women are impelled more by economic need

than altruism in making the decision to become surrogates. This line of

thinking led to the development of terms such as "babv scling,"
"reproductive supcrmarket," ~ and "wombs for hire.""''

In defense of a woman's choice to become a surrogate, Schuck argued

that "a surrogate's decision does not become involuntary in any meaningful
sense simply because she regrets the dccision." ' Thus, subsequent feelings of

regret or remorse will not invalidate a contract which, at its inception, was a

valid agreement. The California Supreme Court's decision in johnson r. Ca/er-t

reinforces this viev, thus:

Schuck, suim note 39, at 1 799.
)ion)t.\ SpOA, Ti i. 1: i Hi sliNss 77 (2)06), died b, Kathcrinc Drabiak ct al.,

I At/hOr, Cn andl (,mcnial .yanorwc: .I (l/// /or. ( nifonsi/ 35 .L Nl 1). & I Ti I lls 3(), 303

(2()()7).
Se11 Ikclr, .c/pe nowt 65; Iloambs f/o 11/r: lIss/c Colp/s o to I lai//aid to Find

3nate~a/s, SHS A it1RI 1, Oct. 3(), 2(013, at http://www.sb s.coau/ncws/irticle/2()13/ I1/

29/wo~mbs-hire-aussic-couaples-flock-thailand-find-surroga~Ztes;I leasr: Rihe ia Xnother of
cortp/s .ecking llobs /0o lin," Abroad, 'Tili i IlI Dec. 29, 2)12, a!
http://www.independenh co .Uk/life-style/heal01 th-an-aml/althnw/c cie-rise-inI-
num111ber-o) F-couples-seekIn11g-wvombs-tfor- h ire-abroad -843282(). htm1; I1,o11bs0or 1lirr lo I8ilish

Coap/cs a! Ie/a la/y I ownes, Ti1 Tl s tIK, Sept. 19, 2013, a! hrp://www.thetimes.co.uk/tto/

*Schuck, supm no te 39, at 1799.
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The argument that a woman cannot knowingy and intelliently
agree to gestate and deliver a baby for intending parents carries
overtones of the reasoning that for centuries prevented woitin
frorn attaining equal economic rights and professional status under
the law. To resurrect this view is both to foreclose a personal and
economic choice on the part of the surrogate mother, and to deny
intending parents what may be their only means of procreating a
child of their own genes. Certainly in the present case it cannot
seriously be argued that Anna, a licensed vocational nurse who had
done well in school and who had previously borne a child, lacked
the intellectual wherewithal or life experience necessary to make an
informed decision to enter into the surrogacy contract.'

A second argument against the consensual and voluntary character of
surrogacy agreements is that the woman "doesn't know what she is getting
into."9 1 Contrary to this, applying law and economics theory,92 Judge Posner
argued in favor of the enforccabilitv of surrogacy agreements. According to
this theory, parties will only enter into surrogacy contracts if they believe that
it would be mutually beneficialpt Thus, he concluded that women must know
the repercussions of entering into surrogacy agreements, for if they do not,
such agreements cannot be depended on to "maximize welfare." He stressed,
moreover, that there is no convincing evidence to believe that on average,
women who agree to become surrogates underestimate the distress they
would feel at having to give up the baby. 4 On the contrary, studies on the
matter show that most surrogate mothers have given birth before and/or have
children of their own.`5

Other surrogacy opponents raised a third point of contention: that
surrogacy is much like slavery. On the other hand, Allen noted only one
similarity between them: that both surrogate mothers and slave mothers have
no parental rights over the babies they carried to term.96 Moreover, underlying

'"Johnson v. Calvert, 5 Cal.4th 84, 97 (1993).
Richard A. Posner, 17 I Ihir and / :uznomis of Sansgate M othrhood, 5 . CONT ieIP.

H11TiTI L.& Poi'y 21, 24 (1989).
" "The general theory is that law is best viewed as a social tool that promotes

econoimic ctfcienco, that economic analysis and efficiency as an ideal can guide legal practice,"
Brian I £dgar Butler, Is and conosmics, INTl IRN VT I NCCLOlI.\ OM Pl11.iinsoIn-y, at
http://www\.ip.utm.iedu/law-econ/ (last visited Oct. 7, 2016).

'3 Kerian, supra note 25, at 150.
Posner, supima note 91, at 25.
See 1 \RTH \ A. I I 1D, SI RRO )GATI, I( OTH I R I[(o( ) 6 (1990), rited iaI Posner, supra

note 91, at 25.
96 Anita L. Allen, .arrogar, S/amej, and tbe Onerhip f s/Li, 13 HARy. J. L. & Ptii.

Pol.') 139, 141-4 (1990).
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this similarity is a very important distinction: control. Allen argued that slave

owners exert an enormous scope of control over their slaves, a feature quite

lacking in surrogacv arrangements. Unlike present-day surrogacy contracts

which are voluntarily entered into by the parties, under the American slave

laws of the 1800s, all black mothers were defjcto surrogates. Slave owners

could buy and sell the children of slaves.'

B. Altruism or Commodification?

Closely related to the issue of voluntariness in surrogacy contracts is

that of commodification. As early as Ba)' M, some courts already took the

position that surrogacy is a form of baby selling that results in the exploitation

of all parties involved. 99 Drabiak, et. al. expressed concern over how

commercial surrogacy agencies attempt to reduce the financial bargaining

power of potential surrogates by framing their acts as altruistic and rewarding

in and of themselves."1 They found that such agencies "attempt to advertise

commercial surrogacy as an attractive means for women to achieve validation

and self-worth by performing an altruistic act."I"I I More often than not, the
potential surrogate does not bargain on equal footing with the agency (or the

intended parents) despite the outward appearance of consent. The authors

observed that "if surrogates are relatively poor and unable to negotiate fees

due to the stigma of identifying financial motivation, then they are left without

the power to adequately negotiate a fair surrogacy contract."" 2 Field added

that "the divide between the intended parents and the birthmother is usually

very wide, and the division is based on money, class, and often race."'"' In

India, for example, a surrogate mother was paid a little over USD 8,000-
more than twelve times her annual income as a garment worker-after

delivering two infants for an American couple. 1"4 In contrast, the costs

associated with surrogacy arrangements in the United States may reach up to

USD 100,000.

Id. at 142.
Id. at 144.
Kerian, sulpro note 25, at 127.
Drabiak et al., supra note 87, at 301 (20(7).

inId.

"2 Id. at 304-5.
"I Martha A. lield, Comppnsated Surnga, 89 WAsi-. L. Ri\'. 1155, 1173 (2014).
1 In InJdiao, a R/se ofSogate Births jo;r the West, Til WAS! IINITON POST, JUly 26,

2013, al https://www.washingtonpost.com/wri/in-india-a-rise-in-surrogate-births-for-wes
t/2013/07/26/920c5f8-eftle- 11 e2-8c36-()868255a 9 8 9 _story.html.
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It has also been suggested that the degrading treatment afforded to
surrogate mothers is an indication of their unequal bargaining power. In the
Baby GanIoy case, Thai surrogate Chanbua claimed that she was not even
informed that one of the surrogate twins was afflicted with Down syndrome.
Allegedly, she onlv came to know of the baby's condition seven months into
the pregnancy. At this point, the intended parents insisted Chanbua obtain an
abortion, citing the surrogacy agreement. 'i

Field argued that surrogacv contracts should not be automaticallv
enforced in favor of the intended parents. To do so, according to her, would
be to "[beittlel the role of the birthmother, her importance to the baby's
development, and the relationship that grows between birthmother and infant
during the course of pregnancy."i1n A bigger problem arises when a surrogacy
contract is entered into in a state xvhich treats such agreements as
unenforceable. Ordinarilv, when one enters into a contract for compensation,
he may avail of legal remedies to enforce payment. Hlo\vever, in the case of
unenforceable surrogacy agreements, "surrogates have no legal avenue to
ensure adequate compensation for their services in the case of a dispute
involving the contract."')

In arauing that surrogacy amounts to comnodification, surrogacv
critics focused on the underlying motivations of surrogate mothers in entering
into surrogacv contracts. Proceeding from the finding that most surrogate
mothers are impoverished,'" they concluded that these women are imhotivated

primarily by economic need in agreeing to become surrogates.

In contrast, Drabiak, et al. observed that in various studies, 1('9 a
general sentiment of altruism was noted among surrogate mothers. Still, they
cautioned against the possibility that the surrogates who were interviewed felt
pressured to provide a socially acceptable justification for their activity. "The
surrogates' responses reinforce the traditional belief that children are priceless
gifts, and it is somehow distasteful to place a specific monetary value on

13aby Ga/mV/: ure/Al a m/o/ Says lsi/llianl Par///S Van J$aI ill 110spilJd, I)sput/s
Clim They Didn't KnIow He I si/ed, AI\CNItirs At sRiA, Aug. 4, 20)14, al http://www.abc.
net.au/news/2014-18-04/babv-gamm-surrogatC-mumI-savs-parentts-saw-baby-i n hospital/
5647440.

Ficki, su/pra notc 1)3, at 1175
Drabiak ct al., s/pra note 87, at 303.
Id. at 314.
Id. at 305.
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them."' I" Thus, they concluded that it is difficult to determine the actual role
of financial motivation in surrogacy arrangements.

Kerian took the view that surrogacy is not commodification. Instead,
she claimed that it is "about mature, independent, rational human beings
seeking to benefit one another." III Although she acknowledged that uniform
regulation is required in order to prevent possible exploitation, she argued that
"the fears of potential harm and exploitation [in surrogacy arrangements] are
greatly outweighed by the benefit, the birth of a truly wanted child." 12 As to
the notion that the fees paid to surrogates are exploitative, she posited that "if
surrogacy exploits women, it is because they are not getting paid enough for
the nine months of gestation."' I3

Then there is the argument that babies cannot be considered
commodities at all, therefore, surrogacv is not baby selling.'' 4 McLachlan and
Swales compared the process of surrogate contracting to the use of a dating
agency. Through such an agency, one may meet his or her future spouse. But
this is not the same as bqyigb a spouse, just as using a surrogate does not
involve buying a baby. "Rather, one might be thought to buy the senics of the
surrogate mother in carrying the baby, which is the genetic child of the buyers
of the service in the case of gestational surrogate motherhood."' IS But this
analogy is inapplicable to traditional surrogacy as the surrogate is genctically
related to the child.

Larkey, on the other hand, opted to draw a line between traditional
and gestational surrogacy arrangements. She reasoned that with regard to the
former, the line between selling senices and selling babies is arguably blurred.' 16

In traditional surrogacy, the surrogate's own ovum is used; she is contributing
more than just services. It is therefore "difficult to see how the exchange
escapes the charge of baby-selling."' I The same cannot be said for gestational
surrogacy arrangements. In such cases, as the gestational carrier bears no

Inn Id.

I I Kerian, sipra note 25, at I16.
112 1/

12 Id. at 164.
[lugh V. McLachlan & 1. Kim Swales, Co1mnla/ )unogate fotherhood and /be

Alleged Commod/fication ofChilden: 1 1e/cust ofali' Eqorra/ b/ Comtracs, 72 L\\\ & ConiF P.
PROBS. 91, 97 (2009).

"I Id. (Eimphasis supplied.)
III Amy M. Larkey, Redefinig Moherhood: De/ermiig lga! Maternl in GIstaional

Sun-qgaI' .nInwngemi/ets, 51 DRAKi: L. RivX. 60-5, 614 (2003).
Id. ciin EXPECTING TRI 10 .: SURROxvAC, INrl\ ABUsl \\i Nnis

REPRODItrIVx TEiiNOLOOiES 161 (Patricia Boling ed., 1995).
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genetic relation to the baby, she has no interest or "right" to sell the child
birthed. Critics of this theory argue that "the surrogate does have parental rights
to the child because of the intimate relationship that develops between the
surrogate and child during the nine months of pregnancy."' '

Proceeding from the premise that surrogacv is exploitative, some
surrogacy critics contend that the practice is comparable to prostitution.
Proponents of this view maintain that in both cases, the services of a woman's
body are being bought and sold. Arshagouni challenged this argument by
focusing on ends sought in each case. "Prostitution is used for the sexual
gratification of the patron, nearly always with the fervent hope that a child not
be the result. [S]urrogacv, on the other hand, involves no sexual gratification
for anyone and carries the fervent hope that a child n/i result."' Moreover,
he reasoned that in prostitution, the \voman's body is itself the service, while
in surrogacy the body is a mere vessel through which the service is rendered.'"

It must be noted that the comparison between surrogacy and
prostitution fails to take into account the possibility of an a/trm/s/ic surrogacv
arrangement, in which no compensation is given or received. In contrast,

prostitution is inextricably linked to payment.121

Interestingly, some surrogacy advocates embraced the surrogacy-

prostitution comparison by adopting pro-prostitution arguments to rally for
the legalization of surrogacy. One such argument is that a woman should be
permitted to use her body in any way she pleases.lr Field posed the cquestion:
"When an intelligent woman consents to such a relationship, why should she
be unable to bind herself by her promise because others feel that the
arrangement exploits her?"1 2 3

C. The Right to Privacy and Procreative Liberty

The legal issues arising from surrogacy are not limited to the field of
contract law. They also raise serious constitutional questions, from the point

11 I. This argument formed the basis of the gestational mother-preference theory.
See discuIs ion in Part 11.1 , ii/ki.

".rshagouni, rni note 6, at 823.

121 Ri v. PKN. Con i'1, art. 202, 11 1, ameilided/by Rep. Act No. 10158 (2012). "Prostit/is:
Penia//y. - Vor the purposvies of this article, women who, f/or' wp1/li)i' o/it, habitually indulge inl

sexual iltercourse or lascivious conduct, are deemed to he prostitutes." (Emphasis supplied.)
2 Field, s/Pra note 113, at I 172

I,/.
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of view of both the intended parents and the surrogate mother. One argument
is that the intended parents' decision to contract with a surrogate mother is
protected under the constitutional right to privacy.

1. PVi1acy, a7ige and Prcreatiie Libeify in General

As early as 1942, the United States Supreme Court in Skinner r.
Ok/ahomna2 4 recognized the right to reproduce as one of the basic civil rights
of man. 125 In ruling that Oklahoma's compulsory sterilization law was
unconstitutional, the court held that "marriage and procreation are
fundamental to the very existence and survival of the [human] race."26 This
Supreme Court ruling served as precedent for the belief that the right to
procreate is "so basic, so fundamental, that government should not interfere
xith its exercise."

The Supreme Court reached a similar conclusion twenty years later in
Gnoro/d r. Connetica.125 In this case, appellant Grisworld was the Director of
the Planned Parenthood League of Connecticut. She was convicted under the
Connecticut Comstock Act of 1879, which made it illegal to use "any drug,
medicinal article, or instrument for the purpose of preventing conception."Z'9
The Supreme Court overturned her conviction and declared the law
unconstitutional. It held:

The present case, then, concerns a relationship lying within the
zone of privacy created by several fundamental constitutional
guarantees. And it concerns a law \which, in forbidding the use of
contraceptives, rather than regulating their manufacture or sale,
seeks to achieve its goals by means having a maximum destructive
impact upon that relationship. Such a law cannot stand in light of
the familiar principle, so often applied by this Court, that a
governmental purpose to control or prevent activities
constitutionally subject to state regulation may not be achieved by

124 Skinner v. Oklahoma, 316 U.S. 535 (1942).
It has been argued that this statement is mere obiler; as the case was decided on

equal protection grounds. .e( Carl H. Coleman, Assisted Reproduicti T/echio/oies anid /h
Const/i/tio, 30 FORDH.NI URi. L). 57, 61 (2()02).

121, Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
I LvD\ IBK l:K FIKINiVcCK, PRI\'.VliT C1 JOICEKS, PL BLI. CONSlIQUTN(S: A

PkRSuNAL LoOK AT 1-1t \W RiPRODUCTIVK TiE(-INOLOGY HAS A lI(KTIKD TI-I 1L.GAL,
MIRAL., AND ET~i1CA l Di 1sioINS WE M.\KIK ABOUT tliK (1998), ciledin Scott A. Allen, Paten/s

elaoing Reproductie Rihts, 87 IND. L.J. 445, 447 (2012).
128 Griswold v. Connecticut, 381 U.S. 479 (1965).
1 CO(-.\. STA§T. 53-32 (1958 rev.).
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means which sweep unnecessarily broadly and thereby invade the
area of protected freedoms. Would we allow the police to search
the sacred precincts of marital bedrooms for telltale signs of the use
of contraceptives? The very idea is repulsive to the notions of
privacy surrounding the marriage relationship.I"

The Giswo/d ruling was transplanted into Philippine jurisprudence
through the case of Moyc r. Autucia' where the Supreme Court ruled that "the
right to privacy as such is accorded recognition independently of its
identification with liberty; in itself, it is fully deserving of constitutional
protection."

Less than 10 years after G/inrold, the US Supreme Court ruled in
Eisenstadt i. Baird 132 that unmarried couples possess the right to use
contraceptives on the same basis as married couples. In a six-to-one decision,
the court ruled:

If, under Gisnro/d, the distribution of contraceptives to married
persons cannot be prohibited, a ban on distribution to unmarried
persons would be equally impermissible. It is true that,
in Giscold, the right of privacy in question inhered in the marital
relationship. Yet the marital couple is not an independent entity,
with a mind and heart of its own, but an association of two
individuals, each with a separate intellectual and emotional makeup.
If the right of privacy means anything, it is the right of the
individual, married or single, to be free from unwarranted
governmental intrusion into matters so fundamentally affecting a
person as the decision whether to bear or beget a child.' 33

Roe v. Wade 34 is one of the more controversial US Supreme Court
decisions involving privacy claims. Voting seven-to-two, the Court considered
the right to abort13 5 as a fundamental right protected by the Constitution. In
declaring the Texas criminal statute which penalized abortion
unconstitutional, the Court held:

This right of privacy, whether it be founded in the Fourteenth
Amendment's concept of personal liberty and restrictions upon

Griswold v. Connecticut, 381 U.S. 479, 485-6 (1965). (Citations omitted.)
Morfe v. Mutuc, G.R. No. L-20387, 22 SCRA 424, Jan. 31, 1968.
Eiscnstadt v. Baird, 405 U.S. 438 (1972).

1 Id. at 405. (Citations omitted.)
1 Roe v. \Vade, 410 U.S. 113 (1973).

Only until fetal viabilin.
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state action, as we feel it is, or, as the District Court determined, in
the Ninth A mendmcnt's reservation of rights to the people, is
broad enough to encompass a wvoman's decision whether or not to
terminate her pregnancy. "

The right to procreate can by no means be considered absolute.
Indeed, US courts have imposed limitations on the rights of convicts` and
probationers.' In defense of anti-procreative restrictions, it is said that such
classes of persons do not enjoy absolute hberty.'

2. Surrogac in Par/ica/ar

As applied to surrogacv, the right to privacy has been invoked in favor
of both the intended parents and the surrogate mother. In the New Jersey
District Court's decision in aby Af, judge Sorkow cited Roe r. WIde to support
his conclusion that the Sterns had constitutional privacy rights which would
be violated if the court were to invalidate the surrogacy contract.'"

Criticizing this approach, Allen commented that "[Judge Sorkow's]
argument proceeded as a long leap from the premise that pregnant wvomen
have a right to obtain a medical abortion to terminate fetal life to the
conclusion that infertile or medically at-risk women and their spouses have a
right to employ a third party to create a life." 4' According to her, Roe t'. Wade
could have been more appropriately cited to argue that it is the sulroate Iother
who possesses a right of procreative privacy, "entitling JherJ not only to abort,
but also to create new life for reasons and purposes of [her] own, including
surrogate motherhood." She argued that since family and procreative rights
are so fundamentally important, such rights are commercially inalienable.
Therefore, a surrogate mother should be allowed to change her mind about
whether or not to give up the baby.

In contrast to l3aby A, the California Supreme Court in Johnson ".

Ca/kert rejected the privacy claim of the surrogate mother. The Court ruled:

1'6 Roe v. Wade, 410( U.S. 113, 153 (1973).
1;cGeber v. Hickman, 291 1.3d 617 (9th Cir. 2002).

1 State v. Oakley, 629 N.W.2d 200 (2001).
,I- CSIN o Hyk 1 1lmer, lion' (Ohio v. Talty Pinri'/dd 1forFtn l/nS on Proaraution/ and

the Consequieiices /at cid/o Bii: (b/o r. lIty: iding in tih Shadonr oIhe Ypirmc Court oIisconni,

19 J..& HERTH.Fi 141 (2004).
141 Note, howexer, that the State Supreme Court ultimately held the surrogacy

agreement to be unon stituti onal.
141 Allen, upo note 38, at 1776-7.
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A woman who enters into a gestational surrogacy arrangement is
not exercising her own right to make procreative choices; she is
agreeing to provide a necessary and profoundly important service
without [.j any expectation that she will raise the resulting child
as her own. 1

In arguing for the privacy rights of persons who resort to surrogacy
and other ARTs, Robertson emphasized the primacy of procreative liberty:
"the freedom to decide whether or not to have offspring and to control the
use of one's reproductive capacity."1 43 Invoking equal protection, he argued
that "[j]ust as fertile persons have strong interests in having offspring, so do
infertile persons.'"' 4 Moreover, if the right to beget children is fundamentally
protected, then such right should be protected whether it is exercised coitally
or non-coitally." 3 In Robertson's opinion, the exercise of procreative liberty
is so presumptively favored that when applied to the use of ARTs, the burden
is on the opponent to show that its use will produce harmful effects. Only
upon a showing of such effects may the state restrict the exercise of one's
rights. 146

Massie adopted a more restrictive interpretation of procreative liberty.
She argued that it is a mere incident to the right of marital privacy, rather than
a right to have a child per e. 147 She evaluated the constitutional status of
procreative liberty by turning to the pertinent decisions of the US Supreme
Court. 4 , Massie found that in identifying constitutionally protected conduct,
the decisions invariably implicated iales such as bodily integrity and marital
privacy. These values, said Massie, were the central concern of privacy cases
such as Ginro/d and Aichae/H. p. Gerald D.149

42 johnson v. Calvert, 851 P.2d 776, 787 (1993).
-4o nN A. ROMerTsoN, CHILDREN OF Ci()li( 'C: FRIUl)(DM AND THi NEW

REPRODUCOETI T I NOl 1 16 (1996) [hereinafter "RO)IESoN, CHILDREN OF
CHOiCE"].

4- john A. Robertson, Procreative L[bety~ and Harmi to [/splity in A ssisted Re.productio,
30 ANIJ.. & Mfin. 7, 20 (2004).

145 Coleman, jWba note 125, at 62.
146 R0BIlacFsN, Ci nILIii OF CHOICE, supra note 143, at 16.
" Ann MacL ean Massie, Rqu/ating Choic': I Const/t/ona/ Iao' Response to Pmrofesor

JohnzA. Robedsons ('hi/doh of' Choicc, 52 WAsil. & Li L. Ri-'. 135, 162 (1995).
-0 These cases included Skine', Gisn old. Hisistadl, and Roe.
- Michael I1. v. Gerald D., 491 U.S. 110 (1989). In this case, the Supreme Court

upheld the presumption of legitimacy accorded to a child born during a subsisting niarriage,
despite the natural father's clair to parental rights. The Court saw it necessar' "to protect an
ongoing rnarriage against the assault represented by the natural father's assertion of paternal
rights to a child born during the marriage." See Massie, spi noie 147, at 160.

20171 353



334 I\T I.. 9(

Specifically with regard to marriage, Massie observed that "the
marriage relationship, with its concomitant intimacv, thus lies at the heart of
the constitutionally protected right of privacy."'s Thus, she concluded that
any behavior which might he "normally expected- \ithin the context of
marriage, such as coital reproduction, must be deemed to be protected by the
right to privacy. Yet, citing lienstadt, Miassie clarified that outside the context
of the marital relationship, "protection of the right of access to contraception
does not mean protection of the right to engage in the behavior that makes
contraception necessary or desirable."a I

D. The Equal Protection Argument

Apart from Robertson's thesis granting the right to privacy to infertile

persons on the same basis as fertile persons, an equal protection claim may
also be raised in connection with the rights of infertile xomie vis--vis infertile
mnl. Field observed that while most states do not prohibit artificial
insemination in Case the husband is sterile, surrogacy contracts, which are
frequently resorted to when the wife is infertile, are treated differently. In fact,
sonme states have passed anti-Surrogacy legislation, which has made more
apparent the disparate treatment bertween infertile males and infertile
females. I In the Philippines, for example, the Family Code explicitly
reci)gni/.es children i orn (ut of artificial insemination as legitimate children,
but is silent as to the status of those born as a result of other forms of ARTs
such as in ril/m fertilization or surrogacv.vi

Critics of this equal protection argument point out that the actual
burden experienced by a surrogate mother in donating her womb and/or
genetic material is much greater than that experienced by sperm donors.' >l

The\ claim that the "substantial distinction" prong i)f equal protection
analysis is satisfied, thereby justifying the difference in treatment.

In 3ab AI, the Sterns invioked equal protection, albeit unsuccessfully,
in supoi)rt of their claim to parentage. The Court ruled:

N" ssic,s/ ni note 147, at 101.

MIIRt\ A. liiin, SI RROu xI ii \ 1 i Ii io su 4- (1998) |hercinaftcr -I ili),
St n x1 \I; 1 Mll 1r n i 101)"j.

1v11. Co i~ , art. 164, 12.
1l 11n Stlux w(v I ltrNk' i1 0011)([, nu note 152, 2at 48.
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The alleged unequal protection is that the understanding 15 is
honored in the statute when the husband is the infertile party, but
no similar understanding is honored when it is the wife who is
infertile.

It is quite obvious that the situations are not parallel. A sperm
donor simply cannot be equated with a surrogate mother. The State
has more than a sufficient basis to distinguish the two situations-
even if the only difference is between the time it takes to provide
sperm for artificial insemination and the time invested in a nine-
month pregnanc-so as to justify automatically divesting the
sperm donor of his parental rights without automatically divesting
a surrogate mother.I

The l3iaj' M court, however, conceded that an equal protection
challenge might prosper if Mary Beth Whitchead was a mere egg donor for
Mrs. Stern. 5 This, however, was not the case.

E. Determining Maternity

Law students and practitioners alike are often confronted with
paternity cases. -lowever, rarely do we read about disputes pertaining to
maternity. This is likely because maternity is easily proven by the fact of giving
birth. On the other hand, the law imposes more stringent requirements when
it comes to proving paternity. For example, the Family Code of the
Philippines requires the presentation of primary evidence (record of birth or
a private handwritten instrument) or secondary evidence to prove paternity. 158

Philippine courts have also sanctioned the use of DNA testing 5 and
comparison of facial features6In to prove paternity. The Code, however, is
silent as to the means of proving maternity.

Surrogacy presents a peculiar problem in that more often than not, it
is maternity, not paternity, that is at issue. Recall, for example, Johnson /. (ia/hert,
where both the intended mother and the surrogate made respective claims as
the /egal mother of the baby. Compare this with the 13aby Aalyi case where,

"'This understanding refers to the agreement signed be the spouses such that the
child born out of Al will be acknowledged as their legitimate child. Under N.J. ST \T. ANN. §
9:17-44, the husband's consent shall be in writing and signed by him and his \yife.

I),n raby M, 1537 A.2d 1227, 1254 (1988).
Id. at 1254-5.
eul. CoDe art. 172
A.M. No. 06-11-5-SC (2007), § 9. Rule on DNA Testing.
Resemblance is a trial technique utilized in paternity proceedings. See Herrera v.

Alba, G.R. No. 148220, 460 SCRA 197, 205, June 15, 2005.
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from having three possible mothers, the child suddenly had none. The issue
is more complicated in gestational surrogacy where an egg donor is involved.
In such a case, the child will have three possible mothers-the egg donor, the
gestational carrier, and the intended mother. To resolve the issue of maternity,
four theories may be invoked, namely: (1) the intent-based theory, (2) the
genetic contribution test, (3) gestational mother primacy, and (4) the best
interest of the child.

1. Intent-based Theory

The Court in Johnson r. Ca/ert resolved the maternity dispute in favor
of the intended mother, Crispina Caivert. Prior to making such determination,
it applied the Uniform Parentage Act ("UPA") of California' 61 and stated that
under the statute, both Johnson (the surrogate) and Calvert (the intended
parent) satisfied the UPA's definition of "natural miother." This, the Court
said, was because Johnson gave birth, while Calvert was genetically related to
the baby. The lower court ruled in favor of Calvert based on genetic relation.
The Supreme Court affirmed in favor of the intended parent, but on different
grounds:

The parties' aim was to bring Mark's and Crispina's child into the
world, not for Mark and Crispina to donate a xygote to Anna.
Crispina from the outset intended to be the child's mother.
Although the gestative function Anna performed was necessan to
bring about the child's birth, it is safe to sa that Anna would not
have been given the opportunity to gestate or deliver the child had
she, prior to implantation of the xygote, manifested her oxvn intent
to be the child's motherl.

We concIlide that although the Act recognizes both genetic
consanguinity and giving birth as means of establishing a mother
and child relationship, wx-hen the two means do not coincide in one
xx-oman, she who intended to procreate the child-that is, she xho
intended to bring about the birth of a child that she intended to
raise as her own-is the natural mother under California law.162

In ruling for Crispina Calvert, the intended parent, the Johnson court
utilized the intent-baseti theory in leternining maternity. Under this theory,
courts consider as the mother the woman who intended to rear the child, or
the commissioning mother. 163 The principle is unambiguous and

-\ C\. FI l. Coor, 63 7600-76(6.
J lohnson \-. Calvert, 5 Cal.4th 84, 93 (1993).
Larkev, SI/p-, note 116, at 6 22.
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straightforward-the intended mother, who originally wanted the child, is the
one who gets the child.

The problem with the theory is its reliance on the validity of the
surrocgacy contract. For it would be incongruous to declare a contract void
and in the same breath, look to such contract to determine the intent of the
parties to the agreement. Therefore, the intent-based theory finds no
application where a court refuses to acknowledge the validity of the surrogacy
agreement.

An issue also arises as to the relevant point in time from which the
the intent of the parties shall be determined. Their intent when the contract
was entered into may not be the same as in the latter stages of pregnancy.
Recall the Baby Alayli case where the intended parents obtained a divorce after
the surrogacy contract was entered into but before the child \was born. In this
case, it is apparent that when the child was born, the intent to have a child

no longer there insofar as the commissioning mother was concerned.
Who then will be considered the mother? If courts consider the intent at the
time the contract was entered into, the commissioning mother, Yuki, \would
be Manji's legal mother. On the other hand, if intent is to be ascertained at
the point of the child's birth, Yuki would be excluded as the mother as she no
longer wanted the baby.

The intent-based theory has also drawn criticism on the ground that
it does not take into account the best interest of the child,164 which is a
fundamental tenet in family law and a treaty obligation for most nations. A
court, applying the intent-based theory, will automatically rule in favor of the
intended mother regardless of her ability to adequately care for the child. It is
also feared that the intent-based theory can be invoked in order to relieve
oneself from parental responsibilities. It would be possible to argue that one
is, in legal contemplation, not a parent simply because parenthood was
unintended.165

2. Genetic Cotribu,,ion Test

The genetic contribution test may be applied to determine maternity
as an alternative to the intent-based theory. Advocates of this test maintain
that intent is not the determining factor when it comes to maternity. Rather,

l(1 Hana I-lurwit/, (o//abornti/e IqProdiion: Pindbg the Ch/ /in the Ale Cfhil 1i/nM
Morosood, 33 CONN. . . 127, 169 (200), diedb Larkex, ;ayt not 116, at 6__

I"l1.arkcY, w/Ji' note 116, at 623-4.
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it is the genetic bond between the mother and child. This test looks to the
biological connection l)et\veen the child and the woman whose ovum
contributed to the conception of the child.166 Thus, where a child is conceived
using genetic material from the commissioning couple, the commissioning
mTother will always be termed the legal mother.'",

The flaw in this theory is that if a child is conceived using a donated
ovurn, that is, neither that of the intended mother nor the surrogate mother,
then it is the donor who will be considered the legal mother. Larkey opined
that in order to rectify this defect, the application of the genetic contribution
test should be limited to cases where the maternity dispute is between the
intended mother and the surrogate mother.I08n

The genetic contribution test was applied by an Ohio court in the case
of 13/ito i. (Jak. 1t The case concerned an altruistic surrogacy arrangement
with the spouses Belsito as intended parents and Mrs. Belsito's sister, Carol
Clark, as gestational surrogate. Carol was implanted with an embryo created
frorm Mrs. Belsito's egg and Mr. Belsito's sperm. She gave birth to a baby boy.

The issue arose when hospital staff informed the Belsitos that Carol
would be listed as the m--other in the child's birth certificate, and that the child
would be considered illegitimate. The Belsitos petitioned the court for a
declaratory judgment recognizing them as the baby's legal parents. The court
ruled in their favor, finding that the "individuals \vwho provide the genes of
Ithel child are the natural parents."'-' It expressly rejected the intent-based
test adopted in johnison r. C(Iaher and instead looked at the biological
connection between the child and the litigants. The court also found that since
the Belsitos, as "genetic contributors" and natural parents, did not waive their
rights to raise the baby boy, they should likewise be considered his legal
parents.

3. Gestatioia/ A other P17iw/ar

A third theory utilized in resolving maternity disputes is gestational
mother primacy. In line \vith the Roman law maxim imiter semper ceia est (the

I',' Malina Cotleman, Gestatio/ , In/ent, and the Sod: I'/hinr \loth-rhood in /h' I qo
Iisid I Hllman Reprodction. 17 (\RLz Lt. Ri. 49, 514 (1996), i!ed /r Larkev, supra note

116, at 624.
Id.
SarkeN, supmn note 116, at 625.
Belsito v. Clark, 67 Ohio li isc.2d 54 (1994).
Id. at 65.
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mother is always certain), the woman who gives birth to the child is presumed
to be the mother. This theory acknowledges the critical role that the surrogate
plays prior to a child's birth. Apart from the physically grueling task of carrying
a child for forty weeks, the surrogate mother forms "a unique physical and
emotional bond with the child during the nine months prior to birth, a bond
that the commissioning couple simply cannot attain." 1 Commentators
pointed out, however, that this test unduly favors the surrogate, affording no
protection to the commissioning couple.' 2 "A test that treats the contracting
woman as an egg donor is just as demeaning as treating the surrogate as an
incubator."

Despite the apparent one-sidedness of this theory, a New Jersey court
applied the same in resolving a maternity dispute in favor of the gestational
mother in AJ-..I r. G.H.B.`4 In this case, all parties to the surrogate contract
agreed that the commissioning couple should be the baby's parents.
Nonetheless, the court ruled that they could not be listed as the child's parents
on the birth certificate until after the gestational mother relinquished her
parental rights. Under New Jersey law, the woman who gives birth must be
listed in the child's birth certificate as the legal parent. The court opined
that in order to be consistent with the State Supreme Court's ruling in Baby
M1, legal maternity must be adjudicated in favor of the gestational mother, who
may then relinquish her rights only after the lapse of 72 hours from giving
birth. 7

4. Best Interest of the Ch/id

The fourth and final test applicable to determining maternity is the
best interest of the child standard. This test generally finds relevance in
custody disputes, but its use in maternitv issues has likewise been suggested.'
The United Nations Convention on the Rights of the Child provides that "in
all actions concerning children, whether undertaken by public or private social

1-1 Ilana Hurwitz, Collaboiteire Reproduction: Fir¾ding i/e (h/Id in the Ala/e of Legal
Aotherhood, 33 CONN. L. RIev. 127, 15 8-64 (2000), cied/by Larkey, s/i/b; note 116, at 625.

BlBrowne C. IL.ewis, In/e I,/c and a Tr d1/adicating Alatentitj in NSinnagae'j D)Ispntes
jhereinafter "Lewis, Three I ies"I, 49 L'. Lot Lviu L. Rix. 371, 399 (2011).

A.HAN. v. G.11.13., 772 A.2l 948 (N.J. Super. Ct. App. Div. 2000).
N.l. Am il\. COm( , 8:2-1.4(a).
\.I IN. v. G.I.1B., 772 A.2 1948, 954 (N.J. Super. C0. App. Div. 2000).

Lewis, /rwe Iies, suipra note 172, at 400.
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velfarc institutions, Courts of lav, administrative authorities or legislative
bodies, the best interests of the child shall be a prinmary consideration."l-8

The factors to be considered in dletermining the best interest of the
child vary from state to state. The US case of Pile r. Pi'e laid down the
following factors: "(1) parental fitness; (2) stability; (3) primary caretaker; (4)
child's preference; (5) harmful parental misconduct; (6) separation of siblings;
and (7) substantial change in circumstances."1 Philippine case law also
provides for additional factors for determining the best interest of the child:
"the previous care and devotion sho-wn by each of the parents; their religious
background, moral uprightness, home environment and time availability; as
well as the children's emotional and educational needs."1in

The best interest standard is an attractive option in resolving
maternity issues because it allows courts to decide a case on the basis of its
particular facts. Not all couples are similarly situated. Courts must also
consider that children have unique circumstances and needs.,I I

This test, however, is not without its disadvantages. Lewis
commented since the test is too subjective, judges may be influenced by their
own biases. Moreover, since the surrogate is isually of a lower socioeconomic
class than the commissioning mother, the latter will be preferred if courts
focus on the parents' financial capability.I 2

The use of the best interest Of the child standard might also bring
about constitutional difficulties. 1Larkey pointed out that mothers wv-ho do not
resort to surrogacv are not subjected to the best interest standard in order to
affirm their legal maternity. She is automatically deemed the legal mother, and
her fitness comes into question only if a custody proceeding is initiated. In
contrast, if the standard is applied to determine parentage questions arising
from surrogacy arrangements, the intended parents must demonstrate their
"qualifications" as such. This, according to 1 arkev, is to deny the
commissioning couple the equal protection of the laws.l83

United Nations Comenltion on the Rights of the Child art. 3 (1), Nov. 29, 1989,
1577 .NT.S. 3.

Price v. Price, 611 N.W.2d 425, 430 (S.11 20(H)).
SPablo- Gualerto v. ( ual)ert o V, ( .R. No. 1 54 9 94, 461 SCRA 45, June 28, 2 05.
le\\is, T/wo is, slpru note 172, at 4113.
Id.
Lairkeo, sllp note 116, at 626.
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III. LEGAL ISSUES SPECIFIC TO INTER-COUNTRY SURROGACY

In Part II, legal problems pertaining to surrogacy In unra/ were
discussed. This section will focus on particular issues arising from inter-
country or international surrogacy contracts. To recall the discussion in Part
I.A. of this paper, an international surrogacy arrangement is one in which the
intended parents reside in one state while the surrogate mother resides or is
located in another state. As if the multitude of problems discussed in Part II
were not enough, one resorting to international surrogacy will have to deal
with additional obstacles confronting inter-country transactions.

A. Which Law Applies?

Should disputes involving international surrogacy agreements ever
arise, the litigation of issues before foreign courts might result in conflict-of-
laws problems. But even where a surrogacy transaction is smooth-sailing for
all parties involved, the application of varying state laws may put the child's
legal status in jeopardy.

The case of Patrice and Aurelia Le Roch is an example. In 2010, the
French couple travelled to the Ukraine to find a surrogate. With the help of
an agency, they were able to enter into an agreement with a woman who later
delivered twins for them. Since surrogacy is illegal in France, the spouses Le
Roch were not recognized as the twins' parents and could not obtain French
passports for them. On the other hand, Ukrainian law provides that the
intended parents are the child's legal parents. As a result, the spouses Le Roch
were unable to obtain any kind of travel documentation for the twins.
Desperate to bring them home, Patrice sought the help of his father, Bernard.
They hid the twins in a chest, loaded it into an RV, and attempted to cross the
border to Hungary. The Le Roch men were convicted of attempting to illegally
transport children without documentation. 184 The twins were legally
parentless.85

The conflict-of-lavs problem is demonstrated thus: if the spouses Le
Roch were to file a case asking to be declared the legal parents of the twins,
the Ukraine would rule in their favor while France would not. In the face of

SAlre Portuse: ILes DeI rlxrn ais conlwmKs en I mnt/e, L I P\RISi I , N, Ma 18, 2( 1,
ait ht://\ww.leparisien.fr/societe/mere-p)rtltse-les-deux-francais-condlamelis-en-ikraiie-
18-)5-2011-1455891.php.

I, \ccording to recent reports, however, thee have been granted Ukrainian
citizernship. Ae lWhis l rint Arsrts dtkisin, I i Riti ti IACAIN InRA IN, Oct. -5, 2(I1, at
http://wwivw.republicai-liorrain.fr/france-monde/20)11/10/05/bebes-francais-C-ukraine.
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these two potentially conflicting judgments, which one should prevail? Due
to the lack of international consensus on the legal status of surrogacv, it is
rather difficult to speculate.

Fortunately, a recent decisioni8 6 of the European Court of Human
Rights (ECtHR) shed light on the issue of filiation arising from international
surrogacy. In this case, the ECtHR ruled that the French Civil Status Registry's
refusal to recognize as French citizens the children born out of surrogacy
agreements violated Article 8 of the European Convention on Hurnan
Rights. Is Applying the best interest standard, the court opined that the
children were entitled to filiation as a component of their identity protected
b\, Article 8. The court did not directly rule on the implications of entering
into an international surrogacy agreement where the country- of the intended
parents prohibits it. Thus, the position of the court on this issue remains
uncertain.

In the absence of an international convention on surrogacy, the status
of children born out of such arrangements will have to be determined under
domestic law. In view of the differing judicial treatment accorded b each
jurisdiction to surrogacy agreements, it is feared that parties might resort to
forum shopping, that is, filing suit in a generally "surrogacy-friendly"
jurisdiction.88

B. Characterization and the Public Policy Exception

In 2001, a British woman named Helen Beasley agreed to become a
surrogate for an American couple. She underwent in ritro fertilization in
California. Upon learning that she was pregnant with twins, the couple
requested that she abort the second fetus. Helen refused. The couple stopped
payment, as under the terms of the contract, they were allowed to request for
an abortion in the event that the surrogate became pregnant vith more than
one child." 9 Supposing Helen filed suit for breach of contract against the
California couple in the United Kingdom, how would the court rule?

186 Case of Nnnesson v. France, App. No. 65192/11 (2014), av'ai/a/e a!
http://hudoc.echr.coe.init/app/convei-rsion/pdf/librar=EI'CHR&i=-()003-48()4617-5854908
&filcnanme=003-4804617-5854908.pdf.

8c Convention for the Protection of I lurnan Rights and Iundamental Freedoms
(European Convention on Hluman Rights) art. 8, Nov. 4, 1950, 213 t .N.T.S. 221.

Anastasia Gramrnaticaki-Alexiou, Ailicia/ R'production TIchnlo/rics and Con/Neit of
Lan's: r- Initi -al./Approabc, 60 I A. L. RIA. 1113, 1120 (2000).

'9 Ntw Parelnts 'ouid/or u1rrogate Alolb'r Tnins, I E Ti.1 ;(RAPH-, Au g. 14, 2001, at
http://wwwx.telegraph.co.uk/nex-s/worldne\s/northamerica/usa/ 133 7 422/Newa-parents-fo
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The court was confronted with the issue of which law should govcrn.
Note that the surrogacy contract was entered into in California and the
contract was partially performed there as well. However, Beaslev is a citizen
of the UK and the case was filed before a British court. If under both UK and
California law, surrogacy contracts arc legal and enforceable, then there would
be no issue. But this is not the case-UK law regards surrogacv contracts as
unenforceable.1" In contrast, such contracts have been upheld as valid in
California.

In resolving the issue of the applicablc law, the first step is to
characterize the issue."" Here, the issue is one involving contract law. We then
turn to the conflict-of-laws rule provided by UK law: the applicable law is the
law of the place vith which the contract is most connected.'" In this case,
then, the applicable law would be California law. The contract was perfected
and performed there. Moreover, the commissioning couple intended that the
child be raised in that state. The problem with such approach, however, is that
even if the conflict-of-laws rule of the United Kingdom provides that the
applicable law is California law, this does not foreclose the possibility that a
British court will override the rule and instead apply its own domestic law,
citing violations of the country's public policy. This is known as thet p/k/cpo//cy
exception.

Public policy is defined as "a principle of law which holds that no
subject or citizen can lawfully commit an act vhich has a tendency to be
injurious to the public or against the public good."'" If the public policy
exception is invoked in a conflict-of-laws case, the court will uphold its own
law as against foreign law on the ground that the enforcement of the latter
would "violate a fundamental principle of justice, some prevalent conception
of good morals, some deep-rooted tradition of the commonweal." 194 Recall
that in the 3aby A case, the New Jersey Supreme Court declined to enforce
the surrogacy contract, ruling as follows:

und- for-surrogate-mothcrs-twins.h tml.
I .ngo/ Issu's :¾srod ntA, I ll"I1\ -ITILIS \I]()\ AND I 1NMIBR)O ( L)Y

At 'i I RITY, Oct. 22, 2(13, at http://www.ifca.gov.uk/1424.html.
( Grammatcaki-Alexiou, swira note 1 88, at 1118. Characterization is a "process )y

wxhich a court at the heginning of thi choicC-Of-law process assigns a disputed t lCtLstion to an
area in substantive law, such as torts, contracts, family law, or property,"JORit R. CiotlI &
ELIZA Til A(ilaNG-P.1NGALNN N, CONIT o[ La ws 83 (200().

" Contracts (Applicablc Law) Act 1990 is formally incorporated in the Convcntion
on the law Applicable to Contractu ( li,,,ations (198)).

)O tL\ & AGtELING-P\Nt a\tAN, ( )\I ICT (A I .\\\s, oal/n note 191, at

146.
I- id.
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We invalidate the surrogacy contract bccause it conflicts with the
law and public policy of this State. While we recognize the depth of
the yearning of infertile couples to have their own children, we find
the payment of money to a "surrogate" mother illegal, perhaps
criminal, and potentially degrading to women[.] 19

A recent case 16 decided by the German Federal Court of justice
likewise dealt with public policy considerations. But unlike the New Jersey
court in Bahy Al, it adopted a more restrictive approach with regard to the
applicability of the public policy exception. Despite the unenforceability of
surrogacy contracts in Germany, the court held that "German public policy
was not violated by the mere fact that legal parenthood in a case of surrogacy
treatment was assigned to the intended parents, if one intended parent was
also the child's biological father while the surrogate mother had no genetic
relation to the child." 19 Thus, it ordered the civil registry to record the names
of the intended parents as the child's legal parents on his birth certificate. The
German tribunal stated that in order to achieve international harmony of
decisions, the public policy exception must be invoked with caution-a
foreign judgment must be denied recognition only where to do so would be
"manifestly incompatible" with principles of German law.

C. A Change of Heart

Consider Gordon Lake's dilemma: 1le and his husband sought the
services of a surrogate in Thailand. Everything went according to plan, and a
baby girl, Carmen, was born in January 2015. A day before Lake was to arrange
Carmen's American passport, he received a text message from the surrogate's
translator-she wanted to keep the baby. Genetically, Lake was Carmen's
father. But under Thai law, he had no rights.1 ')"

The situation is not all that uncommon-during the nine months of
gestation, mothers form bonds with the babies they are carring. More than a
being a mere vessel, the gestational carrier is the person that "cultivates the

9 In 'r Baby M, 109 N.J. 396, 411 (1988).
196 Decision XII ZB 463/13 (2014).

Jan Von Hein, German edera/ Court ojuis/ia on Sanogag antid German Publ Policy,
CO NFLICTOII..\\wS.NET: NIAys AND VIEwS ON PRIVI 1l\TFRNTION.\L L1W, Mar. 4, 2015,
at http://contflictoflaws.net/2101 5/german-federal-courst-of-justice-on-surrogacy-and-germ1n
-p-ulic-polic\/.

198 hI.
19" Pamela Bovkoff & Kocha Olarn, Gay Cop/ in LSurroat over

Baby, CABI NI\\s NiTWORK,Jul 22, 2015, http://www.edition.cnn.com/2015 /0 7 / 2 2/asia
/thailand-surrogacv-ga-couple/.
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embryo so that it develops into a child."2" This bond cannot be ignored, and
consequently, it becomes easier to sympathize with the surrogate than with
the couple who procured her services.

In ILake's case, he took legal action before Thai courts to be declared
Carmen's father. He vowed to stay in Bangkok until be could leave with her.
To further complicate things, Thailand in the meantime imposed a ban on
commercial surrogacy.21 ' Ultimately, the question to be resolved is whether or
not the contract prevails over the rights of a mother.

The issue can be approached in a number of ways. Although Thai law
is clear that the woman who gives birth to the child is the mother, it can be
argued that the surrogate in this case bears no genetic relation to the child.
Moreover, Lake and his husband intended to be the parents, and without their
participation, Carmen would not have been born. Finally, using the best
interest standard, Lake and his husband might prove to be more capable of
providing for the child.

The important thing to note, however, is that since legal and judicial
systems vary across states, it is difficult to anticipate how a particular
jurisdiction's court will rule on an issue. This is more so true when it comes
to surrogacy, because surrogacy regulations are not always found in statutes;
they might be in judicial decisions or even administrative issuances and
guidelines.

Of course, it may be said that when one contracts in another country,
he assumes the risk that it may be invalidated under the laws of that country.
But how much diligence is required of a prospective intended parent? Must
they retain foreign counsel first? Must they always initiate legal action in
anticipation of parentage problems? The uncertainties and complications that
intended parents could potentially face in a foreign land might dissuade them
from choosing surrogacy. This is rather unfortunate, as surrogacy is meant to
be a more affordable and convenient alternative to adoption.

D. Citizenship and Statelessness

With the advancement of technology and the development of new
and more convenient means of transportation, more and more persons travel
and reside in states other than their home countries. As a result, a situation
might arise in which a child is born in a country other than the parents' home

2"" Je is, 1lnre Lies, spa note 172, at 3()().
Boat( itkff & Olarn, sa/ nore 199.
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state. If a child is born of parents whose country follows jussa/un .s in a state
that follows jus so/i, he or she will have two nationalities. On the other hand,
if the child is born in a/us saganis jurisdiction to parents whose personal law
provides for jus so/i, he or she will be stateless. 202 This is a problem that may
be encountered by aiq couple, whether they conceive naturally or resort to
ARTs.

In the case of inter-country surrogacv, however, the issue of
citizenship is far more complex. Wheneverjus sanguiis is involved, an initial
determination of parentage must be made. As demonstrated by the cases
previously discussed, the application of conflicting laws may result in a child
having more than one set of parents or no parents at all. Consequently, an
infant born out of a surrogacy agreement may have more than one nationality
or none at all.

Article 24(3) of the International Covenant on Civil and Political
Rights (ICCPR) guarantees the right of every child "to acquire a
nationality." 2' This right is reiterated in the United Nations Convention on
the Rights of the Child.2)4 But the conflict between/s sangnis and jus soli laws
has nevertheless resulted in prolleims of statelessness.

Even prior to the ICCPR, the United Nations, acknowledging the
plight of stateless persons, drafted the Convention on the Reduction of
Statelessness in 1961.25 It provides that "[a] Contracting State shall grant its
nationality to a person born in its territory who would otherwise be
stateless.""t On its face, this treaty seems to aptly resolve citizenship issues
arising from inter-country surrogacy. However, the treaty was acceded to by
only 65 countries."' More importantly, countries characterized as surrogacy
hubs such as India and Thailand did not ratify the convention. For this reason,

2'.2 CoQUIA & ACuuNi -PAGALNGA, CO i , T1 LAWS, sintpra note 191, at
201.

21"i International Covenant on Civil and Political Rights art. 24(3), Mar. 23, 1976, 999
U.N.T.S. 171.

214 United Nations Convention on the Rights of the Child art. 7(1), Nov. 29, 1989,
1577 U.N.T.S. 3.

2.5 United Nations Convention on the Reduction of Statelessness, Aug. 30, 1961,
989 U.N.T.S. 175.

United Nations Convention on the Reduction of Statelessness, , TRI AVT
C)11.ECTiO\, al/Iab/e at https://trcatics.un.org/Pages/ViewvIetails.aspxsrc= IND&mtdsg--
no\V4&chapter-5&clang=_cn (last visited Jan. 27, 2016).
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it has been criticized as inadequate to meet the issue of stateless surrogate
children.2 11

8

The issue of citizenship was addressed by a British court in the case
of Re: X and Y (Foreign Srnogacy). This case involved a British couple who
sought surrogacy in the Ukraine. Under the laws of that country, the
commissioning parents were to be recognized as the legal parents of the child.
However, UK lav recognized the surrogate mother and her husband as the
child's parents. As a result of the application of the conflicting laws, the twins
born out of the surrogacy arrangement were "effectively legal orphans and,
more seriously, stateless." 2"' Ultimately, Mr. justice Hadley ruled that the
surrogacv contract could not be enforced because it violated public policy.
However, he acknowledged that a mechanical application of the public policy
exception would disregard the consequences that the contract may have
already had on the parties, and more importantly, the child. Taking into
account the welfare of the twins, he issued a parental order in favor of the
intended parents to allow them to obtain British passports for the children.

The case of Bala, i. Municzfa/ity of Anand2 l" best illustrates the
difficulties encountered by parties to a surrogacy agreement with regard to
citizenship. After an Indian surrogate gave birth to twins for a German couple,
the latter were unable to take the babies home as German authorities refused
to issue the requisite travel documentation. German law does not recognize
surrogacy as a means of acquiring parentage. The intended parents petitioned
the Indian Supreme Court to declare the twins as Indian citizens. In its
decision, the Court ruled that "[b]oth the egg donor as well as the gestational
surrogate are Indian nationals, and hence the babies are born to an Indian
national."21 1 This judgment alone was insufficient to allow the Balaz couple
to return to Germany with the twins. Thus, they had to resort to inter-country
adoption.2 12 Though it seems all ended wvell for the Balaz family, it is ironic
that adoption was resorted to, when precisely, surrogacy is meant to dispense
\\ith the time and expense associated with adoption.

2"I Mortazavi, s/ipra note 57, at 2256.
2"1 Re X and Y (Foreign Surrogace), EWI IC 3030 (2008).
- Balax v. Municipality of Anand, A.I.R. 2010 (uj. 21.
211 JJ/
2 Dhananjav Mahapatra, German Sergak This /o Go Hom1ie, Till 'OIIs or INDIA,

May 27, 2010, at http://timesofindia.inciatimes.com/india/Gerian-surrgat-twnins-to-go-
hcomne/articleshow/597892.ims.
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E. Applying the Adoption Convention

In the Ba/ak' case discussed above, the parties underwent the inter-
country adoption procedure despite having entered into a surrogacv
agreement. This was resorted to because the Balaz couple's home country
would not allow them to prove parentage by surrogacy. Hence, adoption was
sought as a last resort alternative to the surrogacy process.

It has been suggested that in the absence of surrogacy laws, adoption
statutes should be applied by courts in determining the enforceability of
surrogacy contracts, as \vell as the rights and obligations of the parties arising
therefrom. This was exactly what the court did in Baby Al, where it invalidated
the surrogacy agreement by drawing a parallel between the disputed contract
and an adoption contract. It opined that under the state's adoption statutes,
the payment of money to obtain an adoption was "illegal and perhaps
criminal." 213 The court thereafter concluded that the money paid to Mrs.
Whitehead was for an adoption, and not for personal services.

In a contrary ruling, the California Supreme Court rejected the
application of adoption statutes in In Re Alaniet o/[B R -anca.'1

4 It was in this
case that the court enunciated the "adoption-default model," i.e. "that by not
specifically addressing some permutation of artificial reproduction, the
Legislature has, in effect, set the default switch on adoption."' In simple
terms, this model assumes that in the absence of a law governing ARTs,
adoption statutes are applicable. The court ruled in this case that the adoption-
default model was contran to both law and precedent. In rejecting the claim
that the children born out of surrogacy must be adopted, it held:

IThe adoption default model ignores the role of our dependency
statutes in protecting children. Parents are not screened for the
procreation of their own children; they are screened for the adoption
of other people's children I...I The adoption default model is
essentially an exercise in circular reasoning, because it assumes the
idea that it seeks to prove; namelt', that a child who is born as the
result of artificial reproduction is somebody else's child from the
beginning.-'

In re Bahy 1, 109 N.J. 396, 442 (1988).
In re Marriage of Buzzanca, 61 Cal.App.4th 1410 (41 Cir. 1998).
I. at 1423.

I /. at 1425.
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As discussed in Part I, inter-country adoption is governed by the
Hague Adoption Convention. On the other hand, there is vet no international
convention regulating surrogacy. Given that adoption is often the last resort
alternative for surrogacy, and that jurisprudence has drawn parallels between
them,"t it may be proposed that the provisions of the Hague Adoption
Convention should be made applicable to international surrogacy agreements.
With over 90 countries ratifying or otherwise acceding to the treaty, courts of
such contracting states may seek guidance from Convention stipulations in
deciding questions of surrogacy.

This approach has been criticized by courts and scholars alike. Virt,
applying the Hague Adoption Convention vould result in the invalidity of
commercial surrogacy contracts, as the treaty provides that consent must
not have been induced by payment or compensation of any kind. 19 Vecow/e, the
Convention requires that the consent of the birth mother to the adoption be
given only after the birth of the child.22t In contrast, surrogacy contracts are
entered into before the child is born. In fact, it is often pointed out that the
child would not have been born if not for the surrogacy agreement. 2 I 'wla/!y,
the application of the adoption treaty fails to address the issue of statelessness.
Since in adoption, the birth mother relinquishes her parental rights only after
the child is born, such child is still entitled to the citizenship of the mother at
the time of birth. The same cannot be said for surrogacy since the
relinquishment is made prior to birth of the child. Thus, a baby born out of a
surrogacy agreement will not follow the birth mother's citizenship. The child
may be without legal parents at birth, and consequently, stateless.

F. Recognition and Enforcement of Foreign Judgments

Recall the case of Gordon Lake discussed earlier in Part Ill.C.
Assuming he obtains a judgment from the Thai court declaring him as
Carmen's father, will such decision carry any weight in his home country, the
United States? The resolution of this issue turns on whether the US courts
agree to recognize or enforce the foreign judgment.

DISee In re Baby M, 109 N.J. 396 (1988).
t Mortazavi, supra note 57, at 2256.
2 Hague Comnvenion on the Protection of Children and Co-operation in Respect

of Iner-Country Adoption [hereinafter " lagLe Adoption Convention' art. 4(c), May 29,
1993, 32 I.L.M. 1134.

Art. 4(c)(4).
21 Se Johnson v. Calvert, 5 Cal.4th 84 (1993).
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As a general rule, the judgment of one state, by itself, will have no
force in another state.22 2 This is but an attribute of sovereignt. As a result,
parties would have to file suit in one state in order for their rights to be
recognized, although they had already prevailed in an earlier suit filed in
another state. The filing of another case will involve more time and expense.
To remedy this inconvenience, states have adopted recognition and

enforcement procedures.

Recognition and enforcement share a common goal-to give effect
to one state's judgment in another state. In Lake's case, the purpose of

recognition ort enforceinetit proceedings would be to render the Thai
judgment effective in the United States. The difference between recognition
and enforcement lies in the procedure: recognition is a passive act of giving
effect to a foreign iudgment without need of filing suit anew, while

enforcement requires the institution of a separate legal action."',

The procedure for reco'gnition and enforcement varies across states.

Some regulatc it as a matter of domestic law, while others are parties to

unilateral or multilateral conventions on enforcement. An enforcement

convention typically provides for the procedure to be followed by all states-

parties. ( )ne such treaty on entorcement is the 1-lague Convention on the
Recognition and EInforcement of Foreign judgments in Civil and Commercial

Matters.2 1 ' Despite its apparent cimoprehensiveness and p(issible applicability

to surr(yogacv cases, it failed too gain traction in the international community.
To date, only five countries have acceded to the convention: Albania, Cyprus,
Kuwait, the Netherlands, and Portugal."' As such, the treaty is insufficient to

address enforcement issues relating to international surrogacy.

Due to the absence of a widely accepted convention on enforcement,
countries often turn to their own domestic law in deciding whether to grant

or deny enforcement. More often than not, a state's recognition or

22 Ralf Michaels, Recon//io1 and I ,lln oirmnit of I Owy }Idtmena, NI \ lNlI
1 \i:o n wini i)l n) PImi.oIm Il T\\"[ oi, I.\\\ 2009, at http://schabirship.Iaw.duke.edu/
cgi/viewcointent.cgoirticlc=2699&cointextC fa-Ictulti scholarship.

C )(i \ & V I lu\( -P\\ LAMi;.\\(;\\, si/rn notc 191, at 539.
21 laIC ('())\ Con ti(eIn n o Ih Reco gn itioni aid I nforcemet 01 o 1vcl f Ioreign jludgmcits

in C ivil and Commercial Matters, IFeb. 1, 19 1, 1144 1.N.T.S. 249.
2 Stla/,s Tab/c, Cocn/ioni of / I Cbhlari /97/ on /, RIcon'//on and 1n/onmL/enlt o o/0

judm/ sill //1 and CoI wny /ia/ laticv, I I \;1l (:1 lwC<) :ol (i\ PRi\ v i, liI RN. io u it

I _AA \\ k nSli n;, at https://W\VIi.hcch.net/Cn/instrumncllts/cenIi\citio ns/status-tabic/ cid='7
(last visited I'dh. 23, 2i1t7).
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enforcement statute will provide for exceptions. Among these exceptions is,
again, the public policy exception,"' as discussed in Part III.B. of this work.

As applied to surrogacv cases, France's Court of Cassation invoked
the public policy exception in a 2011 case. The said court denied recognition
to a Minnesota court's decision that the French intended parents should be
listed as the legal parents of a surrogate baby.T Under French law, the grant
of recognition is determined in an exequaturproceeding.228 A French court will
not grant exequatnrif "the foreign judgment is perceived as offensive to French
law." 22 The court held in this case that since gestational surrogacy is contrary
to French public policy, the foreign judgment could not be given effect.

IV. THE LEGAL LANDSCAPE OF SURROGACY IN THE PHILIPPINES

At present, there are only several recorded instances of surrogacy
arrangements contracted by Filipinos, either as surrogates or as intended
parents. The practice has yet to attain widespread popularity in the
Philippines. But owing to the stricter regulations imposed by neighboring
Asian countries such as India and Thailand, couples desiring to have children
could possibly consider the Philippines as a venue for surrogacv in the future.
It is thus necessary to evaluate the status of a surrogacv contract under the
Philippine Constitution and relevant statutes, particularly because there is no
law or regulation specifically governing such agreements.

A. Accounts of Surrogacy Involving Filipinos

The first ever commercially transacted surrogacy arrangement in the
Philippines was said to have taken place in October 2008. A Filipina surrogate
contracted with a Malay-Danish homosexual couple through a Singaporean
company, Asian Su/irv(ateS. The transaction, according to an article authored
bv Raissa Robles, went unnoticed.23 11 She reached out to Department of Social
Welfare and Development (DSWD) Secretary Cabral, who disclaimed

6 Art. 5 (1). See C . Civ. lu x:. Cony § 1716 (c) (3).
Cour de cassation le civ., Apr. 6, 2011, Bull. civ. 1, No. 371 (Fr.), aa//ab/ at

https://www.Courdecassationo.fr/jurisprudcnce_2/premiere chamibrecivile-568/369_6_19
630.htnil.

[ 
Under French law, exequainr refers to both the procedure for enforcement and

the writ of excecution. Se jamCs C. Regan, hI e En/boement ofworn jidgments ini l/mre under Ie
Nione! de Procibdno Ci//e, 4 B.C. IT'L & Coxm. . RIy. 149, 150 (1981).

1.
Raissa Robles, 11ombsjbr I/el, NiE\xsHR \K,June 16, 2009, athttp://\'www.genetic

sandsocieiy.org/ articlc.php? id=4726.
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knowledge of the practice of surrogacy in the country. According to her, even
if it were being practiced, there was no law to ban it. Legal Services Chief
F.scutin added: "Technically, it's allowed. But ethically, shouldn't this be
outside the commerce of man?"

Michael Ho, the owner of Asian Surrogates, reportedly said: "I have
to say, the Filipinas, they are all very helpful, very enthusiastic. I find the
Filipina excellent as a surrogate mother." Robles was unable to get feedback
from the Filipina surrogates as they all allegedly refused to be interviewed.

To date, the Asian Surrogates vebsite is still active. It advertises the
cost of surrogacy in the United States as amounting to USD 68,000.231 The
information on their surrogate mothers does not include the nationality or
ethnicity of the women employed by the company.232

Interestingly, the surrogacy agreement subject of Robles' article is one
of only four recorded instances practiced by Filipinos. Two other cases,
involving perfume tycoon Joel Cruz, were transacted abroad. Cruz is the
father to two sets of twins, born to the same Russian surrogate mother. He
initially tried to find a surrogate in the Ukraine but was barred from doing so
because he wished to be a single father.23 3 He reportedly spent PHP 7 million
for the entire process, including payments to a Russian law firm and surrogacy
agency. 234 The Cruz twins presently carry both Russian and Philippine
passports.235

It appears that Cruz encountered no legal difficulties in obtaining
Philippine citizenship for his four children. He is, after all, their biological
father. Pursuant to Article IV, Section 1 of the 1987 Constitution, Filipino
citizens include "jtjhose whose fathers or mothers are citizens of the
Philippines."

SFcs jor I"S-- I al (3pmls, AsIAN Sl RROG ATrIS, at http://alsiansurrogates.com/1 cs
.php (Last visited Dec. 27, 2015).

Suogate Mo/es, Ast1\\SLRRO(.\Tl S, at http://asiansurogates.com/Surrogatcs-
3lother.php (last visited Dec. 2 20 15).

Rickv I o, HIron jo/ Cog Got Trin /os, Ti l Poil,] Pi'i\i ST\R, Feb. 15, 213, at
http://wphilstar.com/entertainment/20(513/(2/15/908891/how -joel-cruz-got-twin-jo s.

Marge C. I Inricyez, -low 0oe/ 0)/4 P/aused His I'ftherhood, P1 JILuPPiNi1 D\i.y
INQ'RI R, Apr. 24, 2013, at http://1ifestle.incguirer.net/1 00265/how-joel-cruz-planned-lhis-
fatherhood.

" Lo,suPma note 233.
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More recently in Mar 2015, Dr. Vicki Belo and Harden Kho revealed
that they successfully contracted surrogacy with a AMexican-American mother.
The baby, now 14 months old, was said to have been conceived by artificial
insernination.236

B. Current Philippine Law on
Assisted Reproductive Technologies

As of this writing, only one Philippine law explicitly relates to Assisted
Reproductive Technologies (ARTs): the Family Code. In this case, the only
form of ART acknowledged is artificial insemination. Article 164 of the Code
provides:

Children conceived as a result of artiicia/inseminatin o/the nv#e with
the sperm of the husband or that of a donor or both are likewise
legitimate children of the husband and his wife, provided, that both
of them authorized or ratified such insemination in a written
instrument executed and signed b them before the birth of the
child. The instrument shall be recorded in the civil registry together
with the birth certificate of the child.w

The statute proceeds from the premise that it is the mi/y who is
artificially inseminated. Therefore, the application of the provision cannot be
extended to cases of traditional surrogacv, in which a third party undergoes
artificial insemination. The law likewise fails to address the status of children
born as a result of in ritro fertilization procedures.

C. Proposed Legislation on ARTs

The 13t and 1411 Congress of the Philippines saw the introduction of
two bills relating to ARTs. One attempted to criminalize the practice of
surrogacy while the other promoted it as an incident to the right to health
protected by the Constitution. Both bills failed to become law.

1.Penlali: /ig Sllrrogacy /in A// FormIls

In 2006, Senator Manny Villar attempted to outlav surrogacy in the
Philippines by introducing Senate Bill No. 2344 (S. No. 2344), entitled "An
Act Prohibiting Surrogate Motherhood Including Infant Selling and Providing

aThelma Sioson San juan, li " I ik-ki and I /ayden Deaid'do Il ar a I3ab, PI iluPPINE
1\IY 1\(l\Q1 I RIR, Ul 17, 2016, a/ http://lifestile.inczuirer.e/228942whv-vicki-and-
havden-decided-to-have-a-baby.

", F\M. Co1)1, art. 164. (l mphasis supplied.)
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Penalties Therefor." From the outset, surrogacy -was equated to baby selling.
In the explanatory note, Sen. Villar stated that "jbabies are not products like
microwave ovens and automobiles. Pregnancy should never be reduced to a
commercial service." The bill sought to prevent foreigners from "luring our
Filipino women to become surrogate rnothers."

S. No. 2344 is comprised of four sections. Section 1 makes it unlawful
for any woman to enter into a surro(gacv agreement. This provision renders
illegal a// surrogacv contracts, with or without consideration. 238

Section 2 defines a surrogate. The first clause states that a woman
becomes a surrogate "when she agrees to conceive a child naturally or
artificially, by ber own lawful husband or otherwise, for the purpose of giving
that child away after birth." The second clause provides that "al woman is
said to have agreed to become a surrogate mother when she [... while ahc-ady
coniC s/11hall agree to give the child away after birth, to another person with
the intention of giving up permanently all her paternal Isici rights, love and
affection over the child.")(' This provision requires that the woman must
already be pregnant when she agrees to "give the child away." It appears to be
more similar to an informal adoption than a case of surrog)uac\.

In the matter of penalties, Section 3 of S. No. 2344 provides for both
a fine and imprisonment. The penalty of five years' imprisonment and a fine
of P1 IP 1 10,000 is imposed on the contracting parties to the surrogacy contract.
In the case of physicians, nurses, medical technologists, agents, brokers,
representatives or middlemen, the penalty is less strict at two years of
imprisonment and a P-P1) 5,000 fine. Foreigners shall be deported after service
of sentence.

The 130 Congress adjourned without the bill having been passed. To
date, it has not been re-filed.

2. Inchidin -A RT iii Anwdatio 1 H leabth Iiisainwre Corerage

On July 24, 2007, Senator Miriam Defensor-Santiago introduced
Senate Bill No. 1342 (S. No. 1342), or the "Family Building Act of 2007." In
her explanatory note, Sen. Santiago acknowledged the plight of millions of
Filipinos vho suffer from infertility. Citing the people's right to health,%) she

S. No. 2344, 13th Cong., 2nd Scss. (2006). (1 Imphasis supplied.)
2'S. \. 2344, 13th Cng., 2nd Sess. (2006). (limphasis supplied.)

" (ulsT. "Art. 11, 15.I
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concluded that fertility treatments should be covered by any group health plan
or individual life insurance. Section 2(C) of the bill provides:

Requirra/ Corn,'ge. - A group health plan and a health insurance
issuer, offering health insurance coverage shall provide coverage
for treatment of infertility deemed appropriate by a participant or
beneficiary and the treating physician. Such treatment shall include
ovulation induction, artificial insemination, in ritro fertilization
(1VF), gamete interfallopian transfer (GIF'), zygote interfallopian
transfer (ZIFI), intracytoplamsic sperm injection (ICSI), and any
other treatment provided it has been deemed as 'non-experimental'
by the Secretary of Health after consultation with appropriate
professional and patient organizations such as the Philippine
Association of Medical Technologists.

Although surrogacy is not mentioned in Section 2(C), it may still be
included in the mandatory coverage as the enumeration is not exclusive. The
Secretary of Health is given the discretion to include other infertility
treatments. Moreover, Section 2(D)(2) of the bill explicitly recognizes
"surrogate birth" as a type of ART.

S. No. 1342 remained pending in the committee level upon the
adjournment of the 14th Congress in 2010.241 Shortly after the 1511 Congress
began its session, on July 22, 2010, Sen. Santiago re-filed the bill as Senate Bill
No. 1958 (S. No. 1958). Again, it failed to become lav. The bill was introduced
once more before the present Congress as Senate Bill No. 1616 (S. No. 1616).
The 1611 Congress adjourned without passing this bill yet again, as it remained
pending in the committee level. 242

D. Evaluating a Surrogacy Agreement
Under Current Philippine Law

The terms and conditions of a surrogacy contract are often suited to
the individual needs of the parties to the agreement. But in countries where
surrogacy is regulated, authorities may provide for mandatory stipulations to
be included in such contract. For example, the Indian Council of Medical
Research (ICMR) has its own draft surrogacy agreement with minimum
standards that must be observed by anyone vishing to contract surrogacy in

241 S. No. 1342, 141h Cong., 1, Sess. (2010).
24' S. No. 1616, 161 Cong., 1"1 Sess. (2013).
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India.24 3 This section viil consider such draft contract as one entered into in
the Philippines and examine its status and incidents under pertinent Philippine
statutes.

The primary provisions under scrutiny involve (1) the obligation of
the surrogate to surrender the child to the intended parents, relinquishing all
parental authority and (2) the payment of compensation.2 44

1. tatus of/he Contract

The New Civil Code provides for the following requisites of a valid
contract:

1. Consent of the contracting parties;
2. Object certain, which is the subject matter of the contract;
3. Cause of the obligation which is established.245

Reyes and See questioned the validity of consent given in surrogacy
contracts, as the mother may not know how she feels about childrearing until
the baby is actually born. 21 To adopt this view, however, would be
disadvantageous to both parties. The reasoning in johnisoi r. Ca/rei is nore
sound: courts must not foreclose a "personal and economic" choice of the
surrogate mother, and the intended parents must not be deprived of what
could be their only option to have a child biologically related to them. lEven
if the surrogate mother later regrets her decision, such change of mind should
not operate to invalidate consent that was freely given at the inception of the
contract. After all, the Civil Code merely requires a "meeting of the offer and
the acceptance upon the thing and the cause which are to constitute the
contract."2-f

As a rule, the parties to a contract enjoy freedom to stipulate on their
desired terms and conditions, provided these are not contrary to law, morals,
good customs, public order, or public policy.248 It is submitted, however, that
current Philippine law will not permit a surrogacy contract as it is contrary to

2 Y See FOIDI -] 1greem'a/ jur kniayer, IDi \A C)UNCI I (R N1D1 AL REsi I.1RCI I,
a/a/ab/e at http://frww.icmr.nic.in/icmrnews/art/ Agreement% 20frn o20SurrOgavco,,20(! n20
Form' 201).pdf.

'4 C \ it, Com ,, art. 1318.
- 6 Raeyes & Sea, spra note 18, at 226.
2' Cli. Coot, art. 1319.
I Art. 1305.
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law and public policy. Article 1409 of the Civil Code provides that a contract
"whose cause, object or purpose is contrary to law, morals, good customs,
public order or public policy" is "inexistent and void from the beginning."

It is generally recognized that the human body and its parts are outside
the commerce of man.2-9 A surrogacy contract, involving as it does the body
of the surrogate who is to perform the gestative function, will thus have no
valid object. A further ground for nullity exists where the contract is
commercial-Philippine law abhors the exchange of body parts and bodily
functions for compensation.2"

Another problematic provision in a surrogacy agreement is the
relinquishment of parental rights in favor of the intended parents. Such a
stipulation runs contrary to the Family Code vhich provides that "[plarental
authority and responsibility may not be renounced or transferred except in the
cases authorized by law." 25' These cases are limited to adoption, appointment
of a guardian, judicial declaration of abandonment, final judgment divesting a
party of parental authority, and judicial declaration of absence or incapacit.25'
A contract that purports to abdicate parental authority is void.2 53 If in a
surrogacy contract the surrogate mother agrees to relinquish parental
authority in favor of the intended parents, the contract will be void, absent a
special law permitting the same.

Thus, a surrogacy contract is void under present Philippine law not
because the parties thereto are incapable of giving consent, but because the
human body is not the proper object of a contract. Moreover, certain aspects
of the contract such as the payment of compensation and abdication of
parental authority also run afoul of Philippine public policy. However, this
does not foreclose the opportunity for future validation of surrogacy
agreements. With the recognition of artificial insemination under our Family
Code, which arguably involves the "donation" of sperm from a man, there

Valino v. Adriano, (.R. No. 182894, 723 SCRA 1, Apr. 22, 2014.
In this regard, Republic Act No. 719, or the National Blood Services \ct of 1994,

mandated the closure of all commercial, for-profit blood banks in favor of vOIluntary
donations. Moreover, both the Org an Donation Act of 1991 and Department of I Icalth
Administrative Order No. 2008-0004 mandate that organ donation "must le done first and
foremost out of selflessness and philanthrope to save and ensure the cqualitY of life of the
beneficiar."

DAM. C)ir, art. 210.
Art. 229.
I AR tRo M. TolfttIV), COM\ttllilS ANt )1 RISPRI1\.tf ON til ll CIVIll

Coot 1) '1 i Puil .ti \'s [hereinafter "I ToiNtiNo' J 604 (1992).
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remains the possibility that Congress will adopt legislation permitting
surrogacy.

2. I liation of/the Surroate Child

Filiation is defined as the status of the child in relation to the father
or mother.2 : 4 Article 163 of the Family Code provides for only two kinds of
filiation: by nature or by adoption. Natural filiation arises from the fact of the
child's birth,2 while filiation by adoption is acquired by fiction of law. 256

A child conceived or born during a valid marriage is a legitimate
child.25' By way of exception, the Family Code in Article 164, paragraph 2
recognizes children conceived through artificial insemination procedures as
legitimate children provided the husband consents thereto in writing. Since
the provision does not contemplate the use of other ARTs, the presumption
of legitimacy cannot be accorded to a surrogate child. In this regard, justice
Sempio-Div commented that one condition for the application of Article 164,
paragraph 2 is that "the artificial insemination is made on the wife, not on
another woman."258

By providing the husband with grounds for impugning legitimacy to
the exclusion of the wife,9"' the Family Code presumes that any dispute as to
filiation will involve only paternity and not maternity. Notably, the law does
not provide for the means of establishing legal maternity, nor grounds for
disproving it. Who then would be considered the legal mother of a child born
out of a surrogacy agreement?

It is submitted that the surrogate mother will be considered the legal
mother. Philippine law abides by the Roman law principle of mater semper certa
est (the mother is always certain) coupled with mater is est quem gestazo
demonstrant (the mother is the woman whom the pregnancy points out). In one
case, the Supreme Court, through justice Isagani Cruz, rejected the
petitioner's claim of legitimacy on the ground that the supposed mother
denied giving birth to him, thus:

2 Ai.\ V. SI 11PIo-DIY, H1\\DIB)OK ONTI 1i: F.\MIL ODE O1 T1 11l. PHILIPPINoE.S
267 (2-2 ed. 2()6).

255 Id.
21 ] TOLENTIxO, supra note 253, at 52().
2> F. COE. , art. 164, ¶ 1.
25, SmiPlo-Din, supra note 254, at 271.
255 1 1. Coi:, art. 166.
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Who better than Sy Kao herself would know if (ha IKeng CGap
was really her sotn? More than any one else, it was Sy Kao who could
say-as indeed she has said these many years-that (L1ua Kel( Giap
xas n1o bego/ten f/her iroml/b.2"

In another case,26" the Supreme Court ruled that the plaintiff, Violeta,
was not the compulsory heir of the decedent, Esperanza, for failure to prove
filiation by nature. In arriving at its conclusion, the Court considered the fact
that there were no records of Esperanza's admission to the hospital where
Violeta was supposedly born. Violeta was not able to show that it was in fact
Esperanza who gave birth to her.

In surrogacy cases, therefore, the dispute as to maternity must be
resolved in favor of the surrogate mother. With regard to the child's
legitimacy, the Family Code states:

Art. 164. Children conceived or born during the marriage of the
parents are legitimate.")6

Art. 165. Children conceived and born outside a valid marriage are
illegitimate, unless otherwise provided in this Code.""

Under these provisions, if a married surrogate mother gives birth to a
child, such child will be considered her and her husband's legitimate child.
The surrogate cannot introduce proof to the contrary, as the Family Code
expressly provides that "Itihe child shall be considered legitimate although the
mother may have declared against its legitimacy or may have been sentenced
as an adulteress" under Article 167.

The surrogate-xvife's declaration against the legitimacy of the child is
simply considered as not made. 264 Her husband, however, may impugn the

legitimacy of the child by introducing contrary evidenc.",5

Se" Chua [cog Ginap v. Intermediate Appellate Court, G.R. No. L-75377, 158 S(:RA
18, Feb. 17, 1988, ril/din 1 Tol T.1 TNo, /m note 253, at 542. (1Hmphasis supplied.)

261 Cahathat Lim v. Intermediate Appellate Court, G.R. No. 69679, 166 SCR.\ 451,
Oct. 18, 1988.

F\xi. (oil, art. 164.
Art. 165.
ED VIN iNT S. AANO, 1 7 FiLv , PiRSONS \ND FAxiiiy RuiiATI)Ns 580 (3, ed.

2006).
F.2i. Com1, art. 166.
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On the other hand, if the surrogate is not married when the child is
born, the child will be her illegitimate child. The surrogate-wife will then
exercise sole parental authority. 266

3. Citigenshp of the Surrogate Child

The Philippines, being a state party to the UN Convention on the
Rights of the Child, is bound to observe Article 7 thereof which gives every
child the right to acquire a nationality. Although there is no Philippine law
particularly applicable to cases of surrogacy, it is submitted that the 1987
Constitution permits the grant of Philippine citizenship to a child born of a
Filipina surrogate. Section 1, Article IV of the Constitution states that "Itihose
whose fathers or mothers are citizens of the Philippines" are citizens of it.26

Since the surrogate mother is the surrogate child's legal mother under
Philippine law, such child will follow her citizenship. The surrogate baby \will
likewise be Filipino. If the father is a foreigner, the child can obtain the father's
citizenship in addition to Philippine citizenship, if so permitted by the laws of

his country. Problems of statelessness will arise only if a foreign surrogate
mother whose national laws provide for jussoligives birth in the Philippines-
the child will not be considered a Filipino citizen since our laws do not provide
for jus so/i citizenship. In such a case, the bab will be stateless, unless his or
her biological father is a Filipino citizen.

4. Simulated Bi'ihs

As a surrogacy contract is invalid under Philippine law, intended
parents might consider listing themselves as legal parents in the surrogate
child's birth certificate in order to circumvent the prohibition. Such a practice
is referred to as "simulation of birth," a criminal act punished under the
Revised Penal Code 268 and the Domestic Adoption Act ("R.A. 8552"). The
latter defines simulation of birth as "the tampering of the civil registry making
it appear in the birth records that a certain child was born to a person who is
not his/her biological mother, causing such child to lose his/her true identity
and status."26 9 The law punishes "any person who shall cause the fictitious
registration of the birth of a child under the name(s) of person(s) vho is not

266 Art. 176.
2COST art. IV, 31.
26 RI. PEN. (o , art. 347.
269 Rep. Act No. 8552 (1998), 3 3(j).
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his/her biological parent(s)." It also granted amnesty to those who
simulated births prior to the enactment of the law provided they initiated legal
adoption proceedings within five \ears from the law's effectivit'. The five-
year period lapsed in 2003.

Under present law, intended parents who simulate the birth of the
surrogate child will face imprisonment of six years and one day to 12 years
(pition jq'oi) and a fine not exceeding PHP 1,((0 as mandated by the Revised
Penal Code. R.A. 8552 provides for an increased fine of PHP 50,000.72

Acknowledging that most simulated births are resorted to with good
intentions, the House of Representatives approved House Bill No. 5729 (1H13
5729) in June 2015. The bill amended the amnesty period under Section 22 of
R.A. 8552 b increasing the same to 15 vcars.r According to IB 5729's
counterpart bill, Senate Bill No. 130 (S. No. 130), only 364 applicants availed
of the amnesty originally granted by R.A. 8552.74 The Senate failed to pass S.
No. 130 prior to the adjournment of the 16th Congress.

With regard to the extension of the amnesty, Professor Aguiling-
Pangalangan opined that any new legislative measure should include even
simulations of birth done even after R.A. 8552 had come into effect.' 5 "This
liberal measure is not intended to encourage simulations of birth but merely
recognizes that unless these are corrected, the children are left without
protection, bereft of legal rights to a name, support[,] and succession."26

5. The Child Abuse Lair

It has been suggested that the practice of procuring surrogates
constitutes the offense of "attempt to commit child trafficking," penalized by
Republic Act No. 7610 or the Special Protection of Children Against Abuse,
Exploitation and Discrimination Act. The offense is defined as follows:

5 21 (1).
Paolo Romero, I lose OKv i//I Grwnti lmnels to .Sim//Itied Birth Records TI I;

PHl.1lPINI ST R, june 11, 2015, at http://www.philstar.com/rnctro/2015/06/1 1/1464518/
hoise-oks-bill-graiin g-amimst-simulited-irth-recordls.

S. No. 130, 16'1 Cong., 1 Sess. (2013).
PE E Xlii i IA( I IiNG-PANGAl ANGAN, Nol BON OI MY BoN 1Bt T Sni1 NIv

()\xN 245-6 (2013).
- Id. at 246.
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A/I/empt to Coiter/i Chid Tnificking. -There is an attempt to commit
child trafficking under Section 7 of this Act:

(c) When a person, agency, establishment or child-caring institution
recruits women or couples to hear children for the purpose of child
trafficking[.]

The crime of child trafficking includes, but is not limited to, "the act
of buying and selling of a child for money, or for any other consideration, or
barter." 2 8 If, indeed, we consider surrogacy as amounting to baby-selling,
then such practice would be violative of Sections 7 and 8 of R.A. 7610. DSWD
Legal Services Chief Escutin expressed reservations as to the applicability of
Section 8: "Isjurrogacy [...] takels] place before the child is born, so Section 8
of R.A. 7610 would not apply since it involves trafficking a cil."2"

6. The Need/forAdoptiol

Given that a surrogacy contract is void under Philippine law, the
intended parents vill have no legal rights over the surrogate child. If the infant
is deemed to be a legitimate child of the surrogate mother and her spouse,
they shall jointly exercise parental authority over the child.2 8 0 On the other
hand, if the child is deemed an illegitimate child, the surrogate mother alone
exercises parental authority.2 1 In either case, should the intended parents wish
to be adjudged the legal parents of the surrogate child, they must undergo
adoption proceedings in the Philippines.

Foreign intended parents must abide by the requirements provided
under Republic Act No. 8043 or the "Inter-Country Adoption Act of 1995."
Section 9 of the lawv identifies who are eligible to adopt:

11ho ay Adopt. - An alien or a Filipino citizen permanently
residing abroad may file an application for inter-country adoption
of a Filipino child if he/she:

(a) is at least twenty-seven (27) years of age and at least sixteen
(16) years older than the child to be adopted, at the tine of

2 Rep. Act No. 7610 (1992), § 8.
- f 7.

Robles, supea note 230. (Emphasis supplied.)
2 F\ \I . CoD:, art. 211.

A8' \rt. 176.
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application unless the adopter is the parent bY nature of the
child to be adopted or the spouse of such parent;

(b) if married, his/her spouse must jointly file for the adoption;

(c) has the capacity to act and assume all rights and responsibilities
of parental authority under his national laws, and has
undergone the appropriate counseling from an accredited
counselor in his/her country;

(d) has not been convicted of a crime involving moral turpitude;

(c) is eligible to adopt under his/her national law;

(t) is in a position to provide the proper care and support and to
give the necessary moral values and example to all his children,
including the child to be adopted;

(g) agrees to uphold the basic rights of the child as embodied
under Philippine laws, the U.N. Convention on the Rights of
the Child, and to abide be the rules and regulations issued to
implement the provisions of this Act;

(h) comes from a country with whom the Philippines has
diplomatic relations and whose government maintains a
similarly authorized and accredited agency and that adoption is
allowed under his/her national laws; and

(i) possesses all the qualifications and none of the disqualifications
provided herein and in other appbcable Philippine laws." 2

Inter-country adoption involves a lengthy 5 3 and costly process as it
requires the intended parents to bear all travel expenses of the prospective
adoptee as well as charges for medical and psychological evaluations.14 All
fees collected by the Inter-Country Adoption Board are to be used solely to
process applications and to fund the Board's activities.285 This means that no
part of the payments made by prospective adoptive parents redounds to the
benefit of the biological surrogate mother. As a contracting state to the Hague
Adoption Convention, Philippine law adheres to the requirement that the

2 Rep. Act No. 8043 (1995), § 12. Inter-Country Adoption Act of 1995.
See npra Part l.B.

12.
I3.
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biological mother's consent must "not have been induced by payment or
compensation of any kind."216

Philippine adoption lavs do not require, as a prerequisite to adoption,
that the prospective adoptee be recognized as a citizen of the adopters' home
country. Therefore, a Filipino surrogate child who is adopted by the intended
parents may retain his or her Philippine citizenship unless the intended
parents' laws provide otherwise. The case of Therkeb/en '. Republic is instructive:

The criterion adopted by the Court a ut1 c xvould demand as a
condition for the approval of the adoption that the process should
result in the acquisition, b\- the person adopted, of the alien
citizenship of the adopting parent. This finds no support in the law,
for, as observed by this Court in Ching es '. Gan/ [.I the
citizenship of the adopter is a matter political, and not civil, in
nature, and the wvavs in which it shcold be conferred LIaN outside the
ambit of the Civil Code. It is not within the prov ince of cur ciVil
law to determine how or wvhen citizenship in a foreign state is to be
acquired. The disapproval of the adoption of an alien child in order
to forestall circumvention of our exclusion laws does not warrant,
denial of the adoption of a Filipino minor by qualified alien
adopting parents, since it is not shown that our public policy would
be thereby subverted.2 >

It is \well to note that Philippine adoption laws, namcy the Domestic
Adoption Act (R.A. 8552), and the Inter-Country Adoption Act (R.A. 8043),
are applicable only wvhen the surrogate child to be adopted is a Filipino citizen.
R.A. 8552's full title is "An Act Establishing the Rules and Policies on the
Domestic Adoption of F/iino Children, and for Other Purposes." On the
other hand, R.A. 8043 defines inter-country adoption as "the socio-legal
process of adopting a 'i/it/io child by a foreigner or a Filipino citizen
permanently residing abroad where the petition is filed, the supervised trial
custody is undertaken, and the decree of adoption is issuel outside the
Philippines."2S

Clearly, then, our adoption statutes contemplate only the adoption of
Filipino, not foreign children. This conclusion is strengthened by the conflict-
of-laws principle that matters affecting a person's status are governed Iv his

- ague Adoption Co cvention, art. 4(c)(3).
T 'Uherkelsei v. Republic, G.R. No. 1L-21951, 12 SCRA 400, 402, Nov. 27, 1964.
Rep. Act No. 8043 (1995), / 3(a). (I xmphasis supplied.)
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or her personal law.25 9 In the recent case of Poe-L/-J Jala/iiares r. Commission on
1E/ections,2)" the Supreme Court categorically pronounced that "[ajdoption

deals with status, and a Philippine adoption court will have jurisdiction only if
the adoptee is Flilpino." 2 9'

V. A BABY UNWANTED: OPTING OUT AND ITS IMPLICATIONS

As discussed in the previous chapter, a surrogacy contract would be
considered void under present Philippine law. Thus, our courts will afford no
contractual remedies to parties entering into such contracts. In countless
cases, the Philippine Supreme Court has ruled that a void contract "vests no
rights and creates no obligations."299  However, the mechanical application of
such rulings to surrogacy contracts would open the floodgates to
unscrupulous infractions of the surrogacy agreement by any of the parties
thereto, given that they will incur no liability in view of the void nature of the
contract.

The harshness of such a pronouncement must be tempered,
considering- the State's obligation to uphold the best interest of the child. If
the law were to be strictly applied, then neither party to a surrogacy agreement
would be entitled to relief under the in patidelico doctrine. 9  Instead, the court
will "leave the parties where it finds them."294 This proves to be problematic
when a breach of the surrogacy contract is alleged to have been committed,
such as wvhen the intended parents change their mind about taking the
surrogate child. While it would be fair to argue that the law will not protect
those who willfully violated its provisions, the same cannot he said of the child
born of a void surrogacy agreement. On the contrary, it is imperative that
these children be protected by our laws.

( COQL 1A & AGLl,\G-P.\\ A\L>\( \\, nipi note 191, at 239.
Poe-Llamanzares v. Commission on 1I lections, G.R. No. 221697, Mar. 8, 2016.

Ly v. (:ha, G.R. No. 183965, 600 SCRA 806, Sept. 18, 2009; NungaJr. v. Nuonga
Ill, G.R. No. 178306, 574 SCRA 760, Dec. 18, 2008, citing Chavez v. Presidential Commission
on Good Government, G.R. No. 130716, 307 SCRA 394, May 19, 1999.

2¼ "Latin for 'in eCqual fault,' in pari delto connores that two or more people are at
fault or are guiltN of a crime. Neither courts Of law nor ecqit will interpose to grant relief to
the parties, when an illegal agreement has been made, and both parties stand in pati de/tio,"
Constantino v. Heirs of Constantino, Jr., G.R. No. 181508, 706 SCRA 580, 589, Oct. 2, 2013,
/lug Bo( il .R'S L\\ DICT1 tNARY (1856 ed.).

291 j lco v. Inricluze, 107 Phil. 226, 230 (1960).
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This chapter explores the possibility of providing remedies for
breached surrogacy agreements in pursuance of the State's constitutional29 5

and legal"'( mandate to uphold and protect the child's best interests. An
eqtI/able measure is thus proposed: where an outright declaration of nullity of
the surrogacy contract would unduly prejudice the child, limited recognition
of the agreement may be had.

A. Recalling Baby Gammy

As discussed in the Introduction, Baby GavIm' constitutes a classic
case of a surrogacy agreement gone wrong. Upon finding out one twin,
Gammy, had Down syndrome, the intended parents left him behind and took
only the healthy twin back to Australia. The parties to the surrogacy agreement
had conflicting accounts as to why Gamrmy remained in Thailand. According
to the intended parents, Chanbua, the surrogate mother, refused to turn over
the baby to them. On the other hand, Chanbua claimed that Gammv was
abandoned by the Australian couple.

Today, Chanbua and Gamm\ are able to get by thanks to the
donations of strangers from all over the world. However, Garnmv's case is
only one of several instances of abandoned surrogate children.2 9 If such a
controversy were to take place on Philippine soil involving a Filipina
suirrogate, what protections would our laws afford her, and more importantly,
the surrogate child?

B. Surrogacy as a Covenant

Before the idea of remedies may be entertained, the nature of a
surrogacy agreement must first be established-it is first and foremost a
contract. As such, the following provisions of the New Civil Code find
relevance:

C(sT. art. \V, 3.
2 .\\I. COi) , arts. 102, 129.
SAee -lasud//an Couln/ Abunions Sacr-aate Baby in Idia, Ti ii TIrMts (ol INDIA, Oct. 9,

2014, at hitt://timcsofindia.indiatimes.coim/india/\ustralian-couple-aacdons-surrogate-
blab-in-Incdia/articlelshow/44 7 47 6 2 3.cms; 'lamar Lewin, Comn/a to I.S. jor Baby, aid Ifomab to

(>n It, Tiit Ni W Yolui TiMElS, .j1ly 5, 2014, at http://wxvw.nytimes.com/2014/07/06/us/
foreign-ecouplcs-heading-to-americca-tfor-surrogyate-prcgnanitci's.html'__r=1.
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Article 1159. Obligations arising from contracts have the force of
law between the contracting parties and should be complied with
in good faith."'

Article 1305. A contract is a meeting of minds between two persons
\wherebv one binds himself, with respect to the other, to give
something or to render some service.V5

The relevance of considering a surrogacy agreement as a contract
manifests itself, ironically, when courts decline to enforce such agreement.
This is because the contract, despite its unenforceability (or as submitted,
under Philippine law, its nullity), may serve to provide evidence of the parties'
intentions upon entering into their relationship. "" Parenthetically, the New
Civil Code provides that the parties' contemporaneous and subsequent acts
may be looked into to determine their intent.3ii

A surrogacy contract gives rise to reciprocal obligations. The intended
parents' prestation consists of the payment of the fees attendant to the
pregnancy of the surrogate mother and the obligation to assume parental
authority and custody of the surrogate child. On the part of the intended
parents, therefore, their duties consist both of obligations to give and
obligations to do. This distinction becomes relevant when it comes to
enforcement, as certain remedies are available for one type of obligation but
not for the other.

On the other hand, the surrogate mother undertakes to carry the
infant to term and, upon giving birth, to turn over custody of the child to the
intended parents. In this regard, Reves and See characterized a surrogacy
contract as a "personal service contract for gestation.",02

C. Remedies for Breach

The obligations of the parties to a surrogacy agreement being
reciprocal in character, the power to rescind, or more properly, to resolve, the
contract is implied pursuant to Article 1191 of the New Civil Code. In case of

Civil. Colim, art. 1159.
Art. 13()5.
( ynt ia I Ich tan , Cosidoe//ons il lnmgan Contac/s, 21 W1 IfIT Il IR .. RI v. 429,

431 (1999).
" & Civil.C e, art. 137 1.
"W Re es & See, upm note 18, at 226.
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breach, the injured party is given two alternatives-specific performance or
rescission (resolution).3 3

1. .)Secific Peif/ormance

An action for specific performance lies when, despite breach, the
injured party nonetheless elects to demand performance of the contract
according to the precise terms agreed upon.) t It is well to note, however, that
specific performance is not a proper remedy in case of breach of an obligation
to do. Tolentino opined that "the law does not authorize the imposition of
personal force or coercion upon the debtor to comply with his obligation." 3 3"
If an obligation to do is breached, "the ultimate sanction ... ] is
indemnification of damages. "36

The availability of specific performance in surrogacy contracts
therefore rests on what particular obligation of the party was breached-
whether it was an obligation to give, or an obligation to do. If the surrogate
miother seeks to receive payment lawfully due under the contract, then specific
performance may be availed of, as the obligation consists merely of the
delivery of a sum of monev. On the other hand, if the intended parents refuse
to take the child after it is born or to assume custody over such child,
compliance with their obligations cannot be exacted by specific performance
as such would constitute involuntary servitude."( For the same reason, the
surrogate mother cannot be compelled to turn over the child to the intended
parents. In such a case, the intended parents would only be able to recover
damages for non-performance. While such damages may offer some solace to
the contracting parents, "it is no substitute for the child they hoped to
raise. "8

On the issue of personal liberty, Lewis wrote that specific
performance of the surrogate's obligation to turn over the child to the
intended parents does not amount to involuntary servitude. He argued, albeit
rather simplistically, that "by enforcing the contract, the court will not be

SC il. Comy, art. 1191.
"c San Miguel Properties, Inc. v. Perez, G.R. No. 166836, 705 SCRA 38, Sept. 4,

2013.
IV ARTRo N I. TOLENTi \, CONI MIXv \RII_ AND I RISPRtDIN(:is IN THEI

CIVILColyi 01 THE PHilliPPINIS [hereinafler IV 'liXTiNO"]99 (2002).
onId.

'"IV T(LYNTIN), supra note 305, at 100.
lBrowne C. Lewis, Dai it: 1I 1n /ng Sun0r Pcwaisres in /bc 13f It/enst o/b/ie ChN/N

[hereinafter "L ewis, i)/c at)n/r-, 8- ST. ul ix's L. Ri i. 899, 929 (2013).
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helping to place the surrogate in bondage because, once the child is born, the
surrogate's services end."!"

The argument is flawed. If one were to make the birth of the child the
reckoning point for the termination of the surrogacy agreement, then there
would be no need for specific performance as the surrogate's obligation had
already been full\' and completely complied with. But precisely, in a surrogacy
contract, the act of turning over the child to the intended parents is part and
parcel of the surrogate mother's obligation. In a successful action for specific
performance, she would be compe//led to deliver the child to the intended
parents against her will, thus interfering with her personal liberty.

2. Rescission (Resoition)

A second remedy available in cases of contractual breach is rescission,
or more appropriately, resolution.3 1" If a contract is rescinded or resolved, the
relation betveen the contracting parties is extinguished-the contract is
abrogated in all its parts.' Rescission results in mutual restitution, such that
the parties are returned to their status prior to the celebration of the
contract.3 12 Consequently, an action for rescission will prosper only when he
who demands rescission can return \vhatever he may be obliged to restore.3 13

Bearing in mind the consequences of rescission, the extent of
contractual performance by the party seeking rescission is determinative of
the availability of such remedy. This factor is especially relevant in cases where
the party seeking to rescind is the surrogate mother. For if she is already
pregnant, she can no longer return the embryo with which she was implanted.
Mutual restitution is not possible. 'Moreover, given the financially
disadvantaged positions of many surrogate mothers, they may no longer be
able to return the money received by way of compensation. At this point, the
parties cannot be restored to their original positions.-'

Rescission appears to be a remedy with a "cut-off' date, that is, after
a certain event occurs, it will no longer be available. The reckoning point for

Id. at 937.
""Article 1191 speaks of the remedy of rescission in reciprocal obligations within

the context of Article I 124 of tile former Civil Code which used the term resolution." San
Miguel Properties, Inc. v. Perez G.R. No. 166836, 7I)5 SCRA 38, 57-8 Sept. 4, 2113.

SIV TtlIxl",No, stpas note 305, at 181.
Id.

iOva.C 0)om., art. 1385.
Lewis, I, ak/c, m/f note 308, at 939.
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availability of rescission, according to the American Bar Association (ABA),
is the time the surrogate mother becomes pregnant. The ABA Model Act
Governing Assisted Reproductive Technology provides that "before the
prospective gestational carrier becomes pregnant by means of assisted
reproduction, the prospective gestational carrier, her legal spouse, or either of
the intended parents may terminate the gestational agreement by giving notice
of termination in a record to all other parties." 315

There is wisdom to this rule because, as earlier discussed, no mutual
restitution can take place once the surrogate mother becomes pregnant. It is
only before such pregnancy that the parties are still capable of returning to
each other what they may have received under the contract.3 1

D. Specific Liabilities of the Intended Parents

Independent of the consequences of the intended parents' breach of
a surrogacv contract, they may also incur liability under statute. These
liabilities may be either civil or criminal in nature.

1. U 'der the FIily Code

The nullity of the surrogacy contract notwithstanding, intended
parents may be held liable for support under the provisions of the Family
Code if filiation is duly proven. To recall, filiation is the status of the child in
relation to the father or mother. Under the Family Code, parents and
children are obliged to support each other.31' As to what is included in the
term "support," Article 194 of the (ode is instructive:

Support comprises everything indispensable for sustenance,
dwelling, clothing, medical attendance, education anti
transportation, in keeping with the financial capacity of the family.

The Family Code provides that a person obliged to give support may

fulfill his obligation in two ways: by paying the allowance fixed, or by receiving

and maintaining in the faimily dwelling the person \vho has a right to receive

5 American Bar Association Model Act Governing Assisted Reproductive
Technology (2008), § 706 (1) Alternative A.

IV Tou.INTINO, nwpra note 305, at 180-81.
Slurlo-Dn, s/ipm note 254, at 267.
F' u lA . Co ol, art. 195.
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support.3" However, the second option may not be availed of "in case there
is a moral or legal obstacle thereto."',"'

In the case of a surrogacy arrangement where the intended parents
refused to take custody of the child, it is submitted that they cannot exercise
the option to maintain the surrogate child in their family dwelling. Since they
repudiated the contract to take the child, such repudiation constitutes a moral
obstacle within the contemplation of the Family Code provision. Moreover,
maintaining the surrogate child in the home of parents who manifested their
unwillingness to care for him may be detrimental to his welfare. In one case
wvhere the father disowned his children and denied having any familial
relationship with them, the Supreme Court declared that he could not opt to
comply with his obligation to give support by maintaining the children in his
home.32

Should the intended parents abandon the surrogate child, they may
like\vise lose their parental authority over such child. The Family Code
provides: "Unless subsequently revived by a final judgment, parental authority
also terminates: |...] (3) [ujpon judicial declaration of abandonment of the
child in a case filed for the purpose[.]" 32 1

At any rate, the intended parents shall remain liable for support,
notwithstanding the loss of parental authority.

2. Crimina/I Jability

Apart from a civil action for support, a criminal case may be filed
against the intended parents for violation of pertinent provisions of the
Revised Penal Code, particularly the section on "Abandonment of helpless
persons and exploitation of minors." In particular, the law provides that "[t]he
penalty of arresto mqor and a fine not exceeding 500 pesos shall be imposed
upon any one who shall abandon a child under seven years of age, the custody
of which is incumbent upon him."3 23

In addition, the Code penalizes indifference of parents by imposing
the same penalty on "parents who shall neglect their children by not giving

Art. 204.
Art. 204.
Mangondon C\, G.R. No. 125041, 494 SCIL1 1, June 30, 2006.
I ,(. o1 N 1 4, art. 229.
RIV. PloN. OD, art. 276.
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them the education which their station in life require and financial conditions

permit."324

E. Specific Liabilities of the Surrogate Mother

just as the intended parents may be held civilly or criminally liable for
their acts and omissions in respect of a surrogacy contract, the surrogate
mother may also incur liability, particularly for acts which may be committed
in the course of her pregnancy.

1. conduct )iiring Pregqnancj'

In a surrogacy contract, parties may stipulate on certain norms of
conduct to be observed by the surrogate mother while she is pregnant. For
example, they may agree that the mother should submit to periodic medical
checkups and tests. Intended parents may also require the surrogate mother
to not smoke cigarettes or consume alcohol and illegal drugs. If these
stipulations are not complied with, a case for breach of contract may arise.
But independent of the contractual infraction, a surrogate mother's wrongful
conduct may bring about harmful effects on the surrogate child. May such
child bring suit against the mother for her prenatal negligence?

In Iobson (Jitifation Guard/an o/) ;'. Dobson,323 the Canadian Supreme
Court ruled in the negative. This case involved a child's tort claim against his
mother for her negligent conduct during pregnancy. The mother was 27 weeks
pregnant when the car she was driving collided with another vehicle, causing
prenatal injuries to her child. In ruling for the mother, the Court cited public
policy considerations, stating that it was not prepared to impinge upon the
decisional rights of the mother. It characterized the mother-fetus relationship
as a unique one. Moreover, the Court acknowledged the difficulty in imposmg
a standard of diligence to be observed by pregnant women, considering the
disparity in educational attainment, financial capability, access to health
services, and ethnic backgrounds of women.

The Supreme Court of New Hampshire ruled differently. In Bonite '.

Bonte 326 the defendant, then seven months pregnant, crossed the street
without using the designated crosswalk. She was hit by a car, and her daughter
suffered serious brain damage. The Court in this case declared that there

324 Art. 277.
JDobson (Litigation Guardian of) v. Dobson, 2 S.C.R. 753 (1999).

3 Bonte v. Bomte, 136 N.H. 286 (1992).
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should be a standard of care imposed upon pregnant woman for prenatal
conduct. It ruled that "[t]he mother will be held to the same standard of care
as that required of her once the child is born." 327 The facts and circumstances
of the particular case must be considered in determining whether a mother's
prenatal conduct amounts to negrligence.

It is submitted that the New Hampshire Supreme Court's decision in
Bonte is applicable in the Philippine setting. Our Constitution, which mandates
the protection of the life of the unborn,3 28 supports this proposition. If in
Dobson, the Court cited public policy considerations to discard the injured
child's cause of action, Philippine public policy commands the opposite-our
laws dictate that the best interest of the child must be the primaly
consideration, coupled with the State's "unwvavering resolve to penalize
abortion at all stages."320

2. Teniniation of/Paenanq

There may be instances in which parties to a surrogacy arrangement
wish to terminate the pregnancy. Depending on the parties' agreement, their
contract might include a clause giving the intended parents the prerogative to
request for an abortion. Such option is commonly exercised by the intended
parents when the surrogate mother becomes pregnant with twins or triplets
(multiple pregnancies). 330 In the Philippine jurisdiction however, such
stipulation would be void for being contrary to law.

Considering the criminal nature of abortion in the Philippines, if the
surrogate mother consents to the requested abortion, she will be liable under
the Revised Penal Code for the felony of "Abortion practiced by the woman
herself or by her parents." 33' In addition to what its title states, the provision
also penalizes the woman's act of consenting to an abortion practiced by any
other person.33 2 The intended parents may also be criminally charged as
principals by inducement33 3 in the same crime.

m Id. at 290.
CnNST. art. 11, § 12.

C Reyes & Sec, sipra note 18, at 250.
Katie O'ReilIy, If hen Pnnts and .Sin-ogais I agree on Ibortion, TIi A. \N1(,

Feb. 18, 2016, at http://www.theatlantic.corn/bealtli/arcive/2016/0)2/surrogacy-contract-
melissa-cook/463323/.

Rev. Pix. CO( l., art. 258.
Lv I .s B. Riuuins, Ti RIislin P[ N.\iLC11. CluMINAL I.\\ Boo[ 'Kf\)) T 527 (18d

ad. 2012).
Ri l. PEN. C OE, art. 17(1).
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VI. RECOMMENDATIONS

Contracting surrogacy may give rise to various legal concerns, many
of which have vet to be addressed by legislation, regulation, or treaty. Among
the most pervasive issues involving surrogacy are parentage, citizenship, and
the liabilities of parties for breach of the surrogacv contract. In light of these
difficulties, the enactment of an international convention on the matter is a
step in the right direction. A multilateral treaty will result in the existence and
uniformity of regulation among states. Conflict-of-laws problems will be
reduced, and the status of children born out of surrogacv arrangements will
no longer remain uncertain. And with respect to the Philippine setting, it is
imperative that Congress enact a law on the matter in anticipation of a rise in
surrogate births in the country.

A. Prospects for the Hague Convention

The Hague Experts Group meeting in February 2016 was unable to
arrive at "definitive conclusions [...] as to the feasibility of a possible work
product in this area and its type or scope." 34 This was due to their
acknowledgment of "the complexity of the subject and the diversity of
approaches by States."33 5 On a positive note, it was agreed upon that the
mandate of the Experts' Group be continued and the preparation for a
subsequent meeting with a focus on recognition be undertaken.3

It is submitted that at the very least, the Hague Convention, through
the Experts Group, should publish its own draft agreement with mandatory
stipulations to be observed b\ States parties. Next, the treaty must clarify
wvhether commercial surrogacy is permissible or not so as to properly alert
prospective parties to a surrogacy contract. Moreover, the convention must
address the problem of citizenship and statelessness. Taking a cue from the
Convention on the Reduction of Statelessness, the treaty may provide that
"jaj Contracting State shall grant its nationality to a person born in its territory
who would otherwise be stateless.",3 Such a provision will forestall problems
arising from the application of conflicting nationality laws. Finally, the
convention must mandate that the best interest of the child standard be
observed in resolving disputes pertaining to international surrogacy.

I igue Conf. on Private Int'1 Law, CIoclusions and Recoi imendations Adopted
b\ the Council 3 (2015), ti hitps://assets.hcch.net/docs/8e?56bba-54ed-4d3-8()81-
le'77d6950dc.pdf.

Id.

` United Nations Convention on the Reduction of Statelessness art. 1, Aug. 30,
1961, 989 U.N.T.S. 175.
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B. The Case for Regulation

Turning now to the surrogacy situation in the Philippines, it remains
to be seen whether Congress will enact legislation on the matter.

Applying current laws will prove unfavorable to the intended parents,
as the surrogacy contract is void and they must turn to adoption as a last
resort. It will, however, promote certainty and stability as to the status of the
child, albeit with a tradeoff with expediency and convenience. As noted in
Part V, an infant born of a Filipina surrogate will be a Philippine citizen. Such
child will likewise be recognized as a child of the surrogate.

The enactment of a surrogacy law might only serve to render the
child's status uncertain especially vhen applied alongside foreign law, resulting
to a case of conflict-of-laws. For example, when seemingly favorable
Ukrainian surrogacy laws are applied concurrently with French or UK law, the
result is that the surrogate child is legally parentless and stateless. This problem
will not occur if only one law is applied, vhich in our case is Philippine law.

However, before Congress initiates legislation on surrogacv, it must
take a step back and assess the current situation and whether there is really a
need for a law on surrogacy. Perhaps it may be argued that it is too early to
consider legislation given that surrogacy has yet to gain popularity in the
country. It has only been practiced "sometimes" in informal settings."" It may
be argued that in any case, present Philippine laws amply protect the rights of
the child although they do not relate to surrogacy in particular.

While there are very few publicized accounts of surrogacy practiced
b Filipinos, the possibility remains that it exists or will exist as a black market
industry. In a nation where people from depressed areas sell their kidneys due
to financial need,-"" it is not too far-fetched to conclude that the same persons
would agree to carry and deliver a child in exchange for money. In China,
where surrogacy is banned, a booming black market for surrogacy has
emerged with an estimated 10,000 births per year.34 Closer to home, there
have been several hundred thousand cases of Filipinos whose births were

Robles, snpa notc 230.
INMaven j mnalin, KikdeI Se//il Now Briln Done Odine ill R),'li]I. P1ilIPPI]E SI \ R,

Dec. 13, 2008, at http://www.philstar.com/headines/423226/kiney-sClling-now-bcing-
done-onlinc-rp.

lan Johnson & Cao Li, Chila, I e.\Peoas a Boom,;ni I Ideound arket i nr

Alo/ierbood, Ti-iaNI\ YoiiK Tixls, Aug. 2, 2014, at http://www.ntiImCs..com/ 2 0 14/08/03/
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simulated." If, indeed, there is demand for surrogates in the Philippines,
Congress must address it.

A prospective surrogacv lawe should effectively regulate-not ban-
the practice. Prohibiting surrogacy will only drive the industry underground,
as in the case of the organ trade.342 

1\t present, Filipina women are already
advertising surrogacv services online through vebsites like .ruogate II'der and
1iind Slln-oate Alothe: 43 Some of these \vomen are upfront about their
intentions: they expressly mentioned financial motivation as their primary
reason for advertising their services.344 The Legislature must not close its eves
to the reality that people desperate for mioney are xviling to do whatever it
takes to earn; instead, it must ensure that the rights of such persons are
protected. Considering the rapid rate at which technology and medicine is
advancing, sound policy dictates that our laws be updated to keep up with
these changing times.

Schuck identified four areas which must be addressed by a future
surrogacy statute. I r!, there must be authoritative norms to govern the
agrecments. I-le sugested that the contract provisions to implement these
norms should be standardized. Second, it must address contingencies. A
common problem in surrogacy arrangements arises vhen either or both
parties changes his or her mind. The law must be ecuipped with provisions to
enable the parties to deal with such a situation. 'hrd, pnemium must be given
to informed consent. The law should provide safeguards in order to ensure
that the parties are as "fully informed as is reasonably possible about their
contractual obligations and about howy these obligations will be enforced."3 4 '
And/jour/, it must safeguard the best interest of the child. Schuck opined that
custody should, if possible, be awarded to at least one biologicallv-related
parent. Provisions for) support obligatio ns are also desirable.

Proposed provisions for a Philippine surrogacy law are discussed
below.

Ixplanatorv note of Scn. Francis N. Pangilinan, S. No. 1409, 13th Cong. 1- Scss.
(2004).

(e;Cmma1 HaIgaIVoIa, rthm Ir/, (on/inns I&a/r 1spiteI on Timis/nan/adon o 1wfoorne:r,
ABS-CBN NiAs, Mar. 8, 2009, a! http://news.abs-cbn.ecm/special-reporr/3a/08/09/Irgan
-trade-co ntinues-cdespite-ban-tIransplantatiotn-fotreigners.

-Yinm 3a Moth/i: 1 q DonoI:r, and 0nrw Dono:r in .1)ln//a, St R ROITE I NDI)R, a!
http.//www.surrtgatetinder.comni/surrogatmthers/ Philippines/Manila/ (last viSitcd Mar.
11, 2016); 1 /n A Il/bn-r in Pi/ipineS, FIIl) St RRI I Mil n ilR, at http://www.find
surr)gatCIothCr.comI/surrogatc-mothters/philippincs (lIst visited Mar. 11, 2016).

Id.
Schck, sun/a: note 39, at 1805.

P1111,11TINI: LAWJ(WRNAL



21i1GL C ilPLIEINI'f1S OF SURRO ACY

1. Stawdard (onFract Pmris/onus

To eliminate uncertainty and ambiguity as to the interpretation of
surrogacy agreements, the law must provide for certain mandatory stipulations
to be included in the parties' contract, thus:

SAuum ag cont/ract: mandatoU st/ta/atiois. All surrogacy contracts to be
valid must contain substantiall' the following matters:

1. The surrogate mother, and her spouse, if any, agrees to pregnancy
by means of artificial insemination or in vitro fertilization;

2. The surrogate mother, her spouse, if any, and the donors agree to
relinquish all parental authority and rights over the child in favor
of the intended parents;

3. The intended parents shall be recognized as the legal parents of
the child; and

4. Nothing in the contract shall be interpreted to limit the right of
the surrogate mother to make decisions to safeguard her health
or that of the embryo(s) or fetus.

The first stipulation is consistent with the Fanily Code which requires
the consent or ratification of both spouses to the artificial insemination of the
wife.3 46 The second stipulation, though requiring the waiver of parental rights,
is permissible under Philippine law. If passed, this proposed Philippine
surrogacy statute will constitute the legislative authorization needed to effect
a renunciation of parental authority in accordance with the Family Code.3-
As to the third stipulation, the same is a necessary consequence of the
renunciation of parental authority. The surrogate child's Certificate of Live
Birth should attest to the fact that he or she is the child of the intended
parents, similar to what is done in cases of adoption.3 -8 Finally, the fourth
stipulation is intended as a safeguard against exploitation and coercion of the
surrogate mother. Cases like Bal)' Gaauunuy-where the intended parents
insisted that the surrogate obtain an abortion-will be avoided. This provision
guarantees the surrogate mother and child's constitutional right to health."i 9

" 1 xi. CoD., art. 164, 1 2.
Art. 210.

38',, Rep. Act No. 8552 (1998), 5 14.
ND C(i\sr. art. 11, 5 [5.
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2 .Aiocmp/ince and Terminationi

With regard to voluntary termination, the ABA proposed that it is
permissible only if notice of termination is given by any party to the surrogacy
contract before the surrogate mother becomes pregnant by means of assisted
reproduction. 5) It is submitted that such provision should likewise be
applicable in our jurisdiction to protect the legitimate expectations of the
parties. Moreover, no action for damages shall be in consequence of a
voluntary termination, as the contract has vet to be performed by either party.

Should either party breach the surrogacy contract, the injured party
may bring an action for specific performance before a court of competent
jurisdiction, subject to certain exceptions. As earlier discussed, some
contractual stipulations may not be enforced by specific performance. A
provision requiring the surrogate to be impregnated is an example-this is but
a consequence of the right to voluntary termination. Another instance where
specific performance will not lie is where a stipulation on abortion is sought
to be enforced. Such a provision is contrary to Philippine law, which penalizes
abortion.3 1 In contrast, other contractual stipulations which are "central to
the integrity of the arrangement" 5 may be enforced, such as a provision
requiring the surrogate mother to undergo medical testing.

3. Iaccreditationi and Testin

A prospective Philippine surrogacy law must likewise provide for
accreditation of ART clinics to protect the health and well-being of Filipina
surrogates and children. Taking a cue from India's Draft Assisted
Reproductive Technology Bill, the law must estabhlsh a government agency
under the Department of Health specifically mandated to regulate the practice
of surrogac-. Such agency will then be tasked with the following:

1. Identifying and ensuring compliance with minimum
requirements related to staff and physical infrastructure of ART
clinics;

2. Regulating the impregnation procedures (artificial insemination,
in ritro fertilization);

Amcrican Bar Association Nodcl Act Governing Assisted Reproductive
Technology (20()8), 3 706(1) Alternative A.

Ri-a. PrC\. CODE, arts. 256-259.
Schuck, spri notc 39, at (807.
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3. Providing guidelines for selection of patients and requiring prior
physical and psychological examinations; and

4. Framing standards for post-parturn care of surrogate mothers.

It is submitted that government regulation of surrogacy procedures
wili prove favorable to allthe contracting parties. The standards to be imposed
on ART clinics guarantee that the entire process will be performed by
qualified persons and under the most sanitary conditions. Intended parents
can remain secure in the fact that the selected surrogate mother has been pre-
screened for ai diseases that may be transmitted to the child. Psychological
counseling for the surrogate mother will likewise ensure her readiness to face
the consequences of the surrogacy arrangement, i.e. giving up the baby. In
turn, the conduct of psychological evaluations and tests on the commissioning
couple will determine their fitness to become parents.

4. Fonr// Cont/mtin Panies

As a further safeguard, foreigners wishing to use a Filipina surrogate
must shoxv that they are permitted to do so by their national laws.353 Similar
to adoption requirements, the Philippine surrogacy law must require an alien
intended parent to prove that the laws of his country will recognize the
surrogate child as his own. 54 By providing for such requirement, uncertainty
as to the parentage and citizenship of the child will be eliminated. Moreover,
only aliens who come from countries with which the Philippines has
diplomatic relations should be alloxved to contract surrogacy in the
Philippines.5

Finally, a prospective Philippine surrogacy law must require the
foreign intended parents to bear the following costs, in addition to general
medical expenses:

1. The cost of bringing the child from the Philippines to the
residence of the intended parents abroad, including all travel
expenses within the Philippines and abroad; and

2. The cost of passports, visas and other travel documentaion.5 (

Sce Rep. Act No. 8043 (1995), § 9(e).
N ee 9(gf.
.S cc 9 (It).

065> §12.
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CONCLUSION

The rise in cases of surrogacv can be attributed to rapid advancements
in technologv. New dcvelopments in the field of medicine make it possible
for infertile couples to have children biologically related to them, while the
accessibility of the internet and social media allows prospective intended
parents to seek options outside their home country.

However, contracting surrogacy is not without its pitfalls. One who
wishes to consider it must assess all the possible risks involved. From the
moment the contract is negotiated up until the child is to be taken back to the
intended parents' home country, various issues-legal, medical, and
bioethical-may arise. Among these issues are the enforceability of the
contract, legal parentage, citizenship and statelessness, and liability for a
breach of the agreement. What happens when one of the parties changes his
or her mind? The disparity among laws and judicial decisions of different
countries makes it impossible to provide a categorical and uniform resolution
of this issue. While some countries have already passed legislation pertaining
to surrogacy, the practice remains unregulated in other jurisdictions. This lack
of reguilation results in uncertainty as to the effects and consequences of
contracting surrogacv. Thus, prospective parties must tread with caution when
entering into such arrangements.

The passage of comprehensive and effective surrogacy legislation in
the Philippines is critical for the protection of all parties involved. A special
law will ensure the well-being of the surrogate and the child while upholding
the legitimate expectations of the parties. Such legislation will thwart the
possibiliti of abuse and exploitation. Considering that current Philippine law
considers surrogacy contracts as void, it is critical for the legislature to take
steps to regulate the practice. While one can understand the plight of hopeful
parents longing to have children, their sincere intentions cannot override the
dictates of the law. Nevertheless, in the event that Congress decides to pass
surrogacy legislation, government agencies and courts must not be too quick
to mechanically apply it-for the best interest of the child must be the primary
consideration.
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