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I. CONTEXT ...AND PRETEXTS

Macau, a tiny territory located in the South China sea, is a Special
Administrative Region of the People's Republic of China (PRC), since the
20th December 1999, thus ending several centuries of Portuguese official
dominance enjoying a high degree of autonomy, as eloquently announced
both in the international arena ex vi the Joint Declaration of the Portuguese
Republic and the People's Republic of China on the Question of Macau,
signed in Beijing in 1987 - deposited jointly by both parties in the United
Nations - and, domestically, in the lato sensu subnational constitution, the
Basic Law of the Macau Special Administrative Region (SAR).

The Macau SAR possesses, along with Hong Kong, a singular status
in both the comparative constitutional law fields and the international law
one posing new and demanding challenges in both perspectives that are
slowly motivating further research focused on Macau allowing new
perspectives and the breaking of traditional outdated boundaries that were
perceived has having dogma status.

The innovative and (outside the box) status and design of Macau,
and Hong Kong, contributes greatly to the blurring of concepts such as
federalism and territorial autonomy, or the rethinking of international law
personality attached to territorial based entities besides states. Or, for
example, the immunization - at least to a certain high degree - of its
subnational legal system vis-d-vis the legal system of the sovereign including
the non application of the vast majority of the norms of the PRC
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Constitution. The co-existence in China of One Country, Two systems,
three legal systems (Mainland, Macau and Hong Kong) is a normative fact.

Another key note to address is the constitutive relevance and role of

continuity, namely of the fundamental rights, as to be seen later on. Another
key note is also the role of international law, in the form of the Joint

Declaration of Macau, in creating and designing this cocktail of novelties
and unconventional solutions.

Macau legal system was and is a continental legal one and
particularly rooted in the Portuguese one hence carryihg a westernafized
system of fundamental rights' - in its norms, in its spirit, in its interpretation
models, etc. - from its former status linked to Portugal to the present one. In
some areas it even surpassed the level of pro libertate legal solutions of its
former tutor (Portugal). That was the case of, for example, the law on
religious freedom or the law on freedom of demonstration. The apex
example of this surpassing phenomenon was, however, the Macanese
Amparo.

Somehow enigmatically Macau had a recurso de amparo in force in its
plenitude in its own legal system at least from 1991 until the ends of 1999.
We emphatically use the adjective derived from enigma since neither the
previous landlord neither the future full sovereign that is to say Portugal and
the PRC, respectively, had any record of the amparo institute proper 2. In
this respect, Macau presented itself as a sort of an isolated island vis- i-vis
the two sources of Imperia proclaiming the honour of being the holder - in
positive differentiation - of this much appreciated and renowned remedy of
fundamental rights.

II. THE AMPARO(S) AS A GLOBALIZED INSTITUTION

In addressing the subject of the amparo institution in a short and
general overview one can, with HECTOR FIX-ZAMUDIO, declare,
without any exaggeration, that the amparo in its several modalities and
designations... presents itself as contribute to the human rights procedural

In what refers to the fundamental rights topic this means that the philosophical and political

foundations and approaches should be western ones rather than, for instance, socialist ones.
2 1Echoing the same surprise based on the amparo absence in Portugal, as well as the of the word in the

Portuguese iurr terminology, -ICTOR FIX-ZAMUDIO, Fi.roludnyperrpectiras deldrovho de amparo) mexicanoy
sm prryeidUn suprnational and, El juico de amparn me.\icano. Su pfrqeti5n en Latinoamecay en los instrumenlos
inlemtionales, both in Ensayos sobre el dcrecho dc amparo, Porrfia/UNAM, 3 ed., Mexico, 2003, pp, 822 and
876, respectively.
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law... of the same magnitude as the habeas corpus, the constitutional courts

and the ombudsman.
3

It seems relevant, and of good use, to bring in here some general

considerations on the amparo and its impact on constitutionality in general

and on fundamental rights particularly. The constitutional complaint (Article
93 Section 1 Subsection 4 of the Basic Law): it turns the Federal

Constitutional Court into a "citizens' court". The access granted by the
Federal Constitutional Court to everyone has profoundly increased the

awareness of the citizens of the role of the Court vis-A-vis public authority4

or, in the Latin American model of constitutional justice it takes outstanding
status the amparo as a privileged mechanism of judicial guarantee of
constitutional rights5 .

Some authors have used plastic expressions labelling the institute
such as the magic associated to its name, the strong fascination that
irradiates6 , a globalized phenomenon 7, or the undeniable expansive strength
and an institution that goes hand in hand with the consolidation of the
democratic freedoms*, a undoubted proved capacity in the defence of the
fundamental rights and a evident operationally and efficacy 9, or, the writ of
amparo as a legal remedy that "could pierce the veil of impunity"'' 0 or a
reference emphasizing that constitutional amparo is one of the most relevant
contemporary juridical institutions in the defense of the human rights,

3I 1I()COR FIX-ZAMUDIO Amparv y lule, in Ensayos sobre cl dcrecho de amparo, l'orrua/UNAM,

3 cd., Mexico, 2003, p 696.
4 P' T'R I IABERIE, El recureo de ampara en ei. ,sema ermano./ekral dejuridiaidn con liludonal, in 0 dircito

de ampan) cm Macau c em direito comparado (coord. P. Cardinal), Spccial issue, Rcvista Juridica dc Macau,
1999, p 182.

Sce, for cxamplc, I iiCTOR FIX-ZANIUDIO, I juido de amparo AMxican. Sup.yenidn en Lalinoamita
.yen lnc instrumenlor intetnadonaeks, in Ensayos sobrc cl dcrccho dc amparo, Porrua/UNAM, 3 cd., Mexico, 2003,
pp. 847 f, JORGE UI.ISE;S CARMONA TINOCO, Dofme.,ic and Jn/ernationa/;udicialpledion o)ffundamental

tghzs a Latin American comparali peripecilv, forthcomin, One Country, Two systcms, "rhrcc Legal Ordcrs -
crspcctivcs of Evolution -: Essays on Macau's Autonomy after the Resumption of Sovereignty by China,

(Eds. P Cardinal/I. Oliveira), Springer.
6 GARRIDO FAI.LA, Tratado de Derrcho Adminstiralio, vol. 1, 11' cd., Tccnos, Madrid, pp. 368,

AI.rEXANI)RIE, SOUSA PINI IIIRO/MARIO BRITO FERNANDES, nmenldrio d IV Retioio Constiludona
AAFDI., 1998, pp. 104, respectively.

7 EI)UARDO FE:IUUIER MAC-GREGOR, Ilrse." nolas .obir elamparo Ihenramericano (deck el derhoproce.al

constildaonal comparado, El dcrccho de amparo en cl Mundo, (cd I lctor lix-Zamudio and Eduardo Fcrrcr Mac-
Grcgor). Porri/UNAM,.2006, p. 12.

' 1I)I,'(; VAI.ADE'S, 1xrtrko, p. XIII, in Pl dcrccho de amparo en cl Mundo, (cd I Ictor ix-'amudio
and E:duardo Ferrer Mac-Grcgor). lorrufi/UNAM, 2006.

SW1.ADIMIR BRITO, O amparo con.siluiona, in 0 dircito de amparo cm Macau c cm dircito comparado

(coord. P. Cardinal), Special issue, Rcvista Juridica dc Macau, 1999, p. 94.
"' NERI .AVII'R COI.ME'NARES, apud Alcxander Martin Remollino, Bulatlat, Vol. \111, No. 37,

October 21-27, 2007.
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democracy and the Rechtsstaat"( tat de Droit). We could - virtually in an
unending way - borrow more from so many other authors from several
varied geo-political contexts or could simply endorse a personal statement
but we believe that the previous references speak for volumes in so many
ways.

In relation to specific jurisdictions one can find depictions such as,
for Spain, undoubtedly one of the key institutions of the constitutional
order' 2, as the Queen of the ways of access to the Federal Constitutional
Court and being closely linked to the development of the Idea of the
Rechtsstaat 13, in reference to Germany. In South Korea, it is well underlined
the importance of the constitutional petition (an amparo model) in
strengthening the fundamental rights, curving abuses of public powers and
fulfilling the effective implementation of the fundamental rights 14. Or,
shifting continents, a superior valourative intention ex vi its creation by the
Cape Verde Constitution 5 .

It has irradiated to an increasingly number of states and expanded its
traditional geography notably to the Eastern Europe area in a manner that in
what concerns the (ndividual constitutional appeal>) the openness of the
constitutional jurisdiction systems is remarkable most specially when
compared with the western European countries'-. In fact, besides covering
the vast majority of Central and South America, the amparo - although
using different nomen iuris and specific procedural and substantive designs,
thus varying in shape and depth - is to be found in western Europe like in
Spain, Germany, and also in many central and eastern European states such

" CARLOS AYAI.A CORAO/RAIVAl. CI tAVI-:RO GAZDIK, Elaniparx vonstiudonalen Vene7ela, in
El derecho dc amparo en cl Mundo, (cd IH1ctor Fix-Zamudio and Eduardo Fcrrer Mac-(;rcgor).
Porrua/UNAM, 2006, p. 649.

12 ENCARNA CARMONA CUENCA, Iw cis'i del rrcuro de amparo, - la proletidn de laor dereobr
./undamenlaks entre elpoderjudidaly el "'Fibunal Con.litucional, U. Alcali, 2005, p. 23.

1' PFTI'IR HIABERLE, E!l rcurro de amparo en el isteoma dejur'diaidn conslijudonal de la Repihkca I :ederal de
Alemania, El derecho de arnparo en el Mundo, (ed 1-16ctor Fix-Zamudio and Eduardo Fcrrer Mac-Grcgor).
Porrui/UNAM, 2006, p 726.

4 AlIN KYONG-WI IAN, The Consfitutional Cour and L2za/ Chanqes in Korea: Post 1987 Deirlopmeni , in
Derccho comparado Asia-Mixico Culturas y Sistemas Juridicos Comparados, (cd) Jos6 Maria Serna de la
Garza, UNAM, 2007, pp. 59 ff

.JOSE LOPES DA GRAA, 0 rcurso de amparo no rtoema cynstitudonal cabo-tirdoano, l)ircito c Cidadania,
2,1998, p 200.

MICHELE MISTO, La giu.rfij.'a raoOilu-ionak nei Parili dell'Europa itnim-oreniale, in La Giustizia
Costituzionale in Europa, (Marco Olivctti/Tania Groppi, cura di), Giuffr, Milano, 2()3, p. 321
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as Russia, Slovenia, Slovakia, Poland, in Asia 17 as in South Korea, Taiwan or,
very recently, the Philippines and in Africa, Cape Verde 18.

It has also constituted itself as a strong motivator item for
comparative constitutional law, it is undeniable that the interest of the
European doctrine in studying the Latin-American constitutional justice
systems was attracted most of all by the amparo' 9. On the other hand, this
institution was itself involved in many operations of circulation between
legal systems interacting, influencing and re-influencing, being a paradigm of
import/export but also of re-importation of, first of all, the institution
proper and then the concrete solutions and adaptations 211 to the legal systems
in general and to the fundamental tights and constitutional review systems in
particular.

In some legal systems that do not possess the amparo in its
fundamental rights systems guarantees arsenal, it is possible however to
underline the existence of some movements, namely in the constitutional
doctrine, but also in some constitutional revisions processes 21 proposing its
incorporation in the legal system such as in Portugal22.

17 Macau is an open case as to be seen. On the other hand, it seems that, in spite of a different general

background of common law, other cases could be added such as Nepal. On this, ANTONIO KATCI II, As
.bnles do dits/o em Macau, FDUM, Macau, 2006, pp. 172 and ff., BIPIN ADHIKARI/B.P. BIANDARI, Quest
fir addilional subrlane and procedures tourdr proteclion qf fundamental rgtshr in des rlpisq comntries, in 0 direito de
amparo em Macau e em direito comparado (coord. P. Cardinal), Special issue, Revista Juridica de Macau, 1999
,pp. 119 and ff.

18 See, for an extensive list, Eldereho de amparo en elMundo, (ed I Hictor Fix-Zamudio and Eduardo Ferrcr
Mac-Gregor), Porru,/UNAM, 2006. In addition to this list of addressed legal systems one should include the
cases of South Korea, Taiwan and the Philippines, as seen.

9 GIANCARLO ROI.LA/ELI,ONO1ZA CECCII- RINI, Sitli l Diritto Cosilu .'onake Comparalo, 3th
ed., FCIG, Genova, 2005, p. 167.

21, PAULO CARDINAL, La institud(n del reurmi de amparo de blr derecharfuntimen/ale.y laju.luso/nia - las
caso de Macau. (abo Verde, El dcrccho de amparo cn el Mundo, (ed I 1ctor Fix-Zamudio and Eduardo Ferrer
Mac-Grcgor). Porrua./UNAM, 2006, p. 892. See also, (;IANCARLO RO].IA/EIEONORA
C1CCFIIRIN I, ob. and loc cit.

21 See for example, JORGE MIRANDA, A fifali!aZao da constiudonak'dade - sni'isr eprobkmargerair, in (0
dircito de amparo cm Macau e em direito comparado (coord. P. Cardinal), Special issue, Revista juridica de
Macau, 1999, pp. 78 and forward.

22 A strong recent movement in Portugal can be seen claiming the introduction of the amparo, albeit
with the necessary adaptations including changes in the constitutional review mechanisms max-ime in the non
abstract/concrete one. See, for example, with probably the most thorough work in the subject, for a defense,
JORGI IEIS NOVAIS, Em ie/era do reurro e ampao consliludonal I'lhemis, vol. 10, 2(115, pp. 91 and forward,
also JOSI DE MEIl.O ALEXANDRINO, A esrrulurapo d .ristema te kreritos, fiberdades e Xanntias na Con.rtiluido
Portugue.ra, Vol. II, Almedina, 2006, pp. 487 and 488, PAULO CARDINAL, Dirrilo. desamparadus?, Boletim da
Ordem dos Advogados dc Portugal, 21, 2002, pp. 60, and, on the other side, having doubts and leaning to
the refusal of its consecration, namely considering the existence of a quasi-amparo, CARLOS BI.ANCO DE
MOIRIS, Just ra constiluonaL II, Coimbra Editora, 2005, pp. 989 and forward and 1040 and forward,
FIRNANDO ALVIES CORRF.IA, Dircito Constitucional, Almcdina, 2001, pp. 22 and fomard, RUI
MEDEIROS, A dei,'do te incon./iludoaldade, UCP, 1999, pp. 352 and forward. Ior a listing of the (most)
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Some say that the amparo is in crisis; hence there is no reason for
introducing (or reintroducing, in the case of Macau) an institution that is
under attack. That might be so in several jurisdictions due, mostly, to it's
extremely popularity among the citizens, after all, the beneficiary targets of
this protective institution. However, one must point that in such countries,
for example, Spain, Germany or Mexico, the driving objective is to reform
the institute, to find ways of minimizing the problems brought by its wide
use, and not to, by any way, simply eliminate it23.

III. AMPARO IN ASIA

A few words on the Asia cases are due namely in order to dismantle
possible lines of argumentation and denial of the adequacy of such
mechanisms of protection of fundamental rights in the Asia geo-political
context and its own cultural and juridical different background that would
rather deny the accommodation of amparo institutes in their legal systems.

As one will see, besides other reasons, facts show that it is possible
to give amparo to protect fundamental rights in Asian legal systems without
rushing to conclude that it is distorting its social and cultural backgrounds.

In South Korea, constitutional complaints - a sort of amparo
somehow rooted in the German model as its label indicates - are a relatively
recent kind of constitutional litigation that was adopted when the

authors pro and against the amparo in Portugal, and revealing a doctrinarian majority Favoring the
introduction of the amparo, JOSI, DE MEI.O ALEXANDRINO. ob. c loc. cit.

2' See, for example, ARAGON REIYI'S, Prnblemas del acumso de ampatr, PABLO ' 'Rl. Z TFMPS,
Trilunal cnsliluidnal, juye ordinatio.y una deud, pendienle del kgilador, both in Pablo 1'ircz Trcmps (coord), L.a
reforma dcl rccurso de amparo, Tirant Lo Blanch, 2004, pp. 145 and forvard and 177 and frorward
respectively, for the Spanish case, .U'I'A LIMBACH, luntidny significado del rn:,o iconi.iluional en Alerniaia,
Cuestiuns Constitucionalcs, 3, 2000, pp. 67 and forward, affirming nla uprrian delti curv consfillionaln .d, d a
di'cride, .ya que en kh becho.r los du&danav.y a; dudadanas han inlernaliado "la perejirinadr;n a Karlsruhd" a talputo.
qeya no espaible imaaginar nue trm ai.stemajuridic .Sin el recuro constituional') p. 87, P'FI1-AR HABEI11;, l recur:,,

de amparo en el5itemagermano/ederal (k,'uidicain constituional, cit., passim, for Germany; regarding Mexico, for
example, HECTOR FIX-ZAMUl)IO, La reforma en el derecho de amparo, in I :nsayos sobre el derecho dc
amparo, Porrui/UNAM, 2003 and Eljuio de ampa-o me.%-icano. SY prlyecatin en Lalinoamrica at., CARI OS
N ATAREN, Btmrs rekxiones so/re la./uscione s del aenparo para e/iconr.y las propue.tas de .ii reetna, in La ciencia dcl
dcrccho procesal constitucional. Estudios en homcnaie a I Ictor Fix-Zamudio cn sus ciocuenta afios cona
investigador del derccho, t. \'11, Procesos constitucinales de libcrtad; "duardo Ferrer Mac-Gregor, y \rtur,
Zaldivar Lelo de Larrea, (coord), Universidad Nacional Aut6noma Dc MlWxiCo/lnstituto Mexicano Dc
Derecho Procesal Constitucional/Marcial Pons, 2008. The reform is also being an issue - but not the
elimination - in other legal systems, such as in Argentina, JORGE IUEINALOt)0 VANOSSI, La e.\ eclalin' de
una nuea "l. y de Ampart", in idem, or in Nicaragua, FRANCISCO ROSAILS ARGUI ), Phpuesa &
n'/nsma a ha I aY de lmparo de Nfwaerapua, also in idcm.
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Constitutional Court was established and borrowing words of the

Constitutional Court itself:

It is the most distinctive feature of the
Constitutional Court. It may be considered a
revival of the old "Shinmoonko" [a large drum for
advancing the people's petitions, which existed in
the Chosun Dynasty (A.D. 1392-A.D. 1910) and
could be beaten by anyone who wanted to make a
direct petition to the King].

Under the Constitutional Court Act, it is established that anyone
whose fundamental rights guaranteed by the Constitution have been
infringed through the exercise or non-exercise of governmental powers may
petition the said court for relief. If a legislative act, presidential decree,
ordinance or other law directly infringes upon an individual's fundamental or
basic rights, the individual may file a constitutional complaint against the law
itself. The Constitutional Court asserts that the constitutional complaints
serve two functions: one, to protect the individual's fundamental rights and,
two, to safeguard the Constitution.

Since the Korean amparo is viewed as a special and supplemental
remedy for fundamental rights, those who want to file a constitutional
complaint must exhaust all prior procedures to remedy the situation, if any is
provided for by law. However, the Court has established some exceptions to
this principle, which serves the latter function of constitutional complaints.
For instance, if a case contains a significant constitutional issue, the merit of
the case can still be heard, despite the fact that the petitioner did not exhaust
all procedures. 24, As to the success of this new mechanism in terms of
acceptance by the civil society one can say that currently in Korea, the
proportion of constitutional complaint cases in comparison to the total
number of all cases has been the highest. 25

' In hLip.J1 Ovccourt.,i.rh _rn or, as an author said, (/(11/ourdlwi, le treou: cifli/utionne/
.ou' un ide Iti- i iporlall pour~garanfir Lr., d diite d ',m e ie e l is berti" in (.orio I IJON I IAK-SI ON, I p'icatipin dt

panudp tipe deprpartinnu/il d.ans Julie. co lu/ionnlle ri Ctie, paper, \"llth World Congress of the International
Association of Constitutional I .aw, in Athens, (;rcucc, June, 20)07

t- (/ v ~- ,---- -- l-.5 - nL )a- ' cr;2)' ,2r. ';--X )N',-201 lak-Scoi _0 • c.al11.4iN
htij J/ssw \\ lss Tn r / \% rs 15/'irOyilri.'21() P2U lI~ co See also, Al IN,
KYONG-WI IAN, The. (n.stilu/ional iuuir oil., CI :11 F YOUN I IWANG, C tilksi, iIe (Consilulional (mvphainl
again.,l he Ordinagy Cnurls' Ju4gementf in "I'erm.f q/ Ilamin g and PIiporional/y 'i in Koreai (.enjiutional Roiew,
paper presented at the VIlth World ('ongress of the International Association Of (Onstitutional La", in
Athens. Greece, Julc, 217, Lii wii . c _ eoeloin.-r pi/w l'ipsc_)_', .2221)r." 201 1wvii.i' 20
(:hc" ,20YOlun.pdf

SCI 1111: YOUN I IWANG, Calico on /he Ciu.,sil(aiphiii/ai.
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Regarding Taiwan, the role of the Juditial Yuan Court - the highest

judicial organ 26-in improving the human rights trough the amparo judicial

interpretation mechanism is well acknowledge 27,. The Constitutional

Interpretation Procedure Act, from 1993, establishes:

A petition for an interpretation of the Constitution
may be filed under one of the following
circumstances: (2) Where an individual, a legal
person, or a political party, having exhausted all
judicial remedies provided by law, alleges that
her/his/its constitutional rights have been
infringed upon and thereby questions tie
constitutionality of the law or order applied by the
court of last resort in its final decision;.

The judicial activism of the high instance has been considered a

precious tool in the achievement of the Rule of Law and the protection of
fundamental rights gaining, as some author says, widespread public

support28 .

In the Philippines the amparo is still a newborn although already

used in several high profile cases. The amparo writ was created 29, by the

Rule on the Writ of Amparo,311 which was approved by the Supreme Court

on 25 September 2007. It's Section 1. Petition reads as follows,

The petition for a writ of amparo is a remedy
available to an), person whose right to life, liberty
and security is violated or threatened with violation
by an unlawful act or omission of a public official
or employee, or of a private individual or entity.

26. Comprising 15 (;rand Justices and these constitute the Council of (rand Justices as well as the

Constitutional Court.
.7 C:I IAN (-F A\ I,, 'lTA' lfgalC. ut" and .Sy/em s 'I'aiwan, Kluwer law International, 2(106, pp. 26 - 27,

and 5) ff. See also TONI (;INSBURG, Judial retiw in new demoruiers - Con.ilulional cvuri. in Asan ,'r,
Cambridge UP, 2003, cspecially pp. 123 ff

2 See TSUN(; FU CI IiiN, 'Te Ritle q'law in 'fainm, in The rule of Law: Perspectives from the Pacific
Rim, pp. 110 ff.

It seems that the driving force of its creation was the necessity of trying to put an end to the high
number of cxtiajudicial killings and enforced disappearances in the country. I lince, the Philippine Supreme
Court uphold a pro-activc rilc in defending the fundamental rights of citizens resorting to its cinstitutiOnal
competence to promulgate rules for the protection and enforcement of constitutional rights, ex 1i the 1987
Constituton of the Republic, Art. VIII, Sec. 5151 . On this power, (f a traditional trend, see, or example, for
an overview, OAQUIN 6. BI RNAS, Te 1987 Cu.iluulian sf1' n'pubic s//lie Philippines: a 6.imenlal', Re
Book Store, Manila, 21103, pp. 96,9 and ft, II ('TOR 1)1: ,I:(N, Philippinse (.wsili1ional lIar -.. Pi/ciplev and
cas., vol. 2, Rex Book Store, Manila, 2)X)4, p. 579.

' A.M. No. 07-9-12-SC
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The writ shall cover extralegal killings and
enforced disappearances or threats thereof. "3

As can be seen, the scope of this amparo is very limited but it is not
reduced solely to a habeas corpus, In its country of origin, the recurso de
amparo, is of much broader application than what the Philippine Supreme
Court has decided to adopt under the present Rule. It is also much broader
in scope and application than the writ of habeas corpus, because the latter is
limited to cases of illegal confinement or detention.32 Justice Adolfo S.
Azcuna defined the Philippine amparo as "a special constitutional writ to
protect or enforce a constitutional right (other than physical liberty which is
already covered by the writ of habeas corpus), in consonance with the power
of the Supreme Court to adopt rules to protect or enforce constitutional
rights."33

Apparently high hopes on this very new mechanism cohabit with
tensions originated in some high public authorities3 4 thus not allowing yet
finding out whether or not the writ of amparo becomes an effective tool.
Time will tell.

Iv. THE CONTINUITY PRINCIPLE

A paramount principle in the Joint Declaration (and in the Basic
Law) in general, as well as in the fundamental rights topic, is the principle of
continuity:35 'The current social and economic systems in Macau will remain

11 Some other relevant norms are as follows: 'The petition may be filed by the aggrieved party or by any
qualified person or entity in a given order, the petition may be filed on any day and at any time with the
Regional Trial Court of the place where the threat, act or omission was committed or any of its elements
occurred, or with the Sandiganbayan, the Court of Appeals, the Supreme Court, or any justice of such courts,
the writ shall be enforceable anywhere in the Philippines. The petitioner shall be exempted from the payment
of the docket and other lawful fees when filing the petition. '1he court, justice or judge shall docket the
petition and act upon it immediately. Upon the filing of the petition, the court, justice or judge shall
immediately order the issuance of the writ if on its face it ought to issue. The clerk of court shall issue the writ
under the seal of the court; or in case of urgent necessity, the justice or the judge may issue the Writ under his
or her own hand, and may deputize any officer or person to serve it.

. FL.A.G, Ptiiner )n The V;7,l 0/ lnmparo, 2107,
http:/i/philippines ahrchk. oct/pd f/I ne,'( )on rtOf \mnparoi.pd f

.3 Apud, ISNIAlI'. G. Kl.AN, Vi'ii s'amparopolcI/. a/li., aiiin. I abuses, Inquirer, 2007. See also, NI'RI
.JAVI ItR COL MEN.'\RFS, Inilia/lna/4,i On T/e Philippine. .mpani, (ODAIL., 2117.

'4 See, fir example, AL.FX.NI)ER MARTIN RIN.O1.1.INO. T/e WIai tf/lmparv and..lO 197, cit.
" On this nuclear principle, aming others, J)R I' COSTA )LIVEIRA,'I .1nlinuidade do ordenamenlo

.urtdito de Macau na 1-i B/io da./ivura Re io Admintitnaira fE.pedal Revista Administraciio, n's 19/21, 1993,
PAUIL) CA I)INL\., ) Re ime.lucdico d/ldrocaaa no (un/lc.lo da Ii 3ld'ao, AANI, Macau, 1992, pp 71 - 77,
idern, "'Ihe judialutoaranlee." ojf mdamrnlal hl,"/i/ in, /alaiu /ea/ ),/em - a parco: under Ih/ose of iontinuz/y and /

aulonomy ARMANI)O [SAAC, . 'huianiir ic,.i/uliona! tc/nc/mn, on I/e Ami Io .S.,pherr o)juniidiion of wlea
.3"edial .dmniinioir Relgion' Cour.s paper delivered to the 4 u, Comparative Constitutional Law Standing
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unchanged, and so will the life style. The laws currently in force in Macau
will remain basically unchanged.' 36.

As for the continuity dimensions, one has continuity of the social
system and of the economic system and also continuity of the normative
acts basically unchanged, also referred to as the principle of the inalterability
of the essential. One of the main pillars of the transition is clearly
proclaimed in this normative discourse - the principle of continuity -7

and thus reinforcing the idea of it being based on the previous special
identity of Macau.

At this point it is worth mentioning telegraphically some of the
following ideas brought forward by Sun Wanzhong:

The creation of new legislation imposes that it
should be prudently taken into consideration the
relationship between the Basic Law and the laws
previously in force, but also the maintenance of
the European. continental legal system
characteristic as a way of underlining the typical
style of Macau, and it should be mentioned that
one of the messages contained in the One County,
Two Systems principle is the admissibility of a
regime left by a foreign state in the condition that
it is not in violation of the Basic Law.38

The principle of continuity does not affirm itself as absolute,
meaning that the principle of continuity does not have to be construed as
meaning intangibility. It does not claim as synonymous with intangibility
inasmuch as the contracting parties had intended to prevent an undesirable

Commttee Conference, Bangkok, May, 1999, pp 46 ft. For the Hong Kong case, YASH GItAI, The continuity
sJ'laf " and kgal rsghs and obgations in the SAR, long Kong law journal, Vol. 27, 2, 1997, where the author
clearly states that '[tihese issues need careful consideration when there is a change of sovereignty to ensure
certainty and clarity in the new legal regime and that the vested rights are maintained [...I These
considerations are particularly important in long Kong where the basic intention as reflected in the Sino-
British .Joint Declaration and the Basic Law is to maintain stability and prosperity by continuing most aspects
of previous systems, particularly of the laws', pp 136-137.

36 Joint Declaration, Article 2(4) and see also l and Ill of Annex I with some differences in the language
of the late norms.

17 REQ')UIi;JO PAGES, La.r normaarprconliucionaksry elmito delpsdr onstiqyente, CEPC, 1998, elaborates
on the continuity as a principle as well as on constitution versus continuity and, among several other
important reflections that may apply to the Macau case, says that continuity does not suffer a bigger fracture
with a new Constitution compared to the erosion that may happen due to the normal activity of the
constituted powers.

11 A Lei Bdica ia RAIDM e a con.,'lruc do s slemajuithsi de Macau, Boletim da Faculdade dc Direito,
Macau, 13, 2002, p 54.
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sclerosis of the legal system.39 In truth, this characteristic of elasticity of the
principle of continuity - although limited one must say - consists an
added guarantee to the effective survival of the legal system since it allows
the legal system, without abdicating from its essential characteristics, to
adapt to the natural and unexpected evolutions of the social system where it
is inserted.40

The limit to the fullness of the principle of continuity cannot be
reduced only to the thesis of the maintenance of the laws save in that
aspects that oppose the Basic Law or in that it will be subject to subsequent
alterations. Otherwise, that will simply mean carrying out the emptiness of
that apex principle and consequently rendering it useless. One has to admit
the possibility of the introduction of those alterations not being permissible
as these alterations consubstantiate basic changes. 41 With this, we intend to
mean that the general principles that characterize/shape the Macau legal
system cannot be disregarded as well as the diverse legal regimes - for
example, of the fundamental rights in general and of each right in itself -
they cannot have its ratio deviated or overwhelmed. In other words, the
essential content of a given juridical regimen will have to be respected and
kept.

Thus, the principle of continuity - of the present social and
economic systems and, in order to secure this, the laws currently in force
will remain basically unchanged - constitutes the master guarantee of the
transition process as we envisaged it. This principle is reinforced in Annex 1,
III, of the Joint Declaration, which states that following the establishment of
the Macau SAR, the laws, decree-laws, administrative regulations, and other
normative acts previously in force in Macau shall be maintained unless they
contravene the Basic Law or are subject to any amendment by the Macau
legislative body. The Macau Basic Law contains an identical provision.

The apparently paradoxical relationship - transition versus
continuity - can be defined as a political and diplomatic formula created to

"' PAULO C.ARDINAL, Or dirrilos fundamenlair em Matau no quadro i/a lranurio: at. uma.r Co'sideraf-Ar,
CucsNtiones Constitucionales, 14, 2006, p 32.

"' If it is the itrila.s that the legal system will have to be maintained although not in absolute terms, then it
is not any less true that it could only be modified in respect to the limits established for and in the Join
Declaration.

" I.OK WAI KIN seems to be purporting a somewhat similar idea by proposing a difference between
the .piril of the laws and its basic value as opposed to the specific writing of the normative rules. The latter
would be changeable. One can assume that the former would not, Impacto da Lei Bdisc da R'ILAI na ronrpilo
do Dirrilo de Maau, Bolctim da Faculdadc de Dircito, Macau, n." 13, 2002, p 61.
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ensure some balance between the resumption of sovereignty by a sovereign
state and the respect for the history, culture (including the legal culture), and
specific identity of Macau. It also acts as a vote of confidence in the future
by respecting the past. So, if it is true that we faced a change in the landlord
in Macau, it is also true that the transition will not eliminate what existed
before December 1999 but, on the contrary, it will be maintained.

Besides the general principle of continuity, the Joint Declaration and
the Basic Law state that all fundamental rights and freedoms will be ensured
and thus ensuring an autonomic dimension of the principle of continuity,
which reinforces it in this field. The continuity principle is the guideline and
hence the idea of permanent fundamental rights in spite of the transition and
the transfer of sovereignty process. 42

Summarizing we can conclude of a triptych dimension of the
continuity principle: continuity of the life-style, continuity of the legislation
and, continuity of the fundamental rights.

V. DISCONTINUITY IN AMPARO

In designing the judicial machinery for fundamental rights
application, the principle of effective judicial protection - and its
corollaries 43 - is of utmost importance in this field, and it was well dictated
before the transfer of sovereignty and it seems to have survived relatively
well, at least as for example, to what concerns the opinion of the Second
Instance Court, in ruling 166/2003, where it is stated, namely that it is not
difficult to see in article 36 of the Basic Law the establishment of the
principle of plenitude on the judicial guarantee, and, it is established a
general principle of effective judicial protection to safeguard all subjective
juridical positions as well as a special principle that guarantees all the access

12 Our, Petananenl.lundamenfal rnghts in a ke.al Ayslem in transilion, 1.awasia, Seoul, 1999. Ihis apparently
paradoxical relationship - transition versus continuity - can be defined as a political and diplomatic formula
created to ensure some balance between the resumption of sovereignty by a sovcreign state and respect for
the history, culture (including the legal culture), and specific identity of Macau. It also acts as a vote of
confidence in the future by respecting the past. So, if it is true that we faced a change in the landlord in
Macau, it is also true that the transition will not eliminate what existed before December 1999, but on the
contrary, it will maintain it and will continue it.

1. See a listing in, IHECTOR FIX-ZANIU)IO, L://fcaine.r qI luman l/jglt/" PlAeaionl In.,lrmensi Mexican
Law Review, 1, 2004, in which is presented several principles or sub principles that cooperate in the aim of an
effective protection of fundamental rights such as, access to Justiec, the right to procedural action, duc
process of law, competent, independent and impartial J udge or Court, simple and brief procedure, reasonable
tern and undue delays, compliance and enfircement of International decisions about rights protection and,
fundamental freedoms.
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to the administrative justice. It proceeds, by stating that it is expressly

guaranteed the access to Law, the access to courts and the access to juridical
information. This is what one can label as afriendy fundamental rights ruling
in the well known sense used by, for example, Gomes Canotilho.

One can conclude for the existence of a general principle of

effective judicial protection in paragraph 1 of 36 whilst the second paragraph
points to a specific effective judicial protection in the field of administrative
justice44, a field, needless to say, very prone to litigation on fundamental

rights. One should point that by effective judicial protection we do not refer
merely to the guarantee proclaimed to allow the access to the courts, it must
be an (potential) effective protection provided by the courts thus involving,
namely an intrinsic connection between substantive rights and procedural,
instrumental ones45.

As stated before, our parcours is to be done under the focus of
continuity and it is at that light that most of the following should be
understood. The continuity lighthouse implies that one has to resort to the
analysis of what was previously in force, its scope, its idiosyncrasy, its
correlation within the system - procedural versus substantive.

It is deposited however in the courts the ultimate and perhaps the
noblest function of defending the fundamental rights 46 especially when other
mechanisms failed or are simply insufficient. A fundamental right is after all
a right and it will have no less protection than those normal ordinary rights

such as, for example, the normal machinery established in a Civil Procedure
Code.

With the continuity light one can find a rupture with the previous
system concerning the judicial mechanisms protecting fundamental rights47.

14 LINO RIBEIRO, A juslica adminir/ira no conlexio da I ei 13divu da RAILA, Boletim da Faculdade dc
Direito, 13, 2002, p. 225

43 Cfr. namely, GOMES CANOTILI O/VHlAI. MOR1AIRA, (onsliui c.o da Replihlica Porlgue.a Anolada,
vol. 1, Coimbra Editora, 2007,, p. 416

a A propos it is never too much, regarding whichever legal system and whatsoever object (e.g., criminal
law, constitutional law, private law) to recall here the famous aphorism brought by .IC. GRAY, ((The dflenirne

beleen /hejude.r and Sir iaac i hal a mirlake by Vir Lraa" in eak'ulaing Mhe orlil o)f the earh would not end i .pinning
roundlhe Msn ilh an inrared reocly In the words of BENJAMIN N. CARD ZO (7 'hl/e .enlence of loday nill make
1he right and wrong f[ /omonyw. 1 I/he judge ir /o prrnounr it ife /y, some ptinrph. of .re/,lrion /hr" mrnil he Iide him

among all the polenlialjudgmen/, hal compele.for recqgniliono., The Nalne o/ lhe Judiial Pir.c, The Storrs L.ctures

Delivered at Yale University, Yale University Press, 1921, p. 21.
47 See, for the system before the transfer of sovereignty, PAULO CARDINA L, Os deril/o..indairenlai em

Maau cit., pp 38 ft.
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Among that small army of procedural institutes, one had the amparo
and, operating indirecdy but effectively, the constitutionality appeal.
However, the year-2000 revealed itself as negative evolution for and from
the courts competences on both fields. In fact, with a few and short
rulings 48, the Court of Final Appeal in the aftermath of the transfer drew a
deadly blow to both institutions. It was the understanding of the court that
neither the amparo neither the compatibility of norms with the
constitutional order could be exercised.

On adjudicating the amparo appeals, the Court demonstrated it
lends more weight to formalistic aspects - the revocation of the Law where
the amparo was inserted - than to constitutional principles such as the
continuity one, the prohibition of recession, and of the effective protection,
as well as other elements as the functional nature of the amparo norm, the
nature of fundamental right of the amparo, and the existence of specific
scope amparo appeals in Macau. As Jorge Miranda clearly affirms, "on the
light of the Joint Declaration the institution subsists in the Macau legal
system." 49 Even tough one can still reaffirm that juridically it is possible to
defend the continuation of the amparo appeal the truth is that without law
and with such a negationist judicial decisions the general amparo is, by the
laws of facts, extinct. It is an in memoriam activity writing a paper on its°, but
still a useful task.

On the other hand, it seems, from the subtext, that the court may
have mistakenly taken the amparo as a mechanism of judicial review, in the
sense of a procedure envisaged to attack norms. It is clear that that's not the
amparo philosophy, particularly in Macau.

One of the most significant component of the Macau's legal system
individuality, in other words, a component of the "second system" was thus
in a very simple manner putted overboard, at least in the eyes of some
courts. In this sense we affirm the rupture, both in the amparo -although
not totally as to be seen - and in the constitutionality appeal. As far as one

Basically, 8/2000, 4/20(10, for the constitutionally review and 1/2000, 2/20100, for the amparo.
49 Manualde Dirrilo 

6
o.,titudonal, C6irmbra Editora, 2001, VI, p 56. We also affirmed the survival of the

amparo as technically sustainable, La institution del recuro die amparo de lor derrchos.isndamentak.y ajsushrVrqfnia - lar
casor de Macauy Cabo Verde, in fl derecho de amparo en el Mundo, pp. 891 ff and 0 amparo macaense de direio.r
fundamenlais tir-a.tir ar deitire.rjudidai, in 0 Dircito de Amparo cm Macau e em Direito Comparado, Macau
Law Journal, special issue, 1999, pp 353 ff. As did ARMANDO ISAAC, in, for example, Do amparo da
conlinuidade (consliludonal) d amlinuidade do reur.ro de amparo em Alacau, unpublished.

"' For further developments see ours La insliludon del treuro de amparo de los derrehoL fundamenlak..y ht
juslurqfimia, tl., pp. 

921 and ff.
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knows, Macau was one of the many legal systems around the Globe to
introduce the amparo of fundamental rights but it was the first and only to
eradicate it in modern times5 l.

The principle of effective protection is of utmost importance in this
field, and it was well dictated before the transfer of sovereignty and it seems
to have survived relatively well. Significantly, there are in force in the Macau
legal system today unlabelled/landestine amparo appeals. In the laws regulating
the fundamental rights of assembly and demonstration (Law 2/93), and that
on data protection (Law 8/2005), reinforced judicial mechanisms for the
protection of those fundamental rights that are shaped in the amparo model,
as easily seen from both its normative text and from the preparatory works,
are established.52 In the last case for example, the competence is given to the
Court of Final Appeal and it is restricted to the issue of violation of a
fundamental right, urgent and per saltum, and the doctrine of article 7 of the
Civil Procedure Code53 is applicable 4.

It may be affirmed that there is a deficit to the continuity principle
with the eradication of the amparo (and of the constitutional review). Not a
total discontinuity however. There is also a deficit to the rich catalogue of
fundamental rights in the sense that the broad scope of enunciation of
fundamental rights is not corresponded in the same measure to the judicial
mechanisms available. However, the judicial mechanisms in force are more
than a prima facie analysis could presuppose, namely by the existence of the
clandestine amparo appeals and the obligation of courts to not allow
normative violations of the Basic Law55.

si We acknowledge the fate of the Spanish 1931 Constititution amparo under the Franco rule until the

democratic constitution of 1978, in which it suffered almost annihilation.
52 Respectively, Parccer n.' 1/93, CACDLG, and Parecer 3/11/2005, 3 Committee, stating that the

committee feels that in fundamental rights, rules should be created that provide reinforced protection. For
further elaboration see our Or direilo.v.undamenlais cit.

s1 A crucial principle applicable in the Macau legal system and enshrined in this article 7 of the Civil
Procedure Code and that is, in the absence of adequate procedural machinery, the judge shall determine the
practice of the necessary acts that are more adequate in achieving goal of the process.

-5 On this see also CRISTINA FRRIIlLA, The Europeani:aion (flaw, placing the inorminated amparo
in the context of an institute created in that law s/ ,guaraniee effecir judicial prsleablit), forthcoming, One
Country, Two Systems, Three .cegal Orders - Perspectives of Evolution -: Essays on Macau's Autonomv
after the Resumption of Sovereignty by China, P.Cardinal/J.Oliveira (ceds), Springer.

5 See, for example, in the field of administrative law, in article 100, 1, a) of the Administrative Process
Code, whereby any person who has a fundamental right violated or fear that his right will be violated can
address the court to order the public authorities to adopt a given action or stop adopting a given action in
order to assure the exercise of the right at stake. And, in the Civil Code with its para chart of fundamental
rights, article 67 prescribes that everyone has the right to be protected and to demand for necessary and
adequate measures, as well as preventive measures, to be taken in order to stop the menace on his rights. Since
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One firmly believes that there is nothing - of a juridical nature or of
a political one - in the Macau legal system nor in its autonomic status quo that
points into the direction of not (re)introducing a amparo mechanism. Quite
the opposite, one can add. In fact, the legal history of Macau and the
continuity principle claim an amparo mechanism (with or without the same
label that existed before December, 1999), as well as the fact that, in our
days, one has, at least, two unlabeled amparo, as seen, in two relevant
fundamental rights fields: rights to privacy and rights to meet and
demonstrate.

On the other hand, the rich catalogue of fundamental rights should
be also richly mirrored in the procedural guarantees catalogue. One could
also see that the amparo institution is neither alien nor unnatural to Asian
legal systems (with success and/or high expectations) and to say otherwise is
to resort to untrue argumentation that only serves to artificially dismiss
mechanisms that effectively reinforce - or have the potential to - the rights
on the society and its defence vis-ii-vis the public powers..

The methods to (re)introduce the general amparo - if not by judicial
labour resorting to the elements exposed before - could be either by a
specific law on the amparo or instead inserting a chapter on the amparo on a
law that, generally and comprehensively, establishes the rules on general
principles, exercising, and limiting the limitations of the fundamental rights.

We could introduce here a (small) challenge: why not (re)create the
general amparo appeal56 - thus consolidating the access to justice and the
right to a procedural action 57 - and also initiate a friendlier, and with openness,
constitutional review thus contributing to the consolidation of a Rechtsregion.

at least several of those rights of the para chart are fundamental rights, this judicial process is also one of
fundamental rights.

5' We have been proposing it for several years such as, for example, in "T'judicialguaranees of fundamen/al

ghlr in I& Macau /egal..9:rtem - a pan'omry under lhe foa.r q/ continuity and qf autonotmy, forthcoming, One Country,
Two Systems, Three Legal Orders - Perspectives of Evolution -: Essays on Macau's Autonomy after the
Resumption of Sovereignty by China, P.Cardinal/J.Oliveira (eds), Springer, as well as others, for example,
JORGE REIS NOVAIS, As rerrifes aa iis.,r./jndamenlai" na srdem jurdica de Macau, paper presented at the
Segundas Jornadas de Dieitn e Cidadania da Asreml/kia I.<egir/atia - dirrito ./ndamentair - cvnssshdacdo e perpe'ira, d
evobus, 2008. See also the references of LEONEL ALVES, Sinle.v da Segmundas jornadas de Dirriio e Cidadara k,
As.embleia Lzgirdalia - dieilor/undamend, - con.rsolidaji-o eperoectirs de eroluc'o. In the press the proclamation or
suggestion to create an amparo is also found, see for example, SEVERO PORTEI.A, Democraa, lemperados e
realiiar, loje Macau, 31-10-2008, p. 13.

17 Dimensions of extreme relevance as pointed by 1ICI'OR FIX-ZAMUI)IO, IJ/ecltnes sf I luman

R~hts Pmtecion Instrumentr, Mexican Law Review, 1, 2004.

8482009]



849 PHILIPPINE LAWJOURNAL [VOL 83

In truth, if it is correct to assert that the existence of amparo per se
does not guarantee that a given legal system is based on freedom, justice and
truly upholds the fundamental rights, it is nevertheless evident that its
consecration constitutes a rather emblematic step and an important clue that
the above mentioned values are present or, at least, are in the near horizon.
The strength of the amparo institutions around the globe is not possible to
deny and can, and should, be anchors of pro /ibertate systems.

If Macau already is considered in the region to be a lighthouse in
fundamental rights substantively speaking why not upgrade the SAR to that
same role in the fundamental rights system's other face of the coin: the
adjective-procedural one.

- o0o -


