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INTRODUCTION

In the contemporary perspective of some multinational corporations being
more economically powerful than many states,! it is virtually self-evident that these
entities are commonly considéred “a major, pethaps sbe major, phenomenon of the
international economy today.”? Furthermore, this category of non-state actors is
generally regarded as one of the “drving forces” of the various processes of
globalization.> However, multinational corporations are not only from an economic
perspective influential participants in the current international system. Rather, they are
also to a growing extent participating, albeit in most cases still indirectly, in the
international law-making as well as the law-enforcement processes, thereby considerably
contributing to the “inherent heterogeneity of modern partnerships in international law-
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! On this perception see only JANET DINE, COMPANIES, INTERNATIONAL TRADE AND HUMAN
RIGHTS 10 (2005); Asbjorn Eide, Unitersalization of Human Rights versus Globalization of Economic Power, in
RENDERING JUSTICE TO THE VULNERABLE - LIBER AMICORUM IN HONOUR OF THEO VAN
BOVEN 99, 105 (Fons Coomans et al. eds., 2000); Menno T. Kamminga, Holding Multinational Corporations
Accountable for Human Rights Abuses: A Challenge for the EC, in THE EU AND HUMAN RIGHTS 553 (Philip Alston
ed., 1999); Simon Chesterman, O#/ and Water: Regulating the Behavior of Multinational Corporations through Law, 36 N.Y.U.
J. INT’L L. & POL. 307 (2004).

2 Robert W. Cox, Labor and the Multinationals, in TRANSNATIONAL CORPORATIONS AND WORLD
ORDER 414 (George Modelski ed., 1979) (emphasis in the original); see also, e.g., Emst-Ulrich Petersmann,
International Economic Theory and International Economic Law: On the Tasks of a Legal Theory of International Economic Order,
in THE STRUCTURE AND PROCESS OF INTERNATIONAL LAW: ESSAYS IN LEGAL PHILOSOPHY
DOCTRINE AND THEORY 227, 251 (R. St. J. Macdonald & Douglas M. Johnston eds., 1983); PETER
DICKEN, GLOBAL SHIFT: RESHAPING THE GLOBAL ECONOMIC MAP IN THE 215T CENTURY 198 ¢/
seq. (4 ed. 2003).

3 Grazia letto-Gillies, The Role of Transnational Corporations in the Globabisation Process, in HANDBOOK OF
GLOBALIZATION 139, 144 (Jonathan Michie ed., 2003); JORN KLEINERT, THE ROLE OF
MULTINATIONAL ENTERPRISES IN GLOBALIZATION 28 (2004); Aleksandra Jarczewska-Romaniuk,
Corporations in the Process of Globalization, 12 Polish Q. INT'L AFF. 124, 145 (2003); generally on the various processes
of globalization see only Jost Delbriick, Ghbakzation of Law, Pokitics, and Markets — Implications for Domestic Law — A
Eurgpean Perspective, 1 IND. . GLOBAL LEGAL STUD. 9 (1993).

563



564 PHILIPPINE LAW JOURNAL [VoL. 80

making and international law adjudication.”* Multinational corporations played a key
role, inter akia, in the adoption of the Agreement on Trade Related Aspects of Intellectual
Property Rights (TRIPS).> In addition, these entities are — to mention only one further
example — often involved in the various phases of WTO dispute settlement
proceedings® — a development which has already been appropmiately characterised as the
evolution of “public-private partnerships in WTO litigation.”’

The increasingly important role of multinational corporations as economic and
political actors on the international scene results in chances for, but especially also risks
to, the promotion of community interests,? also known as global public goods,? such as,
for example, the protection of human rights and the environment, as well as the
enforcement of core labour and social standards. On the one side, these non-state
actors, because of theit potential influence on the home as well as the host countries,
could in the course of their economic and political activities effectively contribute to the
enforcement of the above mentioned international community interests.!” On the other
side, however, multinational corporations also have the potential to frustrate the
universal promotion and protection of the environment, as well as human and labour

4 Pierre-Marie Dupuy, Profferation of Actors, in DEVELOPMENTS OF INTERNATIONAL LAW IN
TREATY MAKING 537, 541 (Ridiger Wolfrum & Volker R6ben eds., 2005).

5 For a detailed analysis see, e.g., SUSAN K. SELL, PRIVATE POWER, PUBLIC LAW (2003); DUNCAN
MATTHEWS, GLOBALISING INTELLECTUAL PROPERTY RIGHTS — THE TRIPS AGREEMENT (2002);
MICHAEL P. RYAN, KNOWLEDGE DIPLOMACY - GLOBAL COMPETITION AND THE POLITICS OF
INTELLECTUAL PROPERTY (1998).

¢ See only Christian Tietje & Karsten Nowrot, Forming the Centre of a Transnational Economtic Legal Order? Thoughts
on the Cwrrent and Future Position of Non-State Actors in WTO Law, 5 EUR. BUS. ORG. L. REV. 321, 334 ¢f seq. (2004);
August Reinisch & Christina Irgel, The Participation of Non-Governmental Organisations (NGOs) in the WTO Dispute
Settlement Systerm, | NON-STATE ACTORS & INT'L L. 127 (2001); Stefan Ohlhoff & Hannes Schloemann,
Transcending the Nation-State? Private Parties and the Enforcement of International Trade Law, 5 Max Planck Y.B. UN. L. 675
(2001).

TGREGORY C. SHAFFER, DEFENDING INTERESTS — PUBLIC-PRIVATE PARTNERSHIPS IN
WTO LITIGATION (2003); Gregory C. Shaffer, The Blurring of the Intergovernmental: Public-Private Partnerships bebind
US and EC Trad: Claims, in TRANSATLANTIC GOVERNANCE IN THE GLOBAL ECONOMY 97 (Mark A.
Pollack & Gregory C. Shaffer eds., 2001); Christopher Arup, The State of Play of Dispute Settlement ‘Law” at the World
Trade Organization, 37 ]. WORLD TRADE 897, 905 (2003).

8 See thereto only Bruno Simma, From Bilateralism to Community Interest in International IJW, 250 RECUEIL DES
COURS 217, 235 ¢f seq. (1994); Jost Delbriick, “Laws in the Public Interest” — Some Observations on the Foundations and
Identification of erga omnes Norms in International Law, in LIBER AMICORUM GUNTHER JAENICKE 17, 29 ¢f seq. (
Volkmar Gotz et al. eds., 1998); Jochen Abr. Frowein, Das Staatengemeinschaftsinteresse — Probleme bei Formulierung und
Durchserzang, in STAAT UND VOLKERRECHTSORDNUNG - FESTSCHRIFT FUR KARL DOEHRING 219
(Kay Hailbronner et al. eds., 1989).

9 On the notion of global public goods see, e.g., Inge Kaul, Isabelle Grunberg & Marc A. Stemn, Defining Global
Public Goods, in GLOBAL PUBLIC GOODS - INTERNATIONAL COOPERATION IN THE 21** CENTURY
2 (Inge Kaul et al. eds., 1999); John-ren Chen, International Institutions and corporate governance, in INTERNATIONAL
INSTITUTIONS AND MULTINATIONAL ENTERPRISES: GLOBAL PLAYERS - GLOBAL MARKETS 6
(John-ren Chen ed., 2004); Peter Drahos, The Regulation of Public Goods, 7 ). INT'L ECON. L. 321 (2004).

10 With regard to these positive potentials of multinational corporations see only John M. Kline, Podtical
Activities by Transnational Corporations: Bright Lines versus Grey Boundaries, 12 TRANSNATL CORP. 1 (No. 1, 2003);
GUNNAR F. SCHUPPERT, STAATSWISSENSCHAFT 883 ¢/ sz¢. (2003); Hans J. Lietzmann,
Nichtregierungsorganisationen als Gemeinwoblaktewre, in GEMEINWOHL - AUF DER SUCHE NACH SUBSTANZ
297, 310 (Gunnar F. Schuppert & Friedhelm Neidhardt eds., 2002); KARSTEN NOWROT & YVONNE
WARDIN, LIBERALISIERUNG DER WASSERVERSORGUNG IN DER WTO-RECHTSORDNUNG - DIE
VERWIRKLICHUNG DES MENSCHENRECHTS AUF WASSER ALS AUFGABE EINER
TRANSNATIONALEN VERANTWORTUNGSGEMEINSCHAFT 56 ¢f seg. (2003).




2006) INTERNATIONAL LEGAL PERSONALITY 565

rights either directly through their own conduct or indirectly by way of supporting state
actors, predominantly in oppressive regimes, in their respective. actions.!!

In view of this seemingly quite ambivalent potential of multinational
corporations regarding the protection and promotion of global public goods,!? the
question arises whether these non-state actors, in addition to their de facto influential
position in the current international system, ate also in a normative sense integrated in
the international legal order, and thus under an obligation to contribute, infer akia, to the
protection of human rights, core labour and social standards as well as the environment
or whether the multinational corporation — as has recently been reiterated — “remains
‘outside the tent’ in terms of international law.”!3 Considering the overwhelming
importance of this issue for the future direction and consequences of the ongoing
processes of globalization, it is hardly surprising that an intensive debate — as evidenced
by the ever-growing literature on this topic!* — is currently taking place with regard to
the need and possibilities for making multinational corporations responsible for the
promotion of international community interests. By adding a number of new thoughts,
this article is meant to be a small contribution to the ongoing discussion on this evolving
issue.

I. AN OVERVIEW:
THE SUBJECTIVITY OF MULTINATIONAL CORPORATIONS IN
LIGHT OF THE TRADITIONAL PREREQUISITES OF
INTERNATIONAL LEGAL PERSONALITY

According to the currently still predominant view among international legal
scholars, not all of the various different entities participating in contemporary

1! From the numerous literature on this issue see, e.g,, Jordan J. Paust, Human Rights Responsibilities of Private
Corporations, 35 VAND. ]. TRANSNAT’L L. 801, 817 ¢ seq. (2002); Andrew Clapham & Scott Jerbi, Categories of
Corporate Complicity in Human Rights Abuses, 24 HASTINGS INT'L & COMP. L. REV. 339 (2001); Surya Deva,
Husman Rights Viiolations by Multinational Corporations and International Lan: Where From Here?,19 CONN. J. INT'L L. 1
(2003); DINE, gp. cit. supra note 1 at 11 ¢f seq.

12 For a similar assessment see, e.g., August Reinisch, Gowermance Without Acconntability?, 44 GERM. Y.B. INT'L
L. 270, 287 (2001); Razeen Sally, Public Policy and the Janus Face of the Multinational Enterprise: National Embeddedness and
International Production, m GLOBALIZATION AND PUBLIC POLICY 64 (Philip Gummett ed., 1996); Neil H.
Jacoby, Multinational Corporations and National Sovereignty, mn MULTINATIONAL CORPORATIONS AND
GOVERNMENTS — BUSINESS-GOVERNMENT RELATIONS IN AN INTERNATIONAL CONTEXT 3,
13 (Patrick M. Boarman & Hans Schollhammer eds., 1975).

13 Jeremy Carver, Remedies for Wrongful Acts of Transnational Corporatéons: Alien Torts, BITs or International
Compensation, in REPORT OF THE SEVENTY-FIRST SESSION 430, 431 (International Law Association ed.,

4 From the numerous literature see only the contributions by David Kinley & Junko Tadaki, From Talk to
Walk: The Emergence of Human Rights Responsibilitics for Corporations at International Law, 44 VA. J. INT'L L. 931 (2004);
Sarah Joseph, An Osverview of the Human Rights Accountability of Multinational Enterprises, in LIABILITY OF
MULTINATIONAL CORPORATIONS UNDER INTERNATIONAL LAW 75 (Menno T. Kamminga & Saman
Zia-Zasifi eds., 2000); Steven R. Ratner, Corporations and Human Rights: A Theory of Legal Responsibility, 111 YALE L.J.
443 (2001); Peter Muchlinski, The Developrrent of Human Rights Responsibilities for Multinational Entesprises, in BUSINESS
AND HUMAN RIGHTS 33 (Rory Sullivan ed., 2003); William H. Meyer, Ad/ivism and Research on TNCs and Human
Rights: Building a New International Normative Regime, in TRANSNATIONAL CORPORATIONS AND HUMAN
RIGHTS 33 (Jedrzey G. Frynas & Scott Pegg eds., 2003); Daniel Aguierre, Multinationa! Corporations and the Realisation
of Economic, Social and Cultural Rights, 35 CAL. W. INT’L L.J. 53 (2004).
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international relations can be regarded as international legal persons, even if they may
have some degree of influence on the international society. De facto participation is not
equivalent to acting on the international scene in legally relevant ways, and thus does not
convey the status of a subject of international law.!* Rather, international legal
personality requires some form of community acceptance through the gtanting by states
of rights and/or obligations under international law to the entity in question.! There are
in general no systematic reasons why non-state entities may not participate in the
international legal system as legally recognized actors, and thus no mumerus clauses of
subjects of international law exists.)”” However, on the basis of these generally
recognized prerequisites for achieving international legal personality,'® the currently still
prevailing view among international legal scholars is that multinational corporations
cannot be regarded as subjects of international law in the sense of being addressees of
international legal obligations to promote the realization of the global public goods.!?

15 See, e.g, 1/1 GEORG DAHM ET AL., VOLKERRECHT 21 ¢f szq. (2d ed. 1989); MALCOLM N. SHAW,
INTERNATIONAL LAW 176 ¢f seq. (5% ed. 2003); ALFRED VERDROSS & BRUNO SIMMA,
UNIVERSELLES VOLKERRECHT sec. 446 (3rd ed. 1984); ANDREAS L: PAULUS, DIE
INTERNATIONALE GEMEINSCHAFT IM VOLKERRECHT 227 (2001).

16 See only I/1 SIR ROBERT JENNINGS & SIR ARTHUR WATTS, OPPENHEIM’S INTERNATIONAL
LAW 16 (9* ed. 1992); IAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 57 (6* ¢d.
2003); JAMES R CRAWFORD, THE CREATION OF STATES IN INTERNATIONAL LAW 25 (1979);
PETER FISCHER & HERIBERT F. KOCK, VOLKERRECHT 109 (6* ed. 2004); P. K. Menon, The International
Personabity of Individuals in International 1aw: A Broadening of the Traditional Doctrine, 1 ). TRANSNAT'L L. & POL’Y
151, 152 et seq. (1992); Nicola M.C.P. Jigers, The Legal Status of the Multinational Corporation under International Law, in
HUMAN RIGHTS STANDARDS AND THE RESPONSIBILITY OF TRANSNATIONAL CORPORATIONS
259, 262 (1999).

1 Hermann Mosler, Die Erneiterung des Kreises der Volkerrechissubjeksre, 4 BERICHTE DER DEUTSCHEN
GESELLSCHAFT FUR VOLKERRECHT 39, 7t (1961); PHILIP C. JESSUP, A MODERN LAW OF
NATIONS 21 ¢f s2q. (1949); Christian Tietje, D#z Beflegung internationaler Investitionsstreitigkeiten, in
STREITBEILEGUNG IN DEN INTERNATIONALEN WIRTSCHAFTSBEZIEHUNGEN —
VOLKERRECHTLICHE EINHEGUNG OKONOMISCHER GLOBALISIERUNGSPROZESSE 47, 61 (Thilo
Marauhn ed., 2005); &, as early as 1927, HERSCH LAUTERPACHT, PRIVATE LAW SOURCES AND
ANALOGIES OF INTERNATIONAL LAW 79 (1927).

18 On the discussion about further prerequisites of international legal personality being suggested in the
literature see only Hermann Mosler, Réflxdions sur la Personnalité Juridique en Droit Infernational Public, in MELANGES
OFFERTS A HENRI ROLIN - PROBLEMES DE DROIT DES GENS 228, 231 ¢f szq. (1964); Julio A. Barberis,
Nozuvelles Questions Concernant la Personnalité Juridique Internationale, 179 RECUEIL DES COURS 145, 160 ¢ s24. (1983);
MICHAEL HEMPEL, DIE VOLKERRECHT:! SSUB_]EKTIVITAT INTERNATIONALER
NICHTSTAATLICHER ORGANISATIONEN 56 e seq. (1999); as well as, also from a historical perspective,
recently the comprehensive analysis by JANNE E. NIJMAN, THE CONCEPT OF INTERNATIONAL LEGAL
PERSONALITY 29 ¢f seq. (2004).

19 See, e.g, PETER MALANCZUK, AKEHURST’S MODERN INTRODUCTION TO
INTERNATIONAL LAW 102 (7* ed. 1997); Carver, gp. a. supra note 13 at 431; Frangois Rigaux, Trunsnational
Corporations, in INTERNATIONAL LAW: ACHIEVEMENTS AND PROSPECTS 121, 129 (Mohammed
Bedjaoui ed., 1991); CHRISTIAN TOMUSCHAT, HUMAN RIGHTS - BETWEEN IDEALISM AND
REALISM 91 (2003); Karl Zemanek, The Legal Foundations of the International System, 266 RECUEIL DES COURS 9,
46 ¢1 seq. (1997); Pieter Sanders, Codes of conduct and sourees of law, in LE DROIT DES RELATIONS
ECONOMIQUES INTERNATIONALES - ETUDES OFFERTES A BERTHOLD GOLDMAN 281, 295
(Philippe Fouchard et al. eds., 1982); Donna E. Arzt & Igor 1. Lukashuk, Participants in International Legal Relations, in
BEYOND CONFRONTATION 61, 75 (Lon Fisler Damrosch et al. eds., 1995); Hans W. Baade, Tlx Legal Effects of
Codes of Conduct for Multinational Enterprises, in LEGAL PROBLEMS OF CODES OF CONDUCT FOR
MULTINATIONAL ENTERPRISES 3, 8 (Norbert Hom ed., 1980); STEPHAN HOBE & OTTO KIMMINICH,
EINFUHRUNG IN DAS VOLKERRECHT 158 (8 ed. 2004); Kay Hailbronner, Der Staaf und der Eingelnz als
Volkerrechtssubjekte, in VOLKERRECHT 149, 167 (Wolfgang Graf Vitzthum ed., 3 ed. 2004); HERCULES
BOOYSEN, PRINCIPLES OF INTERNATIONAL TRADE LAW AS A MONISTIC SYSTEM 55 (2003); for a
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Although it has already for quite some time been argued in the legal literature
that international human rights treaties may be interpreted as also being directly
applicable to private actors such as multinational corporations,? the majority of
mtemational legal scholars, by taking recourse to the drafting history of the respective
conventions and the teleological method of treaty interpretation, has quite convincingly
demonstrated that human rights treaties as well as, for example, the increasing number
of international conventions aimed at combating bribery, do not impose direct
obligations on any other entity than the states being parties to the particular
convention.?! Furthermore, despite some notable recent developments, such as attempts
to enforce alleged human rights obligations towards corporations before domestic
courts in the United States,?? as well as in the realm of so-called “soft law” the adoption
of the “Norms on the Responsibility of Transnational Corporations and Other Business
Enterprises with Regard to Human Rights” by the UN Sub-Commission on the
Promotion and Protection of Human Rights on August 13, 20032 (which, however,

recent overview on the respective opinions in the legal literature see also Patrick Dumberry, L. 'Entreprise, Sujet de
Droit International? Retour sur la Question a la Lumsiere des Developpernents Recenis du Droit Iniernational des Investissements, 108
REVUE GENERALE DE DROIT INTERNATIONAL PUBLIC 103, 105 ¢f se4. (2004).

2 In this connection see only Jordan J. Paust, The Reality of Private Rights, Duties, and Partécipation in the
International L sgal Process, 25 MICH J. INT’L L. 1229, 1242 ¢/ 5eq. (2004); Paust, p. ai. supra note 11 at 813 ¢/ seq.,
NICOLE M.C.P. JAGERS, CORPORATE HUMAN RIGHTS OBLIGATIONS: IN SEARCH OF
ACCOUNTABILITY 36 ¢f seq. (2002). This argumentation has to be differentiated from the issue of whether the
state parties to an intemational convention can in certain circumstances be under an obligation to ensure the
realization of human rights in relations exclusively involving individuals or other private actors, on the last
mentioned topic see, e.g, ANDREW CLAPHAM, HUMAN RIGHTS IN THE PRIVATE SPHERE 89 ¢f szq.
(1993); Andrew Clapham, The Drittwirkung’ of the Convention, in THE EUROPEAN SYSTEM FOR THE
PROTECTION OF HUMAN RIGHTS 163 (R. S.J. Macdonald, F. Matscher & H. Petzold eds., 1993); ANNE
PETERS, EINFUHRUNG IN DIE EUROPAISCHE MENSCHENRECHTSKONVENTION 15 ¢/ szg. (2003);
Menno T. Kamminga, Corporate Obligations under International Law, in REPORT OF THE SEVENTY-FIRST
SESSION 422, 424 (International Law Association ed., 2004).

2t See thereto Christian Tomuschat, Grundpflichten des Individuums nach Vilkerrecht, 21 ARCHIV DES
VOLKERRECHTS 289, 304 ef seq. (1983); Chistian Tomuschat, The Applicability of Human Rights Law to Insurgent
Movements, in KRISENSICHERUNG UND HUMANITARER SCHUTZ — FESTSCHRIFT FUR DIETER
FLECK 573, 574 (2004); Jost Delbriick, Third-Party Effects of Fundamental Rights through Obligations under International
Lan?, 12 L. & ST. 61, 64 ¢¢ seq. (1975); Kamminga, gp. ait. supra note 20 at 423 ¢t seq.; PETERS, gp. dit. supra note 20
at 15; CHRISTOPH GRABENWARTER, EUROPAISCHE MENSCHENRECHTSKONVENTION 102 ¢/ seg.
(2d ed. 2005); Sarah Joseph, Taming ghe Leviathans: Multinational Enterprises and Human Rights, 46 NETH. INT'L L.
REV. 171, 175 (1999); Kirsten Schmalenbach, Multinationale Unternehmen und Menschenrechte, 39 ARCHIV DES
VOLKERRECHTS 57, 65 ef seg. (2001); as well as recently the Report of the United Nations High Commissioner
on Human Rights on the Responsibilities of Transnational Corporations and Related Business Enterprises with
Regard to Human Rights, UN Doc. E/CN.4/2005/91, 15 February 2005, pass. 7 (a), 50.

22 From the numerous literature on this issue see only SARAH JOSEPH, CORPORATIONS AND
TRANSNATIONAL HUMAN RIGHTS LITIGATION 21 ¢f seq. (2004); JAGERS, ap. att. supra note 20 at 179 e
seq.; but see also the judgement of the United States Supreme Court in Sosa v. Alvarez-Machain et. al, 124 S. Ct. 2739
(2004), also reprinted in 43 I.L.M. 1390 (2004), which, according to Ronen Shamir, Besween Self-Regulation and the
Alien Tort Claims Act: On the Contested Concept of Corporate Social Responsibility, 38 L. & SOC’Y REV. 635, 642 (2004), is
probably “significantly limiting the type of future claims that may be brought against MNCs”; for a related view see
also, e.g., Carver, gp. at. supra note 13 at 433 (“Thus, the category of potential claim is not closed; but the threshold
that will now have to be overcome in order to use the ATS is much higher than had been supposed in the wake of
Filartiga.”) (italic emphasis in the onginal).

2 Sub-Commission resolution 2003/16, 13 August 2003, par. 2, réprinted in: Report of the Sub-Commission
on the Promotion and Protection of Human Rights on its Fifty-Fifth Session, UN Doc. E/CN.4/2004/2,
E/CN.4/Sub.2/2003/43, 20 October 2003, 51 e szq.; on the drafting history and contents of the “UN Norms” see
only David Weissbrodt & Muria Kruger, Business and Human Rights, HUMAN RIGHTS AND CRIMINAL
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received a rather “cool” response by the Commission on Human Rights on Apnl 20,
20042%), one cannot but agree with the above mentioned predominant view that
multinational corporations have neither under treaty law nor in the realm of customary
international law?5 — except for a small number of very specific regulations? — received a
sufficient degree of normative recognition by states and international organizations with
regard to the imposition of obligations under interational law.

I1. INCREASING INADEQUATENESS OF
THE TRADITIONAL APPROACH TO
INTERNATIONAL LEGAL PERSONALITY

However, it appears to be increasingly questionable whether these thus far
almost generally recognized prerequisites for the achievement of international legal
personality in itself — namely the explicit granting by states of rights or duties under
international law to the entity in question — can in light of the changing structure of the
international system still be regarded as an appropriate approach for the identification of
normative responsibilities of influential non-state actors on the international scene.

The starting point of this criticism is the widely shared perception that the
normatively binding force of international law is based on the necessity of this legal
order for the “satisfaction of needs and the pacification of social life.”? Thus it is the

JUSTICE FOR THE DOWNTRODDEN - ESSAYS IN HONOUR OF ASBJ@RN EIDE 421 (Morten Bergsmo
ed., 2003); David Weissbrodt & Muria Kruger, Norms on the Responsibitities of Transnational Corporations and Otber
Business Enterprizes with Regard to Human Rights, 97 AM. J. INT’L L. 901 (2003); Peter Muchlinski, Human nglm, socéal
responsibility and the regulation of international business: The development of internationa! standards by intergover

orpanisations, 3 NON-STATE ACTORS & INT'L L. 123, 135 ef seq. (2003); KARSTEN NOWROT, DIE UN-
NORMS ON THE RESPONSIBILITY OF TRANSNATIONAL CORPORATIONS AND OTHER BUSINESS
ENTERPRISES WITH REGARD TO HUMAN RIGHTS - GELUNGENER BEITRAG ZUR
TRANSNATIONALEN RECHTSVERWIRKLICHUNG ODER DAS ENDE DES GLOBAL COMPACT? 5 o/
seq. (2003).

24 Commission on Humnan Rights decision 2004/116, 20 April 2004, reprinted in: Commission on Human
Rights, Report on the Sixtieth Session, UN Doc. E/2004/23, E/CN.4/2004/127, 332 ¢f s2q.; see thereto Karsten
Nowrot, Nun sag, nie bast du’s mit den Global Players? Fragen an die Vilkerrechtigemeinscbaft ur internationalen Rechtsstellung
transmationaler Unternebmen, 79 DIE FRIEDENS-WARTE 119, 137 (2004); as well as generally Kamminga, g. ai.
supra note 20 at 427 (“No doubt the Norms will not be adopted very soon by the Commission on Human Rights or
its parent bodies and no doubt the drafung may be improved here and there.”).

25 Generally on the non-recognition of international legal obligations of multinational corporations under
customary intemnational law see, e.g., TOMUSCHAT, gp. at. supra note 19 at 91; HOBE & KIMMINICH, . at.
supra note 19 at 158; Zemanek, gp. a. supra note 19 at 47; Wolfram Karl, Aksuelle Entuicklungen im Internationalen
Menschenrechtssehutg, in PARADIGMENWECHSEL IM VOLKERRECHT ZUR JAHRTAUSENDWENDE 275,
303 (Waldemar Hummer ed., 2002); Schmalenbach, gp. a1 supra note 21 at 65 e/ seq.

% See, e.g., Art. Il of the International-Convention on Civil Liability for Oil Pollution Damage of 29
November 1969, being replaced by its 1992 Protocol as amended in 2000; as well as Art. 137 of the United Nations
Convention on the Law of the Sea of 10 December 1982, see thereto only Kamminga, gp. a. supra note 20 at 424.

211/1 DAHM ET AL, gp. at. supra note 15 at 40 ¢f seq.; Jost Delbriick, Peace Through Emerging International Law,
in DIE KONSTITUTION DES FRIEDENS ALS RECHTSORDNUNG 275, 283 (Jost Delbriick, 1996); for a
related view see, e.g., ROSALYN HIGGINS, PROBLEMS AND PROCESS —~ INTERNATIONAL LAW AND
HOW WE USE IT 1 (1994); Hermann Mosler, Vélkerrecht als Rechisordnung, 36 ZEITSCHRIFT FUR
AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT 6, 34 (1976); Sir G. Fitzmaurice, The
General Principles of International Law Considered from the Standpoint of the Rule of Law, 92 RECUEIL DES
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underlying purpose of the international legal order to pursue international stability and
to avoid disputes and the arbitrary use of power.2® Based on the so-called notion of
“positive peace,” this pacification of international relations also encompasses, inter ala,
the protection of human rights and the environment as well as the creation of
conditions of social justice.?? Therefore, by transforming into what has already been
called 2 “comprehensive blueprint for social life,”30 international law is more and more
independent of the will and interests of individual states.3! Rather, its substantive norms
are increasingly focusing on the realization of community interests, the promotion of
global public goods32 — a process that for valid reasons has alteady been labelled the
“constitutionalization of international law.”33 Thereby, the mechanisms for the
enforcement of the values covered by this notion of “positive peace” have to he
anchored in the international legal order itself, since “a system of peace which is not at
the same time a system of law cannot exist.”34

COURS 1, 38 ¢z seq. (1957); 1 D. P. O’CONNELL, INTERNATIONAL LAW 83 (2d ed. 1970); C. L. Lim,
Authority and Personality: Non-State Entities as Law-Givers?, in RENEGOTIATING WESTPHALIA — ESSAYS AND
COMMENTARY ON THE EUROPEAN AND CONCEPTUAL FOUNDATIONS OF MODERN
INTERNATIONAL LAW 53, 63 (Christopher Harding & C. L. Lim eds., 1999).

28 See, e.g., Sir Arthur Watts, The Infernational Rule of Law, 36 GERM. Y.B. INT'L L. 15, 21 ¢f seg. (1993); Philip
C. Jessup, The Subjects of a Modern Law of Nations, 45 MICH. L. REV 383, 384 (1947); Jonathan L. Chamey, The Impact
on the International Legal System of the Growsth of International Courts and Tribunals, 31 N.Y.U. J. INT’L L. & POL. 697, 704
(1999); Rosalyn Higgins, International Law in a Changing International System, 58 CAMBRIDGE L.J. 78, 95 (1999); Sir
Geoffrey Howe, The Rol of International Law in World Affairs, 33 INT’L & COMP. L.Q. 737 (1984).

29 On the notion of “positive peace” see only Riidiger Wolfrum, Artick 1, in 1 THE CHARTER OF THE
UNITED NATIONS — A COMMENTARY pars. 8 ¢f seq. (Bruno Simma ed., 2d ed. 2002); Albrecht Randelzhofer,
Der normative Gebals des Friedensbegriffs im Volkerrecht der Gegenwart, in VOLKERRECHT UND
KRIEGSVERHUTUNG 13 (Jost Delbriick ed., 1979); Stephan Hobe, The Era of Globalisation as a Challenge to
International Law, 40 DUQ. L. REV. 655, 658 et seq. (2002).

% Christian Tomuschat, Intzrnational Law: Ensuring the Survival of Mankind on the Ere of a New Century, 281
RECUEIL DES COURS 9, 63 (1999).

3 Christian Tomuschat, Obkgations Arising for States Without or Against their Will, 241 RECUEIL DES COURS
195 (1993); Christian Tietje, Dé Staatsrechtslebre und die Verinderung ibres Gegenstandes: Konsequensen von Exropdisieruny
und Internationalisierung, 118 DEUTSCHES VERWALTUNGSBLATT 1081, 1092 ¢/ se¢. (2003); KARSTEN
NOWROT, GLOBAL GOVERNANCE AND INTERNATIONAL LAW 14 ¢f seq. (2004).

32 Simma, gp. at. supra note 8 at 235 ¢f seq.; Jost Delbriick, Transnational Federalism: Problems and Praspecis of
Allocating Public Authority Beyond the State, 11 IND. J. GLOBAL LEGAL STUD. 31, 32 ¢/ seq. (2004); Christian
Tomuschat, The Comple 'ty of International Treaty Law, Customary International Law, and Non-Contractua! Lawmaking,
in DEVELOPMENTS OF INTERNATIONAL LAW IN TREATY MAKING 401, 407 (Ridiger Wolfrum &
Volker Rében eds., 2005); Eibe Riedel, International Envii tal Law— A Law 1o Serve the Public Interest? — An
Analysis of the Scope of the Binding Effect of Bastc Principles (Public Interest Norms), in NEW TRENDS IN
INTERNATIONAL LAWMAKING — INTERNATIONAL ‘LEGISLATION’ IN THE PUBLIC INTEREST 61
(Jost Delbriick ed., 1997); Christian Tietje, Recht obne Rechtsquellen? Entstebung und Wandel von Vélkerrechtsnormen im
Interesse des Schuties globaler Rechtsgiiter im Spannungsverhilinis von Rechtssicherbeit und Rechtsdynamik, 24 ZEITSCHRIFT
FUR RECHTSSOZIOLOGIE 27, 39 ¢ seq. (2003); Bardo Fassbender, Die Sourerinitit des Staates als Autonomic im
Rabmen der vilkerrechlichen Verfassung, in 2 FESTSCHRIFT FUR ERIK JAYME 1089, 1093 (Heinz-Peter Mansel et
al. eds., 2004).

3 See, e.g., Jochen Abr. Frowein, Reactions by not Directly Affected States to Breaches of Public International Law, 248
RECUEIL DES COURS 345, 355 ¢f seq. (1994); Jochen Abr. Frowein, Konstitutionalisierung des Vilkerrechts, 39
BERICHTE DER DEUTSCHEN GESELLSCHAFT FUR VOLKERRECHT 427 (2000); Jost Delbriick, Stmctural
Changes in the International System and sts Lsgal Order: International Law in the Era of Globalization, 11
SCHWEIZERISCHE ZEITSCHRIFT FUR INTERNATIONALES UND EUROPAISCHES RECHT 1, 35
(2001); Daniel Thiirer, Rech? der internationalen Gemeinschaft und Wandel der Staatlichkeit, in VERFASSUNGSRECHT
DER SCHWEIZ 37, 41 ¢ seq. (Daniel Thiirer et al. eds., 2001).

3 Wilhelm Kewenig, The Contribution of International Law to Peace Research, 10 J. PEACE RES. 227, 233 (1973).
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In order to pursue these goals, being necessary for the continued existence of
the international community,® in an effective way — and it is inherent to every legal
order to strife for effectiveness’ — the development of international law, being “a
realistic legal system,”7 is already in general fundamentally dependent upon and because
of the open character of this legal order? also capable of a close conformity to the
changing realities on the international scene,® thereby trying to perpetuate itself as an
international legal system. % As a consequence, the recognition of international legal
personality also has to orientate itself to the central aims pursued by the international
legal order as well as to the changing sociological circumstances on the international
scene.*! Since it is the pramary function of international subjectivity to be a technical
means of implementing the substantive values of the international legal order,*
international law is also with regard to its subjects doctrine not capable of keeping more
than 2 marginal distance from reality.43 Therefore, on the one side, the intemational legal

35 See thereto PHILIP ALLOTT, EUNOMIA — NEW ORDER FOR A NEW WORLD 372 (1990);
Hermann Mosler, International 1 sgal Community, in 2 ENCYCLOPEDIA OF PUBLIC INTERNATIONAL LAW
1251, 1254 (Rudolf Bembhardt ed., 1995).

3% GUSTAV RADBRUCH, EINFUHRUNG IN DIE RECHTSWISSENSCHAFT 13 (11th ed. 1964);
Eberhard Menzel, Das Vilkerrecht und die pobitisch-sogialen Grundstrukisren der modernen Wels, in FRIEDEN UND
VOLKERRECHT 401, 409 (Georg Picht-& Constanze Eisenbart eds., 1973); W. H. BALEK]JIAN, DIE
EFFEKTIVITAT UND DIE STELLUNG NICHTANERKANNTER STAATEN IM VOLKERRECHT 8
(1970).

37 ANTONIO CASSESE, INTERNATIONAL LAW 12 (2d ed. 2005).

38 On the open character of the international legal order see only James R. Crawford, Infernational Law as an
Open Systers, in INTERNATIONAL LAW AS AN OPEN SYSTEM 17 (James R. Crawford ed., 2002); 1/1 DAHM
ET AL, op. ait. supra note 15 at 30; Karsten Nowrot, Lsgal Conseg of Globabzation: The Status of Non-Governmenial
Organizations wnder International Law, 6 IND. . GLOBAL LEGAL STUD. 579, 613 ef seq. (1999).

39 Reparations for Infuries Suffered in the Service of the United Nations, 1949 1.CJ. 174, 178 (Apr. 11); Max Huber,
Beitrige zur Kenntnis der sogiologischen Grundlagen des Volkerrechts und der Staatengesellschaft, 4 JAHRBUCH DES
OFFENTLICHEN RECHTS DER GEGENWART 56, 62 (1910); Jonathan 1. Chamey, Transnational Corporations
and Developing Public International L aw, DUKE L.). 748, 769 (1983); Wolfgang Friedmann, The Changing Dimensions of
International Law, 62 COLUM. L. REV. 1147, 1155 ¢f seq. (1962); HIGGINS, gp. ait. supra note 27 at 49; 1/1 DAHM
ET AL., gp. at. supra note 15 at 69; VERDROSS & SIMMA, gp. ot supra note 15 at sec. 68.

40 On the argumentation that international law as an “autopoietic systemn” is constantly striving for self-
perpetuation by, inter akia, “favouring claims that promote systematic order while coding as ‘illegal’ those claims that
point toward anarchy and the death of the legal system™ see recently Anthony A. D’Amato, International Law as an
Autgpoietic Systers, in DEVELOPMENTS OF INTERNATIONAL LAW IN TREATY MAKING 335, 341 ¢/ se4.
(Rudiger Wolfrum & Volker Rében eds., 2005).

4! See, e.g., Hermann Mosler, The Infernational Society as a Legal Community, 140 RECUEIL DES COURS 1, 48
(1974); Withelm Wengler, Der Begriff des Vdlkerrechtssubjekies im Lichte der politischen Gegenwart, 51 DIE FRIEDENS-
WARTE 113, 128 ¢# seq. (1951/53); Theodor Meron, Interational 1aw in the Age of Human Rights — General Course on
Public International Law, 301 RECUEIL DES COURS 9, 371 (2003); EMEKA A. DURUIGBO,
MULTINATIONAL CORPORATIONS AND INTERNATIONAL LAW 202 ¢f seq. (2003); Christian Tietje &
Karsten Nowrot, Vialkerrechtliche Aspekste militirischer Mafinakmen gegen den internationalen Terroriomus, 44 NEUE
ZEITSCHRIFT FUR WEHRRECHT 1, 12 (2002); Anne Peters, Wie funktioniert das Vslkerrecht?, BASLER
JURISTISCHE MITTEILUNGEN 1, 19 7 seg. (2004); HOBE & KIMMINICH, gp. a. supra note 19 at 64 ef seq.;
Albert Bleckmann, Zur Verbindlichkeit des allgemeinen Vélkerrechts fiér internationale Organisationen, 37 ZEITSCHRIFT
FUR AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT 107, 117 (1977).

2 Hermann Mosler, Diz Erneiterung des Kreises der Violkerrechtssubjekse, 22 ZEITSCHRIFT FUR
AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT 1, 17 (1962); Hermann Mosler,
VielkerrechtsfEhigkess, in 3 WORTERBUCH DES VOLKERRECHTS 665 (Kar Strupp & Hans-Jiirgen Schlochauer
eds., 2d ed. 1962); Bleckmann, gp. ot. supra note 41 at 117.

3 See already Herbert Kriiger, Das Pringip der Effeksivitit, oder: Uber die besondere Wirkfichkeitsnilbe des Vlkerrechis,
in GRUNDPROBLEME DES INTERNATIONALEN RECHTS - FESTSCHRIFT FUR JEAN
SPIROPOULOS 265, 281 (D. S. Constantopoulos et al. eds., 1957).
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order needs to set the relations between all the de facto powerful entities in the
international system on a legal basis,# because international law’s ordering and
pacification functions are only being preserved if the -state-centric understanding is
replaced by the perception of this legal regime as a_jus inter potestates.®® On the other side,
international law furthermore has to legally discipline the conduct of all influential
entities also in their interactions with less powerful — and thus being in need of
protection — actors, in order to effectively and comprehensively enforce the normative
principles enshrined in its legal structure.¥ To summarize, it is thus first and foremost
“through subjects doctrine that the international allocation of values take place.”*

In light of these findings, the traditional prerequisites for international legal
personality can no longer be regarded as an adequate approach for the allocation of
community interests through the identification of normative responsibilities of de facto
powerful non-state actors in the international system.* As mentioned above, in the
appatent absence of a sufficient degree of recognition by the international community
through the imposition of international legal obligations by states on multinational
corporations, it is under the currently still predominant subjects doctrine not possible to
regard these influential entities as being normatively integrated in the international legal
order in the sense of being legilly required to contribute to the promotion of global
public goods. However, an approach to international legal personality that is incapable
of making all of the important actors in the international system subject to the
“international rule of law”# creates intolerable gaps in the structure of the international

41/2 GEORG DAHM ET AL., VOLKERRECHT 257 (2d ed. 2002); CHRIS N. OKEKE,
CONTROVERSIAL SUBJECTS OF CONTEMPORARY INTERNATIONAL LAW 217 (1974); Daniel Thiirer,
The Emergence of Non-Governmenial Organizations and Transnational Enterprises in International Law and the Changing Rol of
the State, in NON-STATE ACTORS AS NEW SUBJECTS OF INTERNATIONAL LAW 37, 58 (Rainer
Hofmann ed., 1999); ALLOTT, gp. at. supra note 35, 372; Tietie & Nowrot, gp. at. supra note 41 at 12; Fleur Johns,
The Invisibility of the Tr tional Corporation: An Analysis of International Law and 1 egal Theory, 19 MELB. U. L. REV.
893, 894 (1994); SABRINA ANDERES, FREMDE IM EIGENEN LAND: DIE HAFTBARKEIT
TRANSNATIONALER UNTERNEHMEN FUR MENSCHENRECHTSVERLETZUNGEN AN
INDIGENEN VOLKERN 212 (2001); DURUIGBO, gp. dit. supra note 41 at 202 ¢f szq.

45 See Wengler, gp. at. supra note 41 at 129; for a related perception see also CASSESE, gp. ai. supra note 37 at
217 (“international law [...] is gradually heading towards a gitas maxdma (a human commonwealth encompassing
individuals, States, and other aggregates cutting across boundaries of States)”) (italic emphasis in the original).

4 On the image of the international legal order as a structural system oriented towards to the realization of
values see already Bruno Simma, Bemerkungen zur Methode der Vilkerrechtswissenschaft, in FESTSCHRIFT FUR ERNST
KOLB ZUM SECHZIGSTEN GEBURTSTAG 339, 340 (Herma von Bonin et al. eds., 1971); Menzel, ap. az. supra
note 36 at 408; Stephan Verosta, Rechtsgeschichte und Reine Rechtslebre: Zugleich ein Beitrag um Problem der Beggehung
quischen Faktizgtdt und Normativitds, in LAW, STATE, AND INTERNATIONAL LEGAL ORDER - ESSAYS IN
HONOR OF HANS KELSEN 347, 364 (Salo Engel & Rudolf A. Métall eds., 1964).

47 Jan Klabbers, (T Can’t Get No) Recognition: Subjects Doctrine and the Emergence of Non-State Actors, n NORDIC
COSMOPOLITANISM — ESSAYS IN INTERNATIONAL LAW FOR MARTTI KOSKENNIEMI 351, 369
(Jarna Petman & Jan Klabbers eds., 2003).

8 See also, but-with regard to the non-recognition of powerful private terrorist organizations, recently for
example the strong criticism by Klabbers, gp. o, supra note 47 at 353 et seq. (“That main point seems to be the point
that September 11 demonstrates just how outdated the system of international law has become, and has allowed
itself to become. [...] Many of our intemational legal concepts, so September 11 suggests, are no longer able to deal
with present-day developments, and the main cause is that international law has failed to seriously incorporate non-
state actors into its framework. [...] Either way, what emerges is a picture of conceptual helplessness: confronted
with nasty behaviour from entities that are not generally to be considered states, the law runs into problems.”).

49 See thereto Watts, gp. at. supra note 28 at 15 ef seq.
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normative order® and “imposes unnecessary risks on the inherently frail international
legal system.”s' Thus, “if international law withholds legal status from effective [...]
entities, the result is a legal vacuum undesirable both in practice and principle”.52 The
prevailing view thereby not only contradicts the character of international law as “a
realistic legal system”5? since “[n]ation states aside, TNCs are the most powerful actors
in the world today and to not recognize that power would be unrealistic.”** Rather, this
traditional subjects doctrine also forestalls the realization of community interests being
at the centre of the current international legal order, and — as a kind of still “living” but
nevertheless not worth protecting “fossil” originating from the so-called “Westphalian
system™55 — thus contravenes the above mentioned evolving perception of international
law as a “comprehensive blueprint of social life.” “No accumulation of power should
remain unchecked under a system of ‘rule of law™ — as has been rightly pointed out by
Daniel Thiiter — “[t]his is a requirement dictated by the raison du systéme international as
opposed to the raison d’état dominating the traditional world of international law.”¢ The
severe consequences of an international legal methodology that for the implementation
of its underlying normative values does not adequately take into account the sociological
realities in the international system have already been quite explicitly emphasized in 1924
by James L. Brietly: “To do that means that we are consenting to a divorce between the
law and the ideas of justice prevailing in the society for which the law exists; and it is
certain that as long as that divorce endutes, it is the law which will be discredited.”s’

Therefore, the current predominant view concerning the prerequisites of
international legal personality is neither compatible with the central aim of the current
international legal order, nor is it reflective of the resulting necessity for international
law to be in sufficient conformity with the changing realities in the international system.
Rather, this traditional approach ignores to a disconcerting extent the vital connection
between the above mentioned basis of the normatively binding force of international
law and the granting of international legal personality that Chris N. Okeke concisely
formulated more than thirty years ago: “[I]f international law failed to influence and to
regulate adequately the course of intemnational relations, it would have lost its value.”8

% Bleckmann, gp. 4. supra note 41 at 117; see also Kamminga, p. . supra note 20 at 425 (“accountability
gap”™); ALLOTT, gp. ai. supra note 35, 372; ANDERES, op. at. supra note 44 at 212; for a related argumentation in
favour of the declaratory nature of the recognition of states 1/1 DAHM ET AL., gp. a. supru note 15 at 191 ¢/ seq.

5t Chamney, gp. at. supra note 39 at 754.

52 James R. Crawford, The Criteria for Statebood in International Law, 48 BRIT. Y.B. INT'L L. 16, 79 (1976/77).

53 CASSESE, gp. at. supra note 37 at 12,

$4 Charney, gp. at. supra note 39 at 768; see also DURUIGBO, gp. ai. supra note 41 at 203.

55 Genenally on the traditional state-centsic international system and its legal order that developed through and
after the Westphalian peace treaties of 1648 Delbriick, gp. . supra note 33 at 2 ef seq.; Jirgen Habermas, Har die
Konstitwtionalisierung des Volkerrechts noch eine Chanee?, in DER GESPALTENE WESTEN — KLEINE POLITISCHE
SCHRIFTEN X 113, 117 ¢f seq. (Jiirgen Habermas, 2004); Arghyrios A. Fatouros, International Law in the Eru of
Global Integration, in MELANGES EN L'HONNEUR DE NICOLAS VALTICOS — DROIT ET JUSTICE 131,
139 (1999); with regard to the image of a “New Medievalism” as a possible “Post-Westphalian System” see only
Jorg Friedrichs, The Neamedseval Renaissance: Global Governance and International Law in the New Middle Ages, in
GOVERNANCE AND INTERNATIONAL LEGAL THEORY 3 (Ige F. Dekker & Wouter G. Wemer eds.,
2004).

% Thiirer, gp. at. supra note 44 at 58.

57 James L. Brierly, The Shortcomings of International Law, 5 BRIT. Y.B. INT'L L. 4, 16 (1924).

38 OKEKE, gp. at. supra note 44 at 217 for a similar assessment see also, e.g., Chamey, 9. of. supra note 39 at
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III. THE NEED FOR A PARTIAL RECONCEPTUALIZATION OF INTERNATIONAL
LEGAL PERSONALITY

If one rightly hesitates to draw the undesirable conclusion of calling into
question the continued suitability of the international legal order to effectively
implement its central aims, the increasing inadequateness of the traditional
understanding of international legal personality inevitably leads to the need for an at
least partial reconceptualization of subjects doctrine. Against this background, a new
approach to the creation of normative responsibilities of powerful actors in the
international system will be introduced in the following.5? Although it will probably first
be met with scepticism,® this new concept appeats to be a far more appropriate
doctrinal component of the current international legal order than the predominant view.
Thereby, it is furthermore submitted that this reoriented subjects doctrine is not merely
meant to be a suggestion de kge ferenda. Rather, inter alia because of this approach finding
its normative foundation in the generally recognized legal concept of presumptions, it
fits already de /ge kra in the normative structure of current international law.
Furthermore, in realistic anticipation of opposition to this new subjects doctrine a
number of possible objections will be discussed.

A. REBUTTABLE PRESUMPTION OF
NORMATIVE RESPONSIBILITIES OF DE FACTO POWERFUL ACTORS

As indicated, the reconceptualized subjects doctrine is based on the perception
of the international legal order as a “system of normative presumptions.”®! The
structure of international law, at least to the same extent as most domestic legal systems,
is and has already for quite some time been shaped by rules of presumptions.¢? From
the numerous examples supporting this view, one only needs to mention the rules on
the interpretation of multilingual treaties,®> the “presumption against conflict” with

769; Bleckmann, gp. at. supra note 41 at 117.

% For some preliminary ideas on this issue see already Nowrot, gp. aif. supra note 24, 139 e/ seq.; NOWROT,
op. at. supra note 31, 17 et seq.; KARSTEN NOWROT, TRANSNATIONAL CORPORATIONS AND GLOBAL
PUBLIC GOODS: TOWARDS A PRESUMPTION OF NORMATIVE RESPONSIBILITIES 2 ¢/ seq. (2004).

% On this usual reaction in response to the introduction of new approaches to international legal personality
see only Friedrich A. Freiherr von der Heydte, Rechtssubjeks und Rechtsperson im Vilkerrecht, in GRUNDPROBLEME
DES INTERNATIONALEN RECHTS - FESTSCHRIFT FUR JEAN SPIROPOULOS 237, 246 (D. S.
Constantopoulos et al. eds., 1957).

¢ See Albert Bleckmann, Dse Vilkerrechtsordnung als Systemt von Rechtsvermutungen, in RECHT UND STAAT IM
SOZIALEN WANDEL ~ FESTSCHRIFT FUR HANS ULRICH SCUPIN ZUM 80. GEBURTSTAG 407
(Norbert Achterberg et al. eds., 1983).

2 Generally on the rules of presumptions in various areas of international law see, e.g.,, BIN CHENG,
GENERAL PRINCIPLES OF LAW AS APPLIED BY INTERNATIONAL COURTS AND TRIBUNALS 304
¢t seq. (1953); JOOST PAUWELYN, CONFLICT OF NORMS IN PUBLIC INTERNATIONAL LAW — HOW
WTO LAW RELATES TO OTHER RULES OF INTERNATIONAL LAW 240 ¢f sz¢. (2003); Richard M. Mosk,
The Roke of Facts in International Dispute Resolution, 304 RECUEIL DES COURS 9, 139 ¢ seq. (2003); as well as the
comprehensive analysis by JACQUES-MICHEL GROSSEN, LES PRESUMPTIONS EN DROIT
INTERNATIONAL PUBLIC 53 ¢7 seq. (1954).

6 See Article 33 (3) of the Vienna Convention on the Law of Treaties; Christopher P. Kuner, The Interpretation
of Mulkilingual Treaties: Comparison of Texts versus the Presumption of Similar Meaning, 40 INT’L & COMP. L.Q. 953
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regard to treaties concluded between the same parties, the presumption that parties to
a treaty act in conformity with the obligations arising from this agreement the
presumption that actions taken by organs of international organizations being
appropriate for the fulfilment of the purposes of that organization are not witra vires as
well as the famous — although hardly being compatible anymore with the structure of
the current international legal orderS” — negative presumption established by the PCIJ in
the Lotus case with regard to restrictions upon states’ freedom of action.8

Applying this concept of presumptions to subjects doctrine, it is argued that, in
light of the above mentioned primary aims pursued by intemational law as well as the
need for a close conformity of this legal order to the changing sociological
circumstances on the international scene, a rebuttable presumption arises — already on
the basis of a de facto influential position in the international system — in favour of the
respective actor being subject to applicable international legal obligations with regard to
the promotion of community interests such as the protection of human rights, the
environment and core labour and social standards. This methodological approach
ensures that — independently from an explicit imposition of obligations by states
through treaty or customary international law — all interactions between the influential
entities in the international system as well as their relations to less powerful actors are
prima facie subject to the intemational rule of law, thereby ensuring that the international
legal order is able to fulfil its central purpose of comprehensively civilizing international
relations in an effective way. Only with regard to those actors whose limited
participation in the interactions within the international system does not qualify them as
being sufficiently influential, the existence of international legal obligations is still
dependent upon an explicit imposition by states through treaty or customary
international law. This last mentioned categorization currently applies especially to
individuals.

The presumption can only be refuted by way of a contrary expression of the
international community — states and international organizations — in a legally binding
form stating that the respective influential category of actors is not obliged to observe,
inter alia, human rights, as well as recognized environmental and labour standards.

(1991); MEINHARD HILF, DIE AUSLEGUNG MEHRSPRACHIGER VERTRAGE 73 ¢/ seq. (1973).

6 On this presumption see, e.g., WTO, Turkey — Restrictions on Imports of Textile and Clothing Products, Report of
the Panel of 31 May 1999, WT/DS34/R, pars. 9.92 ¢f re4.; C. Wilfred Jenks, The Conflict of Lan-Making Treatses, 30
BRIT. Y.B. INT'L L. 401, 427 &t s2¢. (1953).

&5 See thereto WTO, Exrgpean Communities — Measures Concerning Meat and Meat Products (Hormones), Original
Complaint by the United States, Recourse to Arbitration by the European Communities under Article 22.6 of the
DSU, Decision by the Arbitrators of 12 July 1999, WT/DS26/ARB, par. 9; GROSSEN, gp. at. supra note 62 at 60
et seq.

$ Certain Expenses of the United Nations (Article 17, Paragraph 2, of the Charter), 1962 1.C.J. 151, 168 (July 20); Care
Concerning Questions of Interpretation and Application of the 1971 Montreal Convention Arising from the Aerial Incident at
Lackerbie, 1993 1.CJ. 114, 126 (Apr. 14).

67 See only Tietje, gp. a. n¢m note 31 at 1093; Armin von Bogdandy, Globakizution and Exrgpe: How to Square
D, , Globalization, and International Law, 15 EUR. J. INT'L L. 885, 887 Fn. 4 (2004) as well as already more
than fotty years ago C. Wx]fredjenks Interdependence as the Basic Concept of Cont ry International Law, in
MELANGES OFFERTS A HENRI ROLIN - PROBLEMES DE DROIT DES GENS 146 (1964).

8 The Case of the 5.5. ,,Lotus”, 1927 P.C.1]. Series A, No. 10 at 18.
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Thereby, the decision of rebutting the presumption is not left to individual states or
international organizations. Such an approach would lead to a respective category of
influential non-state actors being subject only to relative international legal obligations
towards those states and international organizations that have not rebutted the
presumption — a, from the point of view of legal certainty, undesirable consequence
being for quite some time critically discussed especially in connection with the
constitutive doctrine of the recognition of states.®” Rather, in order for the presumption
to be rebutted, it is necessary to demonstrate the existence of a respective normative
expression of the international community as a whole™ or at least a sufficiently uniform
practice of states and international organizations. In so doing, this approach also
corresponds to the normative structure of current international law by adequately taking
into account the above mentioned perception — increasingly being emphasised in the
legal literature — that the law-making processes in the international system, by focussing
the practice of the international community as a whole, are more and more independent
of the will and interests of individual states.”

Indeed, it has been frequently pointed out in the legal literature that the
processes of globalization have lead to an increasing loss by states of their previously
held ability to control and channel these processes due to a growing lack of steering
capacity.”? Nevertheless, the option of rebutting the presumption has to be regarded as a
currently still necessary concession to the important position of states in the
international system and the resulting potential of these actors to influence, to 2 certain
extent, the granting of legal personality under international law. However, it should be
emphasized that this option accorded to states is also merely based on their currently de
facto powerful position in the international system of today, and is not an inalterable
feature of the international legal order itself.”

Yet, also this possibility of rebuttlng the presumption in favour of the existence
of international legal obhganons is, again in light of the purposes pursued by the
international legal order, not in the absolute discretion of states and international

¢ See thereto, e.g., 1/1 JENNINGS & WATTS, op. at. supra note 16 at 133; BROWNLIE, gp. at. supra note
16 at 88; 1/1 DAHM ET AL, gp. ar. supra note 15 at 193 ef zzq.

™ On the perception of the will of the international community as a possible normative source of international
law see only recently Nicholas Tsagourias, The Will of the International Community as a Normative Source of International
Law, in GOVERNANCE AND INTERNATIONAL LEGAL THEORY 97 (Ige F. Dekker & Wouter G. Wemer
eds., 2004).

! In addition to the references given supra in note 31, see also on this issue, e.g., Jonathan 1. Charney, Universal
International Law, 87 AM. J. INT'L L. 529, 543 ¢f seq. (1993); Francisco Orrego-Vicuiia, Law Making in a Global Society:
Does Consent still matter?, in FESTSCHRIFT FUR GEORG RESS 191 (Jiirgen Brohmer et al. eds., 2005).

72 See, e.g., Jost Delbriick, Prospeds for a ,,World (Internal) Lan?*: Legal Developments in a Changing International
Systems, 9 IND. J. GLOBAL LEGAL STUD. 401, 409 ¢# seq. (2002); Oscar Schachter, The Dechine of the Nation-State
and its Implications for International Law, 36 COLUM. J. TRANSNATL L. 7 (1997); CHRISTIAN TIETJE,
INTERNATIONALISIERTES VERWALTUNGSHANDELN 165 (2001); ANNE PETERS, ELEMENTE
EINER THEORIE DER VERFASSUNG EUROPAS 132 ¢f sz¢. (2001); Thomas Cottier & Maya Hertig, The
Prospects of 215t Century Constitutionalism, 7 Max Planck Y.B. UN. L. 261, 268 ¢f 5. (2003).

7 On the “false intellectual prison” caused by the assumption “that it is simply a matter of fact that the world
consists of states” see already Lim, gp. a. supra note 27 at 63; 1 WILHELM WENGLER, VOLKERRECHT 163 ef
seq. (1964); HIGGINS, op. ait. supra note 27 at 49 ef seq.; and as early as the beginning of the 1930th Ulrich Scheuner,
Staat und .Ylaatmgm:m.rM 5 BLATTER FUR DEUTSCHE PHILOSOPHIE 255, 269 (1931/32).



576 PHILIPPINE LAW JOURNAL [VoL. 80

organizations. They would subject themselves to the prohibitions of abuse of rights as
well as of wenire contra factum proprinm™ and thus forfeit their right to rebut the
presumption” if they would release a category of de facto powerful actors from the
prima facie existing obligations to contribute to the promotion of community interests,
even though such a discharge jeopardises the effective fulfilment of the central aims — as
being recognized by the international community as a whole and necessary for its
continued existence — of the international legal order. Therefore, states and international
organizations only enjoy a limited discretion in their decision whether to rebut the
presumption by being required to undertake a careful assessment of the possible adverse
- consequences for the promotion and protection of global public goods.”s

B. DISTINCTION FROM PREVIOUS CRITICISM TOWARDS
THE TRADITIONAL UNDERSTANDING OF
INTERNATIONAL LEGAL PERSONALITY

Taking into account the increasing inadequateness of the cutrently stll
predominant approach to international legal personality, it is hardly surprising that the
traditional conception has already for quite some time met with substantial criticism in
legal literature.”” For example, it has been suggested in this connection to set the term
“international legal person” and the resulting distinction between subjects and objects
aside and instead — thereby including non-state actors such as multinational corporations
and NGOs - to refer to “participants” in the international system,”® to actors within a
“constitutional approach to international law,”” or to “constitutional subjects” of a
variety of emerging “civil constitutions.””® These approaches are motivated, inter alia, by

™ Generally on these doctrines see, e.g, HERSCH LAUTERPACHT, THE FUNCTION OF LAW IN THE
INTERNATIONAL COMMUNITY 286 e/ seq. (1933); G. D.S. Taylor, The Content of the Rule Against Abuse of Rights
in International Law, 46 BRIT. Y.B. INT'L L. 323 (1972/73).

5 On forfeiture in international law as being closely related to the principle of estoppel see only Karl
Dochring, Zum Rechtsinstitut der Verwirkung im Vilkerrecht, in VOLKERRECHT-RECHT DER
INTERNATIONALEN ORGANISATIONEN-WELTWIRTSCHAFTSRECHT — FESTSCHRIFT FUR IGNAZ
SEIDL-HOHENVELDERN 51 (Karl-Heinz Bockstiegel et al. eds., 1988).

% Generally on the principle of limited discretion in international law already Gerhard Leibholz, Das Verbot der
Willksir und des Ermessensmiffbranchs im vitkerrechtlichen Verkebr der Staaten, 1| ZEITSCHRIFT FUR AUSLANDISCHES
OFFENTLICHES RECHT UND VOLKERRECHT 77 (1929); ALBERT BLECKMANN,
GRUNDPROBLEME UND METHODEN DES VOLKERRECHTS 252 (1982).

7 See, e.g., ALLOTT, op. at. xupru note 35 at 372 (“international law must abandon the conceptual category of
subjects of international lun/°) (emphasis in the original); D. P. O’CONNELL, gp. at. supra note 27 at 83 (“fallacious™);
ANNA MEJKNECHT, TOWARDS INTERNATIONAL PERSONALITY: THE POSITION OF

. MINORITIES AND INDIGENOUS PEOPLES IN INTERNATIONAL LAW 31 (2001) (“empty notion”);
Klabbers, gp. at. supra note 47 at 354 (“conceptual helplessness™); for a more detailed analytical description of the
caticism being voiced in the legal literature see recently NIJMAN, gp. a?. supra note 18 at 347 ¢/ seq.

8 See especially HIGGINS, ap. a. supra note 27 at 49 ¢f seq. (“Finally, the whole notion of ‘subjects’ and
‘objects has no credible reality, and, in my view, no functional purpose. We have erected an intellectual prison of
our own choosing and then declared it to be an unalterable constraint. [...] But I believe that there is room for
another view: that it 1s not particulary helpful, either intellectually or operationally, to rely on the subject-object
dichotomy that runs through so much of the wntings. [...] Now, in this model, there are no ‘subjects’ and ‘objects’,
but only partiapants. Individuals ure participants, along with states, international organizations |[...], multinational
corporations, and indeed private non-governmental groups.”) (emphasis in the original); as well as Arzt &
Lukashuk, gp. at. supra note 19 at 62 ¢t sq.

7 Thiirer, gp. al. supra note 44 at 51 ¢f szq.

8 Gunther Teubner, Sodetal Constitutionalism: Alternatives to State-Centred Constitutional Theory?, in
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“the necessity of an extension of constitutionalism beyond purely intergovernmental
relations” because of “the massive human rights infringements by non-state actors,”®! or
by the desire to “avoid the intensely debated but largely sterile question as to whether or
not NGOs or transnational enterprises have emerged as new subjects within the
international legal order” .82

All of the just mentioned concepts have in common that they are striving for
an almost complete renunciation of the concept of international legal personality. By
contrast, the subjects doctrine argued for in this article — while retaining the established
terminology and resulting only in a partial deviation from the traditional approach,
namely with regard to the international legal obligations of influential actors in the
international system — finds its normative basis in the concept of presumptions that is,
as shown above, in general a well-recognized methodological component of the current
international legal order.

C. DISCUSSION OF POSSIBLE OBJECTIONS TO
THIS NEW SUBJECTS DOCTRINE

In anticipation of possible objections, it first has to be emphasised that this .
new subjects doctrine does not run contrary to the — for convincing reasons generally
held — perception of the necessity to base the methodology of international legal
personality on a realistic approach not being influenced in any way by “wishful
thinking.”83 Rather, it should be noted that the currently predominant view with regard
to the prerequisites of international subjectivity itself — contrary to its assertion in theory
that it solely takes into account the explicit recognition by states through the granting of
specific rights and obligations under international law to the entity in question — in
practice frequently does not go without precisely the same principled considerations
about the central purposes of the international legal order and the importance of de
facto influence in the international system that also constitute the basis of the new
approach argued for in this article.

This discrepancy between theory and practice is for example reflected in the
argumentation of the International Court of Justice and an increasing number of legal
scholars on the issue of whether international organizations are bound by general rules
of international law such as the protection of human rights. In the absence of 2

TRANSNATIONAL GOVERNANCE AND CONSTITUTIONALISM 3, 6 ¢f szg. (Christian Joerges et al. eds.,
2004).

# Teubner, gp. at. supra note 80 at 7.

82 Thiirer, gp. at. supra note 44 at 53; see also, e.g., Matthias Herdegen, Discussion, in NON-STATE ACTORS
AS NEW SUBJECTS OF INTERNATIONAL LAW 63, 64 (Rainer Hofmann ed., 1999) (“As to the multinational,
transnational enterprises, I sympathize with Professor Thiirer’s concept that we should approach these phenomena
with a more flexible view of a legal community, that it is not always necessary to harp on legal personality under
public international law.*); Ruth Wedgwood, Disussion, in id. at 93 (“First, in general, it is not clear that analytical
purity about the nature of a ‘subject’ of intemnational law will serve much point in describing the real evolution of
the international system.”).

& On this perception see, e.g, 1 FRIEDRICH BERBER, LEHRBUCH DES VOLKERRECHTS 114 (2d ed.
1975).
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sufficient degree of normative recognition by the international community with regard
to the imposition of tespective obligations, recourse has frequently been taken to the
purposes pursued by the international legal order as well as the influential position of
these actors in international relations,? a certain relativization of the otherwise generally
accepted separate character of these entties from their member states35 or the
mcrcasmgly popular argumentation that whoever has rights under international law and
is thus at least a derivate legal subject must automatically also have duties as well.36
However, since at least on the basis of a consistent application of the predominant view
conceming the prerequisites of international legal personality it is far from obvious that
such a converse conclusion from the status of a subject of international law to the
existence of specific obligations can be regarded as permissible,?’ it is hardly surprising
that this argument has already met with considerable criticism.%8

8 See only Konrad Ginther, International Organizations, Responsibility, n 2 ENCYCLOPEDIA OF PUBLIC
INTERNATIONAL LAW 1336, 1339 (Rudolf Bernhardt ed., 1995) (“Faced with an increasing number of
international organizations executing tasks with a highly injurions potential, the international legal order needs to define
responsibilities clearly.”) (emphasis supplied); MICHAEL SCHOISWOHL, STATUS AND (HUMAN RIGHTS)
OBLIGATIONS OF NON-RECOGNIZED DE FACTO REGIMES IN INTERNATIONAL LAW: THE
CASE OF ‘SOMALILAND?” 281 (2004) (“Thus to the extent these organizations are assuming and administrating
functions which bear the capacity to eventually compromise fundamental rights of individuals, they appear to be
constrained by international law and its general human rights (humanitarian) obligations.”); August Reinisch, Secxring
the A bility of International Organizations, T GLOBAL GOVERNANCE 131, 136 (2001) (“strong arguments in
favor of an obligation to observe customary international law may be derived from more general reflections concerning
the status of the UN as an organization enjoying legal personality under intemational law) (emphasxs supplied);
Bleckmann, op. af. supra note 41 at 117; Christoph Schreuer, Die Bindung Internationaler Organésationen an vélkerrechtliche
Veertrige ihrer Misgliedstaaten, in VOLKERRECHT ZWISCHEN NORMATIVEM ANSPRUCH UND
POLITISCHER REALITAT — FESTSCHRIFT FUR KARL ZEMANEK ZUM 65. GEBURTSTAG 223, 243
(Konrad Ginther et al. eds., 1994); MOSHE HIRSCH, THE INTERNATIONAL RESPONSIBILITY OF
INTERNATIONAL ORGANIZATIONS TOWARDS THIRD PARTIES — SOME BASIC PRINCIPLES 8
(1995).

8 See, e.g., recently Tomuschat, gp. a% supra note 21 at 574 (“In the case of intergouvernmental organizations,
it can be argued that such entities are no more than common agencies of States and that hence all the commitments
of their members apply to them as well.”).

8 Interpretation of the Agreement of 25 March 1951 betneen the WHO and Egyps, 1980 1.C.J. 73, 89 ¢ 5zq. (Dec. 20)
(“International organizations are subjects of international law and, as such, are bound by any obligations incumbent
upon them under general rules of intemnational law™); the Dissenting Opinion of Judge Fitzmaurice in Lega/
Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) Notaithstanding Security Council
Resolution 276 (1970), 1971 1.CJ. 220, 294 (June 21) (“This is a principle of international law that is as well-
established as any there can be, — and the Security Coundil is as much subject to it (for the United Nations is itself a
subject of international law) as any of its individual member States are.”); Clyde Eagleton, International Organization
and the Law of Responsibility, 76 RECUEIL DES COURS 319, 385 (1950) (“But where there are rights, there are also
duties;”); August Reinisch, Deweloping Human Rights and H jtarian Law Accountability of the Security Coundil for the
Impasition of Economic Sanctions, 95 AM. J. INT’L L. 851, 858 (2001) (“A related consideration that does not focus on
the powers and obligations of organizations as state creatures but, rather, on the general perception that they enjoy
international legal personality leads to the same result: the United Nations — whose personality under public
international law has been beyond doubt since the Rgparations case — is subject to public intemational law precisely
because it partakes of personality under this legal system.”); Reinisch, gp. a. supra note 12 at 281 ¢f seq. (“The
underlying theoretical issue also appears to be largely settled by accepting that the UN as a subject of international law
is subject to general international law”) (emphasis supplied). It should be noted that the same argumentation can be
occasionally found with regard to multinational corporations, see e.g., Harold Hongju Koh, Separating Myth from
Reality about Corporate Responsibility Litigation, 7 J. INT'L ECON. L. 263, 265 (2004) (“If corporations have rights
under international law, by parity of reasoning, they must have duties as well.”); Peter Malanczuk, Discussion, in
NON-STATE ACTORS AS NEW SUBJECTS OF INTERNATIONAL LAW 155, 157 (Rainer Hofmann ed.,
1999) (“One could argue that if non-state actors have rights under international law, they must also have dutees.”).

87 See also the respective doubts expressed by Schreuer, gp. af. supra note 84 at 241; Tomuschat, gp. a. supra
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A further example, this time in the realm of the so-called “original” subjects of
international law, is the stll predominantly accepted declaratory nature of the
recognition of states. In the absence of a sufficiently consistent state practice,? this
doctrine is also primarly based on considerations with regard to international law’s
ordering and pacification functions, the necessity of a close conformity to the realities in
the international system, the undesirability of normative gaps in the structure of the
international legal order® as well as the greater practical feasibility of the declaratory
theory.”? The same applies to recently expressed views in legal literature to make
belligerents and insurgents — in addition to their generally accepted incorporation in the
legal regime of international humanitarian law?2 — also subject to the observance of
international human rights which “according to traditional wisdom, cannot be asserted
vis-a-vis insurgent groups.” This possible extension of the scope of application of
international human rights law is also for the most part grounded in considerations
concerning the changing factual nature of international conflicts,’* the need for a
protection of the affected civilian population,? reasons of fairness,% as well as — again —
the already above mentioned converse conclusion.”? In addition, also the argumentation
that non-state terrorist groups have to be regarded as at least partial subjects of
international law, thereby subjecting them to the prohibition on the use of force and
thus opening the scope of application of Article 51 UN Charter,” is first and foremost

note 21 at 573 ¢/ se4.; Reinisch, gp. a. supra note 86 at 854.

8 See only Mosler, gp. dit. supra note 42 at 19 ¢f seq.; HANS-HEINRICH NOLL, DIE
VOLKERRECHTSSUBJEKTIVITAT DER EUROPAISCHEN GEMEINSCHAFTEN UND DEREN
BINDUNG AN DAS ALLGEMEINE VOLKERRECHT 136 ¢f seq. (1986); Schmalenbach, gp. a?. supra note 21 at
65; as well as Klabbers, gp. at. supra note 47 at 367 (“subjectivity as such does not entail any automatic rights or
obligations”); and the references given by DINE, gp. ai. swpra note 1 at 189 (“The IMF strongly rejects any claim to
be directly bound by intemational human rights norms. Mr. Gianviti, General Counsel to the IMF argues: ‘First at
the most general level, the Fund and the Bank saw themselves (and continue to see themselves) as international
organizations separate from their members, governed by their respective charters.”™).

8 See thereto, e.g,, I/1 JENNINGS & WATTS, gp. a. swpra note 16 at 129 (“state practice is inconclusive and
may be rationalised either way”).

% See only 1/1 DAHM ET AL, gp. a. supra note 15 at 191 ¢/ szq.; CASSESE, op. at. supra note 37 at 74 (“This
view [the constitutive theory] is, however, fallacious because it is in strident contradiction with the principle of
effectiveness whereby ,effective’ situations are fully legitimized by intemnational law*).

% BROWNLIE, gp. at supra note 16 at 88 (“Constitutivist doctrine creates a great many difficulties.”);
SCHOISWOHL, gp. at. supra note 84 at 35 (“logical and practical deficiencies involving the constitutive theory”).

92 See thereto as well as to the problematic distinction between belligerents and insurgents I/2 DAHM ET
AL., gp. dit. supra note 44 at 299 ¢t s2q.; 1/1 JENNINGS & WATTS, gp. ait. supra note 16 at 165 ¢ seq.; BRAD R.
ROTH, GOVERNMENTAL ILLEGITIMACY IN INTERNATIONAL LAW 173 ¢f szq. (1999).

% Tomuschat, gp. at supra note 21 at 575; see also Dieter Fleck, Hxmanitarian Protection Against Non-State Adors,
in NEGOTIATING FOR PEACE - LIBER AMICORUM TONO EITEL 69, 78 (Jochen Abr. Frowein et al. eds.,
2003).

% Fleck, gp. dit. supra note 93 at 78 et seq.

95 See Fleck, gp. ai. supra note 93 at 78 ef seq.; Tomuschat, gp. al. supra note 21 at 575 ef seq.

%-Tomuschat, gp. a%. supra note 21 at 576 (“Why should only the Govemnment be charged with breaching
human rights? Is it not a requirement of faimess to measure the behaviour of both sides by the same yardstick?”).

97 Fleck, gp. at. supra note 93 at 79 (“If non-state actors have human rights, it appears logical that they also
must have responsibilities, no different from the obligations insurgents have under intemational humanitarian
law.”).

8 From the numerous literature on this issue see generally on this discussion only recently Carsten Stahn,
“Nicaragua is dead, long bve Nicaragua” — The Right to Sef-Defence under Article 51 UN Charter and International Terrorism, in
TERRORISM AS A CHALLENGE FOR NATIONAL AND INTERNATIONAL LAW: SECURITY VERSUS
LIBERTY? 827, 848 ¢f szq. (Christian Walter et al. eds., 2004); on the currently probably still predominant view that
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founded on considerations concerning the fundamental pacification functions of
international law and the resulting necessity of a close conformity of this legal order to
changing realities in the international system.?

Finally, the existence of an international legal status of so-called “stabilized de
facto regimes” is worth noticing in this context.1% Current legal literature on this subject
almost generally recognises incorporation of these entities in the international legal order
by, inter alia, extending the active and passive scope of application of the prohibition on
the use of force to them.!®! However, this argumentation is — in light of the inconsistent
state practice in this regard!® — almost exclusively based on principled considerations
concerning the pacification functions of international law,!03 the need for the protection
of the affected population,'% the ordering function of the international legal order,0
the “needs of international intercourse in the various stages of development,”106 logical
reasoning,!”’ the principle’of effectiveness,!% the “process of analogy”1® or “practical

a terrorist act committed solely by non-state actors does not amount to an “armed attack” in the sense of Article 51
UN Charter see, e.g., Albrecht Randelzhofer, Anicke 51, in 1 THE CHARTER OF THE UNITED NATIONS - A
COMMENTARY par. 34 (Bruno Simma ed., 2d ed. 2002) with further references also with regard to the contrary
view.

» See, e.g., Jochen Abr. Frowein, Der Terrorismus als Herausforderung fiir das Vilkerrecht, 62 ZEITSCHRIFT FUR
AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT 879, 887 (2002); Thomas Bruha &
Matthias Bortfeld, Terrorismus und Selbstverteidigungsrecht, 49 VEREINTE NATIONEN 161, 165 (2001);
Eckart Klein, Zur Rechtstrigerschaft von Individuen im Vélkerrecht, in MENSCHHEIT UND MENSCHENRECHTE -
PROBLEME DER UNIVERSALISIERUNG UND INSTITUTIONALISIERUNG 133, 136 (Eckart Klein &
Christoph Menke eds., 2002); as well as already prior to September 11, albeit 4 kge ferenda, Jost Delbriick, Effektivitit
des UN-Genultverbots — Bedarf es einer Modifikation der Reichurite des Art. 2 (#) UN-Charta?, 74 DIE FRIEDENS-
WARTE 139, 156 (1999).

1% For a comprehensive analysis of this phenomenon see JOCHEN ABR. FROWEIN, DAS DE FACTO-
REGIME IM VOLKERRECHT (1968); see also, e.g., Jochen Abr. Frowein, De Facto Régime, in 1
ENCYCLOPEDIA OF PUBLIC INTERNATIONAL LAW 966 (Rudolf Bernhardt ed., 1992); as well as recently
SCHOISWOHL, op. dit. upra note 84 at 206 ef szq.

W See only Peter Fischer, Tainan: Der Staat, der nicht sein darf> Die Stellung der Republik China ,,Revisited”, in
FESTSCHRIFT FUR GEORG RESS 77, 90 (Jiirgen Brohmer et al. eds., 2005); Albrecht Randelzhofer, Artick 2 (4),
in 1 THE CHARTER OF THE UNITED NATIONS - A COMMENTARY par. 28 (Bruno Simma ed., 2d ed.
2002) with further references.

102 See thereto FROWEIN, op. at. supra note 100 at 66; CHRISTIAN HILLGRUBER, DIE AUFNAHME
NEUER STAATEN IN DIE VOLKERRECHTSGEMEINSCHAFT 754 ¢f seq. (1998); SCHOISWOHL, gp. ait.
supra note 84 at 266.

103 FROWEIN, op. ait. supra note 100 at 66; VERDROSS & SIMMA, gp. a¥. supra note 15 at sec. 406; 1/2
DAHM ET AL, op. a. supra note 44 at 304; Michael Bothe, Friedenssichsrung und Kriegsrecht, in VOLKERRECHT
589, 599 (Wolfgang Graf Vitzthum ed., 3« ed. 2004).

194 KARL DOEHRING, VOLKERRECHT par. 259 (2d ed. 2004); Thomas Oppermann, Der Beitrag des
Internationalen Rechts Jur Bekdmpfung des internationalen Terrorismus, in STAATSRECHT-VOLKERRECHT-
EUROPARECHT - FESTSCHRIFT FUR HANS-JURGEN SCHLOCHAUER ZUM 75. GEBURTSTAG 495,
504 (Ingo von Miinch ed., 1981).

105 FROWEIN, gp. gt supra note 100 at 21; HEIKE KRIEGER, DAS EFFEKTIVITATSPRINZIP IM
VOLKERRECHT 94 (2000).

106 Hermann Mosler, Subjects of International Law, in 4 ENCYCLOPEDIA OF PUBLIC INTERNATIONAL
LAW 710, 721 (Rudolf Bernhardt ed., 2000).

107 SCHOISWOHL, gp. at. supra note 84 at 210 (“On the one hand, there is no reason why & facto regimes
which effectively govern a territory without enganging in warfare against the ‘parent’ State should enjoy less nghts
than one in combat. The rules of intemational humanitarian law applicable to internal armed conflicts in this respect
furnish d¢ facto regimes with (objective) international legal personality to the extent determined by their rights and
obligations. I\ would appear somewhat paradox if this (limited) international legal personality should suddenly
vanish once the bloodshed has given way to protracted political negotiations or even peaceful co-existence based on
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necessity and pragmatism.”110 The same argumentation is taken recourse to with regard
to the international responsibility of de facto regimes'!! that is also based on
considerations with regard to, infer alia, the effective exercise of the ordering functions
of the international legal order,!12 “commonsense,”!!3 and the fact that international law
does not explicitly exclude de facto regimes from international responsibility.!*4 Finally,
quite similar considerations can be found concerning the recently articulated view that
these entities are bound by international human rights,!’> an argumentation that has
been equally grounded on the ordering function of international law,!'6 logical
reasoning!!’ as well as generally “the inexhaustible argumentative treasure of reason and
practical necessity.”1’® However, also this line of reasoning with regard to the
international legal personality of de facto regimes, which is hardly compatible with the
traditional prerequisites of international subjectivity as constantly emphasised in theory,
has on the basis of a consistent application of the predominant view understandably also
received sporadically quite strong opposition.}!?

mutual sufferance.”’) (emphasis in the original).

108 BROWNLIE, gp. a. supra note 16 at 57; DOEHRING, gp. ai. supra note 104, par. 259; Oppermann, gp. .
supra note 104 at 504; Volker Epping, Vilkerrechissubjekse, in VOLKERRECHT 55, 107 (Knut Ipsen ed., 5th ed.
2004).

109 CRAWFORD, gp. ait. supra note 16 at 79 (“The process of analogy from legal rules applicable to States is
quite capable of providing a body of rules applicable to non-State entities.”); see also Crawford, gp. at. supru note 52
at 145

110 Schoiswohl, De Facto Regimes and Human Rights Obligations — The Tuxlight Zone of Public International Lavn?, 6
AUSTRIAN REV. INT'L. & EUR. L. 45, 52 (2001); SCHOISWOHL, gp. at. supra note 84 at 209.

111 See thereto only FROWEIN, gp. . supra note 100 at 71 ¢f seq.; BALEKJIAN, op. a. supra note 36 at 150 e
seq.; SCHOISWOHL, op. ait. supra note 84 at 256 e/ seq.

12 FROWEIN, gp. ait. supra note 100 at 83; BALEKJIAN, op. at. supra note 36 at 151.

13 SCOTT PEGG, INTERNATIONAL SOCIETY AND THE DE FACTO STATE 192 (1998)
(“Commonsense leads one to think that the best way to ensure compliance with such [international] standards is not
to cast the de facto state as far as possible into the juridical equivalent of outer darkness.”) (emphasis in the original).

114 SCHOISWOHL, gp. at. supra note 84 at 266 (“Notwithstanding international law’s reluctance to explicitely
incorporate 4 facto regimes into its framework, it is to the same extent reluctant, particularly in an area of such major
concemn to human beings, to explicitly exclude them from any ‘responsibility’ for the harm inflicted.”) (emphasis in
the original).

115 See thereto SCHOISWOHL, gp. af. supra note 84 at 214 ¢7 seq.; Schoiswohl, gp. o, supra note 110 at 45 ef seq.

116 SCHOISWOHL, op. . supra note 84 at 282 ef seq. (“it is necessary to take recourse to the somewhat vague
construction of ‘implied mandate’ to determine the functions of ¢ facto regimes — and thus the extent of limited
personality ‘opposable’ to international legal obligations. However, if one is willing to accept that a facfo regimes
come into legal ‘being’ as a matter of fact and that they fulfil specific functions to accommodate the needs of the
international community, consisting of the necessity to mzintain some kind of structure responsibility for day-to-day
order as well as the capacity of meeting the interest of the intemational society (other States), it appears inevitable to
simultaneously acknowledge their limited international legal personality and thus their legal capacity to be
correspondingly bound to international law.”) (emphasis in the original).

117 See the judgment of the United .States Court of Appeals (Second Circuit) in Kadic v. Karadgge; Doe I and Doe
11 v. Karadzgic of 13 October 1995, reprinted in 104 INT'L L. REP. 149, 158 (1997) (“It would be anomalous indeed
if non-recognition by the United States, which typically reflects disfavor with a foreign regime — sometimes due to
human rights abuses — had the perverse effect of shielding officials from liability for those violations of international
law norms that apply only to state actors.”); the same line of reasoning is occasionally applied with regard to
multinational corporations, see Kamminga, gp. a. suprz note 20 at 425 ef seq. (“It would be an anomaly if it
continued to be accepted that companies, unlike other non-state actors, should have only minimal obligations under
international law. Why should individuals and armed opposition groups have fundamental international legal
obligations while companies that may be much more powerful have practically none?”).

18 SCHOISWOHL, gp. ait. supra note 84 at 283.

119 See especially HILLGRUBER, gp. a. supra note 102 at 759; Christian Hxllgmber The Admission of New States
1o the International Community, 9 EUR. ]. INT’L L. 491, 498 (1998).
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To summarize, these more or less randomly chosen examples illustrate the
considerable discrepancy between “Rome” and “Home” in the currently still dominant
approach to international legal personality. In addition to the need for a new subjects
doctrine arising from this growing incongruity between theory and practice,'? this
overview shows that the new approach argued for in this article cannot simply be
dismissed as being merely “wishful thinking”. Rather, it should be regarded as an
attempt to overcome the dogmatic problems that the traditional understanding is
apparently confronted with,'?! thereby taking — however, on the basis of a consistent
theoretical framework — recourse to precisely the same principled considerations about
the central purposes of the international legal order and the importance of de facto
influence in the international system upon which also the predominant doctrine in
practice frequently at least implicitly relies in determining the circle of subjects of
international law and their respective obligations. In other words, the present author is
far from being opposed to, inter alia, subjecting international organizations, belligerents
and insurgents, de facto regimes — and, of course, multinational corporations — to
international legal obhgauons with regard to the promotlon and protection of human
rights. Howevet, it is submitted that this undertaking requires bidding, at least a partial,
farewell to the traditional state-centric approach to international legal personality and
consequently relying on a reconceptualization of subjects doctrine in the form as
outlined above.

With regard to further possible objections to this new subjects doctrine, it has
to be pointed out that this approach is not confronted with the problem of being based
on an insufficiently determinable, because not objectively identifiable, prerequisite for
the presumption by taking recourse to the terms “de facto influential or de facto
powerful position” in the international system. Admittedly, the determination of a
sufficient degree of influence of a respective actor to give rise to the presumption
cannot simply be based on the famous benchmark “I know it when I see it,”'?? originally
coined in 2 totally different context. Such an approach is already prohibited because of
the legitimate interests of the possibly affected entities in question with regard to an
appropriate level of legal certamty concerning their normative obligations under
international law. However, it is submitted that the degree of influence that a specific
category of actors is able to exercise in international relations can to a considerable
extent be measured on the basis of objective criteria such as the extent of direct or
indirect participation in the international law-making and law-enforcement processes,
economic power, the de facto ability to positively contribute to the realization of

120 Generally on the connection between the appearance of a discrepancy between theory and practice and the
need for a revision of the respective theory see, e.g., Niklas Luhmann, Dic Weligesellschaft, 57 ARCHIV FUR
RECHTS- UND SOZIALPHILOSOPHIE 1, 18 (1971); Wilhelm Kaufmann, Die modernen nicht-staatlichen
internationalen Verbdnde und Kongresse und das inlematiana/t Recht, 2 ZEITSCHRIFT FUR VOLKERRECHT UND
BUNDESSTAATSRECHT 419, 438 (1908).

121 For a considerably stronger characterization of these dogmatic difficulties see recently Klabbers, g at.
supra note 47 at 354 (“Either way, what emerges is a picture of conceptual helplessness: [...].”).

122 See the Concurring Opinion of Justice Potter Stewart in the judgement of the U.S. Supreme Court in
Jacobellis v. Okhio, 378 U.S. 184, 197 (1964).
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community interests as well as the possible negative effects of the actor’s activities on
the promotion and protection of global public goods. The remaining amount of textual
indeterminacy then follows — however, taking also into account the possibility of a
subsequent concretization of the terms though practice and legal literature only for a
transitional period — directly from the limited linguistic and regulatory capacity of
general and abstract rules inherent to every legal system!? and thus also a well-known
phenomenon in international law.12¢ Furthermore, it has to be recalled that also the
traditional approach to international legal personality is in many situations confronted
with a certain amount of textual indeterminacy. One only needs to mention the
difficulties connected with the ascertainment — on the basis of the declarative theory of
recognition — of whether an entity fulfils the prerequisites of statehood.’? In addition,
the same problems arise when determining the existence of “stabilized de facto
regimes”126 or insurgents.!?’

Finally, it should be emphasised that the new approach argued for in this article
is neither merely a specification of the, for valid reasons disputed, principle of ex factis ius
oritur,'28 nor is it relinquishing the important differentiation between the levels of the
“being” and the “ought to be.”'2? Admittedly, this subjects doctrine is — due to its
emphasis on the importance of de facto power in international relations and the need
for a close conformity to the changing realities in the international system — governed by
a considerable closeness to the sociological school of international law.!* This

123 See only Eberhard Schmidt-ABmann, Der Rechisstaat, in 2 HANDBUCH DES STAATSRECHTS DER
BUNDESREPUBLIK DEUTSCHLAND 541, 573 ¢f seq. (Josef Isensee & Paul Kirchhof eds., 3rd ed. 2004).

124 On the frequent use of indefinite terms in intemational law see, e.g.,, O. A. ELIAS & C. L. LIM, THE
PARADOX OF CONSENSUALISM IN INTERNATIONAL LAW 178 ef seq. (1998); FRANK SCHOCH,
UNBESTIMMTE RECHTSBEGRIFFE IM RAHMEN DES GATT 71 ¢/ seq. (1994).

125 See, e.g., Frowein, gp. at. supra note 100 at 966 (“no possibility exists of clarifying whether entities have the
quality of States although they are not recognized as such”); 1/1 JENNINGS & WATTS, op. . supru note 16 at 132
(“There is often no sharp line to be drawn between statehood and its absence.”); CASSESE, gp. at. supra note 37 at
73 (“It is, therefore, difficult to ascertain in practice whether a State fulfils the requisite conditions.); Klabbers, gp.
at. supra note 47 at 352 (“While most will agree that states are subjects of intemational law, it is not entirely clear
what exactly a state is*); SCHOISWOHL, gp. ai. supra note 84 at 11 (“One could thus question whether there
existed a legal concept of statehood at all, i.c., whether statehood is determined by law and does not vary according
to the context of each individual case.*).

126 On these problems see especially FROWEIN, gp. . supra note 100 at 67 ¢f seq.; SCHOISWOHL, gp. at.
supra note 84 at 208 e/ seq.

127 See thereto only 1/2 DAHM ET AL., gp. at. supra note 44 at 301 ¢f seq. with further references.

122 On the controversy over the applicability of this principle in international law see, e.g., BALEKJIAN, gp.
at. supra note 36 at 8 ef seq. ’

12 With regard to the importance of this distinction in the perception of the intcmational legal order see only
Simma, gp. at. supru note 46 at 339; Jost Delbriick, Vilkerrecht und Weltfriedenssicherung, in 2
RECHTSWISSENSCHAFT UND NACHBARWISSENSCHAFTEN 179, 191 (Dieter Grimm ed., 1976).

130 On the sociological school of intenational law see especially Huber, gp. a. supra note 39 at 56 ¢f seq.; as well
as for example Dietrich Schindler, Contribution a 'Etude des Facteurs Sociologéques et Psychologiques du Droit International, 46
RECUEIL DES COURS 233 (1933); Julius Stone, A Sodolagical Perspectite on International Law, in THE STRUCTURE
AND PROCESS OF INTERNATIONAL LAW: ESSAYS IN LEGAL PHILOSOPHY DOCTRINE AND
THEORY 263 (R. St. J. Macdonald & Douglas M. Johnston eds., 1983); B. Landheer, Contemporary Sociological
Theories and International Law, 91 RECUEIL DES COURS 1 (1957); Jacob Wackemnagel, Uber rechissoziologische
Betrachtungsueise, insbesondere im Vélkerrecht, in IUS ET LEX — FESTGABE ZUM 70. GEBURTSTAG VON MAX
GUTZWILLER 119 (Juristische Fakultit der Universitit Freiburg (Schweiz) ed., 1959); and more recently OLIVER
DIGGELMANN, ANFANGE DER VOLKERRECHTSSOZIOLOGIE 13 ¢f s24. (2000) with further references.
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characterization, however, finds itself in full conformity with the prevailing perception
in legal literature — contrary to the concept of “pure normatism” prominently being
represented by Hans Kelsen!3! — with regard to the generally increasingly important role
of an interdisciplinary approach to international legal methodology.132 Based on these
considerations, it has furthermore already been pointed out more than forty years ago
by, for example, Hermann Mosler that such an approach of “methodological pluralism”
is also essential when dealing specifically with subjects docttine in international law.133

Nevertheless, the subjects doctrine suggested in this article differs considerably
from the frequently criticised pure sociological approach to international legal
personality that exclusively relies on the factual power or functions exercised by the
respective actor in international relations.’* It is based on a normatively more
differentiated conception than the sociological approach by constituting only a
presumption in favour of international legal personality that can be rebutted in
accordance with the above mentioned prerequisites. The international subjectivity of the
respective actor thus not merely arises from its de facto powerful position or function in
the international system. Rather, what is equally necessary for the continued existence of
the entity’s subjectivity is — as a normative prerequisite — the legally relevant inactivity of
states and international organizations with regard to the rebuttal of this presumption.
Only this additional normative element, the legally relevant omission of states and
international organizations, combined with the factually influential position in the
intemational system, constitute the basis of the respective actor’s continued
international legal subjectivity in the sense of being obliged to contribute to the
promotion of community interests. Therefore, as mentioned above, it is far from being

131 See, e.g., HANS KELSEN, REINE RECHTSLEHRE 1 ¢# 5. (2d ed. 1960); HANS KELSEN,
HAUPTPROBLEME DER STAATSRECHTSLEHRE ENTWICKELT AUS DER LEHRE VOM
RECHTSSATZE 42 ¢f seq. (1911).

132 See only VERDROSS & SIMMA, gp. ai. supra note 15 at sec. 22, Simma, Viilkerrechtswissenschaft und Lebre von
den internationalen Beggehungen: Erste Uberlegungm ur Interdependensy zueier Disgiplinen, 23 OSTERREICHISCHE
ZEITSCHRIFT FUR OFFENTLICHES RECHT 293, 300 ¢f seq. (1972); Jost Delbriick, Zum Funktionswandel des
Vilkerrechts der Gegensart im Rabmen einer universalen Friedensstrategic — Menschenrechtsschutz und internationales Wirtschafts-
und Sozialrecht, 58 DIE FRIEDENS-WARTE 240, 241 ¢/ s2q. (1975); Adolf Schiile, Methoden der
Vilkerrechtswissenschafi, 8 ARCHIV DES VOLKERRECHTS 129, 143 ¢f seg. (1959/60); WESLEY L. GOULD &
MICHAEL BARKUN, INTERNATIONAL LAW AND THE SOCIAL SCIENCES 3 ¢/ seq. (1970); as well as
more recently Anne-Marie Slaughter, International Law and International Relations, 285 RECUEIL DES COURS 9
(2000).

133 Mosler, gp. a. supra note 42 at 16 ¢f seq.

134 On this purely sociological or functional perception see, e.g., J. ]. LADOR-LEDERER,
INTERNATIONAL NON-GOVERNMENTAL ORGANIZATIONS AND ECONOMIC ENTITIES - A
STUDY IN AUTONOMOUS ORGANIZATION AND IUS GENTIUM (1963); J. J. Lador-Lederer,
Nichtstaatliche Organisationen wnd die Frage der Erueiterung des Kevises der Vstkerrechissubjekse, 23 ZETTSCHRIFT FOUR
AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT 657, 661 ¢/ seq. (1963); Finn Seyerstedt,
Objective International Personality of Intergovernmental Organizations — Do Their Capacity Really Depend Upon the Conventions
Erstablishing Them?, 34 NORDISK TIDSSKRIFT FOR INTERNAITONAL RET 1, 9 ¢f seq. (1964); HANS M.
DAHLGRUN, FUNKTIONEN UND RECHTSPERSONLICHKEIT DER INTERNATIONALEN
HANDELSKAMMER 233 e 5. (1969); with regard to the cnt:qsm articulated against this approach see only
Bardo Fassbender, Die Vdlkerrechtssubjektiviti tionaler Organisationen, 31 OSTERREICHISCHE
ZEITSCHRIFT FUR OFFENTLICHES RECHT UND VOLKERRECHT 17, 45 ¢t s24. (1986); HEMPEL, gp. ait.
supra note 18 at 60 ¢f sz¢. with further references.
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merely the wellknown “normative force of the facts”13 that forms the underlying
perception of this new theoretical framework for the identification of international legal
obligations of influential actors in the international system.

To summarize, it is submitted that this new concept concerning the
establishment of international legal personality — which would in the realm of non-state
actors currently apply especially to multinational organizations, but also to a number of
NGOs - is clearly more in conformity with the evolving image of an international legal
community which has as its central aim the civilization of international relations and the
promotion of global public goods to the benefit of all.

IV. CONCLUSION

In concluding, the question raised in the introduction with regard to the
normative integration of multinational corporations into the international legal order can
— taking recourse to this new subjects doctrine — be answered in the affirmative. In an
economic as well as political sense, these non-state actors are among the most influential
participants in the current international system, thereby being endowed with a
considerable potential to positively contribute to, but also to frustrate the promotion
and protection of global public goods. Thus, in light of the central aims pursued by the
international legal order and because of the need of a close conformity of international
law to the changing realities in the international system, a presumption — until today not
rebutted by states and international organizations — arises in favour of multinational
corporations being subject to international legal obligations to contribute to, inter alia,
the promotion and protection of human rights, core labour and social standards as well
as the environment.

While reaching this conclusion, it is of course not possible to completely close
one’s eyes to the fact that the existence of such a rebuttable presumption has, at least so
far, not been articulated in the practice of the dominant state and non-state actors on
the international scene, a not so minor detail that raises suspicion as to whether the
approach suggested here has to be merely considered as belonging to the realm of so-
called “book law”.13¢ In response to this apparently at first sight quite proximate
accusation, three points should be made: Firstly, the new subjects doctrine is based on
the primary purposes pursued by international law, the necessity of a close conformity
of this normative system to the realities in international relations, and the concept of
presumptions, all of them being frequently articulated as important components of the

135 See thereto especially GEORG JELLINEK, ALLGEMEINE STAATSLEHRE 337 ¢f seq. (3¢ ed. 1914).

136 On the term “book law” see especially Lassa Oppenheim, Die Zukunft des Violkerrechts, in 1 FESTSCHRIFT
FUR KARL BINDING ZUM 4. JUNI 1911 141, 147 and 191 (1911); note however, that quite to the contrary this
term has recently also been taken recourse to for the characterization of the view that non-state actors are not
normatively incorporated in the current international legal order, see Ole Spiermann, The LaGrand Case and the
Individual as a Subject of International Law, 58 ZEITSCHRIFT FUR OFFENTLICHES RECHT 197, 198 (2003) (“The
spell of the Buchrecht {...] in which, therefore, the core building blocks are books citing books — has been
surprisingly difficult to break, and nowhere more enduring than in respect of non-state actors in international law.*)

(emphasis in the original).
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current international legal order. The approach argued for in this article is thus in
principle firmly grounded in the framework of international law. Secondly, it is generally
accepted that international legal scholarship has — in addition to analyzing and
conceptualizing the actual practice as well as making suggestions with regard to the
future development of international law — also the function, with regard to the realm of
lge lata, of carrying over the normative ideas enshrined in positive rules of international
law to other areas within this legal system.13? And finally, especially when taking into
account that this new subjects doctrine is in conformity with the central aims of the
international legal order, it seems to be not too impudent to recall the statement made
by Immanuel Kant in his 1793 essay “On the Common Saying: “This May Be True in
Theory, but It Does Not Apply in Practice” specifically with regard to “the relationship
of theoty to practice in international law””:

I therefore cannot and will not see it [human nature] as so deeply immersed
in evil that practical moral reason will not triumph in the end, after many
unsuccessful attempts, thereby showing that it is worthy of admiration after all.
On the cosmopolitan level too, it thus remains true to say that whatever reason
shows to be valid in theory, is also valid in practice.138

- 000 -

137 See thereto only VERDROSS & SIMMA, gp. dit. supra note 15 at sec. 624; Oppenheim, gp. a. supra note
136 at 157; Panos Terz, Diz Polydimensionalitit der Volkerrechtswissenschaft oder Pro scientia lata turis inter gentes, 30
ARCHIV DES VOLKERRECHTS 442, 445 (1992).

138 Immanuel Kant, Oz the Common Saying: This May Be True in Theory, but It Does Not Apply in Practice’, in
CLASSICS OF POLITICAL AND MORAL PHILOSOPHY 775, 792 (Steven M. Cahn ed., 2002).



