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PEOPLE v. LACSON: THE RULE ON PROVISIONAL DISMISSAL*

Louie Alfred G. Pantoni ™

INTRODUCTION

People, and society as a whole, tend to be conservative.! And so does the
pervasive institution we call, law. Law is inherently opposed to change for it establishes
norms and rules. Norms and rules cannot become “norms” understood in its proper
denotation unless they remain the same for a sufficient period of time. Change is
avoided so that norms can be established. Further, from a practical perspective, for law
to be changed it requires the long and tedious process of law-making and rule-making.
This is followed by the implementation phase by the executive branch. Then finally, the
interpretation of law, a function of the judiciary. It is here in this non-political branch
of government that consequent changes in law are minimized if not totally countered or
avoided.

The judicial power of the courts can only be exercised to settle actual
controversies.2 In deciding cases, obdter dicta are avoided. Thus, it takes a long time for
the full impact of new laws, whether statutes or rules, procedural and implementing, to
be judicially sanctioned. Further, change in law is minimized or counteracted by at least
three legal doctrines namely, (1) the doctrine of stare decisis et non quieta movere® (2) the
ratio legis* and (3) the interpotare et concordare legtbus est optimus interpotandi modusS rules of
statutory construction.

* Recipient, 2005 Generoso V. Jacinto Prize in Remedial Law & 2005 Roberto Sabido Best Legal Paper. This
paper has been revised for the purposes of this publication.

** LL.B., University of the Philippines College of Law (ranked 6th in the batch) (2005); B.A. Political Sciences,
University of the Philippines College of Social Sciences and Philosophy (Magra Cum Laude) (2000); Associate,
Castillo Laman Tan Pantaleon and San Jose Law Offices.

1 At the time of the writing of this paper, U.S. Pres. George W. Bush of the conservative Republican Party
won re-election. Commentators argue that he won because of his conservative stance in controversial issues such as
the family, abortion, stem cell research, and marriage.

2 CONST. art. VIIL, sec. 1, par. (2).

3 Of common law origin. It means to adhere to precedents, and not to unsettle things that are established.
BLACK’S LAW DICTIONARY (6th ed., 1990).

4 Interpretation according to spirit. RUBEN. E. AGPALO, STATUTORY CONSTRUCTION 480 (1998).

5 Every statute must be so construed and harmonized with other statutes as to form a uniform systern of law.
R. AGPALO, gp. ait. supra note 4, at 478.
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This paper is not about the ideology of conservatism in law per se. Rather, it is
about the application of such a judicial attitude when looking into the effects of the new
rule on provisional dismissal,$ on the State’s right to prosecute crimes and felonies’ and
on the accused’s rights to speedy tral® and speedy disposition of cases.?

The case of Pesple v. Lacson'® 1s the first and so far only case decided by the
Supreme Court that deals squarely with some of the issues surrounding the new rule on
provisional dismissal.!! Like other cases, it did not raise all the issues related to the new
rule. The most important question left unanswered by the majority decision centers on
the effects of the new rule on the State’s right to prosecute and the defendant’s rights to
speedy trial and speedy disposition of cases.

This paper, therefore, tries to present the issues resolved by the Pegple v. Lacson
decision, to clarify the questions left unanswered by the decision and to give answers
from several views such as Justice Bellosillo’s separate opinion.

The first part of this paper provides a review of Pegple v. Lacson. The new rule
on provisional dismissal as distilled from Pegple ». Lacson then follows. Afterwards, the
effects of the new rule on the State’s right to prosecute and the accused’s rights to
speedy trial and speedy disposition of cases are analyzed. Implications from the
majority decision on the effects are pinpointed. The views from the separate opinion
and the dissenting opinions and the author’s position are also presented. Finally, the
paper ends with a summary of what the writer deems to be the proper resolution of the
problem.

I. PEOPLE V. LACSON: THE CASE AT BAR

The 2000 Revised Rules of Criminal Procedure added 2 new section specifically
dealing with provisional dismissal. This is the first time in Philippine legal history where
a code of criminal procedure provides an extant section on the topic. This single
section in Rule 117 is what is referred to in this paper as the New Rule on Provisional
Dismissal:

Sec. 8. Provisional dismissal. — A case shall not be provisionally dismissed except
with the express consent of the accused and with notice to the offended party.

The provisional dismissal of offenses punishable by imprisonment not exceeding
six (6) years or a fine of any amount, or both, shall become permanent one (1)
year after issuance of the order without the case having been revived. With respect
to offenses punishable by imprisonment of more than six (6) years, their

¢ RULES OF COURT, Rule 117, sec. 8.

7 Particularly the law on prescription of crimes.

® CONST. art. III, sec. 14, par. (2).

2 CONST. art. I11, sec. 16.

1% People v. Lacson 1, 432 Phil. 113 (2002), People v. Lacson II, G.R. No. 149453, April 1, 2003, & People v.
Lacson 111, G.R. No. 149453, October 7, 2003.

1t Effective 1 December 2000, per AM. No. 00-5-03-SC.
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provisional dismissal shall become permanent two (2) years after issuance of the
order without the case having been revived. (n)!2

To show its roots in decisional history, the new rule on provisional dismissal is
placed in Rule 117 immediately after the rule on double jeopardy in section 7. The
precursor or ancestor, so to speak, of the concept of provisional dismissal is “dismissal
with the express consent of the accused” in the rule on double jeopardy.

At the time of the writing of this paper, the first and only case in the Supreme
Court that has dealt directly with the new rule on provisional dismissal is Pegple ».
Lacson'3 The majority and the minority views'* had to grapple with the questions
surrounding the new rule in relation to the concepts of prescription of crimes and rights
to speedy trial and speedy disposition of cases.

A. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

The accused, Senator Panfilo Lacson,!> was Chief Superintendent and head of
the Presidential Anti-Crime Commission (PACC) at the time the material facts of the
case happened. Together with twenty-six (26) others, Lacson faced eleven informations
for murder, filed by the Ombudsman before the Sandiganbayan.

1. The First Prosecution

Before the Sandiganbayan, Lacson’s motion for reinvestigation was granted.
Thereafter, amended informations were filed charging the same twenty-six (26) accused;
but the participation of accused Lacson was downgraded from principal to accessory.
Arraignment followed and Lacson entered 2 plea of not guilty. Due to statutory changes
and a subsequent decision by the Supreme Court,'s the cases were transferred and
raffled off to the Quezon City Regional Trial Court, Branch 81, presided by Judge
Agnir, Jr. Before the arraignment, Lacson filed 2 motion to (1) make a judicial
determination of the existence of probable cause for the issuance of warrants of arrest,
(2) to hold in abeyance the issuance of the warrants, and (3) a general prayer for other
just and equitable relief.!” It was not clear whether the prvate offended parties were
notified of the hearing on the motion. Judge Agnir resolved the motion in favor of
Lacson and dismissed the cases saying: “There is no more evidence to show that 2 cime

12 A similar provision, where the concepts of dismissal without prejudice and revival are used, is section 18 of
the 1991 Revised Rules on Summary Procedure.

13 For a short reading and interpretation of the case of People v. Lacson, supra, see FORTUNATO GUPIT, JR.,
SIGNIFICANT REVISIONS IN CRIMINAL PROCEDURE 73-75 (2003).

14 Separate concurring and dissenting opinions.

15 After his stint as PACC head, Lacson later was appointed by Pres. Joseph Estrada as Director-General of
the Philippine National Police (PNP). He was elected as senator in 2001. He ran for president in 2004 but lost to
the incumbent president.

16 See Lacson v. Executive Secretary, 361 Phil. 251 (1999).

17 It must be emphasized that in the narration of facts of People v. Lacson I, the Court said that the third
prayer is to “dismmuss the cases should the trial court find lack or probable cause.” This finding was contradicted by
the People and it became an issue in People v. Lacson 1T & 111
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has b_een commiFted and that the accused are probably guilty thereof. Following the
dgcmne above-cited (Allado ». Diokno'®), thete is no more reason to hold accused for
trial and further expose them to an open and public accusation ™9

2. The Second Prosecution fot the Same Offenses

More than two years later, because of some new affidavits presented by the
witnesses, a new preliminary investigation was conducted?? In order to enjoin the
prosecutors from conducting the preliminaty investigaton, Lacson invoked his
constitutional right against double jeopardy?! and filed a petition for prohibition with
the Manila Regional Trial Court, which was denied by Judge Pasamba. This paved the
way to the filing of eleven (11) more informations for the same offenses in the Quezon
City Regional Tnial Court. In those cases, Lacson’s participation was upgraded to that
of a principal.

Initially relying on the right against double jeopardy, Lacson filed a petition for
certiorari assailing the order of Judge Pasamba before the Court of Appeals.22 However,
in his second amended petition, he raised and essentially depended on the new rule on
provisional dismissal enshrined in Rule 117, section 8. Eventually, the Court of
Appeals,? with Associate Justice Guerrero dissenting, granted the petition and declared
null and void the preliminary investigation and the corresponding informations.

3. People v. Lacson I

The People et al. 2% sought to reverse the decision of the Court of Appeals via a
petition for review on certiorari filed before the Supreme Court. On 28 May 2002, in a
unanimous resolution, with Justices Melo and Carpio taking no part, the Court took the
middle ground by neither siding with the People nor with Lacson.?5 It remanded the
case to the Quezon City Regional Tral Court, Branch 81, so that the prosecutors and
Lacson could adduce evidence on whether the requirements of the new rule on
provisional dismissal have been complied with. This resolution is referred to as Pegple ».
Lacson I in this paper.

' G.R. No. 113630, May 5, 1994.

12 People v. Lacson 1, 432 Phil. 113, 122 (2002).

# As to this fact, see one dissenting opinion, People v. Lacson 11, G.R. No. 149453, April 1, 2003 (Sandoval-
Gutierrez, ], dissenting apinion).

#! The counsel of Lacson miscalculated by basing the petition on the right against double jeopardy. The
requisite of entry of a valid plea was absent because the plea entered by Lacson was before the Sandiganbayan,
which had no jurisdiction over the offense. In addition, the counsel should have filed its motion before Judge
Agnir after entry of plea so that the right against double jeopardy could have been validly invoked later.

22 Special Third Division.

# The decision is penned by Associate Justice Eriberto U. Rosario, Jr. and concurred in by Associate Justices
Conrado M. Vasquez., Jr., Hilarion L. Aquino, and Josefina Guevara-Salonga. Associate Justice Buenaventura J.
Guerrero dissented.

# Other named petitioners are the Secretary of Justice, the Director-General of the PNP, Chief State
Prosecutor Jovencito Zufio, State Prosecutors Peter L. Ong and Ruben A Zacarias, Second Assistant Prosecutor
Conrado M. Janolin and City Prosecutor of Quezon City Claro Arellano.

# People v. Lacson I, supru.
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4. People v. Lacson IT

The People and other petitionets took no time in filing a Motion for
Reconsideration. A divided Supreme Court on a 10-4 vote?S reversed itself and granted
the motion for reconsideration almost a year later on April 1, 2003.27 Through the pen
of Justice Callejo, Sr., it thus reversed the decision of the Court of Appeals and directed
the Regional Trial Court, Branch 81, of Quezon City to proceed with the trial of the
criminal cases against Lacson. This resolution is referred to in this paper as Peopl ».
Lacson I1.

5. People v. Lacson IIl

Pegple v. Lacson I11, in this paper, refers to the 7 October 2003 Resolution of the
Supreme Court.2® This Resolution dealt with several motions of Lacson. Essentially, he
prayed for three reliefs, wz.: (1) reversal of Pegple v. Lacson II, (2) recusation of five
members?® of the Court, and (3) setting of the motions for oral arguments. On an 8-4
vote,3 the majority?! through the same ponente, Justice Callejo, St., denied with finality all
the motions. The ponencia also ordered the consolidation of the criminal cases and their
re-raffle to one of the branches of Regional Trial Court in Quezon City designated as a
special court exclusively for heinous crimes cases. The dissenters’? stood their ground
and remained firm in their position on the issues.

B. ISSUES, ARGUMENTS AND RULINGS
1. The Unanimous People v. Lacson I
a. On Express Consent

The order of dismissal issued by Judge Agnir, upon motion of accused Lacson,
1s unconditional and without any reservation:

WHEREFORE, in view of the foregoing, the Court finds no probable cause
for the issuance of the warrants of arrest against the accused or to hold them for

% By this time, there were already four new members of the Court. Chief Justice Davide, Jr., Justices
Mendoza, Panganiban, Austria-Martinez, Corona, Carpio-Morales and Azcuna concurred with the ponendia of Justice
Callejo, Sr. Justice Bellosillo concurred in the result but filed a separate opinion. Justice Quisumbing, concurred
with Justice Bellosillo’s opinion. These ten justices composed the majority. Justices Puno, Vitug, and Sandoval-
Gutierrez filed their respective dissenting opinions. Justice Ynares-Santiago, joined the dissents of Justices Puno
and Sandoval-Gutierrez. These four formed the minority. Justice Carpio took no part.

2 Pcople v. Lacson 11, supra.

2 People v. Lacson III, GR No. 149453, October 7, 2003.

2 Lacson sought the inhibition of Justices Corona, Austria-Martinez, Morales, Callejo, Sr. and Azcuna from
the resolution of the motions.

* Three justices did not participate. These were Justices Carpio, Tinga and Corona.

3! Chef Justice Davide, Jr., Justices Bellosillo, Panganiban, Quisumbing, Austria-Martinez, Carpio-Morales,
and Azcuna, concurred in the porencia of Justice Callejo, Sr..

*2 Justices Puno and Vitug maintained their respective dissenting opinions n People v. Lacson 11, s#pra, while
Justices Ynares-Santiago and Sandoval-Gutierrez filed their respective dissenting opinions.
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trial. Accordingly, the Informations in the above-numbered cases are hereby
ordered dismissed.

SO ORDERED.33

After failing in its first attempt to invoke the right against double jeopardy
because the requisite of a valid plea was absent, the defense changed its theory and
based its petition before the Court of Appeals on the new rule on provisional dismissal.
Despite the absence of any indication in the order of dismissal of the lower court that
such is provisional, the Court of Appeals still ruled that said dismissal was provisional.
Implicit here is this line of reasoning: (1) since the rule on double jeopardy does not
apply as correctly held by Judge Pasamba, then another prosecution for the same
offense will le, and (2) since another prosecution will lie, it thus manifests the effect of
provisional dismissal, ergo, (3) the order of dismissal is a provisional dismissal. As a
purely logical matter, the conclusion, ie., No. (3), 1s flawed. It commits the fallacy of
affirming the antecedent.4

It could have been legally valid, though stll illogical, if there was no new rule
on provisional dismissal. A review of the different codes of criminal procedure in force
in the Philippines throughout the twentieth century shows that thete was no extant
provision in any of the codes that specifically governed or even sanctioned explicitly the
concept of provisional dismissal. From the provisions of past codes of criminal
procedure the nearest provisions relating to provisional dismissal are those concerning
double jeopardy. In fact, the rule on provisional dismissal appeated only as an adjunct
of the rule on double jeopardy. Previously, the rule on provisional dismissal was
imbedded in one of three manners by which a former or first jeopardy is terminated.
The three modes of termination of former jeopatdy are conviction (auterfois convicts),
acquittal (anterfois acgui®) and dismissal or termination of the case without the accused’s
express consent. The reverse of the third mode is a species of provisional dismissal.
That is, dismissal or termination of a criminal case with the defendant’s express consent
1s equivalent to provisional dismissal of the case. Chief Justice Moran, in his Comments
on the Rules of Court, tersely elucidates on this point.

The possibility of the idea as to provisional dismissal may arise only as a mere
consequence of a dismissal with or without the express consent of the accused.
For, if the dismissal is without the express consent of the accused it becomes final,
because jeopardy attaches. But if the dismissal is with the express consent of the
accused, it is provisional since no jeopardy attaches and another criminal action

%3 People v. Lacson I, 432 Phil. 113, 123 (2002).

* The classic example of this fallacy is the argument: “If it was raining, the streets will be wet. But the streets
are wet. Therefore, it was raining.” The fact that the streets are wet may be caused by several reasons aside from
rain. Substituting the terms of the argument with the concepts under consideration, the argument will look like this:
“If it was provisional dismissal, another prosecution for the same offense would Lie. But another prosecution for the
same offense would lie. Therefore, it was provisional dismissal.” See T. BURNS, A THEORY OF THE TRIAL 41. As is
shown later, the effect of the new rule on provisional dismissal is partly to affirm the Gandicz/a line of cases by
requining express consent of the accused even in the case of provisional dismissal.

% Literally, “formerly convicted.” BLACK’S LAW DICTIONARY (6th ed., 1990).

3% Literally, “formerly acquitted.” BLACK’S LAW DICTIONARY (6th ed., 1990).
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may be brought. But it is not the provisionality or finality of the dismissal that
generates the factor leading to the solution as to whether or not jeopardy attaches.
The determinative idea is the existence or non-existence of an express consent of
the accused for that 1s the only element that may evince the existence or non-
existence of a waiver by the accused of his constitutional right, which in turn is the
only means by which jeopardy may or may not attach in cases of dismissal.3”

However, it must be pointed out that provisional dismissal per se is broader than
the provisional dismissal corresponding to the opposite of the third mode of
termination of former jeopardy (dismissal with the accused’s express consent). The
latter can be considered as one species of provisional dismissal. Provisional dismissal is
a much broader concept because the court can enter it even if none of the other
requusttes for the application of the double jeopardy rule is present.

In decisional history, the concepts of unconditional (or simple or definite)
dismissal and provisional dismissal (or dismissal without prejudice) had to go through a
very problematic path. This is evidenced by three views.

The first view was enunciated in Jaca v. Blanco38 In this case, the lower court on
its own and without the consent of the defendant dismissed the case without prejudice
for failure of the prosecution to appear. However, a few minutes later it set aside its
order of dismissal when the wayward prosecution arrived. The Supreme Court held that
the dismissal contemplated in the rule is a definite or unconditional dismissal, which
terminates the case, and not a dismissal without prejudice. In order for the rule on
double jeopardy not to apply, the Supreme Court needed to construe the term
“dismissal” to which the accused must not have given his express consent to mean
definite or unconditional dismissal. It leads therefore to the conclusion that provisional
dismissal cannot give rise to the operation of the double jeopardy rule, even if the
accused did not consent to it.3

However, a vear later, the Supreme Court in Gandicela v. Lutero® seemed to
contradict itself when it took a different position from that held in faca. This is the
second view. In that case the Court in a hypothetical remark said:

If the defendant or petitioner did not move for the dismissal and the
respondent dismissed the case, the dismissal would be definite or a bar to another
prosecution for the same offense, even if the court or judge erroneously states in
the order of dismissal that it be without prejudice on the part of the city fiscal to
file another information, because the court can not change the nature and legal
effects of such dismissal, and the petitioner cannot be prosecuted again for the
same offense. 41

37 4 MANUEL V. MORAN, COMMENTS ON THE RULES OF COURT 273-274 (1980).
38 Jaca v. Blanco, 86 Phil 452 (1950).

3 Id. at 455.

% Gandicela v. Lutero, 88 Phil 299 (1951).

4 I4, at 304-305.
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In the Resolution of the accused’s motion for reconsideration the Court continued:

In the resolution denying the appellant’s motion for reconsideration in the
case of Francisco v. Borja, supra, p. 83 and in the decision in the present case, we
held that courts have no discretion to determine or characterize the legal effects of
their orders or decisions, unless expressly authorized by law to do so as provided
for in Rule 30, Rules of Court. The addition of such words as “without
prejudice”, “provisionally,” or “definitely” to their order or decision would be a
mere surplusage if the legal effect thereof under the law is otherwise, because
courts cannot amend the law. So it is not for the court to state in the order or
decision that the case is dismissed either definitely or without prejudice. The legal
effect of a dismissal depends upon the stage of the trial and the circumstances
under which a criminal case is dismissed.42

In this case the Supreme Court was saying that a dismissal without prejudice
and without the express consent of the accused does not amount to a provisional
dismissal where second prosecution is allowed but on the contrary would be covered by
the proscription of double jeopardy. This is the direct opposite of the holding in Jaca
where it was held immaterial whether the accused consented or not to dismissal without
prejudice ordered by the court motu proprie. From this perspective, the concept of
provisional dismissal is not different from unconditional dismissal. The addition of the
word “provisional” is without any legal effect.*?

Justice Labrador aired a different view, the third view, in his concurring
opinion* in Pegple v. Jabajab®> It can be read from him that the opposite of “dismissal

without the express consent of the accused” is provisional dismissal only. According to
him:

42 1d. at 306.
43 In People v. Hinaut, 105 Phil 303 (1959), the Court initially tried to resolve the conflict when it clarified
Gandicela, at 305-306, to wit:
When the accused signified their express conformity with the provisional dismissal of

the case, there was neither acquittal nor dismissal that would put them twice in jeopardy of
the same offense upon the refilling of the case. The resolution of this Court dated May 21,
1951, in the case of Gandicela v5. Lutero, s#pra (whertein it was hinted that the addition of the
words “without prejudice” or “provisional” to a court’s order dismissing a case are (5ic}
without legal effect) contemplates a dismissal on the merits amounting to acquittal or a
dismissal after arraignment and plea without the express consent of the accused. This is not
true in this case, for the dismissal according to the Justice of the Peace, was premised on the
need of the prosecution to have more time in securing a missing piece of evidence necessary
for the conviction of the accused. It is important to note that what was sought for by the
Provincial Fiscal, to which the accused expressed their agreement, was not a simple or
unconditional dismissal of the case, but its provisional dismissal that prevented it from being
finally disposed of. Certainly, the accused cannot now validly claim that the dismissal was, in
effect, on the merits and deny its provisional character. Even assuming moreover, that there
was double jeopardy, they should be considered as having waived the constitutional
safeguard against the same.

“ His opinion was quoted with approval in the subsequent case, People v. Hinaut, swpra.

% People v. Jabajab, 100 Phil 307 (1956). Important to note is the dissenting opinion, at 317-318, of Justice

Felix.
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In my humble opinion the decisive fact which determines whether jeopardy
attached upon the issuance of the order of dismissal is the provisional nature of
the dismissal and the reservation of the right of the fiscal to “refile these two cases
if he so desires in the interest of justice.” Jeopardy can be invoked only if the case
is finally disposed of or terminated. Dismissal under Section 9 of Rule 113 implies
final dismissal, a positive termination of the case. If the dismissal contains a
reservation of the nght to file another action, the case cannot be said to have
terminated and jeopardy does not attach. This is the reason for our ruling in Jaca
vs. Blanco, 86 Phil. 452.46

This opinion of Justice Labrador became the essence of the unanimous
decision in People v. Labatete,* where it was held that a dismissal entered even upon the
motion of the accused, if not provisional or without prejudice, constitutes first jeopardy.
Viewed another way, this position started the total distinction between the concept of
provisional dismissal and unconditional dismissal with the express consent of the
accused. Provisional dismissal is treated as the opposite of dismissal without the express
consent of the accused. On the other hand, unconditional dismissal with the express
consent is not treated as such.

To recapitulate, Gandicela and its line of cases®® focused on the absence or
presence of the defendant’s express consent to dismissal disregarding the use of
“without prejudice” or “provisional” while the position of Justice Labrador and the
decisions® that embodied it emphasize the provisional nature of the order of dismissal.
These positions must be contrasted with the group of cases’® headed by Jacs where
express consent of the accused is material only when the dismissal is unconditional and
it becomes immaterial when the dismussal 1s provisional. Going to the details’! and at
the expense of being repetitive, for another prosecution for the same offense to lie
(which 1s precisely the effect of provisional dismissal per se) only (1) an unconditional
dismissal with the express consent of the accused or (2) a provisional dismissal with the
express consent of the accused will suffice following Gandicela.

# People v. Jabajab, supra at 311.

47 People v. Labatete, 107 Phul 697 (1960).

48 People v. Fajardo, 49 Phil. 206 (1926)], People v. Golez, 108 Phil. 855 (1960), Esmefia v. Pogoy, 190 Phil.
722 (1981), & Caes v. IAC, G.R. No. 74989, November 6, 1989.

49 People v. Jabajab, s#pra (Labrador, J., concurring opinion); & People v. Labatete, s#pra.

5% People v. Manlapas, 116 Phil. 33 (1962); Republic v. Agoncillo, 148-B Phil. 367 (1971); & People v. Mogol,
216 Phil. 267 (1984)).

5! For casy reference the simularities and dissimilanties among the three views are put in table form: “Yes™
means subsequent prosecution for the same offense 1s allowed. “No’ means subsequent prosecution for the same
offense is proscribed.

Unconditional dismissal* Provisional dismissal
Three Views with the express without the express | with the express without the
consent of the consent of the consent of the express consent
accused accused accused of the accused
Jaca v. Blanco Group Yes No Yes Yes
Gandicela v. Latero Group Yes No Yes No
J. Labrador’s Opinion No No Yes Yes

* Also called definite or simple or ordinary dismissal.
** Also called dismissal without prejudice or dismissal with the reservation of the right of the prosecution to file
another action for the same offense.
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On the other hand, following Justice Labrador’s opinion, for another
prosecution to be allowed, only (1) provisional dismissal with the consent of the
defendant or (2) provisional dismissal (since Justice Labrador, did not qualify) without
the consent of the accused can be validly relied upon by the accused.52 In comparison,
following Jaca, (1) an unconditional dismissal with the express consent of the accused or
(2) a provisional dismissal with the consent of the accused or (3) a provisional dismissal
without the consent of the accused cannot prevent subsequent prosecution.

The three views crsscrossed the path of judicial history without definite
resolution until Rule 117, section 8, was promulgated.

With this brief history of provisional dismissal, the Court of Appeals could not
have been totally faulted for its decision, for there were views®? to the effect that
unconditional dismissal with express consent of the accused is the same as provisional
dismissal. But that was only valid then because there was yet no specific extant rule for
provisional dismissal.

b. On the two-year period

The appellate court continued that since there was a provisional dismissal, the
appropriate period provided for in the second paragraph of Rule 117, section 8, must
not be exceeded by the prosecution. For the appellate court, the periods provided in the
new rule are prescriptive periods; non-compliance with which will definitely bar another
prosecution. Since the records show that the two-year period reckoned from the date of
the order of dismissal has already lapsed when the second prosecution was begun, then
such prosecution can no longer continue.

When the case reached the Supreme Coutt, the issue was formulated in this
way: “whether Rule 117, Section 8 bars the filing of the eleven (11) informations against
the respondent Lacson involving the killing of some members of the Kuratong Baleleng

gang.,)“

The use of the words “bars the filing of the eleven (11) informations” focuses
the attention on the second paragraph, specifically on the two-year period,® of the new

52 This reading of Justice Labrador’s position presupposes that dismissal upon motion of the accused is
considered dismissal with the express consent of the accused. Needless to say, the presupposition is based on the
fact that the Court in People v. Obsania, 132 Phil. 782 (1968), has once and for all resolved that the motion to
dismiss of the accused is a form of express consent. Otherwise, Justice Labrador’s position can be read to mean that
unconditional dismissal, i.e., without a reservation of the right to file another action, with the express consent of the
accused, other than through the latter’s motion to dismiss, cannot be considered termination of first jeopardy. Such
cannot be a night reading for Justice Labrador’s opinion explicitly requires a reservation of the right to file another
action in the order of dismissal for such dismissal not to bar another prosecution.

53 See discussion on Jaca & Gandicela views.

3 People v. Lacson I, 432 Phil. 113, 127 (2002).

55 The offenses involved are eleven (11) counts of murder. Murder under article 248 of the Revised Penal
Code is punishable by rec/usion perpetua to death. The offense involved is therefore punishable by more than six years.
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rule. But if dissected correctly, the issue can be divided into two tiers. First is whether
ot not there was provisional dismissal. This issue centers on the first paragraph of the
new rule. Second is whether or not the subsequent prosecution for the same offense is
already barred by the second paragraph of the new rule. The second inquiry becomes
relevant only if the answer to the first is in the affirmative.

The unanimous Court en banc corrected the appellate court. Implicit in the
decision is that the Court saw the flaw in the reasoning of the CA. The Court focused
their inquiry on the first tier. It must first determine whether there was provisional
dismissal of the first attempt to prosecute. The Court said:

However, this Court cannot rule on this jugular issue due to the lack of
sufficient factual bases. Thus, there is need of proof of the following facts, gz (1)
whether the provisional dismissal of the cases had the express consent of the
accused; (2) whether it was ordered by the court after notice to the offended party;
(3) whether the 2-year period to revive has already lapsed; and (4) whether there is
any justification for the filing of the cases beyond the 2-year period.5¢

Numbers 3 and 4 become relevant only if numbers 1 and 2 are answered in the
affirmative. The Court continued by discussing the factual questions one by one and
resolving them if the answers are found in the records.

First, the Court found that “there is no uncertainty”? that the dismissal bears
the express consent of the accused. This is arrived at because “respondeat Lacson
himself... moved to dismiss the subject cases.”8

Second, the Court, in scrutinizing the records, could not find a definite answer
for no. 2. “The records of the case... do not reveal with equal clarity and conclusiveness
whether notices to the offended parties were given before the cases against the
respondent Lacson were dismissed by then Judge Agnir.”s?

At this juncture, the inquiry could have ended. The Court could have
remanded the case to the lower coutt to receive evidence touching on the crucial factual
issue in no. 2. Unless no. 2 is answered definitely in the affirmative, the questions
regarding the second paragraph of Rule 117, section 8, need not be inquired into. But
the Court continued to discuss numbers 3 and 4.

Third, number 3 took a new form in the discussion of the Court. It was
originally phrased as “whether the 2-year period to revive has already lapsed.” But at
this point it became a question on when to reckon the 2-year period. In the words of the

Under the second paragraph of Rule 117, sec. 8 the two-year penod applies for offenses punishable by more than
SIX years.

5% People v. Lacson 1, supra at 127-128.

57 1d at 128.

58 Id, at 128.

%9 Id. at 128.
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Court, “[t]he reckoning date of the 2-year bar has to be first determined - whether it is
from the date of the Order of then Judge Agnir dismissing the cases or from the dates
the Order were received by the various offended parties or from the date of the
effectivity of the new rule.”® The factual question was transformed into a question of
law. Interestingly, even if the question is already one of law, the Court still did not
definitely rule on it. It clung to the notion that the question remained a factual issue.

Fourth, implicit in the factual question in no. 4 1s the ruling of the Court that
the periods, one year or two years, are not strictly prescriptive periods. Although the
Court referred to the period as a “2-year bar,”! it refused to call it a prescriptive period.
Instead, the term “timeline’¢? is used. The timeline is not a prescriptive period because,
unlike the law on prescription of crimes where the lapse of the period is an absolute bar
to prosecution, in the case of the so-called timeline, the State can “present compelling
reasons to justify the revival of cases beyond the 2-year bar.”63 Put simply, the 2-year
bar is not an absolute bar. “If the cases were revived only after the 2-year bar, the State
must be given the opportunity to justify its failure to comply with said timeline. The
new rule fixes a timeline to penalize the State for its inexcusable delay in prosecuting
cases already filed in courts.”®4

Ultimately, the Court remanded the case to Branch 81 of the Regional Tral
Court of Quezon City so that,

[TThe State prosecutors and the respondent Lacson can adduce evidence and be
heard on whether the requirements of Section 8, Rule 117 have been complied
with on the basis of the evidence of which the trial court should make a ruling on
whether the Informations in Criminal Cases Nos. 01-101102 to 01-101112 should

be dismissed or not.”65

In sum, the Court in Pegple v. Lacson I gave a preview of the requisites for the
operation of the new rule on provisional dismissal, ze., factual issues in numbers 1 and 2.
It also refused to rule on the question of law as to the nature of the effectivity of the
new rule. This was a mistake that the Court would rectify later in Pegple v. Lacson II and
III. The first aftershock of the change brought by the new rule was ushered in by the
Court in its characterization of the timeline as different from the legal concept of
prescription of crimes. Subsequent aftershocks in other fields of law would be
highlighted by the counsel of Lacson and the members of the Court who would take
separate ways from the majority in People v. Lacson IT and III.

 Id at 130.
1 Id at 130.
2 Id, at 130.
63 Id at 130.
4 Id. at 130.
5 Id at 131.
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2. The Divided Court in People v. Lacson IT

Not satisfied with the resolution in Pegpl ». Lacson I, and believing that
remanding the criminal cases to the lower court was no longer necessary to determine
the factual issues pointed by the Court in the earlier resolution, the People filed a
Motion for Reconsideration. Lacson opposed it.

a. The Protagonists

This time the People asked the Court to definitely rule that the new rule on
provisional dismissal did not apply to the new informations.

The issues raised by the People were: (1) whether or not Rule 117, section 8, is
applicable to the criminal cases at bar and (2) whether or not the time-bar in that rule
should be applied retroactively. Therefore, the first issue, a factual one, was concerned
with the first paragraph of the new rule. The second issue, on the other hand, was a

legal question.

b. The Majority that Reversed Itself

The majority sided with the People on the first issue. According to the
majority, since Lacson invoked the new rule, he therefore had the burden of establishing
the “essential requisites™ thereof. These essential requisites are found in the first
paragraph of Rule 117, section 8:

1. the prosecution with the express conformity of the accused or the accused
moves for a provisional (sn penaxico) dismissal of the case; or both the
prosecution and the accused move for a provisional dismissal of the case;

2. the offended party is notified of the motion for a provisional dismissal of the
case;

3. the court issues an order granting the motion and dismissing the case
provisionally;

4. the public prosecutor is served with a copy of the order of provisional
dismissal of the case.6

It is noticeable that the number of requisites doubled compared to those
previously given by the unanimous Court in Pegple v. Lacson I. But qualitatively, there
was no big difference. The first two correspond to the express consent of the accused
and notice to the offended party, respectively. The subsequent two requisites are but
the logical consequences of the first two. Further, the other provisions of the Rules of
Court govern the last two.

 People v. Lacson II, G.R. No. 149453, April 1, 2003.
87 Jbid..
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On the question of whether the first requisite was present, the majority agrees
with the People that Lacson failed to prove said requisite. This finding is the direct
opposite of the finding of the unanimous Court in Pegpl v. Lacson I. Here, the Court
reversed itself. According to the majority, “Irrefragably, the prosecution did not file any
motion for the provisional dismissal of the said criminal cases. For his part, the
respondent merely filed a motion for judicial determination of probable cause and for
examination of prosecution witnesses....”8® Quoting in verbatim the prayers of Lacson
in his motion before Judge Agnir that led to the dismissal of.the cases, the majority
found that “[t}he respondent did not pray for the dismissal, provisional or otherwise, of
Criminal Cases Nos. Q-99-81679 to Q-99-81689. Neither did he ever agree, impliedly
or expressly, to a mere provisional dismissal of the cases.”® The majority also quoted
the admissions made by the counsel of Lacson before the Court of Appeals. These

statements are to the effect that Lacson did not agree to the provisional dismissal of the
cases.

As to the second requisite, the majority found that Lacson did likewise not
prove it. Again, on this point the Court reversed itself. In Peopl v. Lacson I, the Court
remanded the case to the lower court because it believed that the records of the case
could not conclusively point out whether notices were given to the offended parties
poor to the dismissal of the cases. Now, the majority, based on the same records,
conclusively found that there were no notices given to the offended parties.”

Parenthetically, it must be noted that it seems unreasonable for the majority to
require proof of notices to the offended party. Under the Rules then prevailing, notices
to the offended parties were not required. To hide the seeming unreasonableness the
majonty cited Rule 15, section 47. Under this provision what is required is mere service
of copy of the motion to the public prosecutor because the other party in criminal cases
is the State, represented by the public prosecutor. Furthermore, the majority requires
that “[tlhe proof of such service must be shown during the hearing on the motion,
otherwise, the requirement of the new rule will become illusory.””2

Because of the self-explanatory nature of the third requisite, the majority no
longer pondered upon it.

8 Jbid..

% Ibid..

™ Ibid..

™ RULES OF COURT, Rule 15, sec. 4 provides:
Sec. 4. Hearing of motion. — Except for motions which the court may act upon without
prejudicing the rights of the adverse party, every written motion shall be set for hearing by
the applicant.

Every written motion required to be heard and the notice of the hearing thereof shall
be served in such a manner as to ensure its receipt by the other party at least three (3) days
before the date of hearing, unless the court for good cause sets the hearing on shorter notice.

72 See People v. Lacson I, supra.
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As to the fourth requisite, it was necessary, according to the majority, because
the public prosecutor could not be expected to comply with the timeline unless he is
served with a copy of the order of dismissal. The Court also held that,

Although the second paragraph of the new rule states that the order of dismissal
shall become permanent one year after the issuance thereof without the case
having been revived, the provision should be construed to mean that the order of
dismissal shall become permanent one year after service of the order of dismissal
on the public prosecutor who has control of the prosecution without the criminal

case having been revived.”?

In addition, it must be clarified that according to the majority, the fourth requisite
requires only that service of copy of the order of dismissal be made to the public
prosecutor. Therefore, service of the same to the offended parties is not an essential
requisite. However, unbelievably, a few pages after discussing the fourth requisite the
majority stated:

There is no proof on record that all the heirs of the victims were served with
copies of the resolution of Judge Agnir, Jr. dismissing the said cases. In fine, there
never was any attempt on the part of the trial court, the public prosecutor and/or
the private prosecutor to notify all the heirs of the victims of the respondent’s
motion and the hearing thereon and of the resolution of Judge Agnir, Jr.
dismissing said cases. The said heirs were thus deprived of their right to be heard
on the respondent’s motion and to protect their interests either in the trial court
or in the appellate court.’

Obviously the ponente is confusing a prior notice of the motion with service of
copy of the order of dismissal. The former is covered by the second requisite, while the
latter is by the fourth requisite. The former must be served on the offended parties,
while the latter must be served on the public prosecutor. The offended parties need not
be served with the latter document following the essential requisites listed by the
majority earlier in its decision.

The majority also discussed the accompanying concept of revival of criminal
cases. A case may be revived either by the refiling of the information or by the filing of
a new information for the same offense. Generally, no new preliminary investigation is
necessary.

The second issue compelled the Court to definitely rule on the nature of the
effectivity of the new rule. In Pegple ». Lacson I, the Court refused to resolve this issue.

The argument of Lacson was found partly meritorious. The majority
disregarded some arguments presented by the People but nevertheless ruled in their
favor. The decision may be categonized into two sub-issues: (1) the effect of the new

3 [bid..
3 bid..
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rule on State’s right to prosecute, ie., law on prescription of crimes, and (2) the proper
operation, retroactive or prospective, of the new rule.

First, on the effect of the new rule on prescription of crimes. Siding with Lacson, the
majority ruled that the new rule is different from a statute of limitations or prescription
of crimes. “[Tlhe new rule is not a statute of limitations.”” Now referring to the
petiods provided in the second paragraph of Rule 117, section 8, no longer as “timeline”
but as “time-bar,” the majority characterized the time-bar as “akin to a special
procedural limitation qualifying the right of the State to prosecute making the time-bar
an essence of the given right or as an inherent part thereof, so that the lapse of the time-
bar operates to extinguish the right of the State to prosecute the accused.”’ It
continues:

The time-bar under the new rule does not reduce the periods under Article
90 of the Revised Penal Code, a substantive law. It is but a limitation of the right
of the State to revive a criminal case against the accused after the Information had
been filed but subsequently provisionally dismissed with the express consent of
the accused. Upon the lapse of the timeline under the new rule, the State is
presumed, albeit disputably, to have abandoned or waived its right to revive the
case and prosecute the accused. The dismissal becomes #so _facts permanent. He
can no longer be charged anew for the same crime or another crime necessanly
included therein. He is spared from the anguish and anxiety as well as the
expenses in any new indictments.”’

The time-bar may appear, on first impression, unreasonable compared to the
periods under Article 90 of the Revised Penal Code. However, in fixing the time-
bar, the Court balanced the societal interests and those of the accused for the
orderly and speedy disposition of criminal cases with minimum prejudice to the
State and the accused. It took into account the substantial rights of both the State
and of the accused to due process. The Court believed that the time limit is a
reasonable period for the State to revive provisionally dismissed cases with the
consent of the accused and notice to the offended parties. The time-bar fixed by
the Court must be respected unless it is shown that the period is manifestly short
or insufficient that the rule becomes a denial of justice. The petitioners failed to
show a manifest shortness or insufficiency of the time-bar.”®

This is a plain adoption of the Different Planes View posited by the counsel of
Lacson. The time-bar applies only when the complaint or information has been filed
with the court and later provisionally dismissed by said court after complying with the
requisites of the first paragraph of the new rule. On the other hand, the reasoning
seems to be that the law on prescription of ctimes applies only before a criminal charge
is filed because once the case is already with the courts, the running of the prescriptive
period is tolled and thus, also the application of the law on prescription. In addition, the
Court also said, “a mere provisional dismissal of a criminal case does not terminate a

5 Ibid.
7 Jbid..
7 Ibid..
8 Jbid..
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crminal case.”” The majority did not elucidate upon this proposition. The majority
also reaffirmed the distinction it made in Pegple v. Lacson 1. After the lapse of the
prescriptive period, prosecution is absolutely barred while the lapse of the time-bar
under the new rule will not automatically bar reprosecution. The wall erected by the
new rule may be surmounted by the prosecution in this way:

The State may revive a criminal case beyond the one-year or two-year periods
provided that there is a justifiable necessity for the delay. By the same token, if a
criminal case is dismissed on motion of the accused because the trial is not
concluded within the period therefor, the prescriptive periods under the Revised
Penal Code are not thereby diminished.8?

Second, on the application of the new rule on provisional dismissal. To overcome the
argument presented by Lacson to the effect that a penal law, whether substantive or
procedural, must be applied retrospectively if it favors the accused, the majority had to
use the ratio /egés rule of statutory construction. According to the majority:

The new rule was conceptualized by the Committee on the Revision of the
Rules and approved by the Court en banc primarily to enhance the administration
of the criminal justice system and the rights to due process of the State and the
accused by eliminating the deleterious practice of trial courts of provisionally
dismissing criminal cases on motion of either the prosecution or the accused or
jointly, either with no time-bar for the revival thereof or with a specific or definite
period for such revival by the public prosecutor....8!

The majority of the Court, therefore, came to the conclusion that the new rule
was promulgated for the benefit of the State and the accused, not for the accused only.
Thus, the absolute application of the rule that a favorable law must be given retroactive
effect has been shown by the majority to be not applicable in the instant case:

The Court agrees with the petitioners that to apply the time-bar retroactively
so that the two-year period commenced to run on March 31, 1999 when the
public prosecutor received his copy of the resolution of Judge Agnir, Jr. dismissing
the criminal cases is inconsistent with the intendment of the new rule. Instead of
giving the State two years to revive provisionally dismissed cases, the State had
considerably less than two years to do so. Thus, Judge Agnir, Jr. dismissed
Criminal Cases Nos. Q-99-81679 to Q-99-81689 on March 29, 1999. The new rule
took effect on December 1, 2000. If the Court applied the new time-bar
retroactively, the State would have only one year and three months8 or until
March 31, 2001 within which to revive these criminal cases. The period is short of
the two-year period fixed under the new rule. On the other hand, if the time limit

™ Ibid.

8 Tbid.

81 Jbid,

82 This must be three months only and not one year and three months. Since the order of dismissal of the
cases was received by the public prosecutor on March 31, 1999, from this point to the date of effectivity of the new
rule on December 1, 2000, one year and nine months have elapsed. Thus, if given retroactive effect, the
prosecution would have only three months within which to revive the cases. The one year and three months result
as computed by the majority is a clear and plain mathematical error. The majority confused December 1, 1999 (or
January 1, 2000), with December 1, 2000.
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is applied prospectively, the State would have two years from December 1, 2000
or until December 1, 2002 within which to revive the cases. This is in consonance
with the intendment of the new rule in fixing the time-bar and thus prevent
injustice to the State and avoid absurd, unreasonable, oppressive, injurious, and
wrongful results in the administration of justice.

The period from April 1, 1999 to November 30, 199983 should be excluded
in the computation of the two-year period because the rule prescribing it was not
yet in effect at the time and the State could not be expected to comply with the
time-bar. It cannot even be argued that the State waived its right to revive the
criminal cases against respondent or that it was negligent for not reviving them
within the two-year period under the new rule.84

Given a prospective application, the second prosecution is not yet barred by
the two-year time-bar. The new informations were filed on 6, June 2001. From 1
December 2000 to said date, less than 2 years has elapsed. Therefore, the Court granted
the People’s motion for reconsideration and reversed the decision of the CA. It also
directed the trial court to proceed with the trial of the criminal cases.

c. Justice Bellosillo’s Separate Opinion that Saw and Tried to Minimize the Aftershocks

The opinion, filed by Justice Bellosillo, agrees with the conclusion arrived at by
the majority. The opinion is appropmiately described as “separate” because of the way it
answered the issues, sometimes agreeing with the reasoning of the majority and at other
times taking the opposite of the latter’s view.

ON THE DIFFERENT PLANES VIEW

Not satisfied with the Different Planes View because it did not fully address the
violation of the rights to a speedy trial and the speedy disposition of cases, Justice
Bellosillo wrote a separate opinion devoted to these two issues.

He began by pitting the concept of provisional dismissal under the new rule
and State’s right to prosecute.

Does the provisional dismissal of a criminal case which has become permanent
under Sec. 8 effectively foreclose the right of the State to prosecute an accused? I
have taken great pains analyzing the position of respondent; regretfully, I am
unable to agree for my conscience shivers at its debilitating, crippling if not
crushing, impact upon our criminal justice system 8

83 The period from April 1, 1999, to November 30, 2000, must be excluded and not the one from Apnil 1,
1999, to November 30, 1999. As explained in the immediately preceding note, the majority confused December 1,
1999 (or January 1, 2000), with December 1, 2000. This error was rectified in People v. Lacson III, G.R. No.
149453, October 7, 2003, footnote no. 22.

8 People v. Lacson I, G.R. No. 149453, April 1, 2003.

8 Jbid,
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The effect of the accused’s theory is that it unavoidably obliterates the law on
prescription of crimes under Article 90 of the Revised Penal Code.% Partly because of
this, Justice Bellosillo rejects the Different Planes View espoused by the respondent.
Another reason given is based on the theory that in a provisional dismissal, the three
patties, ie., the prosecution, the defense and the offended parties, in effect, enter into an
agreement to temporarily hold in abeyance the prosecution of the case. Since
permanent dismissal is 2 mere offshoot of provisional dismissal under the new rule and
if such permanent dismissal is given the effect of prescription of crimes, then the State’s
right to prosecute may be said to have been shortened indirectly by provisionally
dismissing the case. It must be remembered that the order of provisional dismissal is a
result of agreement among the three parties named above. Thus, the law on
prescription, which involves matters of public cimes and have direct public interest
implications, is made subject to the agreement of the three parties or “held hostage to
procedural limitations”8” which were purposely sought by the parties.

Further, Justice Bellosillo also argues that courts cannot abridge, alter or nullify
statutes, like the law on prescription of crimes, by promulgating rules of procedure.
More importantly, the concern of the law for prescription of crimes is within the
exclusive domain of the legislative branch. Courts cannot interfere with the power of
the legislature to surrender, as an act of grace, the right of the State to prosecute crimes.
Moreover, the law on prescription of crimes is a substantive law granting substantive
rights to both the State — the right to prosecute within the prescriptive period — and
the accused — the right to be shielded from further prosecution after the lapse of the
appropriate prescriptive period — rights that cannot be diminished, increased or
modified through the use of the Supreme Court’s rule-making power. 33

He also rejects the argument that a permanent dismissal, following the
Different Planes View, amounts to an acquittal. This interpretation, for him, is forever
foreclosed by a reading of the history of the new rule. According to him, the provision
was originally worded: “the corresponding order shall state that the provisional dismissal
shall become permanent and amount to an acquittal one year after the issuance without
the case having been revived.”® The Supreme Court purposely deleted the words
“amount to an acquittal” when it approved the new rule precisely to obviate any
interpretation that a permanent dismissal amounts to an acquittal.

After rejecting the Different Planes View and inevitably the majority decision
that adheres to it, Justice Bellosillo presents his own interpretation of the new rule vis-a-
vis the law on prescription of crimes. Ostensibly, his view also harmonizes the two legal
concepts. Concisely, his view is

86 Ibid,

87 Thid,

8 CONST. art. VIII, sec. 5(5).

8 People v. Lacson II, supra (Bellosillo, J., separate concurring qpinion).
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Article 91 of The Revised Penal Code distinctly speaks of "prescription . . . shall
be interrupted by the filing of the complaint or information, and shall commence
to run again when such proceedings terminate without the accused being
convicted or acquitted, or unjustifiably stopped for any reason not imputable to
him." It can readily be seen therefore that the concept of a provisional dismissal is
subsumed in Art. 91 since in a provisional dismissal, proceedings necessarily
terminate without the accused being convicted or acquitted. Thus, to construe and
apply Sec. 8 in the manner suggested above would undeniably result in a direct
and irreconcilable conflict with Art. 91.9

To support his theory he looks for the purpose of the new rule. After finding
it in the books of one of the consultants of the Committee that drafted the new rule
quoted in the first part of this paper, he then characterizes the new rule as one, which is
“purely administrative or regulatory in character.”®! Justice Bellosillo identifies the new
rule’s purpose as follows:

[Tlo grant the accused momentary relief from administrative restrictions
occasioned by the filing of a criminal case against him. He is freed in the
meantime of the dire consequences of his having been charged with a crime, and
temporarily restored to his immunities as a citizen, solely for purposes of
government clearances.  Section 8 imports no intricate nor ornate legal
signification and that we need not discern from it a meaning that too far deviates

from what it actually purports to convey.??

Given this very limited purpose, such may be achieved by simply proscribing the revival,
in the limited sense as he earlier explained, after the lapse of the time-bar. This means
permanent dismissal simply results in the removal of the case from the docket of the
court and the impropriety of reinstating the same by mere motion to revive. To pursue
the case, the State must file 2 new information for the same offense. The process must
begin again from preliminary investigation. This is the same interpretation presented by
the People. This way there will be no pending case or provisionally dismissed case that
will appear in the accused’s records in government agencies especially in the Natonal
Bureau of Investigation and other law enforcement agencies. The accused can thus
continue with his normal life until the State decides to prosecute him again, if still
allowed by the other rules®? that will operate.

ON THE RIGHT TO SPEEDY TRIAL AND SPEEDY DISPOSITION OF CASES

The argument of Lacson is of this tenor:

(1]t appears that the speedy disposition guarantee of the Bill of Rights is asserted
to include the period of delay from the provisional dismissal of the case to its

% People v. Lacson II, G.R. No. 149453, April 1, 2003 (Bellosillo, J., separate concurring opinion).

9 Thid.

92 Ibid,

%3 Law on prescription of crimes, double jeopardy rule and constitutional guarantees of speedy trial and speedy
disposition of cases.
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revival or refiling since "respondent is as much entitled to a speedy reinvestigation
and refiling of the provisionally dismissed cases against him.”%

The separate opinion attacks this argument in two ways: (1) the right to speedy
disposition of cases does not apply and cannot be invoked in the case at bar and (2)
even if a speedy disposition or trial inquiry is allowed, the claim does not pass the
balancing test.

The constitutional provision on the speedy disposition of cases cannot be
invoked. The provision speaks of speedy disposition “of cases” before all judicial,
quasi-judicial, or administrative bodies.

It clearly and logically contemplates a situation wherein there exists an outstanding
case, proceeding or some incident upon which the assertion of the right may be
predicated. Evidently, it would be idle, not to say anomalous, to speak of ‘speedy

disposition of cases’ in the absence of anything to dispose of in the first place.9

Justice Bellosillo argues that during the hiatus succeeding the dismissal of cases by Judge
Agnir, no formal proceeding remained outstanding.

In unequivocal language, he writes:

The provisional nature of the dismissal of the original criminal cases is quite
immaterial. The fact that the cases were dismissed conditionally or “without
prejudice” to the subsequent filing of new cases, does not make the order of
dismissal any less a disposition of the cases. Although provisional, it nonetheless
terminated all proceedings against respondent such that there remained in the
meantime no pending case which the court could act upon and resolve, and which
could be made the basis for the application of the right to speedy disposition of
respondent’s cases.%

Hence, the period of delay between the dismissal and the filing of the charges
should not be included in computing the time and determining whether respondent was
denied his right to speedy disposition of cases. Reinvestigation and refiling of cases at
some future time are not pending incidents related to the dismissed cases; “they are
mere possibilities or expectancies.”’ Only when the State decides to reinvestigate and
refile the cases will there be a pending case before a quasi-judicial body for speedy
disposition of cases purposes. Thus, “respondent's right to speedy disposition of his
criminal cases attached only at that precise moment the Department of Justice
constituted a panel of prosecutors and conducted a new preliminary investigation.”
But even then, the conduct of the prosecutors cannot be assailed as violative of the
speedy disposition guarantee because records show that the prosecutors lost no time in

% People v. Lacson II, supra.
95 Jbid,
9 Ibid.
97 Ibid,
98 Jhid
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commencing the new preliminary investigation and thereafter filing the corresponding
informations.

But assuming arguendo that there is a case to be disposed of during the hiatus
after the dismissal, the Justice still believes that the claim of Lacson cannot pass the
balancing test. As a background, the “balancing test” 1s a comprehensive but
parsimonious test developed by the U.S. Supreme Court in 19721%® in the case of Barker
v. Wingo. 19" It was adopted by the Philippine Supreme Court in several early cases.!02 It
provides a more concrete guideline to the bench and bar by providing four factors,
among others, that must be inquired into to determine whether an accused has been
deprived of his right to speedy trial

In using this test, cases must be approached on an ad hoc basis.!®® The four
factors that must be looked into are not exclusive.19 These are: (1) the length of delay,
(2) the reason for the delay, (3) the defendant’s assertion of his right, and (4) prejudice
to the defendant.'% None of these factors is either a necessaty or sufficient condition to
found a conclusion of deprivation of the right to speedy trial 1% In the words of the
Court: “Rather, they are related factors and must be considered together with such other
circumstances as may be relevant. In sum, these factors have no talismanic qualities;
courts must still engage in a difficult and sensitive balancing process.”197 The first factor
is the “triggering mechanism.”1%8 Unless there is delay, which is presumptively
prejudicial, there is no need to inquire into the other factors. However, the length of
delay that will trigger an inquiry depends on the circumstances of the case. 1 Reasons

% The formal adoption by the U.S. Supreme Court of the balancing test was predated by some federal court
decisions. These cases are: U.S. v. Simmons, 338 F. 2d 804 (1964); U.S. v. Mann, 201 F. Supp. 268 (1968);
Hedgepeth v. US, 365 F. 2d 952 (1966); U.S. v. Bishton 463 F. 2d 887 (1972); and, also Dickey v. Flonida, 398 U.S.
30, 42 (1970) (Justice Brennan, concurring opinion). See also Barker v. Wingo, 407 U.S. 514, 530 footnote no. 30 &
533 footnote no. 36 (1972); & Smith v. Hooey, 393 U.S. 374 (1969).

100 Although the Speedy Tral Clause of the Sixth Amendment was already part of the U.S. Constitution since
15 December 1791, its judicial history is relatively brief. Barker v. Wingo, supra, is the first definitive test devised for
the speedy trial nght. See Robert W. Mueller, Negligent Delay and the Sympathetic Defendant — Dagget Defines New
Presumption of Prejudice, 14 Miss. C. L. REV. 609, 611 (1994).

101 407 U.S. 514 (1972). This case rejected both of the inflexible approaches — the fixed-time period because
it goes further than the Constitution requires; the demand-waiver rule because it is insensitive to a right which is
fundamental. For a discussion of the case including the facts see R. Mueller, gp. ai#. sypra note 100, at 612.

102 The balancing test was adopted in these cases: Caballero v. Alfonso, G.R. No. 45647, August 21, 1987,
Alvizo v. Sandiganbayan, G.R. No. 101689, March 17, 1993; Hipolito v. CA, G.R. No. 108478-79, February 21,
1994; People v. Leviste, 325 Phil. 525 (1996); & Binay v. Sandiganbayan, 374 Phil. 413 (1999).

103 Barker v. Wingo, swpra at 530.

194 Christopher S. Elmore, Glover . State: A Misinterpretation and Misapplication of the Barker Speedy Balancing Test
Results in the Weakening of a Criminal Defendant’s Right to a Prompt Trial, 62 MD. L. REV. 573 footnote no. 87 (2003).

105 Barker v. Wingo, supra at 530. See also 22A C.J.S. Criminal Law sec. 583 (1989).

106 See 22A C.).S. Criminal Law sec. 583 (1989).

107 Barker v. Wingo, supra at 533.

108 Id. at 530.

199 Id_ at 530. Different lengths of delay which trigger full inquiry are exhibited by these cases: U.S. v. Villete,
688 F. Supp. 777 (1988); Hutchison v. Marshall, 573 F. Supp. 496 (1984); Dykes v. State, 452 So. 2d 1377 (1984);
State v. Johnson, 461 A. 2d 981 (1983) (16-month delay triggers judicial scrutiny), State v. Johnson, 564 A. 2d 364
(1989), State v. Russel, supra (23-month delay triggers judicial scrutiny); State vs. Strong, swpra;, Skaggs v. State, 676
So. 2d 897 (1996) (delay of eight months or more is presumptively prejudicial); State v. Powers, 612 S.W. 2d 8
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for the delay must be presented by the Government to avoid the determination of denial
of the right.!1® Different reasons have different weights.!!! The defendant’s assertion of
his right is entitled to a “strong evidentiary weight” in the balance.!? Failure to assert
the rght, although it will not automatically amount to waiver of the right, will
nevertheless make it difficult for a defendant to prove that he was denied a speedy
trial!’* The last factor to be considered is prejudice to the defendant. Defendant’s
claims of possible prejudice must not be insubstantial, speculative or premature.!!¢
They must be assessed vis-3-vis the interests of the accused which the nght protects.
These interests are: (1) prevention of oppressive pretrial incarceration, (2) minimization
of anxiety and concern of the accused and (3) limiting of the possibility that the defense
will be impaired.!S If the balance favors the accused, it follows that his right has been
violated. He is therefore entitled to a remedy.!'6 Because of its character, the only
proper remedy, though severe, for its violation is the dismissal of the criminal action.!t

In applying this test, Justice Bellosillo found that for the first factor, the period
of two years and three months between 29 March 1999 and 6 June 2001, if it can even
trigger a full scale inquiry, only constitutes the bare minimum needed to provoke a
balancing test inquiry “[clonsidering the serious nature of the charges against
respondent, and more importantly, the criminal cases sought to be filed being deeply
impressed with public interest, involving as they do high ranking police officers....”118
As regards the second factor, Justice Bellosillo finds nothing to demonstrate that the
delay in reviving the cases was deliberately availed for any improper tactical advantage.
On the contrary, he finds that there is reasonable investigative delay for the prosecution
needed time to gather evidence, track down witnesses and collect documents to
strengthen its case. As to the third factor, he finds:

Respondent’s reliance on Sec. 8, Rule 117, of the 2000 Revised Rules on
Criminal Procedure, which some have said is based on the constitutional right to
speedy disposition of cases, cannot be equated with a positive assertion of the

(1980); & State v. Sanderson, 692 P. 2d 479 (1985) (390 day delay triggers speedy trial inquiry). Cited in People v.
Lacson I, G.R. No. 149453, April 1, 2003, footnote no. 23 (Sandoval-Gutierrez, J., dissenting gpinion).

110 Barker v. Wingo, supra at 531. See also 22A CJ.S. Criminal Low sec. 585(a) (1989).

"1 See U.S. v. Bishton, 463 F. 2d 887, 890 (1973); and, 22A C.}.S. Criminal Law sec. 585(a) (1989).

112 Barker v. Wingo, supra at 531-532.

13 Id at 532.

14 22A CJ.S. Criminal Law sec. 587 (1989). The first and fourth factors both deal with prejudice. Presumptive
prejudice in the first factor is different from the prejudice contemplated by the fourth factor. The first factor’s
presumptive prejudice is a mere triggering mechanism for inquiring into the factors to be considered. The seeming
misunderstanding about this distinction is discussed in R. Mueller, gp. a. supra note 100, in relation to the majority
opinion in U.S. v. Dogget, 112 § Ct 2686 (1992).

115 Barker v. Wingo, sapra at 532 citing U.S. v. Ewell, 383 U.S. 116 (1966) & Smith v. Hooey, s#pra. See also
22A C|.S. Criminal Law sec. 587 (1989) & U.S. v. Dogget, supra, (Thomas, J., dissenting gpinion) where he clarified and
narrowed the meaning of prejudice to the accused. His opinion is summarized by R. Mueller, gp. a. supra note 100,
at 625.

116 For application and misapplication of the Barker v. Wingo Balancing Test see C. Elmore, gp. at. s#pra note
104,

17 See 22A CJ.8. Criminal Law sec. 610 (1989). See also People v. Heider, 80 N.E. 292 (1907); People v.
Allen, 14 N.E. 2d 397 (1937); and, Barker v. Wingo, supra at 522.

118 People v. Lacson II, supra (Bellosillo, J., separate concirring opinion).
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right to speedy disposition. A perusal of the records would reveal that the issue of
applicability of Sec. 8, Rule 117, was raised by respondent for the first time before
the Court of Appeals, in his Second Amended Petition — undoubtedly a mere
afterthought. It was not his original position before the trial court, which centered
on the “lack of valid ‘complaints’ to justify a preliminary investigation of cases
which had long been dismissed.” It was not even his initial position in the early
stages of the proceedings before the Court of Appeals. Within the context of the
Balancing Test, respondent’s tardy, inexplicit and vague invocation of this right
makes it seriously difficult for him to prove the denial thereof.11?

Finally, even the fourth factor does not favor Lacson. He was never
incarcerated during the hiatus of the cases. He did not suffer anxiety of such degree that
amounted to oppression. Neither was it shown that his defense was impaired. In sum,
the factors are all against his favor. Therefore, considering all the arguments, he votes
to grant the motion for reconsideration.

In sum, Justice Bellosillo saw the effects of the new rule on the concepts of
prescription of crimes and speedy trial and speedy disposition of cases. As expected of
a legal mind, he tried to harmonize the concepts by minimizing the aftershocks brought
by the introduction of a new rule. Thus, the conservative tendency of law apparently
matertalized.

d. The Dissenters who Did not Compromise

Justices Puno, Vitug, Sandoval-Gutierrez and Ynares-Santiago dissented from
the conclusions arrived at by the majority. All of them filed their respective dissenting
opinions except for Justice Ynares-Santiago, who merely concurred with the opinions of
Justices Puno and Sandoval-Gutierrez

JUSTICE PUNO

In voting to deny the motion for reconsideration, Justice Puno presented his
own view of the nature, purpose and impact of the new rule on provisional dismissal
and at the same time, disagreed with the factual findings of the Court and its conclusion
that the new rule must be given prospective effect only.

Justice Puno is of the opinion that the new rule must be applied retroactively.
It is elementary that procedural law applies to pending cases. And as such, it has
retroactive effect. Further, the instant case does not fall under any of the exceptions for
he believes that the new rule will not impair the State’s right to prosecute. The time-bar
does not prejudice the State because it is given the opportunity to justify its delay in the
prosecution of the cases. “If it cannot justify its delay, it cannot complain of unfairness.

19 Ihid
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No government can claim the right to prosecute at its perpetual pleasure. It cannot file
a cminal case and sleep on it.”120

~ Juxtaposed with the separate opinion of Justice Bellosillo, Justice Puno’s
opinion on the nature, purpose and impact of the new rule and on the Different Planes
View sounds more like a concurring opinion than a dissent from the majority opinion.

Being the chairman of the Committee on Revision of the Rules of Court,
Justice Puno posits that when the Committee approved with minor amendment the
Committee’s proposal,

[TThe Court en banc struck a fine balance between the sovereign right of the State
to prosecute crimes and the inherent right of the accused to be protected from the
unneccessary burdens of criminal litigation.  The timeline within which
provisionally dismissed cases can be revived forms the crux of the delicate

balance.12!

He adds that among others, the new rule was adopted for the purpose of (1)
discouraging hasty and baseless filing of criminal cases and (2) penalizing the State for
its inexcusable delay in court. As to the nature of and reason behind the provision on
time-bar, he asserts that it is a recognition of a trade-off between the State and the
accused.

I like to underscore that the prohibition against revival is not a free gift by the
State to an accused. The right against revival is the result of a trade-off of valuable
rights for the accused can exercise it only if he surrenders his right to an early
permanent dismissal of the case against him due to the inability of the State to
prosecute. In so doing, the accused suffers a detriment for he gives the State one
to two years to revive a case which has already been frozen for failure to
prosecute. During this waiting period, the accused cannot move to dismiss the
charge against him while the State can locate its missing witnesses, secure them if
they are threatened and even gather new evidence. In exchange for this period of
grace given to the State, the rule sets a timeline for the prosecutors to revive the
case against the accused. The timeline is fixed for the accused has suffered an
indubitable detriment and the trade-off for this detriment is the duty imposed on
the prosecution cither to continue or discontinue with the case within the 1 or 2-
year grace period. We cannot allow the undue extension of this detnment unless
the State can show compelling reasons to justify its failure to prosecute. The
open-ended practice under the old rule which makes provisional dismissal
permanently provisional is precisely the evil sought to be extirpated by section 8,
Rule 117.12

120 People v. Lacson 11, supra (Puno, J., dissenting apinion). It must be observed that this proposition is contrary
to the principle earlier discussed in Part II that unless there is law providing for statute of limitations the State can
prosecute a criminal case at any time.

121 People v. Lacson 11, suprz (Puno, J., dissenting apinion).

12 [hid,
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Given these reasons and purposes, he then lays down the proposition that the
new rule provides a new and distinct right. In his own words: “Section 8, Rule 117 is a
rule that gives an accused a new right that is distinct from, among others, the right to
speedy trial and the right against double jeopardy.”1?> It is “complete by itself and
should not be construed in light of rules implementing other rights of an accused.”124
But he is willing to accept that the new rule does enhance the constitutional rights of an
accused to speedy trial and speedy disposition of cases. The new rule was formulated to
achieve one of the end-goals of the criminal process — to minimize the burdens of
accusation and litigation. The authority behind the promulgation of the new rule that
Justice Puno points to is the phrase “powers to promulgate rules concerning protection
and enforcement of constitutional rights and legal assistance to the underprivileged” of
article VIII, section 5(5) of the Constitution and the inherent judicial power of the
courts to regulate the conduct of a criminal case before it.

He takes the view, similar to the majority’s, that the new rule does not unduly
shorten the prescriptive period under the Revised Penal Code. According to him, the
new rule merely regulates the conduct of the prosecution of an offense once it is filed in
court. Once a case 1s filed in court it becomes subject to the rules of procedure, which
are within the exclusive'?> power of the Supreme Court to promulgate. The new rule
merely provides for the time within which the State must complete its prosecution after
the case has been provisionally dismissed. Also, it provides the consequence if the time
is not complied with.12¢ At this point, it becomes apparent that Justice Puno’s dissent 1s
not different from the majority’s view. In fact, in the last part of his opinion, he
explicitly stated that he agrees with the ponencia on this point.1?7

It becomes clear that Justice Puno also adopts the Different Planes View
espoused by Lacson. But unlike the majority, Justice Puno devoted space to defend the
Different Planes View against the attacks of Justice Bellosillo.

First, according to him, the use of the word “permanent” to describe dismissal
after the State fails to revive a provisionally dismissed case within the time-bar, means
what it says.

There can be no hedging on the meaning of the word permanent for the new rule
used the word without a bit of embroidery. To be emphatic, the lapse of the one
(1) or two (2) years time puts 2 period to the provisionally dismissed case and not
a mere comma.128

123 Thid,

124 Jbid,

125 The previous constitutional provisions, i.e., CONST. (1935) art. VIII, sec. 18 & CONST. (1973) art. X, sec.
5(5), which empowered the legislative branch to repeal, alter or supplement the rules of court promulgated by the
Supreme Court, is no longer retained in the 1987 Constitution.

126 People v. Lacson 11, G.R. No. 149453, April 1, 2003 (Puno, |., dissenting gpinion).

127 Jpid

128 Jhid,
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This is in apparent reply to Justice Bellosillo’s argument that a permanent dismissal does
not deprive the State of its right to prosecute as long as its exercise is still within the
period provided by the law on prescription of crimes. He also posits what he thinks is
the reason why the original phrase “amount to an acquittal” in the draft of the new rule

PROVISIONAL DISMISSAL

was deleted. Contrary to Justice Bellosillo’s assertion, Justice Puno forwards that,

The deletion was dictated by the belief that the phrase was a redundancy in light
of the clear and unequivocal import of the word ‘permanent.” The deletion cannot
be distorted to mean that a case permanently dismissed can still be revived. For if
that were the intent, the rule could have easily stated that the accused whose case
has been permanently dismissed could nevertheless be prosecuted for the same

offense.129

Second, he does not agree with Justice Bellosillo’s proposition that a permanent
dismissal precludes only the revival of the case through a2 motion and not the filing of a

new information.

Thus, it can be surmised that Justice Puno agrees with the majority that revival also
encompasses refiling of the same information or filing of a new information covering

Section 8, Rule 117 changed the old rule that dismissals which are provisional in
character lack the imprimatur of finality, hence, they do not bar the revival of the
offense charged or the filing of a2 new information for the same offense. The old
rule was precisely jettisoned by the Committee and by this Court because of its
unfairness to the accused. Again, I respectfully submit that the new rule would be
useless if it would leave unfettered the discretion of the prosecutor in reviving the

same offense under the fig leaf of a new information.!3¢

the same offense.

JUSTICE VITUG

passage:

The essence of the two-page dissent of Justice Vitug is captured by this

Once a criminal case is instituted, the issue on prescription is addressed and the
rule on prescription as a substantive provision would have then so served its
purpose. Thenceforth, assuming the timely filing of the case, the rules of
procedure promulgated by the Supreme Court must govern. In fine, while Article
90 and Article 91 of the Revised Penal Code fix the period when the State must
file a case against an accused after the discovery of the crime by the offended
party, Section 8, Rule 117, of the Rules of Criminal Procedure, however, applies
once an action has been instituted. The substantive provisions govern the
institution of the case; the procedural rules steps in thereafter.13!

129 Ibid,
30 Thid.
13t People v. Lacson 11, supra (Vitug, J., dissenting gpinion).
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This 1s again an adoption of the Different Planes View. Only Justices Bellosillo
and Quisumbing have rejected such view. On this view alone, Justice Vitug should have
joined the majority. However because he agrees with the conclusions of Justice Puno
that there remain factual issues that cannot be answered by relying solely on the records,
he votes to deny the motion for reconsideration and to order the remand of the case to
the trial court.

JUSTICE SANDOVAL-GUTIERREZ

The dissenting opinion of Justice Sandoval-Gutierrez is as comprehensive as
that of the separate opinion of Justice Bellosillo.!*>  She first presented an inquiry
applying the balancing test because she believes it to be more dispositive of the case
being a claim based on two constitutional rights.

Not dissimilar to the findings of Justice Puno, Justice Sandoval-Gutierrez finds
that the first requisite of the first paragraph is present in the case at bar. Relying on the
order of dismissal of Judge Agnir, which recites that the third prayer of Lacson’s motion
1s to dismiss the cases should the court find no probable cause, she asserts that the
record manifests that Lacson expressly consented to dismissal. Moreover, Lacson
invoked .A4/ado v. Diokno'?? 1n his motion, a decision that ruled that if the court finds no
probable cause it might dismiss the case. Thus, by inference, Lacson also prayed for the
dismissal of the cases. At any rate, if the records are not clear, it becomes more fitting
to remand the case for the trial court to receive evidence on such factual issue. With
respect to the second requisite, she finds also that the records do not conclusively show
whether notices where sent to the offended parties. Therefore, the case must also be
remanded for this reason.

She also reaches the same conclusion, as does Justice Puno, that the new rule
must be given retroactive effect. But her conclusion is based not on the application of
the rule that a procedural law must be given retroactive effect but on the argument of
Lacson that a statute favorable to the accused must be given retroactive operation.
Moreover, even if the new rule impairs the right of the State, it does not mean that such
law may not be passed. “[A] state may constitutionally pass a retroactive law that impairs
its own rights.”134

For the above conclusions reached, remand of the case to the trial court is
appropriate. But Justice Sandoval-Gutierrez believes that the issue of whether or not
the provisional dismissal contemplated in the new rule shall become permanent one year
or two years after the issuance of the order and thus constitutes a bar to a subsequent
prosecution for the same offense must not be evaded. Thus, she proceeds to present
her position.

132 She also forwards the argument that the filing of new informations is a form of persecution. See People v.
Lacson I1, G.R. No. 149453, April 1, 2003 (Sandoval-Gutierrez, J., dissenting apinion).

133 G.R. No. 113630, May 5, 1994.

134 People v. Lacson I1, supra (Sandoval-Gutietrez, J., dissenting apinion).
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First, as to the conflict between the law on prescription of crimes and the new
rule insisted by the People, she refused to see any conflict. “The conflict is non-
existent,” she writes.135

The law on prescription of crimes refers to the period during which criminal
charges must be filed. Section 8 of Rule 117 refers to the period when a
provisional dismissal ceases to be temporary and becomes permanent, thus, no
longer subject to be set aside by the revival of criminal charges. This rule comes
into play only after the State has commenced the prosecution.

The twenty-year prescriptive period for a case punishable by death under
Section 90 of the Revised Penal Code is intended to give law enforcers ample time
to apprehend criminals who go into hiding. It also enables prosecutors to better
prepare their cases, look for witnesses, and insure that correct procedure has been
followed. On the other hand, the two-year period under Section 8, Rule 117 is
intended to warn the State that once it filed a case, it must have the readiness and
tenacity to bring it to a conclusion. The purpose of the period is to encourage
promptness in prosecuting cases.!36

Again this s a plain and simple Different Planes View written another way.

Second, on the effect of permanent dismissal, Justice Sandoval-Gutierrez’s
argument relies heavily on its nature and purpose. Contrary to the position taken by
Justice Puno, she fully accepts respondent’s assertion that the new rule seeks to
implement the constitutional rights to speedy trial and speedy disposition of cases. In
her words: “[IJt draws its life from the constitutional guarantees of speedy trial and
speedy disposition of cases.”'3” And contrary to the holding of the majority, she
believes that the new rule was introduced not so much for the interest of the State but
precisely for the protection of the accused against protracted prosecution.!3

With this as the backdrop, it becomes easy for her to characterize permanent
dismussal as different from that forwarded by the People. If the People’s argument is
followed, then the only sanction for non-compliance with the time-bar is the conduct
anew of a preliminary investigation. Justice Sandoval-Gutierrez rejects such reasoning
explaining that,

To say that this “permanent” dismissal prohibits only the “revival” of the case but
not the “filing” of new Information, is to render the provision ineffectual,
providing only lip service to the accused’s constitutional right it seeks to enforce.
Indeed, what difference will the provision make if after the lapse of two years, the
State can still prosecute the accused for the same offense by merely “filing” a new
Information? With the interpretation given, the dismissal cannot really be
considered “permanent.”139

135 [hid,
136 Jbid.
137 Ihid
138 Jhid,
139 Jbid..
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Since the new rule is promulgated to give protection to the accused and to give
life to the accused’s rights to speedy trial and speedy disposition of cases, the only
appropriate meaning that can be given to permanent dismissal is that meaning which
will realize the purpose of and give force to the rule. For her, such meaning must be
that of a bar to another prosecution for the same offense. Again, this is consistent with
the holding of the majority.

What s left to be reviewed is Justice Sandoval-Gutierrez’s full-scale inquiry into
speedy trtal and speedy disposition of cases. The need for inquiry into whether or not
there 1s violation of the two constitutional rights prescinds from the proposition that
Rule 117, section 8 is a mere tool to enforce the constitutional guarantees.

Looking into the four factors of the Barker ». Wingo balancing test, Justice
Sandoval-Gutierrez, starkly opposite to the conclusion of Justice Bellosillo, arrives at 2
conclusion that all the factors favor the accused. The first factor — length of delay —
is found presumptively prejudicial by comparing the delay in the instant case with the
lengths of the delay that triggered inquiry into other factors in similar U.S. cases. She
concludes that the more than two years of delay is presumptively prejudicial to the
accused. She also finds unjustifiable the interval of inactivity of more than two years
after the dismissal of the cases on the part of the prosecution. On the third factor, she
rules that the People cannot argue that Lacson failed to assert his right.

It would be ludicrous for him to ask for the trial of his cases when the same had
already been dismissed. During the interval, there were no incidents that would
prompt him to invoke the right. Indeed, the delay could only be attributed to the

inaction on the part of the investigating officials. 4

But faced with the argument that the right cannot be invoked to cover the interregnam
after the dismissal because during such time there were no pending cases at all, she finds
her answer from the dissenting opinion of Justice Marshall in the case of U.S. »
MacDonald %' Borrowing the latter’s reasoning, she argues that “the anxiety brought by
public prosecution does not disappear simply because the initial charges are temporanly
dismissed. After all, the government has revealed the seriousness of its threat of
prosecution by initially bringing charges.”¥2 Her opinion is entitely the opposite of
Justice Bellosillo’s, which proposed that the right cannot be invoked after the dismissal
and before the initiation of new preliminary investigation for there was no case or
proceeding, which was delayed to speak of. Finally, she finds that the delay caused
undue prejudice to Lacson in the form of besmirched reputation, stigma and anxiety
resulting from the fact that as a public official he had “to defend himself constantly
from the nagging accusations that intetfere in the performance of his duties as a
Senator.”14> Therefore, there is a clear violation of Lacson’s rights to speedy trial and

190 Ibid,

141 456 U.S. 1 (1982) o
142 People v. Lacson 11, G.R. No. 149453, Apsil 1, 2003 (Sandoval-Gutierrez, J., dissenting opinion).
143 Tbid,
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speedy disposition of cases. Needless to state, her conclusions led her to vote to deny
the motion for reconsideration.

In sum, the dissenting opinions did not compromise their factual findings and
ultimate conclusion embodied in Pegpl v. Lacson 1.

3. The Unmoved People v. Lacson ITT

After defeat in People v. Lacson II, it was the respondent’s turn to move for
reconsideration. His plea was for the Court to reinstate its decision in People v. Lacson I.

In Pegple v. Lacson 111, the ponencia gets the unconditional concurrence of Justices
Bellosillo and Quisumbing. This may be explained by the fact that the ponencia no longer
ventures into the Different Planes View.

The majority formulates two issues similar to Pesple v. Lacson II: (1) whether or
not the new rule should be given retroactive effect, and (2) whether or not the requisites
for the operation of the new rule have been complied with. It is noticeable that the
Court reverses the sequence of the issues. It can only be surmised that it has realized
that if the respondent-movant fails in the first issue, then the second becomes moot and
academic. It also bears reiterating that unlike it’s decision in Pegp ». Lacson II, the Court
no longer utilizes the different planes theory in disposing of the first issue.

In resolving the first issue, the majority presents only two counter-arguments.
First, citing Justice Cardozo’s opinion in Great Northern Railway Company v. Sunburst Oil
and Refining Company,'** the Court concludes that matters of procedure are not
necessarily retrospective in operation. Paraphrasing the U.S. Supreme Court Justice, the
majority writes: “the Court in defining the limits of adherence may make a choice for
itself between the principle of forward operation and that of relating forward.”'4> The
legal bases of the power to choose are article VIII, section 5(5) of the Constitution and a
provision in the Rules of Court.

This constitutional grant to promulgate rules carsies with it the power, inter alia, to
determine whether to give the said rules prospective or retroactive effect.
Moreover, under Rule 144 of the Rules of Court, the Court may not apply the
rules to actions pending before it if in its opinion their application would not be
feasible or would work injustice, in which event, the former procedure shall

apply.146

1411 L Ed 360 (1932).
145 People v. Lacson III, G.R. No. 149453, October 7, 2003.
146 Ibid. RULES OF COURT, Rule 144 provides:

These rules shall take effect on January 1, 1964. They shall govern all cases brought
after they take effect, and also all further proceedings in cases then pending, except to the
extent that in the opinion of the court their application would not be feasible or would work
injustice, in which event the former procedure shall apply.



86 PHILIPPINE LAW JOURNAL [VoL. 80

Second, in choosing which operation 1s proper, the Court relies on what it thinks is the
purpose of the new rule, »g.:

In this case, when the Court approved Section 8, it intended the new rule to be
applied prospectively and not retroactively, for if the intention of the Court were
otherwise, it would defeat the very purpose for which it was intended, namely, to
give the State a period of two years from notice of the provisional dismissal of
criminal cases with the express consent of the accused. ¥

Proceeding, the Court explained,

It must be noted that the new rule was approved by the Court not only to
reinforce the constitutional right of the accused to a speedy disposition of the
case. The time-bar under the new rule was fixed by the Court to excise the
malaise that plagued the administration of the criminal justice system for the
benefit of the State and the accused; not for the accused only.148

In supporting its exercise of the power to choose, the Court provides an
dlustration,

Consider this scenario: the tral court (RTC) provisionally dismissed a
criminal case with the express consent of the accused in 1997. The prosecution
had the right to revive the case within the prescriptive period, under Article 90 of
the Revised Penal Code, as amended. On December 1, 2000, the time-bar rule
under Section 8 took effect, the prosecution was unable to revive the criminal case
before then.

If the time-bar fixed in Section 8 were to be applied retroactively, this would
mean that the State would be barred from reviving the case for failure to comply
with the said time-bar, which was yet to be approved by the Court three years
after the provisional dismissal of the criminal case. In contrast, if the same case
was dismissed provisionally in December 2000, the State had the right to revive
the same within the time-bar.... The State would thus be sanctioned for its failure
to comply with a rule yet to be approved by the Court....14

As an observation, in the first paragraph quoted above, the majority recognizes
that after a provisional dismissal is entered the period of prescription commences to run
again. This simply means that provisional dismissal refers to termination of the case
without the accused being convicted or acquitted under Article 91 of the Revised Penal
Code. This observation is further supported by this passage from the ponencia, vig.:

Statutes regulating the procedure of the courts will be construed as applicable
to actions pending and undetermined at the time of their passage. In that sense
and to that extent, procedural laws are retroactive. Criminal Cases Nos. Q-99-

This provision was not changed by the major amendments made to the Rules of Court in 1985 and 1988 (by the
Rules on Crminal Procedure), in 1997 (by the New Rules of Civil Procedure) and in 2000 (by the 2000 Revised
Rules of Criminal Procedure).

147 People v. Lacson 111, supra.

148 Ibid,

149 Thid,
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81679 to Q-99-81689 had long been dismisscd by Judge Agnir, Jr. before the new
rule took effect on December 1, 2000. When the petitioners filed the
Informations in Criminal Cases Nos. 01-101102 to 01-101112 on June 6, 2001,
Cnminal Cases Nos. Q-99-81679 and Q-99-81689 had long since been terminated.
The two-year bar in the new rule should not be reckoned from the March 29,
1999 dismissal of Criminal Cases Nos. Q-99-81679 to Q-99-81689 but from
December 1, 2000 when the new rule took cffect. While it is true that the Court
applied Section 8 of Rule 110 of the RRCP retroactively, it did so only to cases
still pending with this Court and not to cases already terminated with finality.!50

This is therefore a turn-around from the majority’s statement in Peaple ». Lacson
II to the effect that provisional dismissal does not terminate a criminal case. More
importantly, this is in consonance with Justice Bellosillo’s holding in his separate
opinion also in Peogple v. Lacson II.  There he said that provisional dismissal is
“subsumed” by Article 91 of the Revised Penal Code on the commencement again of
the prescriptive period. If this is now the opinion of the majority, then the edifice of the
Different Planes View built by the majority in Pegple ». Lacson II may crumble.

As to the denial of due process, the majority again makes use of its argument
based on the purpose of the new rule. Respondent’s contention “proceeds from an
erroneous assumption that the new rule was approved by the Court solely for his
benefit, in derogation of the right of the State to due process.”!5! The Court, however,
explains that, “The new rule was approved by the Court to enhance the right of due
process of both the State and the accused. The State is entitled to due process in
criminal cases as much as the accused.”152

In resolving the second issue, the Court maintains its previous holding. It
reaffirms its conclusion that the accused did not move for dismissal when the case was
before the Regional Trial Court. He only prayed for the determination of probable
cause and holding in abeyance of the issuance of the arrest warrant. The general prayer
would not suffice. The majority also maintains its ruling that the judicial admissions of
Lacson’s counsel before the CA are binding against Lacson. Thus, there is no escaping
the conclusion that Lacson did not expressly consent to the dismissal of the cases.

On the second requusite of service of notices to the offended parties, again the
majority believes that there is no need to remand the case to the trial court. The Court
found no proof that the requisite notices were even served on all the heirs of the
victims.!> When this is compared with the Court’s holding in People v. Lacson I, a change
in attitude of the Coutrt becomes apparent. In People v. Lacson I the Court could not find
any conclusive proof in the records to support the presence of the second requisite.
That is why it ordered the remand of the case. Similarly, in this third resolution, in
reviewing the same records, the Court also finds no conclusive proof. But interestingly

150 Jbid,
151 Jbid.
152 Jbid,
153 [bid,
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enough, the Court unmedlately jumps to the conclusion that there were no notices given
to the offended parties, instead of remanding the case as it did in Pegple ». Lacson I. What
the Court did in Pegple ». Lacson I is fair and just considering that the second requisite
was not yet required by the Rules when the cases were dismissed in 29 March 1999.
Thus, the records could really not bear any conclusive proof on such matter because the
accused was not required to show such proof during that time.

After rejecting all the arguments of the movant, the majority had no choice but
to deny the motion for reconsideration. The majority remained unmoved.

I1. THE NEW RULE ON PROVISIONAL DISMISSAL
IN LIGHT OF PEOPLE V. LACSON I, IIAND IIT

In light of the discussions and reviews made above, this Part tries to chart the
metes and bounds of not only the new rule on provisional dismissal but also the new
concept of provisional dismissal that the new rule inevitably creates. In addition, the
new rule is compared with statutes and rules in the United States, which are similar to
the former in some respects.

Unlike an ordinary dismissal or dismissal with prejudice and quashal of
complaint or information,'>* which are governed by specific rules extant in the Rules of
Court, the rule on provisional dismissal prior to the present rule!> grew out of practice
of Philippine courts. It can be said that the power to order the provisional dismissal of
a criminal case is inherent in the courts. The Supreme Court has held that in the
absence of any statutory provision to the contrary, the court may, in the interest of
justice, dismiss a criminal case provisionally, without prejudice to reinstating it before
the order becomes final or to the subsequent filing of new information for the same
offense.’® If the court has jurisdiction to dismiss a case definitely, it also has the
jurisdiction to dismiss the case without prejudice on the part of the prosecutor to file
another information. !>

While the authority to order provisional dismissal is inherent in the courts, the
prerogative to move for provisional dismissal, as distinguished from quashal of
complaint or information, seems to be historically lodged solely in the executive branch
through its prosecution arm. At common law in foreign jurisdictions, the prosecuting
attorney, to obtain the dismissal of a criminal case without prejudice to subsequent filing
of the same case again, can use a device known as nolle prosequi.'>® Nolle prosequi means
“a declaration that the plaintiff in a civil case or the prosecutor in a ctriminal case will

154 See RULES OF COURT, Rule 117.

155 RULES OF COURT, Rule 117, scc. 8.

1% See Jaca v. Blanco, 86 Phil. 452 (1950), People v. Manlapas, 116 Phil. 33 (1962), Republic v. Agoncillo,
148-B Phil. 367, 373 (1971), & Solis v. Aglore, G.R. No. 39254, June 20, 1975.

157 See Gandicela v. Lutero, 88 Phil. 299 (1951).

158 See Comment, Criminal Law-Nolle Prosequi-Trial Court has Power to Dismiss for Want of Prosecution, 41 N.Y.U. L.
REV. 996 (1966) placing the initial appearance of nalle prosegui in Stretton & Taylor’s Case, 1 Leon. 119, 74 Eng. Rep.
111 (K.B. 1588) cited in Billis v. State, 800 P. 2d 401, 419 (1990).
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drop prosecution of all or part of a suit or indictment.”’® Similar to the Philippine
concept of provisional dismissal, the power to nolle prosequi is ordinarily exercised “in
cases in which the indictment cannot be sustained by legal evidence or where it appears
that the interests of justice do not require that the defendant be brought to trial 160
Historically, the decision to nolle prosequi a case is within the sole discretion of the
prosecuting attorney.!'s! Moreover, traditionally, the prosecuting attorney’s motion to
nolle prosequi a case cannot be denied by the courts.!'2 A move to nolk prosequi is in
essence a motion for provisional dismissal. In the Philippine context, it can therefore be
likened to a situation where a prosecutor moves for provisional dismissal.163

This concept of provisional dismissal has been changed by the new rule on
provisional dismissal in Rule 117, section 8.

A. NATURE AND PURPOSE

The opinions of the Justices sketched in the second part above provide
different answers on the real nature of the new rule on provisional dismissal. For one,
Justice Puno, who was the chair of the Committee on Revision of the Rules that drafted
the provision, says that the new rule is a separate and distinct rule from the rules
implementing the rights to speedy trial and speedy disposition of cases and the nght
against double jeopardy.'®* According to him, it is complete in itself and need not be
related to other rules.!> Moreover, the new rule provides a new right to the accused.!66
Further, he characterizes the new rule as a device formulated in order to regulate the
conduct of cases before the courts.’6’ On the other hand, the other dissenting justices,
Sandoval-Gutierrez and Ynares-Santiago, are more precise. They posit that the new rule
is a mere implementing rule of the nghts to speedy trial and speedy disposition of
cases.!® The majority of the Court, on the other hand, also admits that the new rule
“reinforces” the rights to speedy trial and speedy disposition of cases.'$® But they did
not stop there. For them the new rule is promulgated to cure the malaise of delay

159 AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE (4th ed. 2000) cited in Gertrude Block,
51-SEP Fed. Law. 48 (2004). See also 2 JOEL P. BISHOP, NEW CRIMINAL PROCEDURE OR NEW COMMENTARIES
ON THE LAW OF PLEADING AND EVIDENCE AND THE PRACTICE IN CRIMINAL CASES sec. 1387 (1913); 5 RONALD
A. ANDERSON, WHARTON’S CRIMINAL LAW AND PROCEDURE sec. 2069 (1957); State v. Anderson, 26 S.W. 2d 174;
22A CJ.S. Criminal Law sec. 419 (1989); and, 21 AM. JUR. 2d Criminal Law sec. 512 (1981).

160 LESTER B. ORFIELD, CRIMINAL PROCEDURE FROM ARREST TO APPEAL 337 (1947). See also in 22A CJ.S.
Criminal Law sec. 421 (1989). For the effectiveness of the device in rendening justice see Jacob D. Zeldes,
Connecticut’s Most Memorable Nolle, 68 CONN. B ]. 443 (1994) exulting the then Fairfield County-State’s Attomney
Homer Stille Cummings’, later U.S. Attormey General, #o/k in State of Connecticut v. Harold Israel.

161 People v. McLeod, 1 Hill (INY) 404, 37 Am Dec 328. Also cited in footnote 48 of WILLIAM L. CLARK, JR.,
HANDBOOK OF CRIMINAL PROCEDURE 54 (1918).

162 See Billis v. State, supra at 418. See also U.S. v. Barredo, 32 Phul 444, 451 (1915).

163 Galvez v. CA, G.R. No. 114046, October 24, 1994.

164 People v. Lacson II, G.R. No. 149453, April 1, 2003 (Puno, J., dissenting apinion).

165 Thid,

166 Thid,

167 Ibid

168 People v. Lacson 111, G.R. No. 149453, October 7, 2003 (Sandoval-Gutierrez, J., dissenting opinion, and
Ynares-Santiago, J., dissenting gpinion).

169 People v. Lacson 111, supra.
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pervading the criminal justice system. '® It is developed to benefit both the State and
the accused. 17!

In consolidating the three perspectives, it can be summarized that the new rule
is founded on the courts’ inherent power to regulate the conduct of cases before them
and the accused’s rights to speedy trial and speedy disposition of cases. The former
power is here exercised to remedy the problem of delays in the criminal justice system.

The view of Justice Puno that the new rule grants a new right to the accused
cannot be wholeheartedly accepted. This granting of a new right will exceed the rule-
making power given to the Court by article VIII, section 5(5) of the 1987 Constitution.
This new right cannot be characterized as substantive. If the Court cannot “diminish,
increase, or modify substantive rights,” it stands to reason that it can neither create
them. Thus, the new right can only be a procedural right. But again, this procedural
right must not “diminish, increase, or modify a substantive right.” This procedural right
cannot pass the test if it is juxtaposed with the substantive rights of the State and of the
accused enshrined in the law on prescription of crimes. It will suffice for this section to
state that as a new and independent procedural right it will result 1n the diminution of
the State’s right to prosecute.

The better foundation is the constitutional guarantees of speedy trial and
speedy disposition of cases. Under the rule-making power clause, the Supreme Court
has the power to “promulgate rules concerning the protection and enforcement of
constitutional rights” aside from the duty to “provide a simplified and inexpensive
procedure for the speedy disposition of cases.” It is therefore more appropriate to say
that the new rule is but one of the judicial implementing rules on the rights to speedy
trial and speedy disposition of cases. It is in pari materia with the other rules
implementing the right to speedy trial. However, it must be emphasized that the new
rule is different and independent from the other rules in one important aspect. Rule
117, section 8 implements the constitutional rights to speedy trial and disposition of
cases, while the provisions of Rules 116,72 118! and 11974 implement only the
statutory right to speedy trial embodied in the Speedy Tral Act of 1998. The rule on
double jeopardy and the new rule on provisional dismissal are procedural rules that
directly implement constitutional rights in accordance with the first part of article VIII,
section 5(5).

Another point is that the new rule is not the only one that directly implements
the constitutional guarantees. It must be remembered that the balancing test developed
by junisprudence seeks also to give life to the same constitutional rights. One formal
difference however is that the new rule is a product of the exercise of the rule-making

170 Ib’d

7 Tbid,

172 Arraignment and Plea.
173 Pre-Tnal.

174 Trial.
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power of the Supreme Court while the balancing test is a product of jurisprudence. It
bears repeating that the constitutional rights to speedy trial and speedy disposition of
cases are of a different genre, so to speak, compared to other constitutional rights.
These nghts are amorphous,'” such that violaton of which cannot be easily
determined. More importantly, these rights, especially the right to speedy disposition of
cases, pervade a large portion, if not the whole and complete stages, of criminal
prosecution from its institution to completion. That is why it is virtually impossible to
devise a single rule or system of rules that can totally protect and enforce such rights.
Even the balancing test is not that kind of a rule. It is not absolutely precise. At best,
the new rule on provisional dismissal should be seen as a “telatively” precise rule that
implements the constitutional rights to speedy trial and speedy disposition of cases in
just one phase of criminal prosecution. Further, characteristic of the balancing test, it is
not circumscribed by an absolute and mathematically precise computation of days of
delay.

It may also be added here that because of the nature of the concerned
constitutional rights, section 8 of Rule 117 is silent as to when or at what stage of
criminal prosecution provisional dismissal can be resorted to. It is arguable that because
of the constitutional guarantees’ character, provisional dismissal may be availed of at any
stage from the filing of the complaint or information to before judgment. Further, at
whatever stage the dismissal is availed of, the consequence remains the same. The case
may still be revived or another prosecution for the same offense instituted, within the
time-bar provided in the second paragraph of the new rule.

The new rule therefore, as to this aspect, is very much different from the
common law rule of nolle prosequi which may be considered its counterpart in other
jurisdictions. That common law rule allows entry of nolke prosequi only before trial'’6 and
at such stage its entry may be made even without notice to the accused,!”’ provided it 1s
not done capriciously or vexatiously repetitious.!” It cannot be done during trial
without the dismissal being considered a verdict of acquittal. 17 However, statutes and
procedural rules in some states'® have changed the common law rule by allowing no/k
prosequi during trial, provided the accused consents to its entry. 181 But the accused must

175 Barker v. Wingo, 407 U.S. 514, 522 (1972).

17 J. BISHOP, BISHOP’S NEW COMMENTARIES ON THE CRIMINAL LAW UPON A NEW SYSTEM OF LEGAL
EXPOSITION 610 (1892). See also FRANCIS WHARTON, WHARTON’S CRIMINAL LAW 545 (1932); F. WHARTON,
WHARTON’S CRIMINAL LAW AND PROCEDURE 226 (1957); L. ORFIELD, ap. cit. supra note 160, at 338; 22 C].S.
Criminal Law sec. 226 (1989); and, 21 AM. JUR. 2d Criménal Law sec. 515 (1981). However it must be noted that
under the common law rule of nole prosequs, such may be entered by the prosecuting attorney in another stage, that
is, after the verdict has been handed down but before service of sentence has commenced. See 22A C.J.S. Criminal
Law sec. 420 (1989).

171 22A C.J.S. Criminal Law sec. 420 (1989).

178 See People v. Daniels, 132 N.E. 2d 507.

17 J. BISHOP, p. dit. supra note 177, at. 613. See also F. WHARTON, op. . supra note 177, at 226 & 545; and, J.
BISHOP, gp. at. supra note 160, sec. 1394.

180 See J. BISHOP, gp. ait. supra note 177, sec. 1017.

181 L. ORFIELD, gp. aft. supra note 160, at 339; 22 C.J.S. Criminal Law sec. 227 (1989); and, 21 AM. JUR. 2d
Criminal Law sec. 264 (1981).



92 PHILIPPINE LAW JOURNAL [VoL. 80

insist upon a verdict or his consent to the provisional dismissal will be assumed. 182 One
such rule is Rule 48(a),'# a provision quoted in the margin of the United States Federal
Rules of Criminal Procedure. The new rule is comparable to Rule 48(a) with respect to
when, but not as to how, a case may be provisionally dismissed. Both allow provisional
dismissal at whatever stage of the criminal prosecution from filing of information (or
indictment) with the court to just before judgment.

Past decisions of the Philippine Supreme Court only dealt with when a motion
for provisional dismissal may be filed and granted. Obviously, the Supreme Court could
not have dealt with the time-bar of the new rule, which specifically protects the
constitutional guarantees.

In People v. Bellosillo,'8 for instance, the motion of the prosecution with
conformity of the accused was filed and granted before arraignment and plea. It was
given the effect of provisional dismissal especially because the double jeopardy rule
could not be invoked in that situation. At this stage of the criminal prosecution,
discounting the new rule’s requirement of notice to the offended party, the new rule
differs from Rule 48(a) of the United States Federal Rules of Criminal Procedure
because under such rule at the stage before trial, provisional dismissal or nolle prosequ
may be entered by the prosecution with leave of court alone and without the necessity
of getting the conformity or consent of the accused. On the other hand, under Rule
117, section 8, even at the stages before trial, express consent of the accused is already
required for a successful motion for provisional dismissal.

1f provisional dismissal is entered during the trial proper and after entry of valid
plea, subsequent prosecution will not be barred by the rule on double jeopardy because
the dismissal is with the express consent of the accused.'85 Here at this stage the new
rule and Rule 48(a) become identical. In Lauchengeo v. Alejandro, '8 for example, the order
of provisional dismissal was issued after the initial presentation of the evidence for the
prosecution. Also in another case, People v. Hinant,'¥ the provincial fiscal’s motion for
provisional dismissal was filed and granted by the court even after evidence of the
defense has already been offered.

182 EDWARD M. DANGEL, CRIMINAL LAW sec. 93 (1951). Rule 48(a) is analogous to state statutes providing
for dismissal “in furtherance of justice.” The difference however is that Rule 48(a) does not allow the courts to
dismiss cases mosu proprio while in dismissal in furtherance of justice courts may do so. See WAYNE R. LAFAVE AND
JEROLD H. ISRAEL, CRIMINAL PROCEDURE sec. 13.3(c) (1984 & Supp 1988).

183 U.S. Federal Rules of Procedure, Rule 48(a) provides:

By Attorney for Government. The attorney General or the United States attorney may by leave
of court file a dismissal of an indictment, information or complaint and the prosecution shall
thereupon terminate. Such a dismissal may not be filed during the trial without the consent
of the defendant.

% G.R. No. 18512, December 27, 1963.

185 This proposition holds true in all three views, Le., Jas, Gandicela and Justice Labrador’s position.

1% G.R. No. 49034, January 31, 1979.

187 105 Phil 303 (1959).
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Equally disputed as its nature is the real purpose of Rule 117, section 8. It may
be recalled that in Peaple v. Lacson II and III, the resolution of what kind of operation —
prospective only or retrospective also — should be given the new rule hinged on the
purpose sought to be achieved by it. Closely related to this is the party/ies or persons
that the new rule seeks to protect and give benefit to.

According to one consultant!8® of the Committee that drafted the new rule,
whose book was cited by some of the justices'®® in Pegple ». Lacson II and II1, the purpose
of the new rule is simple. It is merely to minimize if not totally prevent the prejudice
caused to accused who cannot return to their notmal lives because their cases are only
provisionally dismissed notwithstanding the fact that these cases have been dismissed
several years ago.!0 While the cases are provisionally dismissed, the defendants cannot
get the required clearance/s before the appropriate government law enforcement
agencies. This therefore suggests that the purpose of Rule 117, section 8 is to give
protection to the accused.!” The inquiry must center on the evil from which the
accused is sought to be protected. A careful reading will show that ultimately the new
rule seeks to protect defendants from unreasonable delay in the prosecution of criminal
cases that they are facing. They could have returned to their normal lives if the
prosecution arm of the Government immediately completed the prosecution of their
provisionally dismissed cases, of course provided they are found innocent. Or they
could have returned to their peaceful lives if after a certain period of delay without the
prosecution reviving their cases, said cases are deemed permanently dismissed and are
obliterated from their records in government law enforcement agencies. But then the
next inquiry is why the accused should be protected from unreasonable delay. The
answer is that the accused should be protected from unreasonable delay in the
prosecution of their cases because they are constitutionally entitled to a speedy trial and
speedy disposition of their cases. This answer is also the nature or foundation of Rule
117, section 8 explained above. Therefore, if the purpose elaborated on in this
paragraph is considered the real purpose of the new rule, then it will jive with its nature
as submitted earlier.

On the other hand, the majortity in Pegple ». Lacson II and III posits that the
purpose of the new rule is not merely to protect the accused but also to benefit the
State. This is plausible only if the purpose refets to the length of the periods provided
in the second paragraph of Rule 117, section 8. For instance, the two-year period or
time-bar benefits the accused because after the lapse of such period the cases that he
faces will be permanently dismissed. It also benefits the State in the sense that it is given
time corresponding to the said period to look for evidence and strengthen its case. This
statement of Justice Puno in his dissenting opinion is gpropos on this point,

188 Justice Oscar M. Herrera.

189 Justices Bellosillo, Sandoval-Gutierrez, Ynares-Santiago.

19 See also FORTUNATO GUPIT, JR., gp. cit. supra note 13, at 73.

191 The same position for FLORENZ D. REGALADO, REMEDIAL LAW COMPENDIUM 442 (2002).
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In promulgating the new rule, the Court en banc struck a fine balance between
the sovereign right of the State to prosecute crimes and the inherent right of the
accused to be protected from the unnecessary burdens of criminal litigation. The
timeline within which provisionally dismissed cases can be revived forms the crux
of the delicate balance.192

However, the argument’s validity ends here. The said purpose cannot be made
to sweepingly animate the whole of the new rule. If the new rule seeks to benefit the
State, then it stands to reason that the State must be worse off prior to the advent of the
new rule compared to its present position after the new rule’s effectivity. But a simple
analysis will not lead to such a situation. Prior to the new rule, the only periods that may
defeat the State’s right to prosecute ctimes are those provided in the law on prescription
of crimes. Most of these periods!®? are longer than the one-year and two-year periods
provided by the second paragraph of the new rule. Following for the meantime the
majority’s opinion that if the time-bar in the second paragraph of Rule 117, section 8
lapses, the State will lose its right to prosecute, unless it can justify its non-compliance,
then the conclusion that the State would be better off if the new rule had not been
promulgated at all inevitably follows. Further, if the State’s right to prosecute is
extinguished earlier, the party who benefits is no other than the accused. It stands to
reason that the new rule is geared to protect the accused from delay in the prosecution
after his case’s provisional dismissal. Protection from unreasonable delay'** is essentially
the crux of the constitutional rights to speedy trial and speedy disposition of cases.
However, it could be argued that there is the possibility that the time-bar under the new
rule may be longer than the prescriptive period provided by statutes. For example,
under article 90, Revised Penal Code, light offenses prescribe after two months only
while under Act 3326, the same peniod applies in case of violations of municipal
ordinances. These periods are much shorter than that provided under Rule 117, section
8. Further, it 1s also possible that even if the prescriptive period is initially much longer
than the time-bar, at the phase when the time-bar operates, the remaining prescriptive
period may have become much shorter than the time-bar. Consider the situation where
the prescriptive period is twenty years, but it was tolled by filing of the complaint with
the prosecutor’s office after nineteen years and eleven months have elapsed. Thus, after
the case is provisionally dismissed, the remaining period that is needed to extinguish the
State’s right to prosecute is only one month. This is way too short compared to the two-
years under the new rule. It therefore stands to reason that the State in this situation
benefits from the new rule because it would have more time to gather evidence and
complete the prosecution. Emphasis however must be given to the fact that i this
illustration and in the first one discussed, it is assumed that the prescriptive period under
the statutes and the time-bar under the new rule run simultaneously after the provisional
dismissal of cases. This is problematic because it results in a head-on collision between
the new rule, a procedural right issuing from the rule-making power of the Supreme

192 People v. Lacson 11, G.R. No. 149453, April 1, 2003 (Puno, J., dissenting gpinion).

193 See REV. PEN. CODE, art. 90 & Act No. 3326 (1926). Under the Revised Penal Code the length of
prescriptive periods range from two (2) months to twenty (20) years while under Act 3326, the length ranges from
two (2) months to twelve (12) years.

194 See Conde v. Rivera, 45 Phil. 650 (1924).
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Court, and the law on prescription of crimes. It will diminish or increase substantive
rights granted by the statute of limitations. In a situation where the time-bar is shorter
than the prescriptive period, the new rule will increase the substantive right of the
accused and correspondingly diminish State’s right to prosecute. On the other hand, if
the time-bar is longer than the prescriptive period, the State’s right is increased to the
detriment of the accused. A categorical characterization therefore of the effect of
provisional dismissal is necessary. It suffices to conclude however that based on the
analysis made in this paragraph it seems that the majority’s ruling that the purpose of the
new rule is also to benefit the State cannot be adequately defended. At most, benefit to
the State can be considered merely as an incidental purpose of the new rule. Rule 117,
section 8 is promulgated prncipally to protect the accused in the situation therein
contemplated. In the United States, a similar procedural rule as Rule 117, section 8 was
construed by federal courts to have been promulgated to protect defendants from
harassment by Government through charging, dismissing and re-charging without
placing defendant in jeopardy.!% This purpose may also be said applicable to the new
rule where several provisional dismissals are possible.

B. REQUISITES

The majority in People v. Lacson II provided a list of essential requisites for the
new rule on provisional dismissal. The four requisites, for analysis, can be divided into
two groups. The first group is composed of the first two requisites. These two
requisites are necessary for there to be a “provisional dismissal” under and as redefined
by the first paragraph of the new rule. The second group, composed of the last two
requisites, is not really essential to determine whether there is provisional dismissal.
They are only necessary for the purpose of determining whether the time-bar has
already lapsed or not.

1. Provisional Dismissal
a. First Requisite: Express Consent of the Accused

There are those who believe that the new rule, especially the first paragraph, is
based on the decisions of the Supreme Court on provisional dismissals in the context of
the rule on double jeopardy.1 This assertion is only partially correct. Prior to the new
rule, there were three views on provisional dismissal and dismissal which can be
considered a species of provisional dismissal. One of these views!?’ required express
consent of the accused for there to be provisional dismissal while other views!%
required only that the dismissal is provisional in nature or without prejudice giving no
weight on the presence or absence of defendant’s express consent to the dismissal. But
nevertheless all of these views agree that an unconditional dismissal must be with the

195 See Woodring v. US, 311 F. 2d 417 (1963) & U.S. v. Ammidown, 497 F. 2d 615 (1973).
1% See F. REGALADO, ap. dit. supra note 92, at 441-442.

197 Gandicela view.

19 Jaca view and Justice Labrador’s view.
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express consent of the accused for it to be treated as dismissal that will not bar another
prosecution for the same offense. Thus, the conflicting decisions of the Court cannot
be treated as having been completely incorporated in the new rule. The correct
conclusion should be that the new rule resolved the conflict by choosing among these
views.

The first requisite therefore makes it clear when and only when there can be a
provisional dismissal, i.e., when the dismissal is with the express consent of the accused.
This requisite connects in a way the new rule with the rule on double jeopardy in Rule
117, section 7. Because the new rule requires express consent on the part of the
accused, it also satisfies the reverse of the “dismussal or other termination without the
express consent of the accused” clause in the rule on double jeopardy.!¥?

In addition, as to the first requisite, Rule 117, section 8 is akin to Rule 48(a) of
the US. Federal Rules of Criminal Procedure. A Rule 48(a) dismissal is a dismissal
without prejudice to reindictment.2® Rule 48(a) modified the common law rule of nolke
prosequi by, among others, requiring that when tnal has already started the executive
power of nolle prosequi can only be exercised with consent of the accused. Both Rule
117, section 8, and Rule 48(a) seek to protect the accused and not to benefit the State.
The only difference between Rule 117, section 8, and Rule 48(a) as regards the first
requisite i1s that in the former, the consent of the accused is always required when
provisional dismissal is sought in whatever stage of the prosecution, while in the latter,
consent of the defendant is only required in provisionally dismissing a case when trial
has already commenced. The difference arises from the purposes of the two rules. Rule
48(a) merely protects the nght of the accused against double jeopardy. In the United
States, after trial has commenced jeopardy attaches.2! Thus for jeopardy not to attach,
watver of the right is necessary. On the other hand, Rule 117, section 8, only
incidentally reinforces the rule on double jeopardy. It primarily implements and
protects the accused’s rights to speedy trial and speedy disposition of cases. Thus, it
becomes necessary that accused’s express consent be given first in whatever stage of
criminal prosecution because all the stages of the prosecution are covered by at least one
of the two constitutional guarantees.

The meaning of “express consent of the accused” has already been settled by
Philippine jurisprudence.?’? The practice of some courts to assure themselves that the

192 See ERNESTO L. PINEDA, REVISED CRIMINAL PROCEDURL 398 (2003).

20 See U.S. v. Arradondo, 483 I. 2d 980 (1973); and, U.S. v. Davis, 487 F. 2d 112 (1973).

1 See US. v. Chase, 372 F. 2d 453 (1967); U.S. v. Biordo, 408 F. 2d 112 (1969); & U.S. v. del Veechio, 707 F.
2d 1214 (1983).

22 See the following conflicting cases which were resolved by People v. Obsania, 132 Phil. 782 (1968), after
almost two decades. The conflicting decisions are divided into two groups: (1) the Salico group and (2) the Labatete
group of cases. The first entrenched the waiver doctrine while the second essentially held that dismissal upon
motion by the accused is not tantamount to dismissal with the accused’s express consent. The first group includes
the following cases: People v. Marapao, 85 Phil 832 (1950); Gandicela v. Lutero, 88 Phil. 299 (1951); People v.
Romero, 89 Phil 672 (1951); People v. Pinucla, 91 Phil 53 (1952); Co T'c Ilue v. Encarnacion, 94 Phal 258 (1954);
People v. Togle, 105 Phil 126 (1959); People v. Hinaut, 105 Phil 303 (1959); People v. Duran, 107 Phil 979 (1960);
People v. Casiano, 111 Phil. 73 (1 961); People v. Fajardo, 49 Phil. 206 (1926); People v. Desalisa, G.R. No. 15516,
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accused expressly give their consent and consequently, also to ensure that their order of
provisional dismissal could not be a valid basis of a plea of twice put in jeopardy is
narrated by the Supreme Court in one case?® this way, “The Court called for the
accused and asked them singly and individually, whether they are willing to have this
case dismissed with their express conformity, explaining to them that such dismissal will
mean possible revival of this case against them, to which they answered in the
affirmative.”204

Another way which courts satisfy this first requisite in the context of the
double jeopardy rule is mentioned in Esmeria v. Pogoy,2%5 vig::

It is the practice of some judges before issuing an order of provisional
dismissal in a case wherein the accused had already been arraigned to require the
accused and his counsel to sign the minutes of the session or any available part of
the record to show the conformity of the accused or his lack of objection to the
provisional dismissal.

The judge specifies in the order of provisional dismissal that the accused and
his counsel signified their assent thereto. That procedure leaves no room for
doubt as to the consent of the accused and precludes jeopardy from attaching to
the dismissal.206

But these instances?’’ are not the only ones by which the Court can reasonably
determine whether express consent was given by the defendant. They are merely the
clear-cut ones. The history of provisional dismissal in relation to double jeopardy shows
varied cases where the Supreme Coutt came to the conclusion that there was express
consent of the accused.?08

December 17, 1966; People v. Obsania, suprs, People v. Catolico, 148 Phil. 404 (1971)]; People v. Surtida, 150 Phil.
34 (1972); Flordelis v. Castillo, 157 Phil. 290 (1974), People v. Jardin, 209 Phil. 134 (1971), People v. Quizada, G.R.
No. 61079, April 15, 1988; Caes v. IAC, G.R. No. 74989, November 6, 1989; People v. Gines, 274 Phil. 770 (1991),
Paulin v. Gimenez, G.R. No. 103323 January 21, 1993; & Sta. Rita v. CA, 317 Phil. 578 (1971). For the second
group see the following cases: People v. Bangalao, 94 Phil 354 (1954); People v. Diaz, 94 Phil 714 (1954); People v.
Abaiio, 97 Phil 28 (1955); People v. Ferrer, 100 Phil 124 (1956), People v. Tacneng, 105 Phil 1298 (1959); & People
v. Labatete, 107 Phil 697 (1960) (penned by Justice Labrador). This case firmly put in jurisprudence his position in
his concurring opinion in the earlier case of People v. Jabajab, 100 Phil 307 (1956). See also M. MORAN, gp. ci#. supra
note 37, at 265-266.

3 Solis v. Agloro, G.R. No. 39254, June 20, 1975.

204 Tbid,

25 G.R. No. 54110, February 20, 1981.

208 Jhid,

27 Note however that in the United States, the rule on consent of the accused to dismissal is different. There,
consent to dismissal may be implied from the conduct of the accused. Further, consent may not be expressed by
counse] alone.

28 See the following cases: People v. Ylagan, 58 Phil 851 (1933), Pendatun v. Aragon, 93 Phil 798 (1953),
People v. Hinaut, sxpra, People v. Pilpa, G.R. No. 30250, September 22, 1977; Caes v. IAC, supra; & People v.
Vergara, G.R. No. 101557, April 28, 1993.
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b. Second Requisite: Notice to the Offended Party

The requisite notice to the offended party prior to the hearing on the motion
for provisional dismissal is something new. But it is not unique, for under the second
paragraph of Rule 110, section 14, notice to the offended party is also required in case
an amendment is made before plea that downgrades the offense charged or excludes any
of the accused. These are just instances when the offended party is given a different
status relative to the State in a criminal case. It is settled that the plaintff in a criminal
case 1s the State represented by the prosecutor. The offended party is just a mere
witness. Generally, if he has any concern in the criminal case, it is merely with respect
to the civil lability arising from the crime.2® But in case of provisional dismissal, a
higher status and more active participation is given to the offended party. Although the
new rule itself is silent, it can be deduced that by requiring notice to the offended party,
the new rule wants the court to hear the position of the offended party on the motion.
In other words, the offended party is given the opportunity to express his agreement or
opposition to the motion. More importantly, the offended party is also given the hiberty
to disagreeing with the prosecutor if the latter concurs with the motion or is the one
who files the same.

In Pegple v. Lacson 11, the majority provided a list of reasons, which the offended
party may raise in opposing the motion. These arée: (1) collusion between the
prosecution and the accused for the provisional dismissal of a criminal case thereby
depriving the State of its right to due process; (2) attempts to make witnesses
unavailable; or (3) the provisional dismissal of the case with the consequent release of
the accused from detention, which would enable him to threaten and kill the offended
party or the other prosecution witnesses or flee from Philippine jurisdiction, provide
opportunity for the destruction or loss of the prosecution’s physical and other evidence,
and prejudice the rights of the offended party to recover on the civil liability of the
accused by his concealment or furtive disposition of his property or the consequent
lifting of the writ of preliminary attachment against his property.2’Y The court, in
exercising its discretion, must, in turn, consider these reasons. Moreover, to ensure that
the purpose of this requisite will be realized, the Court requires that proof of notice
must be shown before the lower court can proceed with the hearing on the motion for
provisional dismissal.?!!

The majority in Pegple v. Lacson 11 and III seems to require a formal notice to the
offended party while the dissenting justices are amenable to proof of & priori knowledge
of the offended parties absent a formal notice. In the context of the case, the position
of the dissenters’ is reasonable considering that when the cases were dismissed, the
court, the accused and the prosecutor could not have sent formal notices to the
offended party for the rule then prevailing did not require them to do so. However for
cases that are provisionally dismissed after the new rule took effect, the parties are

2 See RULES OF COURT, Rule 110, sec. 16.
210 People v. Lacson II, G.R. No. 149453, April 1, 2003.
m Jpid
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already forewarned of the requirement and may easily comply with it by sending a
formal notice to offended party. But the question of whether or not actual knowledge
without formal notice 1s sufficient still remains an open one.

Inevitably, the second requisite veers away from the past rulings of the Court
where notice to the offended party is considered unnecessary for a prosecutor’s motion
to dismiss, provisional or otherwise, to be granted. In one case?!2 the Court said:

Since it was the prosecuting officer who instituted the cases, and who
thereafter moved for their dismissal, a hearing on his motion to dismiss was not
necessary at all. It is axiomatic that a hearing is necessary only in cases of
contentious motions. The motion filed in this case has ceased to be contentious.
Definitely, it would be to his best interest if the accused did not oppose the
motion. The private complainants, on the other hand, are precluded from
questioning the discretion of the fiscal in moving for the dismissal of the criminal
action. Hence, a hearing on the motion to dismiss would be useless and futile.213

In context, the offense charged in that case is frustrated murder where the offended
parties are the victims. The dismissal sought was unconditional. But nevertheless the
ruling i1s sweeping because even in unconditional dismissal the offended parties are
already precluded from questioning the prosecutor, then more so in case where the
dismissal being sought by the prosecutor is merely provisional which unlike the first
would not totally exclude the possibility of the accused being prosecuted again. Thus,
under the new rule the past rulings and practice of the courts can no longer be
countenanced. However, it must be pointed out that the new rule gives the offended
party a different status only prior to the grant or denial of the motion.

2. Time-bar

The time-bar component of Rule 117, section 8, is a unique animal so to
speak. It is not a statute of limitations per se. It is surmountable. According to the
majority in People v. Lacson II, the lapse of the time-bar does not absolutely extinguish the
State’s right to prosecute. The State must still be given the opportunity to present
compelling or just reasons for not being able to continue the prosecution within the
time-bar. Compelling reasons for the delay therefore preserve the State’s right to
prosecute. This is very uncharacteristic of the statute of limitations.

¢. Third Requisite: Order of Provisional Dismissal

The time-bar begins to run only if there is an order of provisional dismissal.
The third requisite therefore will occur only if the first two requisites are complied
with. It is submitted that even if the dismissal is termed or described by the order as
“provisional,” the same cannot be considered provisional dismissal under the new

212 People v. Vergara, supra.
03 pid
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rule if the first two requisites are not complied with. On the other hand, despite the
absence of the word “provisional” in the order, the same must be considered
provisional as long as the first two requisites are present. It must be remembered
that according to the majority, the third requisite is that “the court issues an order
granting the motion and dismissing the case provisionally.”214 This implies that the
order must be described as “provisional.” But this is not a reasonable implication
for, paraphrasing the words of Chief Justice Moran,2!5 the provisionality of the
dismissal is the mere effect of compliance with the first two requisites. Of course,
Chief Justice Moran’s argument was made prior to the new rule. Before, Chief
Justice Moran’s argument was doubtful because there was no extant rule describing
what provisional dismissal was. But now, with the promulgation of the new rule,
the requisites for provisional dismissal are made clear. If those requisites are
existent then provisional dismissal results irrespective of the description or absence
thereof in the order. Further, under Pegple v. Lacson I, whose rulings on law (and on
some facts) were not reversed in Pegple v. Lacson II and III, the Court implied that the
order of Judge Agnir, which was not described as provisional, was equivalent to
provisional dismissal if the records were only clear on compliance with the first two
requisites.

d. Fourth Reguisite: Service of Order on the Public Prosecutor

The fourth requisite according to the Court in Pegple v. Lacson II is that “the
public prosecutor is served with a copy of the order of provisional dismissal of the
case.”26 This clearly requires service to the public prosecutor only. But later in the
ponencia and in the other opinions, it seems that service of the copy of the order must
also be given to the offended parties. There is therefore confusion as to the fourth
requisite.

According to the majority in Pegple v. Lacson II, the purpose of the fourth
requisite 1s to inform the prosecutor of the provisional dismissal so that he can comply
with the time-bar if he still wants to continue the prosecution of the accused.
Moreover, the receipt of the order by the prosecutor is also the reckoning point for the
purpose of computing the time-bar.

The confusion is not totally unfounded. Parenthetically, service of a copy of
the order to the offended party is not new for under Rule 110, section 14 service of the
order to the offended party is also required to protect the latter’s interest. Although, the
offended party may not unilaterally revive the case, he must nevertheless be given the
opportunity to confer with and convince the prosecutor of the merit of the case against
the accused. This becomes realizable if the offended party is notified of the order of

provisional dismissal. However, such is no longer essential for the operation of the new

214 People v. Lacson II, supra.
215 M. MORAN, gp. ait. supra note 37, at 273-274.
216 People v. Lacson II, G.R. No. 149453, April 1, 2003.
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rule. The a priori notice to the offended party is already sufficient to put him on guard as
to the possible resolution of the motion for provisional dismissal. Further, the resulting
permanent dismissal after the lapse of the time-bar does not preclude the offended party
from pursuing other remedies to protect his interest.

It 1s interesting to note at this point that the new rule is also silent as to how
many times provisional dismissal may be resorted to. Justice Bellosillo in his separate
opinion intimates that provisional dismissal may be resorted to several times as long as
the requisites are complied with. He is also of the opinion that in each and every
provisional dismissal the time-bar runs anew. This makes it different from the law on
prescription of crimes where the period commences to run again after it is tolled; and it
never runs anew. The other justices and the majority were also silent on this. This may
be abused by the State but it must however be remembered that provisional dismissal
requires the express consent of the accused. This requirement on the part of the
accused (s more than sufficient to prevent possible resort to successive provisional
dismissals. This view is also subscribed to by one author with regard to Rule 48(a)
dismissal under the U.S. Federal Rules of Criminal Procedure 2!7.

C. ROLE OF THE COURT: SHALL OR MAY?

For easy reference, the first paragraph of Rule 117, section 8, is quoted here
again: “A case shall not be provisionally dismissed except with the express consent of
the accused and with notice to the offended party.”

It is mandatory that a case shall not be dismissed unless the requisites therein
provided are satisfied. .4 semsu contrario, using the same mandatory language in the
affirmative form, the provision should read: “With express consent of the accused and
with notice to the offended party, a case shall be provisionally dismissed.” The key
word is “shall.” A simple literal reading therefore will lead to the conclusion that as long
as the requisites are complied with, the court has no option but to provisionally dismiss
the case. But this is too narrow a reading.

An analysis of this problem requires the identification of parties involved.
Justice Bellosillo in his separate opinion in Pegple v. Lacson II identified three actors or
participants: (1) the accused, (2) the public prosecutor representing the State, and (3) the
offended party who may be represented by a private prosecutor. Generally, in criminal
cases, only the accused and the State or the People of the Philippines are considered the
contending parties. However, it is appatent that in the new rule on provisional
dismissal, the general rule does not apply. The new rule separates the private offended
party from the State or the public prosecutor.

The three parties must be viewed before the fourth actor, the court. As usual,
the fourth actor is a mere arbiter. But whether it has discretion or not in the direction

217 Sheila Kles, Criminal Procedure I1: How Much Further is the Furtherance of Justice?, 1989 ANN. SURV. AM. L. 413,
419 (1991).
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of the plot is yet to be seen. The configurations or possible combinations?!® among the
first three parties must be identified. Of course, these configurations must satisfy the
requisites so that the role of the court can be isolated 2! The first scenario is when the
public prosecutor moves for provisional dismissal with the consent of the accused and
of the offended party (personally or through the private prosecutor). The second
scenario 1s when the public prosecutor moves for provisional dismissal with the consent
of the accused but with opposition from the offended party who was notified of the
motion. The third is when both the public prosecutor and the offended party oppose
the defendant's motion for provisional dismissal. The fourth configuration is when the
accused files a motion for provisional dismissal with the concurrence of the public
prosecutor but with opposition from the notified offended party. Lastly, the fifth
possibility 1s when the accused himself moves for provisional dismissal with the
concurrence of the public prosecutor and the offended party. Since by virtue of the
Salico doctrine which states that a motion filed by the accused is deemed one with his
express consent, then the first and fifth scenario can be treated as one (referred to
subsequently as the first scenario). The second and fourth possibilities can also be

considered as one scenatio alone (treferred to subsequently as the second scenario).

The second and third configurations obviously show that the court has
discretion in whether or not to grant a motion for provisional dismissal in spite of the
fact that the requisites for granting it are present. In these situations the accused gives
his express consent while the offended party is notified. However, a conflict anses
because one or both parties, other than the accused, oppose the motion. This therefore
requires the exercise of discretion of the trial court judge. He is empowered to grant or
deny the motion depending on his appreciation of the arguments of both sides.

In the doctrinal case of Crespo v. Mogu/??° the second scenario was present. The
public prosecutor’s motion to which the accused consented was opposed by the private

218 The configurations become easily understandable if seen in table form.

Configurations Movant Accused Public Prosecutor Offended Party
First Public Prosecutor With consent With (MOV@t 9 With conformuty
conformity
Second Public Prosecutor With consent With (Movz}nt 9 With opposition
conformity
Third Accused With (Movant’s) With opposition With opposition
consent
Fourth Accused With (Movant's) With conformity With opposition
consent
Fifth Accused With (Movants) With conformity With conformity of
consent
- . . . With (Movant’s) . .
Sixth Public Prosecutor Without consent conformity With conformity
. . With t’s . -
Seventh Public Prosecutor Without consent lconaf\gg:"tr; 9 With opposition

219 The sixth and seventh configurations above, as well as those where the offended party is not notified, need
not be inquired into for they cannot effect provisional dismissal. The first and fifth are similar for in those
configurations all the three parties agree to 2 provisional dismissal. The fourth and second can be treated as one
because in those configurations all, except the offended party, agree to provisionally dismiss the case.

20 G.R. No. 53373, June 30, 1987.
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prosecutor who was given by the trial court the opportunity to file an opposition to the
motion. The Court sided with the trial court judge when the latter denied the motion to
dismiss filed by the provincial fiscal upon instructions of the Secretary of Justice giving
therefore full discretion to the lower court in the situation. If the court denies the
motion, the prosecutor theoretically may question the interlocutory order through a
petition for certiorari after seeking its reconsideration. But this possibility becomes
almost nil as discussed in the succeeding paragraphs.

The third scenario, as mentioned eatlier, will also require the exercise of
discretion of the court in granting or denying the motion because there are parties, ‘e,
prosecutor and offended party, arguing for the denial of the motion. This scenario is
interesting because there is the possibility of the court granting the accused’s motion
despite the opposition of the prosecutor who generally must always be given the
opportunity to continue prosecuting the accused. If the court grants the motion, the
prosecutor could just easily reinstate the same by reviving it the next day. What is
interesting is whether the court would really grant a motion for provisional dismissal
despite the opposition of the prosecutor. Past cases presented situations where motions
for provisional dismissal were granted because the prosecution failed to appear. In one
case??! the Court in a petition for certorari reversed the lower court. It would seem that
the court would commit reversible error or grave abuse of discretion if it would grant
such motion when the prosecution is able and willing to present evidence. Prosecutors
would not oppose accused’s motion only when they do not have evidence. To compare,
the common law rule of nolle prosequi does not allow the court to dismiss a case over the
protest or objection of the prosecuting attorney.??2 The court cannot on its own motion
without action by the prosecuting attorney enter a nolle prosequ: but it may advise such
entry22 Only the prosecuting attorney or the Attorney-General can move to dismiss
the indictment and the court cannot interfere with or usurp this prerogative22* This is
based on the executive branch’s prerogative to prosecute and right to prove its case
against the accused.

If the court sides with the prosecutor and denies the motion, the accused can
avail of the remedy provided by law. However, if the motion is granted against the
opposition of the offended party, as in the second and third scenarios, does the latter
have any remedy? Here is something unusual with the new rule. It seems that after the
court decides on the motion the offended party now exits the picture of the criminal
case. He cannot appeal the order granting the dismissal because at that stage he has
become a non-party. The adverse party is the State. The prosecution thus can appeal
the order later or question it through the remedial vehicle of certiorari?2> But the

221 People v. Gomez, 126 Phil 640 (1967).

222 F. WHARTON, op. dit. supra note 177, sec. 2070.

23 L. ORFIELD, gp. dt. supra note 160, at 339-340 & 22A CJ.S. Criminal Law sec. 420 (1989).
24 . BISHOP, gp. ait. supra note 160, secs. 1388-1389 & 22A C.J.S. Criminal Law sec. 420 (1989).
25 See People v. Gomez, supra.



104 PHILIPPINE LAW JOURNAL [VoL. 80

offended party still has a remedy as to the civil aspect of the action. In one case22 the
Court held:

Instead of the appeal that may be interposed by the offended party from the
dismissal of the criminal proceeding sought by the fiscal for insufficiency of the
evidence, there is open to him the course provided by the law itself for the
purpose of enforcing his rights... without impairing the action of the fiscal, and
that 1s to bring the necessary civil action separately, because an adverse judgment
or an absolution in a civil action does not imply or later constitute a defense of res
JHdicata, nor can it be a bar to a subsequent prosecution of the accused, if after the
civil action, said fiscal succeeds in completing his evidence to assure the
conviction of the accused in a criminal proceeding.227

The first scenario is more problematic. Here, all the three parties are in
agreement that the case should be provisionally dismissed. Does this result therefore in
the conclusion that the court has no discretion anymore? To answer this, reference to
both Philippine and American jurisprudence is needed.

Viewed from an angle where the public prosecutor files the motion for
provisional dismissal and save for the notice to the offended party requirement and the
time-bar, the new concept of provisional dismissal becomes similar to Rule 48(a) of the
U.S. Federal Rules of Criminal Procedure. Rule 48(a) changed the common law concept
of nolle prosequi in federal courts in the United States.2?8 It limits the power of the
prosecuting attorney to provisionally dismuss a criminal case at will. It requires leave of
court before an indictment may be dismissed ot 70/ prossed so to speak.2? And even in
states where there is no statute limiting the nole prosequi power of the prosecuting
attorney, various courts have seen fit that that power could only be exetcised by leave of
court because it 1s essential to the due administration of justice and the protection of the
people by the enforcement of criminal laws that the prosecuting attorney should not
have such power without the consent and approval of the court.30 The leave of court
requirement was held by the federal courts as constitutional and does not infringe on the
separation of powers doctrine.”! The requirement was held to be intended to clothe
federal courts with discretion broad enough to protect public interest in fair
administration of criminal justice and to modify and condition the absolute power of the
executive by erecting a check on the abuse of executive prerogatives.22 Thus, it merely

22 People v. de Moll, 68 Phil 626 (1939).

27 [d. at 633-634.

28 21 AM. JUR. 2d Criminal Law sec. 516 (1981). See also S. Kles, op. dit. supra note 217, at 415-416. For history
of Rule 48(b) sec Billis v. State, 800 P. 2d 401, 420 (1990).

™ 22A CJ.S. Criminal Law sec. 420 (1989). See also discussion in Randall Lockhart, The Pegple of the Stute of
Michigan tersus Rexc Reichenbach - Separation of Powers or Judicial Activism?, 75 U. DET . MERCY L REV. 355 (1998); and,
U.S. v. Betuinger Corp., 54 FRD 40 (1971).

2 People v. Newcomer, 120 N.E. 244 (1918) discussed in JEROME HALL, CASES AND READINGS ON
CRIMINAL LAW AND PROCEDURE 847 (1949). On U.S. cases holding that prosecuting attorney has absolute power
to enter a nolle prosequi and that leave of court requirement encroaches upon the power of the executive branch see
People v. Covelli, 112 N.E. 2d 156 (1953).

B1U.S. v. Cowan, 524 F. 2d 504 (1974). See also U.S. v. Cox, 342 F. 2d 167 (1965).

B2 U.S. v. Cowan, supra.
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enhances the separation of powers doctrine by strengthening its corollary doctrine of
checks and balances. Whether leave of court must be granted, the court must solely
concern itself with principles of justice and not with the guilt or innocence of the
accused.?3? Further, courts in exercising their power should not disturb the decision of
the prosecution to temporarily end the case unless it is clearly contrary to manifest
public interest.234

In the Philippines, the Supreme Court’s tendency is to give the courts
discretion as to whether a case shall be dismissed, provisionally or otherwise. The stage
was set by the 1903 case of U.S. ». Vakncia?® There for the first time the discretionary
power of the court was pitted against the power of the prosecution arm of the State to
withdraw a complaint, which is essentially the same as asking for the dismissal of the
case. The Supreme Court through Justice Willard, rejected the contention of one of the
convicted accused in ruling that, “after the complaint has been presented, and certainly
after the trial has been commenced, the court and not the fiscal has full control of it.
The complaint can not be withdrawn by the fiscal without the consent of the court.”23¢
U.S. ». Luciano reinforced the ruling in the same year:237

[W]e hold that under the accusatory system the Government may abandon the
criminal action and withdraw the information, if unable to obtain evidence, before
the trial has commenced; but after the trial has begun and after the evidence is
taken and the defense has been made, the accusation can not be so withdrawn.
The judge, in the performance of his duty, may continue the proceeding and
render such judgment as he may deem proper under the law, as was done in this
case. 28

The case of U.S. v Barreds®® adds another dimension. A problem arises when
the court denies the motion of the public prosecutor concurred in by the other two
parties because now the conflict will be one between the discretionary power of the
judicial branch and the power of the executive branch to decide not to continue with the
prosecution if it thinks, through the public prosecutor, that further prosecution is not
justified. Otherwise put, the public prosecutor may hide behind his inherent power to
nolle prosequi a ctiminal case. The Supreme Court, not unexpectedly, ruled in favor of the
court:

23 22A C).S. Criminal Law sec. 420 (1989).

24 J.S. v. Cowan, sypra; U.S. v. Biddings, 416 F. Supp. 673 (1976). In the US, a finding that the prosecuting
attomey’s decision to enter a nolls prosequi is clearly contrary to public interest is rarely made. On this point see Peter
Krug, Prosecutorial Discretson and Iis Limits, 50 AM. J. COMP. L. 643 (2002).

25 1.8, v. Valencia, 1 Phil 642 (1903) reiterated in U.S. v. Barredo, 32 Phil 444 (1915).

26 [J.S. v. Valencia, supra at 642. Motion to withdraw a complaint or information has the same effect as a
motion to dismiss. Thus, when an information has been withdrawn, there is no more case to dismiss because the
case has been already dismissed. See Marcelo v. CA, G.R. No. 106695, August 4, 1994.

237 J.S. v. Luciano, 2 Phil 96 (1903). See Abela v. Golez, 216 Phil. 12 (1984); and, Assistant Provincial Fiscal
of Bataan v. Dollete, 103 Phil 914 (1958).

28 J.S. v. Luciano, supra at 101.

29 U.S. v. Barredo, 32 Phil 444 (1915). See also U.S. v. Abanzado, 37 Phil 658 (1918); Kwong Sing v. The City
of Manila, 41 Phil 103 (1920); U.S. v. Perfecto, 42 Phil 113 (1921); Dimayuga v. Fernandez, 43 Phil 304 (1922); and,
People v. Ovilla, 65 Phil 722 (1938).
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We agree with the contentions of counsel that a conscientious prosecuting
official, whose investigations have satisfied him as to the innocence of persons
charged with the commission of crime, should not institute criminal proceedings
against such persons. But we are of the opinion that in the event that criminal
proceedings have been instituted, and the investigations of the provincial fiscal
have satisfied him that the accused person is innocent, or that evidence sufficient
to secure conviction will not be forthcoming at the trial despite the exercise of due
diligence to that end, it then becomes his duty to advise the court wherein the
proceedings are pending as to the result of his investigations, and to move the
court to dismiss the proceedings, leaving it to the court to take such action as may
be proper in the premises. In this jurisdiction provincial fiscals are not clothed
with power, without the consent of court, to dismiss or nolle prosequi ctiminal
actions actually instituted, and pending further proceedings. The power to dismiss
is vested solely in the courts, that is to say in the presiding judge thereof....

Upon a motion of the provincial fiscal to dismiss a complaint upon which an
accused person has been remanded for trial by a justice of the peace, it rests in the
sound discretion of the judge whether to accede to such motion or not.
Ordinarily, of course, he will dismiss the action in accordance with the suggestion
of an experienced fiscal who has personally investigated the facts. But if he is not
satisfied with the reason assigned by the fiscal, or if it appears to him from the
record of the proceedings in the court of the justice of the peace, or as a result of
information furnished by the private prosecutor, or otherwise, that the case should
not be dismissed, he may deny the motion....

We conclude that in this jurisdiction, under the uniform practice since the
announcement of the rule in the case of United States vs. Valencia, . . . provincial
fiscals have not the power to dismiss criminal actions pending in Courts of First
Instance without leave of court; and that this limitation upon their power extends
to the dismissal of complaints upon which accused persons have been committed
or admitted to bail to await the action of the judge of the Court of First
Instance.240

Also in Barredo, it was held that it was not improper for the trial court to
appoint a special prosecutor to conduct the prosecution of the case if the then
provincial fiscal refuses to conduct the proceedings.2*! In similar instances in the United
States, when the court refuses to approve the entry of nolle prosequi, the court may
appoint a member of the bar to proceed with the case 242

But the above cases arguably give discretion to the court only when the trial has
already begun. Before the trial, there are cases to the effect that the court has no
discretion in the first scenario except to give way to the agreement of the three parties.

20 U.S. v. Barredo, supra at 449-451. But see the seeming contrary holding in Republic v. Bisaya Land
Transportation Co., G.R. No. 31490 January 6, 1978. Note however, the facts therein involve guo warranto
proceeding and not a criminal case.

241 U.S. v. Barredo, supra at 455 citing Act No. 1699, sec. 1, authorizing the judge of the Court of First
Instance to appoint a temporary fiscal.

#2 But in one case, the Virginia Supreme Court held that a private prosecutor appointed by a judge cannot
enter a nolk prosequi. See Cantrell v. Commonwealth, 329 S.E. 2d 22 (1985). See also the arguments presented by
one author against the propriety of appointing private prosecutors. Matthew S. Nichols, No One Can Serve Tun
Masters: Arguments against Private Prosecutors, 13 CAP. DEF. ]. 279 (2001).
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Even in the second scenario, the Court has ruled that prior to the trial, the court must
defer to the decision of the public prosecutor not to continue with the prosecution. In
Pegple v. de Mol[?* it was held:

It is not prudent or even permissible for a court to compel the fiscal to
prosecute to its termination a proceeding initiated by him by mecans of an
information, or by another, by means of a complaint, if after the preliminary
investigation?* said official finds that the evidence relied upon by him to justify
such step is insufficient. To compel the fiscal to do so, ignoring his opinion
relative to the insufficiency of his evidence and his recommendation to dismiss the
case in thc meantime, would be tantamount to urging the acquittal of the
accused. ... 24

But whatever qualification de Mo// added to the Vakncia line of cases, it was
totally eradicated by the Court in the doctrinal case of Crespo.24  Although that case
presented a factual milieu of the second scenario kind, the Court’s holding was
sweeping. There the motion filed by the fiscal was upon the direction of the Secretary
of Justice, the alter-ego of the President. But nevertheless, the trial court stood its
ground and denied the motion. After discussing de Mo/, in a very broad stroke of his
pen, Justice Gancayco, speaking for the unanimous Court e# banc, stated the doctrine, to
wit:

While it is true that the fiscal has the quasi judicial discretion to determine whether
or not a criminal case should be filed in court or not [sic], once the case had
already been brought to Court whatever disposition the fiscal may feel should be
proper in the case thereafter should be addressed for the consideration of the
Court. The only qualification is that the action of the Court must not impair the
substantial rights of the accused. [sic] or the right of the People to due process of
law.

Whether the accused had been arraigned or not and whether it was due to a
reinvestigation by the fiscal or a review by the Secretary of Justice whereby 2
motion to dismiss was submitted to the Court, the Court, in the exercise of its
discretion may grant the motion or deny it and require that the trial on the merits
proceed for the proper determination of the case....

The rule therefore in this jurisdiction is that once a complaint or information
is filed in Court any disposition of the case as to its dismissal or the conviction or
acquittal of the accused rests in the sound discretion of the Court. Although the
fiscal retains the direction and control of the prosecution of criminal cases even
while the case is already in Court he cannot impose his opinion on the trial

243 People v. de Moll, 68 Phil 626 (1939). See also Gonzales v. CFI, 63 Phil 846 (1936); People v. Orass, 65
Phil 744 (1938); People v. Natoza, 100 Phil 533 (1956); People v. Pineda 127 Phil. 150 (1967); and, People v.
Jamisola, 141 Phil. 220 (1969).

24 Under the Rules then the complaint was filed first with the court and then the court would ask the fiscal to
conduct a preliminary investigation. This is the reverse of the present procedure except in cases where complaints
may be directly filed with the municipal trial court. See RULES OF COURT, Rule 110, sec. 1.

245 People v. de Moll, supra at 633.

246 Crespo v. Mogol, G.R. No. 46103, October 28,1977. See also Salcedo v. Suarez, G.R. No. 46103, October
28, 1977.
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court.... A motion to dismiss the case filed by the fiscal should be addressed to
the Court who has the option to grant or deny the same. It does not matter if this
is done before or after the arraignment of the accused or that the motion was filed
after a reinvestigation or upon instructions of the Secretary of Justice who
reviewed the records of the investigation. 24

Thus, the dismissal of the case, whether unconditional or provisional, depends
on the court’s exercise of sound discretion. This discretion becomes more important in
provisional dismissal because

A prosecutor who dismisses an already initiated claim is free to reprosecute it later.
To allow on-again, off-again prosecutions that cease before a defendant has been
subjected to jeopardy would be to permit the court system to be used for
harassment and would exposc a defendant to some of the hazards of attachment
of jeopardy, 7.e, damage to reputation, expense, and threat of criminal sanctions,
without the protection that the constitutional prohibition against double jeopardy
affords. ... 2%

Moreover, at any stage of the criminal prosecution, even before entry of plea, a
motion for provisional dismissal is subject to the discretion of the court. It therefore
follows that in the first and second scenarios, the prosecutor must defer to the exercise
of the sound discretion of the trial court judge. He can only hope that the judge will
look at the motion his way.

On another point, Crespo went further than the Barredo ruling. When the Court
addressed the possibility of a void that may result when the prosecutor is determined
not to prosecute the case, the porencia in Barredo simply allowed and upheld the lower
court’s act of appointing a special prosecutor. But in Crespo the Court was of the
opinion that the public prosecutor is duty-bound to continue prosecuting the case
despite his personal opinion on its merits.?4

247 Crespo v. Mogol, supra. The ruling is sweeping. The question as to dismissal, conviction or acquittal
depends solely on the discretion of the court. Provisional dismissal, of course, is covered by “dismissal.” The Court
cannot even be read to be just very cautious given the facts of the case. The facts did not show that the granting of
the dismissal will give the accused the protection of being twice put in jeopardy plea. The dismissal was sought
before arraignment totally preventing therefore the operation of the rule on double jeopardy even if it can be argued
that there was no express consent of the accused to the motion because the latter merely sought the review of the
fiscal’s deasion before the Seeretary of Justice.

There is a case which held that motion for reinvestigation filed by the accused which resulted in the
prosecutor filing a motion to dismiss is not a manifestation of express consent of the accused. See People v.
Vergara, G.R. No. 101557, Apnl 28, 1993.

28 State v. Connors, 401 N.W. 2d 782 (1987), discussed n YALE KAMISAR, W. LAFAVE AND J. ISRAEL,
MODERN CRIMINAL PROCEDURE: CASES-COMMENTS-QUESTIONS 844 (1990).

2 Resort similar to that provided in Act No. 1699 was not considered by the Court. This may be because
there is no more law similar to Act No. 1699 when the case was decided. Section 1 of Act 1699 was expressly
repealed by the Revised Admunistrative Code or Act No. 2711, The Admunistrative Code of 1987, Executive Order
292, repealed some of the provisions of the Revised Administrative Code but it did not resurrect section 1 of Act
No. 1699. However, under section 1679 of the Revised Admunistrative Code, under circumstances similar to
scction 1 of Act 1699, the Secretary of Justice, and no longer the court, may appoint an acting provincial fiscal or
prosecutor.
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However, one may ask, if the trial court refuses to grant the motion to
dismiss filed by the fiscal upon the directive of the Secretary of Justice will there
not be a vacuum in the prosecution? A state prosecutor to handle the case cannot
possibly be designated by the Secretary of Justice who does not believe that there
is a basis for prosecution nor can the fiscal be expected to handle the prosecution
of the case thereby defying the superior order of the Secretary of Justice.

The answer is simple. The role of the fiscal or prosecutor as We all know is
to see that justice is done and not necessarily to secure the conviction of the
person accused before the Courts.?® Thus, in spite of his opinion to the contrary,
it is the duty of the fiscal to proceed with the presentation of evidence of the
prosecution to the Court to enable the Court to arrive at its own independent
judgment as to whether the accused should be convicted or acquitted. The fiscal
should not shitk from the responsibility of appearing for the People of the
Philippines even under such circumstances much less should he abandon the
prosecution of the case leaving it to the hands of a private prosecutor for then the
entire proceedings will be null and void. The least that the fiscal should do is to
continue to appear for the prosecution although he may turn over the
presentation of the evidence to the private prosecutor but still under his direction
and control. 25

The doctrine laid down in this case was essentially reaffirmed in Sta. Rosa
Mining Company v. Zabala?? In Sta. Rosa Mining Co., after the lower court denied his
motion to dismiss twice, the fiscal therein manifested that he would not prosecute the
case and he also did not authorize any private prosecutor to appear in said case.
Parenthetically, in the federal courts of the United States, this conflict arising from the
doctrine of separation of powers is yet to be resolved.23 Going back to S7a. Rosa Mining
Co., faced with a petition for mandamus to compel the fiscal to prosecute the case, the
Court held that the writ prayed for should be issued. The fiscal must proceed with the

20 But it may seem that what the Court asks of the public prosecutors would conflict with their real duty. See
Dimatulac v. Villon, 358 Phil 328 (1998). If the public prosecutor, in the exercise of his discretion, thinks that the
accused cannot be convicted by the evidence or that the accused s innocent, it is therefore his duty not only to
move to dismiss the case but to avoid prosecuting what he believes to be an innocent person. But nevertheless, the
discretion of the prosecutor ends where the discretion of the court begins. When the case is already with the court,
all the prosecutor must do is to hope that what he thinks to be just is seen the same way by the trial court judge.
For further discussion on the duty of prosecutors see the leading case of Suarez v. Platon, 69 Phil 556 (1940).

31 Crespo v. Mogol, supra, at 470-472.

22 Sta. Rita Mining Company v. Zabala, G.R. No. 44723, August 31, 1987.

253 8. Kles, gp. dit. supra note 217, at 421:

Federally, the separation of powers issue arises when a dismissal motion is denied but
the prosecutor refuses to proceed. Courts seem to be without recourse in this situation
because the initiation of a prosecution is an exclusive function of the executive branch.
Thus, compelling a prosecution to move forward, if performed by the judiciary, would
violate the separation of powers doctrine. The judicial inability to compel a prosecution to
move forward, however, dilutes the power of the courts to deny a dismissal motion made by
the prosecution. This defeats the Congressional purpose in enacting Federal Rule of
Criminal Procedure 48(a), which was to limit the absolute power of a prosecutor to dismiss
an action. Requiring court leave for an action to be dismissed but failing to implement
procedural remedies if upon the denial of 2 dismissal, the prosecution refuses to proceed,
gives the prosecutor as much discretion under Federal Rule 48(a) as he possessed under the
common-law "nolle prosequi" doctrine. This issue has never been squarely addressed.. ..



110 PHILIPPINE LAW JOURNAL [VoL. 80

prosecution of the case, notwithstanding his personal conviction or opinions.25
However, the unanimous Court ez banc softened the strict requirement laid down in
Crespo. It ordered the provincial fiscal to proceed with the conduct of prosecution but
nevertheless allowed him to “turn over the presentation of evidence to another fiscal or
a private prosecutor subject to his discretion and control.”?% This is a return to the
Court’s ruling in an earlier case?’¢ where through Justice Montemayor, the Court held
that it 1s embarrassing for the public prosecutor to be compelled to prosecute a case
when he 1s in no positon to do so because he himself is not convinced of the merits of
the case.?57

The giving of discretion to the court 1n the first scenario renders implausible
the proposition made by Justice Bellosillo to the effect that provisional dismissal is a
“tacit agreement for a temporary cessation of hostilities” among the prosecutor, the
accused and the offended party. Without the order of the court based on its exercise of
sound discretion, there can be no provisional dismissal notwithstanding any agreement
among the three parties. Thus, provisional dismissal cannot be properly considered a
result of agreement among private parties, but rather it must be characterized as one
resulting from the exercise of discretion by the court.

Essentially, the doctrine laid down in Crespo remains the rule in Philippine
jurisdiction. The doctrine makes the court the protector of public interest and public
justice and not only of the accused’s rights. This becomes apparent when the situation
contemplated by Justice Bellosillo as tacit agreement 1s maliciously resorted to in order
to circumvent the 