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ASCERTAINING THE VOX POPULI WITHIN A

DEMOCRATIC AND REPUBLICAN CONTEXT: THE ROLE

OF CONGRESS AS A NATIONAL BOARD OF CANVASSERS*

Gerard L. Chiai**
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INTRODUCTION

Any examination of the role of Congress as a National Board of
Canvassers inevitably requires revisiting the concepts of democracy, repubhcanisin,
and suffrage and how these ideals serve as the philosophical and conceptual bases
of the legislature as a democratic institution. Necessarily, such an examination
requires a closer look at Congress in terms of its place in the scheme of governance,
its roles, duties and powers, as well as its birth and evolution throughout our
history. The contentious and divisive process that characterized the Mar 2)04
presidential canvass requires a deeper look into the constitutionally ordained rolc (If
the legislature acting as a board of canvassers beyond the obviously self- serving
interpretations of the pertinent constitutional and statutory provisions by adherents,

from both the administration and the opposition. With the canvass concluded, a
xx inner proclaimed and the swords partly sheathed, a sober asse-s'sment is

* "hls article \x as axarded Second Place in the Pl IlI.II'PII 1,-\\\ JO I. R\,-L's 2004 Editorial I imima. ,,n
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- \'Icc- (hair, Student Editorial Board, P11 r' _ I..\\x JOUL'\ X1, (2005, 2003). ifth Year. I.I B,
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demanded. To paraphrase a constitutional principle applied to the function of
judicial review, the problem is capable of repetition, yet always evading solution.

I. DEMOCRATIC AND REPUBLICAN STATE

A. REPUBLICANISM

The concept of a democratic and republican state was transplanted to our
shores by the American colonial government at the turn of the century. \hile the
Malolos Constitution somewhat reflected the democratic and republican aspirations
of the Filipino revolutionaries who fought for independence against Spain, the
modern ideal of Republicanism expressed in the 1935 and subsequently in the 1987
Constitutions was largely borrowed from the US Federal Constitution. Article IV,
section 4, of the United States Constitution imposes on the Federal Government
the duty to guaranty to every state "a Republican Form of Government."

In the Philippines, this bounden duty to guaranty to every state "a
Republican Form of Government" found actual expression in specific requirements
of the Tydings-McDuffie Law which authorized the Filipino people to draft a
constitution in 1934 under a government that shall be "republican in form."1 The
government "republican in form" was understood by the framers of the US
Constitution to be the one expressed by James Madison,2 in the following manner:

We may define a republic to be a government which derives all its power
directly or indirectly from the great body of the people; and is administered
by persons holding their offices during pleasure, for a limited period, or
during good behaviour. It is essential to such a government that it be derived
from the great body of the society, not from an inconsiderable proportion, or
a favorable class of it. It is sufficient for such a government that the person
administering it be appointed either directly or indirectly, by the people; and
that they hold their appointments by either of the tenures just specified.

This ideal of a government, "republican in form," therefore, is one in
which sovereignty resides in the people and where all government authority
emanate from the people themselves. 3 The people are declared supreme, and every"
citizen (and not the officialdom) is not only an individual repository of sovereignty,
but is also fully recognized as the origin, and therefore also the restriction, of all
government authority.4 Finding its way into the 1987 Constitution, section 1 of
article II thereof expresses the principle very aptly: "The Philippines is a democratic

' "l'dings-NMcl)uFhic.\ct, , 2(a) (1934).

I JOS I \UiL(1GO, T F IN \R\IIN(; 1, "I11 PF1 -I .II' (:\I N (C H\I1 TION 132 (1936).
0 \( L IN BIi i\ \s, S j., Ti u. 1987 Ct)\X TI L I i0X O TH I I IPPINIS A COM\ii-\ I uR 52 (1996

4 I \G \\I (UI / ,P 1111PIN: ]}o11TIC.\], I, \\x 48-49 (1991)
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and republican State. Sovereignty resides in the people and all government authority
emanates from them."

Under this formulation, the essence of republicanism is "representation

and renovation," the selection by the people of public officials who derive their

mandate from the people and act on their behalf, serving only for a limited time.

after which they are replaced or retained at de discretion of the principal.

THE POLITICAL AND PHILOSOPHICAL IDEAL OF REPRESENTATION

The German philosopher George Wilhelm Friedrich Hegel, in a passage in
his work The English Reform Bill, demonstrates his idea of representation thus:

It is in this right Ito elect Members of Parliamentj that there hes the right of
the people to participate in public affairs and in the highest interests of the
state and government. The exercise of this right is a lofty duty, because there
rests on it the constituting of an essential part of the public authority, i.e. the

representative assembly, because indeed this right and its exercise is, as the
l'rench say, the act, the sole act, of the sovereignty of the people. 6

In these words, Hegel provides us with an insight into why he regards
representation as necessary and desirable. According to him, representation is
justified from the standpoint of the nation and the standpoint of public authoriw

itself. For the nation, representation is the guarantee that the government is
conducted according to law and that the general will co-operates in the most
important affairs concerning the general interest.7 The formation of a representative
constitution, the rule of law and popular influence on legislation8 are organically
bound up with and mutually support one another. Consequently, the existence of
representative institutions ensures that law is not merely the will of the monarch,
but is also necessarily the general will. The nation thereby shares in the deliberation
on, and the determination of, the requirements of the common good.9

The idea of "representation" in the American Constitution on the (ither
hand are "not intended to be mere reflectors of public opinion,"I' rather, the
delegation of authority to representative institutions is designed to "refine and
enlarge the public views by passing them through the medium of a chosen body of
citiZens, whose wisdom may best discern the true interest of their country and

ld. at 49.
" l(;I.11 a I I-/" ' Iiv</iih 1e/o'/in 1ill, passage 319, i, I l's(;EI.lS 1) IX IC.\], \WR 'l' 1(;s 7[ (T NI.

i\ irans., 2-1 cd. 1998).
1 I .1., lpa not. 6 at passage 128.
aId. t pissagc 161.

S a p. sagc 128.
"' I..1.' YN, DIxiMo('It\CY, \NDi IlE1 1 I IIf(" \1. 1,11. \ P I I.O O [y O)F POLT11ICS .\NI) (:()\I.\I \I Ih

158 (1978).
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whose patriotism and love of justice will be least likely to sacrifice it to temporary or
partial considerations."l"

B. DEMOCRACY

The 1986 Constitutional Commission did what earlier Constitutional
Conventions chose not to do: it intercalated a new word to describe the state-
"democratic," emphasizing what the state is or ought to be. \Xhide prior
Constitutions aspired for a democratic state, the significance of this direct reference
(which is a tribute to EDSA I) is that the Philippines under the new Constitution is
not just a representative government but it also shares some fairly novel aspects of
direct democracy such as the concept of "initiative and referendum" under article
VI, section 32.12 Recognizing the impact of the People Power Revolution, the
"democratic" state ordained by the 1987 Constitution grafted aspects of a pure
democracy, where the people govern themselves directly, into representative (i.e.
republican) government, strengthening the ethos of a government run by, of and
for the people. 13

John Dewey sees democracy as not being limited to a method of
conducting government, of making laws and carrying on governmental
administration by means of popular suffrage and elected officers. It is this and
something broader and deeper. Democracy, as used by Dewey is "not an alternative
to other principles of associated life. It is the idea of community life itself. It is an
ideal in that only intelligible sense of an ideal: namely, the tendency and movement
of some thing which exists carried to its final limit, viewed as completed,
perfected."' 4 He broadens the concept to denote a whole way of life, as lie refers to
democracy as the sum of conditions which prevail in a society where commuMtV
has been realized. It implies the active involvement of the whole people as being
necessary for the achievement of the goal of community.1 5 In this sense, democracy,
according to Dewey "is not a fact and never will be."1 6

Dewey's formulation is in consonance with our previous discussion that
democratic government derives its shape, strength, and direction from the
aspirations of the people it serves. Government should reflect and promote the
ultimate goals for life that are held by that people and its leaders. By defining
democracy in terms of community, Dewey ascribes to popular rule a definite goal
with reference to which its various procedural rules (i.e. suffrage, majority rules, non

11 1Jame1s MIadison. "TIe I'tede, abll .\ o. /0 ("lie U nion,l a.'/w ll {a f ~ m~a a'inad1,,c/.

(lw/mil d') / 43 ( RI ..\ 1 B( ( )KS ( t i i1 I - S 11"R\ \W\c tRi.D 52 (I-ncychopcdia Britannica, Inc, . n a, d
I lutch,n d 1982)

Bi \ pra h note , at 52.
C RL Z, /V, notc 4, at 48-49.

14 hn 1 )cwc . (in I)cm.\Vag. 0a http://radcalacadcmy.com/adip h'lpohticsl Scshtin (List visitcj Ih LI\
20i14)

R) ,' \, .,tpla note 10, ;it 17.
"Jo0 1\ IMlV I\, T11E PUBIc \NiD ['1 PR()IiH.I.\IS 149 (1954)
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delegation of powers, control of government officials) must be understood and
contextualized.

17

The French philosopher and observer of American life and polit, Alexis
de Tocqueville, also shares a broad conception of democracy. For him, equality or
democracy -which he uses interchangeably - did not simply mean a political system
in which everyone votes, tley were constructs that were deeper and more
encompassing. Democracy for de Toqueville was a "social state based not only on
the premise that all people are equal at birth but also on the principle that they can
share in the task of organizing society. For this, according to him, they needed
freedom. 18

C. DEMOCRACY AND REPUBLICANISM: SOME ETHICAL BASES

"People who have no ideals can have no representatives."' 9 According to
Ryn:

Representation in the morally significant sense implies a shared
understanding of the ultimate goal of life and also an awareness that some

men are better equipped for leadership than others. The good representativc
is able to represent not the lower, partisan selves of his fellow citizens, but
their will to community. The willingness to put this kind of trust in elected
leaders, to the point of respecting their judgment when it goes contrary to
one's own wishes of the moment, is essential to the fulfillment of the higher
goal of democracy.2 )

Ryn continues by saying that "the democratic ideal is not to do axwax with
leaders, but to make them as numerous as possible and to create the circuImstances
in which a commitment to common good is encouraged among them."" To
deserve the people's trust, a popular representative cannot be just an average,
ordinary person. Apart from prudence and skill, he should have in "even greater
measure than those who elect him" a deeply ingrained sense of the "moral purpose
of politics" ie., "in a position to lead and not follow only, he should be able to rise
above the popular passions of the hour and even of his own period in history. ' '2 -

17 ld.

'T ilt T(CQUEf ILLE RIFADER A L1+ IN LET, i \ND I)OLITIcs 6 (Obver Zunz & AIan Kahan cds.
2002)

R NI: DI: VISM WILLIAMS(I)N, INDEP1NENCE AND INVOI \ FI- I I ,\ CHRISTIAN
Ri ORII \ I ION I\ POLITICAL SCIENCE- 198 (1964).

2" 1" \, ,upni0 note 10, at 17.
1 Ii.
I-dhl
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II. SOVEREIGNTY IN THE PEOPLE

A. THE RIGHT OF SUFFRAGE

.Nn election is the act of casting and receiving the ballots, counting them
and marking the return.23 It is the means by which the people choose their officials
for a definite time and fixed period and to whom they entrust for the time being, as
their representatives, the exercise of the powers of government.24

In Maynard v. Board of District Canvassers,25 Justice Chaplin defined suffrage
as "a vote, voice, or opinion in some matter which is commonly to be determined
by a majority of voters as opinion of persons who are empowered to give them; the
wish of an individual in regard to any question, measure or choice, expressed by
word of mouth, by ballot, or otherwise; that by which the will preference or opinion
of a person is expressed."

Dean Vicente Sinco described suffrage as being "susceptible" of three
interpretations:

One (view) is that it is merely a "privilege to be given or withheld by the
Law-making power in the absence of constitutional limitations." (People vs.
Corral, 62 Phil. 945) Another view considers it as a natural right included
among the liberties guaranteed to every citizen in a Republican from of
government, and may not therefore be taken away from him except by due
process of law. A third view maintains that the right of suffrage is one
reserved by the people to a definite portion of the population possessing the

qualifications prescribed in the Constitution. Consequently, a person who
belongs to the class to whom the Constitution grants this right may not be
deprived of it by any legislative act except by due process of law (State vs.
Koh/er). It is in this sense that suffrage may be understood in the

Philippines.
26

B. ELECTIONS As INSTRUMENTS OF DEMOCRACY

"The right to vote has reference to a constitutional guaranty of utinost
significance. It is a right without which the principle of sovereignty residing in the
people becomes nugatory. In the traditional terminology, it is a political right
enabling every citizen to participate in the process of government to assure that it
derives it powers from the consent of the governed." 27

2" lontivcros v. .\ltavas, 24 Phil. 632, 636 (1913)
' ;architorcn v. Crescini, 39 Phil. 258, 263 (1918).
2 84 NiMch. 228, 47 N.W. 756 and 759, 2 L.R.A 332 (1890).

IT\'uC \ii SIN('O, IIlLIPPINL POLITICAI IAW 380-381 (1962).
LPungutan v. Abubakar, G.R. No. 33541, Jan. 20, 1972, 43 SC1LU 1, 11 (1972).
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An election cannot be considered as merely a raw contest for powers or
spoils of power, much less a mere periodic changing of guards and their officers. 28

The exercise of the right of suffrage is considered by Hegel as a "loft), duty"
because "this right and its exercise is the act, the sole act of the 'sovereigntj' oJ" the
people. "29 The physical, surface, and tangible act of casting a vote is far outweighed
by its symbolic, psychic and tantric values. Voting and elections have a legitiruzing
force that is "transcendental. 1'30

In a representative democracy like ours, representation in government is
the only practicable method of ensuring the articulation of the interests and
opinions of ordinary individuals. 31 The elected representatives of the people are
merely projections of the popular conscience. 32 These representatives must secure
their mandate through elections. Periodic elections are therefore at the core of evei
democratic nation, allowing people the opportunity retain or to retire those in
authority.

33

III. ROLE OF CONGRESS

A. CONGRESS AS AN INSTITUTION: THE PHILOSOPHICAL BASES

Article VII, section 1 of the 1987 Constitution provides that "The
legislative power shall be vested in the Congress of the Philippines which shall
consist of a Senate and a House of Representatives, except to the extent reserved to the
people by the provision on initiative and referendum." The last clause in this Constitutional
provision recognizes the principle, enunciated above, that sovereignt-y resides In the
people by allowing the same to reserve unto themselves the power of initiative and
referendum.

Thomas Jefferson, the plebiscitarian, advocated the removal of obstacles to
the full and instant implementation of the people's will. But as he recognized that
direct popular participation and control is nearly impossible at the national level, 4

Jefferson settled for "the nearest approach to pure republic which is practicable,"
namely, government through "representatives chosen either pro hac vice, or for such
short terms as should render secure the duty of expressing the will of their
constituents." 35 As might be expected, there was only one body in the national

20 l.conardo Quisumbing, Lkion., and Suffrge: From IiualRegiade to Human R(ghsK 58 Plii i. L. 28. 31
(1983).

11 I ;, utpra note 6, passage 309.

(; BING\ I Ii PO\WEL I .t, I -CTIONS \S INS'jl\I RU\I,-N s O- DEMOCI\C'Y 31 (2000).
Maria Fc Pangiinan, Tk Chagning Aeanin o/Suft/ge, 57 PHIl. L. j. 136, 147 (1982).

2 Pablo Badong, The Purily ofSuffragy and/lie Pn'sidenlattlkiloralTribuna, 32 PHIL. L. J. 539. 539 (1957'
Ccsar Bcng-/on, Ckan Ekcton and Me Con lilulion. 30 PHiL. L.J. 910, 910 (1955).

'4 RYv,, wpra note 10, at 185.
Ii , i I.* \ND S,11-.( -ID WRI IIN(;S O THO,.\SJ II-ERSON 669-670 (Adrienne Koch & \ham

Pcdn cds. 1944).
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government of the United States that Jefferson was prepared to call "mainly
republican"' (, -- Congress. The presidency, and the Supreme Court were both
criticized by Jefferson for being far too removed from the control of the people
eithei by the length of their terms of office or by the fact that they were chosen or
appointed only indirectly by the people.37

Hegel advanced the view that monarchy and a representative body are
both indispensable parts of the modern supreme public authority. According to
him, tle state which has a strong executive without a representative body has 'force'
but no 'will', an external but not an internal constitution.38 In his The Wurtembew
Estates, he wrote:

Thcre surely cannot be a greater secular spectacle on earth than that of a
monarch's adding to the public authority, which ab initio is entirely in his
hands, another foundation, indeed the foundation, by bringing his people into
it as an essentially effective ingredient. 39

Hegel, according to Peiczynski, is "profoundly convinced that a modern
state cannot be based on force alone. The government, as the central point of
public authority, is inherently insecure as long as the nation is not associated with its
operation. This seems to be the reason why Hegel calls the establishment of a
representative system in Wurtemberg the internal creation of the state and why he
says that bringing the people in as 'an essentially effective ingredient' of the public
authority adds 'another foundation-indeed the foundation' to the monarch's
power." 4

"The legislature," according to Rawls, "has more than advisory capacity."
He writes: "Neither is the legislature simply a forum of delegates from various
sectors of society consulted by the executive. All sane adults, of course with given
exceptions, have a right to take part in political affairs. All citizens have equal
access, in the formal sense, to public office. The authority to determine basic social
policies resides in a representative body chosen periodically by and accountable
ultimately to the electorate." 41

B. THEORIES OF CONGRESS

Given these premises, throughout history, several contending theories have
emerged concerning the precise role of Congress in government and politics.
Davidson, Kovenok and O'Leary capsulize these roles in the three major theories

11 RN\, .ttpra note to, at 17.
17 Id.

11 KNOX, .iupra note 6, at 70.
S;O'Rt;I I:-c.. 'ar*,edni., qate' A'emb/y i, il& Kintgdom ol Wurtembu, 18 1 €-1R6, 16n. ,

KNOx, rupw note 6, at 71.
0 Id. at 72.
11101 IN R.W.lS, A THEORY o-Jus-rci. 222-224 (1971).
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of Congress that they posit. Their theories differ in terms of the functions of the
legislature they choose to emphasize, and are categorized as follows: (a) literary, (b)
executive force; and (c) party government. We shall be discuss each theon below:

1. The Literary Theory

The literary theory is essentially a restatement of the constitltiinal
formulation of blended and coordinate powers -- "the institutionalized mutual
responsibihty of co-equals. ' 42 According to advocates of the literary thcor',
Congress must assert its right to exercise "all legislative powers." Policies should be
initiated by Congress at least as often as by the executive, for "the prrnarn' buslicss
of the legislature in a democratic repubhc is to answer the big questions ot
policy"' 43 Officials of the Executive Branch would be consulted on technical
aspects of policymaking, but they should be prohibited from lobbying or
pressuring. When the executive, by necessity, initiates legislative proposals, it should
do so in an advisory capacity, fully respectful of congressional supremac in
lawmaking. 44 For defenders of the literary theory, the legislator's legitimacy is the
ultimate pohcyimaker rests on his near-monopoly of the channels of communication
to the sovereign electorate creating direct linkages with them, linkages whih are
normally not available to the Executive or Judicial Branches.

However, since the President is also elected by and responsible to the
electorate, this monopoly is not total for the Executive likewise has linkages that
directly reach the people. In any event, the President is the only elected official in
the Executive Branch: his constituency is diffuse, his mandate imprecise. On the
other hand, members of the legislature are specific and precise representatives who
"necessarily and properly reflect the attitudes and needs of their mdividual
districts ,,45

The legislative process, therefore, cannot be reduced into a body proxiding
sinple "yea" or "nay" votes on policy alternatives but ought to be sccn as
constituting a complex and evolving combinatorial process through which
numerous and shifting rmnority claims are acknowledged. As one scholar obse es
"Congress resembles the social system it serves; it reflects the diversity of the
country There is much to be said for a system in which almost every interest can
find some spokesman, in which even, cause can strike a blow, how feeble, tn its
own behalf. "'4 Given this process the functions of Congress are less ministerial
than they are by nature discretionary.

2I'RNI ST (RIII111i, CON;RSS: IIS('O\ I \'I[)R,\RY Rol 7 (1951)
41 1 \\ H. BLRt\ I \S\, ('o\( ; , \\ ll- .\1rR .\\ TR \DI I]()\ 149 (1959).

too R (Il R ) \\ I1)so\ F'F \1.., (I ((RI'SS \ ( 1RIS15 47 (1966).

S(I ll I111, i/up/,note 42, at 3
it \ I I 'lIl, (.onnl ' e ,null ()rtqan a/on nlie I aild n/A n,) and Cn, n F ISCAI. \\ ) 1D) B I

NI \\ \(,NI.l- \ I P ] 1 .11", 494 (1963).

79
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"All advocates of the literary theory view executive power with suspicion,
but they differ on the extent to which they think the Executive Branch should be
cut down. The theory requires merely a semblance of balance among the branches
of government. What Congress proposes, the executive should dispose. The
executive branch should engage in the detailed implementation of laws that are as
specific and detailed as possible, leaving bureaucrats little leeway for
interpretation."

47

2. The Executive-Force Theory

The executive-force theory reverses the formulation of the literary theory:
the executive initiates and implements; the legislature modifies and ratifies
Advocates of this theory either (a) concur with the constitutionalist's thesis that the
balance of power has shifted radically toward the Executive Branch but propose
that reforms should be instituted to ensure this new executive hegemony or; (b)
disagree entirely with that assessment and hold that legislative intimidation of the
executive is now more extreme than ever before. 48

Referring to Thomas Jefferson's active intervention in legislaton,
Congressman Richard Bolling explains that the early House of Representatives was
"the organ of ratification of the decisions presented to it by those
members.. who.. .sat as agents of the President and his advisors," 4" within
Congress itself. Rossiter writes that "the cause of the opponents of a strong
Presidency is ill-started because they cannot win a war against history .\ strong
Presidency is the product of events that cannot be undone and of forces that
continue to roll."5 1' The demands of the national emergency have repeatedly
strengthened the executive branch.

The executive-force theory clearly seeks to blunt Congress' "historic role
of obstructionism," 5 1 emphasizing oversight. But to prevent this watchfulness from
degrading into meddling, executive theorists usually specify that congressional
review be in terms of generalized policy considerations rather than details 2 \s

Franklin Roosevelt succinctly observed: "The letter of the Constitution \vlscl\

declared a separation, but the impulse of common purpose declares a unon '.

In the Philippine setting, although the 1987 Constitution ostensibly cut
down on the powers of the President in an obvious reaction to the tyranny and
excesses of the Marcos regime, upon closer inspection, it can be observed that the
1987 Constitution merely clipped the military and commander-in-chief powers of

I [.\V ii)so>, vupra note 44, at 47.
4S Id.
" RIC II \RD BOLING, HoUSE OU I OF ORDERS 27 (1965).

CLIN ION ROSSITER, TIHE AMERICAN PRESIDENCY 151 (1960).
JOSIIPH CLARK, CONGREss: THE SAPLESS BIRNCH 30 (1964).
ROiERi DAHL, CONGRESS AND FOREIGN POLICY 143 (1950).
I -'1)\\ \RD CORWIN, HE PRESIDENT, OFFICE,AND POWERS 272 (1957).
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the President, the other powers, however, remain intact, if not even greater. This
fact can be seen in the ruling of the Supreme Court in the case of Marcos v.
Mangapusl4 where the Supreme Court "assigned" the "residual powers" not to ie
Legislative or to the Judiciary but rather to the 1xecu ive. he dominance of the
executive can also be seen in the recently concluded Congressional canvass.

3. Party-Government Theory

Party government theory comes as a logicai extension, and pe hap the end
result, of the executive-force theory discussed above, i-owe ,er, its focus and roots
are sufficiently distinct and distinguishable to warrant separate considcation. In
actuality, Party-Government theory is noi a theory about Congress at all but is
rather a proposal to reconstruct the American- ve party system in such a ,,i that
a party would formulate a clear-cut and specific policy (plato m) that would be
responsibly effectuated when that party enjoyed a national Thejori. "
Philippines adopted its version of ihe American-t-'pe party syscein durim the
heyday of the Liberal-Nacionalista party hegemony, but the system was short-ilved,
felled by the unavoidable need for a one-party system that acted as a rubber stamp
for the Marcos regime.

Nonetheless, the empirical foundation of party-government tiieov is the
all-too-familiar observation that American tpe political ties are .iixtieldv
coalitions of parochial interests, so 1mich "ike the constanti, shifting parues and
interests that vie for the people's attention _in the Philippines, following the anarchic
multiparty system that emerged from EDSA I. Under the post-FDSA I multi-party
scheme, the party elected into power is large.v incapable of coherently organi/ing its
members in the Legislative and Executive Branches into an energetic, and effectic
government because the party-or rather --oalition-from our experience, simpl
puts together loose, non-ideological aggrupations rc;rescnting selfish personal,
family and business interests. This built-in confusion 'eads to ihe disorganization
and parochialism that debilitates and corrupts the political system

Upon the other hand, the Jeffersonian notion of popular majorities
organized in national blocs or parties form the bulwark of the partY- oleminent
system. Such a system would have a tidiness unknown to the modern Phihppine
multi-party coalition concept that emerged after EDSA 1.

tR No 88211, Scptembcr 15, 1989, 177 SCR \ 668, 691 (1989)
I ) \\ Il)"o\, wilu' note 44, at 47.
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IV. CONGRESS As A NATIONAL BOARD OF CANVASSERS

This last framework of a distorted non-ideological multi-part 3 coalition
provides the proper setting within which one may correctly situate the role of
Congress as a National Board of Canvassers in the 2004 presidential elections. The
ideal framework of a democratic and republican system able to correctly ascertain
the sovereign will ineluctably loses shape in a multi-party coalition held together not
by commonly held principles but by parochial interests.

A. THE CONSTITUTIONAL PROVISIONS

The provisions of our 1935,56 1973, 5_ and even the US Constitutions,"5

frorn which the existing provision of the 1i987 Constitution arose, enumerate two
steps in the canvassing process. First, the opening of all the certificates of canvass
by the Senate President. In this step, the Constitution provided the details as to
when, where and who opens the certificates. That it is the P-resident of the Senate,
who shall open adI the certificates, that he shall do so not later than thirty days after
the day of the election and that he shail do so in the presence of the Senate and the
House of Representatives in joint public session. In the next step, the Constitution
suddenly turns remarkably cryptic. It'merely provided for the counting of the votes.
No declaration, it is to be observed, is made as to who shall make the count and

." lhe returns of every election for President and Vice-President, duly certified by the board of
canvassers of each province or city, shall be transmitted to the seat of the National Government, directed to
the President of the Senate, who shall, in the presence of the Senate and the House of Representatives, open
all the certificates, and te rotes shallthen be counted The persons respectively having the highest number if votes
for President and Vice-President shall be declared elected, but in case two or more shall have an ecqual snd the
highest number of votes for their office, one of them shall be chosen President or Vice-President, as the cisc
may be, by a majority vote of the Members of the Congress in joint session assembled." (emphasis addcd)

\'()'S~l,  (1935), art. V11, § 2.
' "The returns of every election for President duly certified by the board of cam iusscr of each pro uxc.

,i city. shall be transmitted to the Speaker at the Batasang Pambansa, who shall not later than thirty dai\ iftcr
the dx of the election, and in the presence of the Batasang Pambansa, open all the certficates, am//,; ji'
,hall i/,e, hie, onled

"The person having the highest number of votes shall be proclaimed elected, but in casC tMw 1 i0ii Iii i

s.hall have an equal and the highest number of votscs, one of them shall forthwith be chosen by a s otc (d
majiorit of all the Members of the Batasang Pambansa in session assembled." (emphasis added) (.( ,\S
(1973). art. VII, § 5.

"' "Tli I£l1ectors shall meet in their respective States, and vote by ballot for President and Vic-
President, one of whom, at least, shall not be an inhabitant of the same state vth themselves, thc shill naic
in their ballots the person voted for as President, and in distinct ballots the person voted for as Vice-
President; and they shall make distinct lists of all persons voted for as President, and of all persons v, icd For
as Vice-President, and of the number of votes for each, which lists they shall sign, and eertif, and riosmit.
scaled, to the scat of the Government of the United States, directed to the President of the Senate, th
Prcsidcni of the Senate shall, in the presence of the Senate and House of Representatives, open all dhc
certificates, and ihe rotes shallthen be counted, the person having the greatest number of votes for President shaill
be President, if such number be a majority of the whole number of Electors appointed; and if no person have
such a majority, then, from the persons having the highest numbers, not exceeding three, on the list of those
voted for as President, the House of Representatives shall choose immediately, by ballot, the President."
(emphasis added) U.S. CONST. amend. XII, § 1.
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afterwards declare the results thereof. That it is Congress which is so empowered,
seems to be beyond question however. But what if a certificate is perfectly
inauthentic, impeccably altered and cleanly erased? Can Congress go behind the
election returns? V/hat is the role of Congress as a national board of canvassers?

A look at both our electoral history as well as that of the United States will
reveal that this Constitutional provision has sparked not a few controversies. Then
as now, there exists a wide divergence of opinion as to whether or not Congress, as
a National Board of Canvassers, under the foregoing provisions, performs a
ministerial or a discretionary function.

B. THE AMERICAN EXPERIENCE

1. The Hayes-Tilden Election Dispute of 1876
The question of the scope of the power of Congress acting as Board of

Canvassers in the presidential elections of the United States was posed before the
US Congress as early as 1876. In the presidential elections of that year, Messrs.
Rutherford B. Hayes and Samuel J. Tilden were candidates for the presidency in
one of the most hotly contested elections in American history.

In several States the Hayes and the Tilden electors were sharply divided,
and the question was critical as to which set of electoral returns in each of these
states should be counted. Because of the closeness of the over-all electoral count,
disputed states held enough votes to tip the scales in favor of one or the other
candidate. At the start of the conflict however, Mr. Tilden, the Democratic
candidate, had 184 votes of the 185 required for his election. On the other hand,
Mr. Hayes, the Republican candidate, had all but 165 votes. With these totals, on
the night of the election, both Tilden and Hayes as well as most of the national
media assumed that the former had won.

However, some Republicans were not willing to give up so easily. \fter the
dust had settled, Hayes was president. Republican canvassers forcefully contested
twenty of the electoral votes including four from Florida, eight from Louisiana,
seven from South Carolina, and one from Oregon. Out of these twenty, Tildeh only
needed one more vote to win the election. On the other hand, Hayes needed all of
the twenty votes. Tilden was not to get any one of the twenty.

Eventually, all four States submitted dual electoral returns to Congress.
Unfortunately, no provision in the US Constitution covered such a situation, and
neither was there any clear precedent for solving the problem. After much
wranghng and confusion, Congress decided to look into the returns and inquire and
investigate as to which of the dual returns submitted to it by rival returning boards
were entitled to be counted. For this purpose, the US Congress treated an flectoral
Coom i11:ozon.

[V\( 1,7 9
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\\ithout any precedents to guide them, both parties agreed to ,ct Lp a
1iftcen-pcrson comimssion to study the contested votes and to impartially decide to
whom each vote should go to. The commission was made up of five Senators, five

members of Congress, and five Supreme Court Justices. It was originally Set up to
include seven Democrats, seven Republicans, and one independent member who

was expected to be unbiased and nonpartisan. At this time there was parity between
the two parties: the Republicans controlled the Senate while the Democrats
controlled the House. Both parties agreed that the findings of the coluission
'A')uld be upheld unless overruled b a vote of both the House and the Senate.

ea e)wcver, when the independent who was supposed to serve on the connussion
wvas elected as a Senator, he resigned his position on the comimssion and w\ia
replaced by a Republican. The comnussion now had eight Republicans and Ncveln

"Icmocrats.

Over a series of heated discussions, the commssion, as expected voted
along part lines. Consequently, the majority (8-7) awarded all twenty votes to
Samuel Hayes, the Republican candidate Every decision of the comimssion, in
vhich the Republicans had the numbers, albeit shm, was vjgorously contested by-
the Democratic House but was upheld by the Republican .ienate. The Democrats
threatened a filibuster. To resolve the stalemate, however, the Democrats eventually
agreed to a Haves presidency if Haves would withdraw federal troops from the
S()uth, ending reconstruction and the enforcement of equal voting rights for
blacks.S51

2. Hayes-Tilden Redux: Bush v. Gore
The 2000 presidential elections between Albert Gore Jr. and George \\'

Bush was the closest race for the US presidency in modern times. In the elections
for the Chief lFxecutive in that year, Gore's margin over Bush in the popular votes
'as }. 51 percent. However, the electoral vote margin was four votes in favor of
Bush." ,

Since the "margin of error exceeded the margin of victory", under lorida
law, an automatic machine recount became mandatory, reducing Bush's lead to an
even slimmer 300 votes. Because of this, Gore then convinced the Florida Supreme
Court to order a manual recount in several counties, a count which, according to
')bserveis, would have easily erased Bush's 300-vote margin. The Florida count was
crucial and deciding. Without the Florida vote, neither candidate carried enough
states to be declared winner. Bush elevated the case to the United States Supreme
Court praying that the manual count be stopped.

, entcr in- \oting and Dcrnocracy, ( Cnlrriral IUe,lionr, 127-38 ai
hlttp://\w\ \\ talrvort(_.org/c collegc/contronr s r'V l.hIti-l (Jul. 8, 2004) Ser also I Wi FITi.\ W\ )( )D Ii L
\V I .l,()L( I li) T[111" C(o\sI'IUI{ulo\. 1 .\\x o I0 Iii: t \II 1) S H \ l'1s 1457-62 (2nd ed. 1929); :ii)\\ \R)

(O)R\ IN, Pn IRIS ll 0 I: CL AND P)\VI'lRs 54 58 (3rd cd. 1948)
...Raul l'angalangan, Pa,c uon /" Rcea.roar Bar/ri,. (,crrv. Irhilippine I ",v , Pi-iii.. D.\ILY I\ L 1 IR . loin 4.

21')4, ,a/http //\\\\ i q7 nct/opi/2)(4/ un/(14/tcxt/opi_ pangalangan- l-p.htm.
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The US Supreme Court, by a vote of 5-4, blocked the manual recount,
saying that with a fixed statutory deadline for counting votes, it was impossible to
do a recount that met all the constitutional safeguards. The decision allowed the
questioned Florida returns to stand, paving the way for a George \\. Bush
presidency. With ti-, Bush's inauguration on January 20, 2001 earned him the
distinction of being the first president since Benjamin Harrison in 1888 to will the
electoral vote but lose the popular vote.61

C. THE PHILIPPINE EXPERIENCE

1. The Laurel-Quirino Elections of 1949
The Presidential elections of 1949 saw how far the electoral process can be

perverted "to serve the ends of power in the thin veneer of democracy. " As one
keen observer put it, "The campaign was the dirtiest and bloodiest in all Piuipp;ne
history. Even then, there were assertions that democracy, Philippine style, 'xas a
snare and a delusion." 63

In the 1949 elections, Congress was likewise faced with the question o'!
whether or not it can go behind election returns in the exercise of its function as a
National Board of Z_-anvassers. Because of the conduct of the elections of that ve-'r
and the manner in which the pivotal issue of the canvass was decided, iaiv writers
consider the elections as that time in our history when "Philippine democracy ,v-S
ruthlessly raped."64

The conflict in 1949 arose when leaders of the Nacionalistp Par-. daec c'
a petition to the President of the Senate seeking to defer the canvassing oi the
election returns to a subsequent date. They asserted that the e.euL1:' of Messrs.
Elpidio )uirino and Fernando Lopez were tainted by fraud ancr terrorism. Tze
parrt was of the opinion that the power of canvassing election returns anti oc l ,ng
tnc results thereof carried with it the power of determining the vaidlc o-: iiegaity
of such returns. They believed that the power of Congress in tis regard wv,.s not
ministerial and that the legislature could, in the exercise of its powers, go behin!! the
returns.

On the other hand, the Liberal Party maintained that such a power could
not be implied from the power to canvass election returns ane declare the :esults
thereof under d"e 1935 Constitution. Liberal Party Senator EnmiL'iio Tl'ona,
justifying this stand argued that when the Constitution provides the scov'e of the
authority of Congress and defines the power o the Congress, any " r powver

"," Jcfruy Yx'cs & .An'rczv Whitford, Ti, Pfradenq aad lt Suprrme Car1.lfter Bush I: Gore: Implit,,j.. ply,
1,1i a/uauadI v,,m, and b/fedutwi." SrAN L. & POL'x .i,\ 1, $2()2)

Badong upra not, 32, at 539.
,( C'Iri .\x kL(,.;A, IIIRSTI.\L 'AN Itf-PUBiic 293 (1951).

-JOS[" P. .\&REL'L, BREAD \ND FREEDOM 31 (1953)
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cannot be assumed, because by the inclusion of one power there inevitably excludcs
another power, invoking the principle of "e-pressizo unius est exclusio alteni:s."

Unfortunately the issue was not decided squarely. The Liberals controlled
the House. A last ditch effort by the Nacionalista Party acting in concert and the
Avelino supporters in the Liberal Party to wrest control of the Senate failed when
Senator Avelino, on promise of reinstatement and of being elected Senate
president, urged his men to reunite with the Quirino Liberal Senators. There ended
the Nationalista plan to urge Congress to go beyond the Certificates of Canvass The
question, therefore, remained unsettled.65

2. Laurel-Quirino Redux: GMA v. FPJ
The failure of Congress to resolve the issue of the exact scope of its

powers in acting as a National Board of Canvassers came to haunt the legislature
five and a half decades after the Nationalista- Liberal Party Debacle. By the twie the
question was resurrected in one of the most closely contested elections in our
history, the political terrain had changed: the two-party system had withered,
replaced by loose coalitions of parties united by nothing that remotely resembles
ideology or coherent platform.

In the May 2004 Presidential elections, action-movie actor Fernando Poe
Jr. battled incumbent president Ms. Gloria Macapagal-Arroyo. Arroyo, who
replaced the hugely popular President Joseph Estrada, came into office three years
earlier through another "People Power" revolt. She clearly needed her own
mandate. However, surveys early in the campaign predicted victory by another
movie actor, setting the stage for one of the most acrimonious and costly elections
in the country.

The 1986 Constitutional Commiussioners did not foresee the possibility of
an aclual mid-term presidential succession and could not have thereby imposed
safeguards against the likely temptation facing an incumbent of Using the
presidency's awesome powers in marshalling government money and resources for
an election campaign under the guise of governance. After all, the 1987
Constitution mandated a one term limit for the president as the general rule.

As the May 2004 elections drew closer, the seemingly insurmountable lead
of the main opposition standard bearer gradually eroded allowing Arroyo's
campaign handlers to see possible election victory a few weeks before elections.
Not surprisingly, surveys outright predicted the incumbent's victory.

3. The 2004 Presidential Canvass
Wyhen the election returns and certificates of canvass reached a legislature

predominantly composed of lawmakers allied with the incumbent admnistration

"Ichcian, "l'umalc, The Role o/Congr,.ra, a Boardo/(.anlacf, in Pirideniza/lh c/in,, 27 P1 III I1 .
756-759 (1952).
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the ghosts of the 1949 elections were resurrected. Congress, acting as a whole
decided not to canvass the results directly but through a Joint Committee
ovcrwhelmingly packed on both sides with supporters of President Arroyo. The
opposition resisted. According to them, the 1987 Constitution provided for
Congress itself to sit as a National Board of Canvassers and creating of a joint
committee constituted an undue delegation of its powers. As in most contentious
political battles, the matter reached the Supreme Court. The Court, almost
predictably, in the case of Lopez vs. Senate of the ]6hiippines'' decided by a 14-0 vote to

disnuss the petition, declaring that "the petitioner failed to show that Congress
gravely abused its discretion in creating the Joint Committee. 67

\With the dismissal of the petition and the canvassing rules finally
approved, the counting of the votes for the 2004 presidential elections finally
proceeded with the joint committee at the helm. Faced with a number of
questionable certificates of canvass (COCs), the members of the opposition in the
joint committee argued all too forcefully and repeatedly that Congress should look
beyond the Certificates of Canvass into the Election Returns. Under Congress'
rules, the canvassers could look into the election returns only when "it appears that
any certificate of canvass bears erasures or alterations." However, the question as to
whether or not a COC contained "erasures or alterations" was subject to vote and
the minority opposition clearly did not have the numbers. The opposition's requests
that the committee look beyond certain questionable COCs with alterations and
erasures were swept under the rug, duly "noted" by the committee chair and
cX'cntualh vetoed by the majority.

Outside Congress the other battle was fought for the hearts and minds of
the people in the media. Following the old but derided tactic of "grab the
proclamation" the predominant theme that got across was that the opposition's
protests undermined and destabilized the country by delaying a timely proclamation.
After much media pressure Congress finally showed a final tally consisting of
12,905,808 votes for the incumbent or about 40% of the ballots cast; 11,782,232, or
37o for Mr. Poe; and 11 % for Senator Panfilo Lacson.68 Thus, in the end, Ms.
Arroyo emerged winner.

D. THE ROLE OF CONGRESS AS A NATIONAL BOARD OF CANVASSERS

Given our country's experience in 1949 and 2004, what, then is the true
role of Congress as a National Board of Canvassers? Otherwise stated, given our
earher discussion on the role of the legislature in a democratic and repubhcan
government what should its role be?

1. Supreme Court Decisions

I-,- G 1l No. 163556, Jun. 8, 2014

I*I lookway, I'man a/C Iz "ld4) In Phiippne; (a~, Innj~ II z~n..\SI\ X .\.I .Ji i., Liun. 21, 2(114, at \ I.\9
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Court decisions on the issue are not as sparse as they may seem to be, in

fact, the Supreme Court has on numerous occasions been called upon to rule upon
the nature of the legislature's power in the canvassing of votes.

In the 1919 case of Cordero v. Judge of First Instance of Rizal, '9 the High
Tribunal ruled that while the Board of Canvassers is made up of legislators, it does
not act in its capacity as a maker of laws but as an entirely different and al.itlzo entity

rganized for a ipeqficpurpose. The Board of Canvassers exists for a specific function,
that is, to canvass the results of the election as shown in the election returns and to
proclaim the winning candidates.

Admittedly, the specific purpose for which Congress is being convened
acting as a National Board of Canvassers, is to canvass the results of the election.
\Vhqlen it does act as a board of canvassers, is Congress tasked with merely
performing the physical or "administrative" act of canvassing? Is Congress' power
simply that of counting and tabulating?

The answer must lie somewhere in the discussions introduced in the first
part of this paper. First, our representatives in Congress as agents of the people
must reflect the sentiment and will of the people. If there exists doubt as to what
those sentiments are, the members of Congress, it is submitted, are tasked with
diligently ascertaining those sentiments, absent which they cannot perform their
mandate properly. After all, the general rule in statutory construction is to construe
election laws liberally, to give effect to the people's voice. Carried into the problem
that continues to confront the canvass of elections, on a philosophical as well as on
a logical plane, if irregularities on COCs exist and are apparent, it is plainly
Congress' duty to look behind them.

Moreover, in a presidential election, Congress acts a board of canvassers
not just of any official, but of the President. The President is considered the
embodiment of the nation. Where legislators represent partial and Tinorit,

interests; the President represents the "general will" of the community.7 ' "Hc : the
representative of no constituency, but of the whole people."'" The fact that it is the
votes for the President, the highest position in our government, that is being
ascertained, imposes upon Congress a heavier burden to determine who exactly is
the genuine representative of the people. The gravity of this task brings to rmnd the
observations of Dean Sinco, thus:

No other single official in the Philippine government represents uich
concentration of powers as does the President. "Being the executive
department itself, the President is not inferior to but coordinate with the

4(1 Phil 246, 251 (1919).
DA\ IDSON, fmpt' note 44, at 47.

71 WOO)RO\\ WIsON, CONSIlTUT ION. L GOvi\' \ ir I THE UNTI ED STAI L
, 68 (1)1n8)
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(othcr two departments of the government and independent of them. Ills
acts, decisions, and orders, made within the scope of his constitutional
powers, nay not be questioned by either the legislative or judicial
dcpatmcnt. I ls discretion in the exercise of his political and exeCLitie
powers is subject to no limitations by any other agency of the government. In
the exercise of that discretion he is responsible to no one. I le is accountable
to no one. I1c is accountable only to his country and to his own conscience.- 2

Given this, the role then of Congress as a National Board of Canvassers
acquires even greater significance. In such a role, Congressmen are not mere
tabulators or accountants. They represent the people. Necessarily, the) must assume
a sense of curious investigation that would satisfy them about who their principals,
the people, exactly chose in an election. According to Justice Reynato Puno:

I(Canvassing] is an important part of the process of determining the choice of
our sovereign people on who ought to be our President and Vic-
President....Thus, in making canvass, our lawmakers should act more as
representatives of the people and less as partsans of political parties... lawmakeri when
anlvassi,g votes, should keep their eyes open bat should shut them off to aiy po/lital

lighl. It is a travesty of democracy for the people to be governed by people
without a mandate. The nation can endure a slow bit tlaostworthy taly. It mcO, no/
sn1i7ic an indefensible onnt, however ipeedy it Iva) be. (emphasis added)

2. The 1987 Constitution

a. Newf/ramework old paradigm?

The previous documents (the 1935 and 1973 as well as the U.S.
Constitution) which inspired the current Constitution were vague when they dealt
with the provision on the counting of the votes. However, the 1987 Constitution,
leaves little room for debate. One recalls what the Supreme Court said in the 1966
case of Lopez v. Roxa.,73 decided under the 1935 Constitution:

Congress merely acts as a national board of canvassers, charged with the
ministerial and executive dud to make such declaration, on the basis of the
election returns duly certified by provincial and city' board of canvassers....
ICongrcss does not have the power to determine whether or not said dulh
certified clcction returns havc bccn iriegularly made or tampered with, Or
ief/ d the true ,ejult of the elections.... (emphasis added)

The 1973 Constitution had a sunilar provision. It was under this provision
that Marcos was declared winner in the controversial Snap Elections of February
1986.

The 1987 Constitution departed from the old framework in an apparent
response to the old controversies. Recalling what transpired during the 1986
canvass then Comrmssioner Sumulong, during the deliberations of the 1986

-, \'w I II Si.(:(), l I L 'lI\ .P()I II I(\L LA\\ 139 (1954)
G.R. No. 25716, 17 SCR.\ 756, 769, Jul, 28, 1966.
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Comnission, narrated: "It will be remembered that many of the certficatca of
canvass reccivcd from each province and city by the Batasang Pambaisa were
objected to by the supporters of Aquino and Laurel. But based on this provision of
the 19'3 Constitution, after the certificates of canvass had been opened, the
Speaker immediately announced the results of the canvass and proclaimed President
Nfarcos and NIr Tolentino as elected President and Vice President, respectively."

The 1987 Constitution thus introduced two innovations which are absent
in the previous Constitutions: first, it used the word "canvass" instead of retaining
the word "count" favored in the older Constitutions; and second, it provided for
the determination, by Congress, in the manner provided by law, of the authent"icit
and due execution of the certificates of canvass.

b. To Cria/lvs. To Canvass: Real Canvass vs. Legal Canvass

Under the present Constitution, it must be observed that the word used in
the previous Constitutions was "count" while the present Constitution replaces the
word with "canvass." Is this significant? \Vhat does it mean to "canvass">

It is posited that "canvass" cannot be equated with the mere tabulation or
addition of election results. Cardinal in constitutional construction is the rule that
words should as much as possible be understood in the sense they have in coIUnion
use and given their ordinary meaning, except when technical terms are employed, in
which case the significance thus attached to them prevails.7 4 In other words, the
plain, clear and unambiguous language of the constitution should be construed 1i
that sense, and should not be given any construction that changes its meaning
"As the Constitution is not primarily a lawyer's document, its language should be
understood in the sense that it may have in common. Its words should be given
then- ordinary meaning except where technical terms are employed." ' ,

"The word "canvass" ' 77 is clearly not a new word. Its conventional
meaning-to examine or to scrutinize-is therefore being silenced in favor of a
previously unfamiliar usage, i.e. a quick mechanical tallying of election returns,
convenient for those who would opt for the latter. The stubborn refusal of the
majority of the members of the joint congressional canvassing comrmttee to open

7' .1 M.Tuason & Co., Inc. v. Land 'enure Adrnistration, ( R. No. 21064, Feb. 18. 197i. '1 )( 1t

413 (1970)
5 RL'IN \P.\I.O, STATUTORY CONSTRUC'I ION 441 (1998).
71, ()cccna vs. Commisson on Elections, G.R. No. 52265, jan. 28, 1980, 95 SC1\ 755 (1970t)
7V Wcbstcr's 1913 Dictionary has the following entncs for this word: "(can'vass) v.t. 1. to sil, Io ,ii.i1n.

to examine thoroughly, to scrutinize, as to canvass the votes cast at an election. 2 To xaminc b\ di, utsin,.
to debate. 3. To go through, with personal solicitation or public addresses, as to canvass a district f 11\ik, o ,)
canvass for subscriptions. n. 1. Close inspection; careful reviewi for verification; as a canvass of vitc,
IExamination in the way of discussion or debate. 3 Search, cxploration, solicitation, s\'stemltic cl, I ,, t in
otcs, subscribers, etc."

\t ebstcr's New\ World Dictionary Third College Edi-tio, 1994, contains basically thC same IoL.1isoz-
" t I Fo \.amineC or discuss in detail; look Over carcfoll 2. Io go through (places) or 1mog c,,pl)

asking fir (\ itcs, opiniins, o rders. ctc.)--.i i1o try to get Ore., order.,, etc., sobcit --n The act ol
camassing, csp in ,an attempt to estimate the outcoic o ,an clcction, sales cnipaigni etc."
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source documents flies in the face of all known meanings of the word "canvass."

More importantly, it puts to peril the very thing on which the claim to authority of

our highest officials is anchored-a clear electoral mandate. ' 78

c Pie ing the Veil. Looking Behind the COGs

Another innovation introduced under the present Constitution is the grant

to Congress, in the manner provided by law, of the power to make a "determination

of the authenticity and due execution" of the certificates. 79 Unlike the 1935 and the

1973 Constitution which left Congress powerless to look into defects in the

certificates of canvass, the present provision now authorizes congress to determine
"the authenticity and due execution of the certificates." Under the 1987

Constitution, there are thus three steps in the canvassing process. First, the opening

of the certificates of canvass. Second, the determination of the authenticity and due

execution of the certificates. Third, the canvassing or the actual counting of the

votes.
8

"Notably, however, the Constitution does not give to Congress as a

canvassing body a free hand in determining what defects in the certificates affect

"authenticity and due execution." According to the Constitution, this is to be done
"in the manner provided by law." Congress, therefore, acting as a legislative body

and in accordance with the procedures for the enactment of laws, may specify what

defects may be considered. The pertinent law on the subject now is section 30 of

Republic Act 7166 of 1991."' 1 The law clearly provides for:

(1) the scope of what Congress may do in its act of verification;

(2) what Congress may do when Congress finds that the certificate of
canvass is incomplete; and

71 Randy )a id, Public I h' OrIadhAlcann, n/Can/a ( lif l . tD t \ii._ I\t RI.R, Jun. 2(1. 2(0)4, i

A13.
7,h "'lhc returns of ee\ Cry ccction for President and Vice-President dulh certified by the board of

canvassers of each province or city, shall be transmitted to Congress, directed to the President of the Seoate.

Upon receipt of the certificates of canvass, the President of the Senate shall, not later than thlrt\ dat\ iri he

da of the election, open all the certificates in the presence of the Senate and the House of Rcprcscnlixl Cs in

)oint public session, and the Congress npon tklermina/inn s/i Me aul/enldiil' and c/l exei/ion /tens/n ini doe mn,,

pi rided by lai. , aina,; he i ilen,"
The person having the highest number of votes shall be proclaimed elected, but in case two or ,, mi-Le

shall have an equal and highest number of votes, one of them shall forthwith be chosen by the vote .fa

majority of all the members of the Congress.

The Congress shall promulgate its rules for the cam'assing of the certificates." (emphasis idded) (.i)\s'i.

art. VII, 5 4

" i ilaqelln BCrias, Sj., 'Ouncding Be.k ]oinily or scpara/cly?. 101).\Y (Plhilippincs), May 26. 2(114., ,i II

.Ioaquein Bcrnas. S.J., Voundii Board Cania,,ia :n: Then and Now, in Sounding Board, T(I) \\

(Philhppines), May 30, 2004, at 11.
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(3) what Congress may do when it Finds erasures or alterations on the face
of the certificate of canvass. 82

"It is thus not correct to say that the canvassers may not look into the
returns. Looking into the returns, however, may only be done by way of exception.
While the canvassers have the duty to determine the "authenticity and due
execution" of the certificates of canvass and for this purpose it may be neccssar" o
look into the returns, the law limits the circumstances when looking into the IetUrns
may be done. The canvassers may consult the return only "when it appears that any
certificate of canvass or supporting statement of votes by precinct bears erasures or
alterations which may cast doubt as to the veracity of the number of votes stated
therein and may affect the result of the election. '83

What if a certificate of canvass is perfectly inauthentic, impeccably altered
and cleanly erased? What if the wrong totals were entered right at the very start by
the city board of canvassers? The COC will not bear any erasure or alteration 0ni its
face.

Who decides whether the "erasures or alterations may cast doubt on the
veracity of the numbers stated therein"? Since the canvassing body decides by
majority vote, the requests of the mmiority to look at the supporting documents
which from recent experience were simply "noted" and subsequently vetoed. The
losing minority can have no recourse but to yield to the majority. The consUtUttiinal
remedy is an election contest which can drag on for years while an inposctr Yiclds
po\ver.

One is led to ask: Does the law really countenance the concealnent of
fraud? Does the law deliberately set out to prevent the discovery of fraud? \'hat is
the purpose of the law? What really is the role of Congress as a national board of
canvassers?

" Scction 30 limits the scope of what Congress may do to verif'ing whether 1) each certifcaicte OF
canvass was executed, signed and thumbmarked by the chairman and members of the board of ctnvisscrs and
transmitted or caused to be transmitted to Congress by them; 2) each certificate of canvass contains the namines
ofall of the candidates for President and Vice President and their corresponding votes in words and In
figures; and 3) there cIsts 01) discrepancy in other authentic copies of the certificate of canvass or discrepancy
in the votes of any candidates in words and figures in the certificate.

When Congiress finds that the certificate of canvass is incomplete, "the Senate President shall iReLIII-
the board of canvxassers concerned to transmit by personal delivery the election returns from polling plices
that were not included in the certificate of canvass and supporting statements. Said election return, shill I(

isubmitted by personal delivery xitl-mn two days from receipt of notice.
b)n the other hand, Congress may ind erasures or alterations on the face of the certifies. \\hen 11

happens and such defects "cast doubts as to the veracity of the number of votes stated thcrcin and mo 01-cct
the result OF the election, upon recluest of the piesidenrial or 'xice-presidential candidate coicrned J r his
party. Coingress shall, for the sole purpose of yerfy ing the actual number of x otes cast for PrisdCM Aes d \ icC

President, count the votes as they appear in the Copies of the ClectiIIn returns submi-nttcd to it."
I.]oaQuin Beras. Sj., Nwidin. Board- \Mst Cong,"r' be' in Seosisi in Sounding Board, "1)! \I

(Philippines), Jun. 2 2004, at 11.
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In times hke these, we look to the words of Justice Puno in his separate
opinion in the aforecited case for guidance and enlightenment:

The determination of the authenticity and due execution of the certificates of
canvass cannot be done in a robotic manner..the law and the rules require that
due consideration be given not only to the certificates of canvass but a/so to the
election returns and the statement of votes. In other words, the search for the
t17ith about the true wi/ of the electorate should not be confined to the four cornes of the
certicte qfcanvass. The truth, if blocked by the opaque face of the certificates
of canvass, must be extracted from the election returns and statement of
votes. It is self-evident that discovering and distilling the truth of who wre
really elected by our people for the positions of President and Vicc-Presidcor
deserve more than a mechanical effort .... The determination of the authenticity and
due execution of the certificates of canvass calls for the exercise of

discretion. . . The prima{7 consideration in determining the authenticity and due
cxccution of the certificates of canvass is accr0yIo accuiacy in determining tMe
sovereign will qf the people. The need to fast track the determination of the will c

the people pales in comparison with thc. considecration ... The debate
contemplated is one that will ecat the truth as to the thoice of the people... The
canvassing must be transparent. I.awmakecrs must conduct the canvassing
without a taint of arbitrariness The worst type of arbitrariness is arbitrarcis
that runs roughshod over the sovereign will of the people (emphasis added) '4

CONCLUSION

In ending, it is appropriate to be reminded of the words of Karl Jaspers,
Ardent's mentor and friend. Jaspers distinguishes between the "mere politician" and
the "statesman." "Mere politicians," he says, seem like tigers in their unshakable
presence of mind, inhibited only by the self-discipline imposed by their goal, which
is power as such. To them, the people are a mass to be manipulated so that it will
obey, work and keep quiet. The statesman, on the other hand, is guided by moral-
political ideas in the framework of a historical situation." 5

Even- statesman must embody the ethos of his community. In carrying out
its roles, the member of the legislature cannot act in a moral vacuum isolating
hinself from the realities on the ground and totally ignoring the sentiments of those
from whom he derives his powers. By insisting on an interpretation of the
constitutional provision on canvass that absolutely forecloses inquiry into the
sovereign will the legislator demeans himself and defames his institution.

As the 12th Congress took its last bow to make way for the entry of the
newly elected members of the 13th Congress, a new set of representativcs \vwith a
fresh mandate from the people inherited the reigns of the legislature to perform the
sacred office of law making which is said to partake of the divine" ' One ferventh

84 l.opcc x. Senac of the Philippincs. ;.R No. 163556, in. 8, 2004 (Puno, J., ,wpa , tli opilon)
Nono Alfonso, S.I" I., 11',nct .lI V ew(oad.'ale'mcn. li ii. 1) \ii \ INQUIRI-I., jun. 12, 2004. it \12,
Slhzabcth Mcnsch, The I h1oiy 0'I o,\l, iic/ara l ' / "I /c1/ in T)I1 POI.1111 soi1, \\\ 14 ([);I id I

cd. 1990).
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hopes that our politicians take guidance from Jasper's words, facing Lip to thc'u
moral task of serving the greater good, the ethos of our democratic socicr y,
reflecting the people's will rather than the iumted and parochial interests that for
decades have impoverished and brutalized us.

- o0o


