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I. INTRODUCTION

At a time of global restructuring and calls for more responsive and
participatory governance, new partnerships are being sought, as are new means of
consolidating them through the creation of novel international structures. Today,
international instruments are innovative, transectoral and global in their approach. In
this evolving scene, the Global Environment Facility (GEF) emerges as a model
galaxial institutional experiment. The GEF can offer its experience as a blueprint for
others, but also, it can draw on them in order to continue being at the forefront of
the management of global public goods (GPGs).

A. THE ASCENDANCY OF GLOBAL PUBLIC GOODS

Against the background of globalisation, there is an increased awareness
that certain problems are impervious to frontiers and need therefore to be addressed
with global rather than individual action. All States become interested States and the
resolution of such problems benefits the international community as a whole. In this
context, lawyers often focus on and debate the emergence of an "international
community" and "common interest" issues. More pragmatically, economists refer to
the existence of global public goods (GPGs). Although one can note definitional
uncertainties regarding GPGs, they can in a general manner be understood as
"commodities, resources, services - and also systems of rules or policy regimes with
substantial cross-border externalities that are important for development and
poverty-reduction, and that can be produced in sufficient supply only through co-
operation and collective action to achieve them".' It is impossible to prevent
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everyone from enjoying the benefits produced by GPGs and consumption by one
individual does not detract from that of another. Examples include clean air or the
environment more generally. So too, the eradication of a communicable disease is a
GPG. What characterizes GPGs is that they produce cross-border externalities: thus
primary education is not a GPG but eradicating a communicable disease is. One can
also note that there are "global public bads" such as narcotics trafficking, terrorism,
and arms proliferation, the eradication of which will help promote a GPG.

B. How BEST TO MANAGE GPGs? THE QUESTION OF, AND NEED FOR,
INSTITUTIONS.

The problem lies in finding the best means of managing these common
interests. One solution is to set up institutions, although this alone may be
insufficient. As stated by the Report of the High-Level Panel on Financing for
Development Report, established to fulfill the commitments enshrined in the UN
Millennium Declaration: "for some global public goods, practicaly no ageny has effective
authority and existing agencies struggle to respond to probkms for which thy are ill-equipped or lack
a precise mandate"2. There exists as a consequence "several vacuums in globalgovernance''3.
At the same time, any solution to this problem should bear in mind the broader
context: expressed desires to strengthen the United Nations system 4, which implies
avoiding the unnecessary creation of new institutions or the duplication of activities.
In its executive summary, the Secretary-General's Millennium Report notes under
the tide "Networking for change" that "We must supplement formal institutions with
informal poligy networks, bringing together international institutions, civil society and private sector
organivZations, and national governments, in pursuit of common goals. '

5 Thus participation and
cooperation are also desirable features of the solution.

I Poirt3 Reduction and Global Pubkc Goods. Isusfor the Woldd Bank in Supporting Global Colectite Action
prepared by World Bank staff for the Development Committee (Joint Ministerial Committee of the World
Bank and the Fund on the Transfer of Real Resources to Developing Countries) for consideration under item
L.A of the Provisional Agenda of the September 25, 2000 Development Committee meeting. DC/2000-16,
September 6, 2000, page 2, paragraph 7.

2
UN Doc. A/55/1000 (26 June 2001) Report of the High-level Panel on Financing for Development,

page 23.
3id

4See for instance A/RES/49/252 (14 September 1995) entided Strengthening of the United Nations
System, which states for instance, in its second perambulator paragraph:

"Determined to strengthen the role, capacity, effectiveness and efficiency of the United Nations
system and thus improve its performance in order to realize the full potential of the Organization, in
accordance with the principles and purposes of the Charter of the United Nations, and to respond
more effectively to the needs and aspirations of the Member States,..."
SAvailable at http://www.un.org/millennium/sg/report/sumnrhtm
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Indeed, it is suggested that the inherent nature of GPGs leads to the need
for different types of institutions than those which have until now predominated.
Issues pertaining to the global environment for example, cut across both many
sectors and competencies of existing institutions. The problems to be addressed are
so integrally linked to development and sectoral policies, that while fully recognizing
the need for new funding to catalyze new approaches and action, the long term
solution must lie with integrating these concerns into sectoral and development
policies of governments, financing of development activities and the work of many
actors. Global by definition means it affects us all and this means that the solutions
must involve all. In this context there is a need not only for a solid North-South
partnership to resolve the challenge, but also for strong relationships at the local,
national and global level.

Until now, problem solving has tended to use a national frame of reference.
Today's challenges require a more holistic approach: the development of appropriate
instruments and approaches to meet the challenges at the global, regional and
national level in accordance with the needs of the particular problem at hand.
Innovative partnerships are one avenue. Within this context, the Global
Environment Facility (GEF) presents itself as one model for the management of
GPGs and indeed, finds itself in the thick of developments and new thinking on
their management.

C. HOLISTIC APPROACHES TO GOVERNANCE
AND THE FOSTERING OF NEIGHBORHOOD RESPONSIBILITIES

One should note briefly that whilst the protection of the environment, like
that of other common interests, is increasingly the subject-matter of international
concern, it does however herald a relatively new phase for international law and
international relations more generally. As the above quoted High-Level Panel Report
on the Financing for Development notes, the mechanisms for the effective
protection of common interests are still in need of being worked out. This is because
the paradigm shift, which has given a special place to common interests, has taken
place only very recently. These ideas may in some respects have been envisaged since
the adoption of the UN Charter in the aftermath of the Second World War, but they
really only took root with the end of the Cold War when co-operation became not
only effectively possible but also desirable. It is no coincidence that the GEF was
born in 1991.
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The essential features of the GEF which make it such an appropriate
solution to the challenge of managing common interests, lie, it is suggested, in the
fact that the GEF can in broad terms be seen as a form of trust, to the extent that
under this mechanism action is taken in the common interest and involves
relationships based upon confidence, which may loosely be termed the fiduciary
principle6 and under which, a system of checks and balances is created.7

The fiduciary principle operates more effectively in a community as
opposed to a unilateralist context. As has been noted: "A judicial system with a
dominant commitment to individual responsibility and self-reliance, for example,
may in many instances be markedly less prepared to oblige its members to be their
"brother's keeper" than one committed to fostering social co-operation and
"neighborhood" responsibilities"8 . As underlined, the effective presence of such a
community is only today emerging. Nonetheless, notions of collective responsibility
are being extended not only to traditional actors such as States, but also to entities
such as the private sector, NGOs, local communities and individuals.

Bearing this context in mind, the GEF serves as an interesting modeL
Beginning with the process of its establishment, a few lessons can be drawn from its
experiences for the purpose of gaining insights on its future functioning.

II. THE CREATION AND FUNCTIONING OF THE GEF IN TIME: A PHASE-
APPROACH

A. PILOT PHASE (1991-1994) : A PRELIMINARY STEP - THE NEED TO LEARN

1. Political Motivation and Mobilisation

6See P.D. Finn, "he Fiduciary Principle" in T.G. Youdan, Eqdy, Fidmdadris and Trut, The Carswell
Co., Canada, 1989, 1.

7 In his separate opinion in the Gabcikovo-Nagymaros Case, the then Vice-President of the
International Court of Justice (ICJ), Sir Christopher Weeramantry referred to the "first principle of modem
environmental law - the principle of trusteeship of earth resources". See Separate Opinion of Vice-President
Weeramantry, Gabdkow-Ngymaros Proa (H-ma)JS kia), ]de tn, 1C Rpots 1997, 7 at 102. There are in
fact two beneficiaries of this "truse: the environment is to be preserved in the interests of the international
community as a whole (an obligation relating to space), and also for future generations (a temporal obligation).

8P.D. Finn op dt at 6.
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In 1989, at the annual meeting of the Board of Governors of the World
Bank and the International Monetary Fund, the French Prime Minister suggested
establishing a fund of voluntary grants devoted to the global environment. He also
committed France to a contribution of 900 million French francs over a three-year
period.9 At the same session, the Federal Republic of Germany also pledged its
support for this initiative. 10 These proposals gave political momentum to the
creation of the Global Environment Facility.

Developed countries were favourable towards the GEF as a means for pre-
empting other proposals for the creation of financial mechanisms during the
preparations for the Rio Conference on Environment and Development (UNCED).
However, because of the global nature of the problem to be tackled, (i.e., climate
change, biological diversity and the ozone layer) it was important for the donor
countries to ensure the cooperation of developing countries and to establish a feeling
of partnership. Although the G77 and China did not play a key role in the pilot
phase of the GEF, the process became more inclusive over time and was certainly
consolidated with the restructuring phase in 1994.11

2. The Montreal Protocol Multilateral Fund as a Precedent

The Montreal Protocol Multilateral Fund established in 1991, which became
permanent in 199212, was a stimulus for the promotion of the GEF. States could
grasp the reality of the mechanism. One of the characteristics of this fund is that it is
applicable within a particular framework, which shapes the way the Fund is used.

The US$240 million Interim Multilateral Fund was created for the
incremental costs of compliance with the Montreal Protocol and has continued to
operate since 1991. The Fund is managed by an Executive Committee, which is
directly appointed by the Protocol's parties. The Executive Committee, which meets
three times a year and oversees the Fund's operations, is comprised of fourteen

11989 Annual Meetings of the Board of Governors, Summtra Proaedittgs (1989), page 79. It was
proposed that this fund be endowed with an amount up to 1 billion SDR.

0 lbid, 81-82.
"Ch. Streck, "The Global Environment Facility - A Role Model for International Governance", Global

EntironmentalPoklics, 2001, No2, pp.83-84.
i"Repot of the Fouitb Meeting of the Patis to the Montral Protocol on Substamrs that Dkte te Ozne Layr,

UNEP/ozLpro.4/15 annex IX. The proposals aimed at integrating this fund with the GEF were never
realised, which leaves the formner fully autonomous.
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Parties, of which seven are from "Article 5" States (ie. recipients of the funds which
are developing countries) and seven from "non-Article 5" States (ie. developed
States). The Executive Committee has established two sub-committees and there are
several independent advisory groups of experts and contact groups to share
experiences in various areas. A Secretariat assists the Executive Committee notably
in assisting the latter in its tasks of developing three-year plans and budget, a system
for fund disbursement, as well as in undertaking other management and monitoring
activities. The four implementing agencies involved with the Fund are: the World
Bank, UNEP, UNDP and the UN Industrial Development Organization (UNIDO).
Developed countries may also provide assistance on a bilateral basis. The
Implementing agencies assist recipient enterprises to prepare projects that are
reviewed by the Secretariat and then considered by the Executive Committee.1 3

It may be noted that, as clarified by the Sixth Meeting of the Parties in 1994,
the Fund enjoys legal capacity as is necessary for the exercise of its functions and the
protection of its interests and both the Fund and its Secretariat benefit from
privileges and immunities necessary for its functioning. 14 As of July 2002, some 32
industrialized States have made contributions to the Multilateral Fund to a total of
US$1.4billion. Four replenishments have already taken place.'5

The World Bank, in its capacity as one of the Implementing Agencies
created its own fund, the Ozone Projects Trust Fund, with funding provided by the
Multilateral Fund. In July 1991, the Executive Committee of the Montreal Protocol,
which is responsible for administering the Multilateral Fund, reached an agreement
with the World Bank 16. This agreement was in some ways a precursor to the
arrangements contained in the financial mechanisms set out in the Rio Conventions
on Climate Change and Biological Diversity, as it stipulated that the resources in the
Ozone Projects Trust Fund were to be administered by the World Bank according to
the policies adopted by the Executive Committee of the Montreal Protocol; ie. by a
governance structure located outside the World Bank group.

3. An Incremental Approach

13 See "General Information" The Semtanat of the Mu&iat'raFwntfor the Impkmentatios of the Montreal
Protoco, available at www.unmfs.org/general.htm

14Decision VI/16. Juridical Personality, Privileges and Immunities of the Multilateral Fund, Rpor of the
Sixth Meetin~ of the Payiis to the Montreal Protocol on Sebstau that Dekte the O ayer UNEP/OzLPro.6/7 10
October 1994, p. 21. Available at http://www.unep.org/ozone/mop/O6mop/6mop-7.e.pdf

1s See generally Mrllilateral Fmadfor the Impkmentation f the Montral Protocol (arat Nownmher 2002),
prepared by the Multilateral Fund SecretariaL See alto Reports of the meetings of the Executive Committee,
UNEP/OzLPro/ExCom/37/71, at ht.p://www.unmfs&or (last visited, November 2002).

16Agreement was reached between the Executive Committee and the World Bank in September 1991,
SecM91-1154, 6 September 1991.
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The GEF was set up in its pilot phase by a resolution of the World Bank's
Board. As such, the adoption of this resolution (91-5) represented a turning point for
the Bank in showing its willingness to get involved in the promotion of solidarity
mechanisms calling for innovative initiatives and activities in the environmental area.
The Bank then concluded a cooperative agreement with two UN agencies, UNDP
and UNEP, thereby demonstrating again a change in its institutional behavior.
However, all this could only occur after several significant steps were taken and
decisions made.

The importance of the fact that the GEF was first created as a pilot needs
to be stressed. In the early stages, participating governments did not have the
political will to reach an agreement on a formal structure, strategy and future for
such an entity. There was as yet no consensus on the fund's future. Some European
countries saw the Pilot as a learning phase and precursor of a future organization.
They saw the GEF as a mechanism "intended to grow into a more mature
instrument for addressing global problems". 17 Other countries, especially the United
States, viewed the GEF as a temporary institution, which would become obsolete
once the World Bank integrated the global environment in its portfolio.

The establishment of the GEF, first through a pilot phase of three years,
appears to have been crucial for getting the GEF off the ground. It allowed
governments and the international system to gain experience in designing projects to
address the global environment without having to agree on the formalities and
technicalities of the entity. The experience gained in this period served to lead the
way for the establishment of an independent financial entity to serve "as a mechanism
for international cooperation for the purpose ofproviding new and additional grant and concessional
funding to meet the agreed incremental costs of measures to achieve agreed global environmental
benefits."' 8

Global environmental benefits were understood in 1991 as covering four
main areas: 1) global warming and reduction of greenhouse gas emissions, 2)
protection of biological diversity, 3) protection of international waters and 4)
protection of the ozone layer. The funds would be used to cover the incremental
costs incurred through activities in these areas, that is the costs exceeding the
measures adopted pursuant to national environmental protection policies and
conducted in the absence of global environment concerns.

H. Sjbberg, The Crraton oftl GlobalEnrnmext Fadh'o, GEF, Working Paper 10, 1994, page 29.
"Paragraph 2, Insftmietfor the Estabsfhmern of the Reradred GEF
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4. The GEF as an Institutional Link Between the UN and the World Bank
Group

There was a clear political willingness to avoid the creation of new
bureaucratic structures. It was decided that existing institutions (UNDP, UNEP and
the World Bank), would manage the fund as Implementing Agencies. In October
1991, agreement was reached between UNDP, UNEP and the World Bank to
formalize arrangements in the area of operational cooperation among them. 19 This
agreement detailed the responsibilities of each of the three Implementing Agencies.
They were expected to collaborate each. in accordance with its respective
comparative advantages.

Indeed, the cooperation between the three agencies was meant to bring
practical and political advantages. Some countries favored a strong role for the UN
agencies, while others supported the leading role of the World Bank. The creation of
the GEF was a means of satisfying both groups. As a matter of fact, the idea of
bringing together the UN and the World Bank group broadened the support for the
new fund. Moreover, the GEF served to bring together the UN and Bretton Woods
institutions. This was a first for the UN system. It is interesting to note that ten years
later, calls are being made from all fronts for the strengthening of this type of
cooperation.

5. An Embryonic Governance Structure and the Absence of an Arbitrator

The countries participating in the financial mechanism in its Pilot phase
formed the Implementation Committee. This Committee reviewed the work
program proposed by the Implementing Agencies. Participating governments were
defined as those that had contributed to the Facility or had announced their
intention of doing so. Major donor nations had preponderant influence in the GEF.
Every decision had to be taken by consensus.

A group of sixteen scientists, the Scientific and Technical Advisory Panel
(STAP), established by UNEP, would advise the Participants on scientific issues.

19See Annex C of Resolution No 91-5 adopted by the Executive Directors of the World Bank, which

established the GEF in its pilot phase.
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This Panel was designed to help ensure the scientific and technical integrity of GEF
process.

The beneficiaries were the developing countries that met the Bank's
borrowing requirements or UNDP criteria for receiving technical assistance. They
did not have to satisfy the conditions for a Participating state. By virtue of a special
program administered by the UNDP, non-governmental organizations (NGOs)
could also benefit from grants. In addition, during the project preparation phase,
NGOs and local populations gained the right to be consulted on the feasibility of the
activities to be undertaken.

In rather blunt words, the Independent Evaluation of the Pilot Phase of the
GEF, completed in 1993, states that "The coordination arrangements among the
Implementing Agencies that were supposed to result in interagey ynergv and provide kadership for
the GEF as a whole have proved to be ineffective."'

During the Pilot phase, the tensions between the Implementing Agencies,
especially UNDP and the World Bank had worsened. These differences were played
out in the Implementation Committee 2l, and related to power influence and control
According to the GEF Independent Evaluation, the problem was due less to
competition as such, than to the absence of an arbiter who could have provided
guidance and decisions. A sense of diffusion-of-responsibility led to competition
between the agencies. The UN agencies were not willing to accept the World Bank's
leading role and each Implementing Agency interpreted the policies decided upon by
the Implementing Committee in its own way.22

B. THE "CONSOLIDATION-OF-MATURITY" PHASE (1994-):
THE ADOPTION OF THE INSTRUMENT FOR THE RESTRUCTURED GLOBAL

FACILITY

1. International Emulation and Stimulation: Preparation for the Rio Summit

201994, page 7
21

H. Sjoberg, Restructuring the Global Environment Facility, GEF, Working Paper 13, 1999, pages 8-
11.

22
ndependent Etuation of the Pilot Phase, GEF, 1994, pages 99-101.
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As of April 1992, the states participating in the GEF agreed to undertake an
evaluation and revision of its mechanism, initially established as a three-year pilot.
The restructuring of the GEF was considered a key item in the preparations for the
Rio Conference on Environment and Development as well as during the
negotiations of the Climate Change and Biological Diversity Conventions. This
mechanism, being the object of great interest among Rio Conference participants,
would ultimately be reformed according to the criteria and principles advanced by
many of the participants to the above-mentioned negotiations.

Negotiations for restructuring the GEF began in 1993. In order to prepare
for the restructuring, the GEF had commissioned an independent evaluation of the
Pilot phase that concluded:

"The GEF is a promisin& and present4 the on4 significant,
mechanism for funding programs reletant to the protection of the global
environment. However, the promise of this significant new fund will not be
realized unless there are fundamental changes in the GEF strategies, the

functions and relationships of its organizational components, and operating
procedure."23

In addition, some of the donor countries were averse to repeating the process of the
Ozone Trust Fund (the Fund created by the Bank for promoting the Montreal
Protocol objectives). The latter was not considered effective and some donors felt
they did not adequately influence its running. Others wanted to avoid the
proliferation of funds commensurate with the proliferation of environmental treaties.
Instead, they envisioned the GEF as the financial mechanism for all future North-
South financial transfers for environmental projects with global impact. On the
other hand, developing countries along with UNEP called for one or several new
"green" funds. However, when UNCED convened, the OECD countries refused to
consider this option as well as the creation of a new institution. The G77 had to
accept the GEF as a financial mechanism for the Conventions, but they made it clear
that restructuring the GEF would be unavoidable.

2. An Opportunity to Clarify the Role and Identity of the GEF

23Op. il.

[VOL. 77



GLOBAL ENVIRONMENT FACILITY

The 1992 United Nations Conference on Environment and Development
(UNCED) and the preparations leading up to it as well as the negotiations of the
Framework Convention on Climate Change and the Convention on Biodiversity,
which were opened to signature in June 1992, served as the catalyst for a two-
pronged phase of parallel negotiations. One phase would focus on the restructuring
of the Facility so as to render it a permanent entity, while the other would focus on
the replenishment of its funds. The GEF thus gradually developed an identity, a
development that responded to the grievances of those seeking to reform the GEF.
For developing countries, the principal concerns centred on, first, the principles of
universality and transparency in the administration of the Facility, namely with
respect to governance and the decision-making procedures, and, second, the
accountability of the trustee (i.e. the World Bank) towards Participating states, be
they donors or beneficiaries. These diverse negotiations also presented an
opportunity to refine the profile of the GEF. In fact, one of the requests of the
developing countries was that the resources allocated to this fund by developed
countries be increased. Developing countries also requested that these funds be new
funds, supplied over and above existing resources (i.e. bilateral and multilateral
development assistance). Moreover, southern countries advocated the need to widen
the scope of applicability of this mechanism so as to enable it to address a wider
range of global environmental concerns, including financing various activities
contained in Agenda 21, the Program of Action adopted at Rio.2 4

It should also be noted that the developing countries accepted the GEF as
the financing entity for the Climate Change Convention and the Biodiversity
Convention, but only on an interim basis and on condition that it be restructured in
accordance with criteria contained in both conventions. 2 The responses to these
requests and others provided an opportunity to clarify the role and identity of the
GEF within the muliflateral and bilateral mechanisms that were expected to finance
environmental protection activities. They led to the adoption of the Instrument for
the Establishment of the Restructured Global Environmental Facility26

The negotiating process lasted two years and required seven meetings. It
was concluded in March 1994 in Geneva. It should be recalled that the GEF was
designed to finance only the incremental costs related to global environmental

24UN Doc. A/CONF.151/26.
2See articles 11 and 12 of the Climate Change Convention and articles 21 and 35 of the Biodiversity

Convention.
26 For the text of the Instniment, see !LM 33 (1994), pp.1283ss.
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protection in the four focal areas as identified in the GEF Pilot phase. Other matters
relating to the global environment and to Agenda 21, such as soil degradation, were
included within the scope of application of the GEF upon the condition that they
relate to one of the four focal areas and produce global environmental benefits.

3. The Replenishment Phases and the Strengthening of the Position of the
GEF: Towards an Enlargement of its Operations and Activities

The subsequent replenishment phases that take place every four years have
contributed to strengthen recognition of, as well as the position of, the GEF as a
crucial financial mechanism. A clear indication was provided with the third
replenishment of the GEF, initiated in October 2000 with a planning meeting for the
replenishment negotiations. The planning meeting welcomed the "initiation of the third
GEF replenishment process and noted the importance of the GEF as the leading multilateral

funding mechanism for global environmental protection..." 27. In August 2002, the donor
countries agreed on the replenishment of the GEF's trust funds by US$ 2.97 billion
to cover operations and activities from 2003-2006. 28 This was the largest
replenishment that took place since the establishment of the GEF.

The benefits deriving from the "unitary" nature of the GEF have been
confirmed. It allows for synergies among focal areas covered by the GEF and
contributes to raise more substantial resources than individual funds created for
specific purposes would do. The GEF is the largest single source of funding for the
global environment.

The December 2001 meeting of the Council went in this direction in
proposing to enlarge the scope of activities of the GEF. It expressed "unanimous
support for the designation of land degradation as a focal area, recognijng, in particular, that land
degradation is a global issue and that in addressing land degradation, the GEF will be making a
significant contn'bution to poverty alkviation and sustainable development."29 At its May 2002
meeting, the Council confirmed this position with the proposal of an amendment to
the Instrument. In addition, it proposed that persistent organic pollutants be also
considered as a focal point and that the agreed incremental costs of activities to
achieve global environmental benefits concerning chemicals management as they
relate to the focal areas of the GEF be eligible for funding.3°

27GIobal Environment Facility (2000), Swmnary of /m Co-Cairy, Planning Meeingfor the Third GEF
Repknishment, GEF Secretariat, Washington DC.

m See Summary of Negotiations of the Third Replenishment of the GEF Trust Fund, GEF/A.2/7.
29Joint Summary of the Chairs GEF Council Meeting December 5-7, 2001, p. 8, par 42
30Joint Summary of the Chairs, GEF Council Meeting May 15-17, 2002, p. 7, para.30 and Annex; see
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The second GEF Assembly, which took place in Beijing, China, from
October 16-18, 2002, approved these amendments; they should then be adopted by
the three Implementing Agencies in accordance with their respective rules and
procedural requirements.3 1 Two new subparagraphs are added to paragraph 2, to
include two new focal areas: land degradation, primarily desertification and
deforestation (subparagraph (e)) and persistent organic pollutants (subparagraph (0).
Paragraph 3 is revised to read as follows: "The agreed incremental costs of activities to achieve
global environmental benefits concerning chemicals management as they relate to the above focal areas

shall be eligible forfunding. The agreed incremental costs of other relevant activities under Agenda
21 that may be agreed by the Councl shall also be eligibk forfunding insofar as thy achieve global
environmental benefits by protecting the global environment in the focal areas."32

III. INSTITUTIONAL CHARACTERISTICS

In order to understand the institutional profile of the GEF, it is important
to take into account that the restructured GEF emerged from an innovative process
of diplomatic negotiation. In the restructured GEF the institutional set-up assigns
the roles in the system. The work sharing ensures checks and balances between the
actors and the institutions.

A. THE ESTABLISHMENT OF THE GEF: AN INNOVATIVE PROCESS OF
DIPLOMATIC NEGOTIATION

The Instrument for the Establishment of the Restructured Global
Environment Facility was fashioned within the context of the hitherto traditional
practice of international meetings between representatives of States, interested
international institutions as well as non-governmental organizations. However, its
outcome was neither carried out by virtue of an interstate treaty nor as a result of an
agreement between international organizations destined to create a new common
institution towards which they could claim parenthood rights on an equal basis (such

also Proposed Amendments to the GEF Instrument, GEF/C.19/14, April 200Z
31See Infra, 5.1.
32 See Appendix to the Beijing Declaration of the Second GEF Assembly, October 18, 2002.
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as the World Food Programme for example).33 These scenarios emerged during the
course of negotiations, but were not retained.

Instead, the GEF was created on a special legal basis. The seventy-three
States attending the Geneva Meeting of March 1994 that successfully completed the
negotiations supported the adoption of the Instrument for the Establishment of the
Restructured Global Environment Facility. They also agreed on the Replenishment
of the Fund, which was to receive more than 2 billion US dollars over a period of
three years. As a second stage, in accordance with the Instrument, the World Bank,
the UNDP and the UNEP each adopted the Instrument by way of a resolution or a
decision of their respective competent bodies and in accordance with their own rules
of procedure and regulations.34 It was therefore these three international institutions
that created this financial mechanism, with the States having previously accepted its
establishment, thus granting it political legitiinacy.

On the institutional level, the establishment of the restructured GEF was
the result of a joint action by the World Bank and the United Nations, represented
by the UNDP and UNEP. This marked a difference with the GEF in its Pilot phase
for the set-up of which the Bank played a predominant role. However, it is
interesting to note that formally, only the Bank had legal capacity for establishing this
mechanism, the Instrument providing that the GEF trust fund is to be established by
a resolution of the executive directors of the Bank.35 The involvement of UNDP and
UNEP through the adoption of decisions was merely of a political nature and served
to demonstrate the common willingness of the institutions to work together.

The GEF remained located within the World Bank, as it had been during its
Pilot phase. Its autonomy and independence were, however, both confirmed and
strengthened. A functionally independent Secretariat was created with its Chief
Executive Officer (CEO) being accountable to the GEF Council, which is the main
executive organ. The instrument governing the restructuring of the GEF also called
for and clarified the coordination and allocation of roles between the organizations,
be they trustee and Implementing Agency for the World Bank, or Implementing
Agencies for the UNDP and the UNEP.

33See Laurence Boisson de Chazoumes, "The Global Environment Facility Galaxy: On Linkages

among Institutions" in Max Planck, Yearbook of United Nations Law, vol.3, 1999.
-Resolutions No94-2 and No94-3 of the Executive Directors dated 24 May 1994 and Resolution

No487 of the Board of Governors of the World Bank adopted 7 July 1994; Decision of the Executive Board of
the United Nations Development Program for and of the United Nations Population Fund, DP/1994/9,
adopted 13 May 1994; Decision adopted by the Governing Council of the United Nations Environment
Programme, SS.IV.1, adopted 18 June 1994. The mechanism entered into force 7 July 1994 and the new special
trust fund became operational on 16 March 1995 (see paragraph 6(c) of Appendix C of the Instrument).

3s See paragraph 8 and Annex B of the Instnrunent.
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The GEF offers challenging institutional perspectives for promoting
international cooperation and its usefulness has since been recognized, even if work
remains to be done to further integrate and mainstream global environment
concerns within the activities of its Implementing Agencies. 36

B. GOVERNANCE AND UNIVERSALITY AS CORE FEATURES OF THE GEF

The restructuring of the GEF offered some assurance to States and other
international actors that sought greater transparency in the functioning of the
mechanism. They also wanted the GEF to be more universally representative and
more democratic. The preamble to the Instrument affirmed that the Fund was
restructured "to ensure a governance that is transparent and democratic in nature (and) to
promote universaiy in its participation." These preoccupations are reflected in the
mechanism's structure, the decision-making process as well as in the relations
between this mechanism and the international institutions that assume the roles of
trustee and Implementing Agencies.

The Instrument provides for an Assembly, a Council, a Chief Executive
Officer/Chairman of the Facility, a Secretariat, and a Scientific and Technical
Advisory Panel (STAP). The latter was put in place by UNEP pursuant to the
provisions of the Instrument 37 . UNDP, UNEP and the World Bank are identified as
the three Implementing Agencies accountable to the Council for their GEF-financed
activities.

1. The Council as the Main Executive and Stewardship Organ

a. Composition of the Council

The Council is the main executive organ. Its composition had initially led to
lengthy discussions. The OECD favoured a small and balanced Council, whereas the

-' See Study of GEFs OveraI Pedrmana, GEF, 1998, pages 38-53.
37Paragraph 24 of the Instrument reads as follows: "UNEP shall establish, in consultation with UNDP

and the World Bank and on the basis of guidelines and criteria established by the Council, the Scientific and
Technical Advisory Panel (STAP) as an advisory body to the Facility. UNEP shall provide the STAP's
Secretariat and shall operate as the liaison between the Facility and the STAP".
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G77 wanted the majority of Council members to come from developing countries.
Today, the GEF Council is made up of thirty-two members. Its composition is
designed to reflect two preoccupations, one relating to representation of all
participants in a balanced and equitable way, the other taking into account the
financing efforts made by contributors. Following the constituency make-up of the
Bretton Woods institutions, members emanate from groups of States. Of the thirty-
two members composing the Council, 18 are from beneficiary countries, of which
sixteen are from G77, China, and two from countries of Central and Eastern Europe
and the former Soviet Union, while 14 are from industrialized countries. Some
groups however include both beneficiary and non-beneficiary countries. The major
financial contributors can make up their own group.

In its paragraph 16, the Instrument provides that:

The Council shall consist of 32 Members, representing constituency groupings
formulated and distributed taking into account the need for balanced and
equitable representation of all Participants and giving due weight to the funding
efforts of all donors. There shall be 16 Members from developing countries, 14
Members from developed countries and 2 Members from the countries of
central and eastern Europe and the former Soviet Union, in accordance with
Annex E. There shall be an equal number of Alternate Members. The
Participants in each constituency shall appoint the Member and Alternate
representing a constituency. Unless the constituency decides otherwise, each
Member of the Council and each Alternate shall serve for three years or until the
constituency appoints a new Member, whichever comes first. The constituency
may reappoint a Member or Alternate. Members and Alternates shall serve
without compensation. The Alternate Member shall have full power to act for
the absent Member.

The constituency phenomenon (i.e. alliances of States) is an interesting feature for an
international community of more or less 200 States seeking rationalization and
effectiveness in taking decisions. Economic power and subsequent power in
decision-making processes should not, however, be the only criteria for constituting
constituencies. There too the GEF Instrument has been innovative in setting criteria
based on diverse grounds. Paragraphs 3 and 4 of Annex E attached to the
Instrument provide that:

"3. For each geographic region referred to in paragraph 2, recipient
constituencies shall be formed through a process of consultation among
the GEF recipient country Participants in the region in accordance with
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their own criteria. It is expected that in this consultation process a
number of criteria will be taken into account, including

(a) Equitable and balanced representation from within the
geographic region;
(b) Commonality of global, regional and subregional environmental
concerns;
(c) Policies and efforts towards sustainable development;
(d) Natural resource endowment and environmental vulnerability;
(e) Contributions to the GEF as defined in paragraph 25(c)(1ii) of
the Instrument; and
(f) All other relevant and environment-related factors.

4. The non-recipient constituencies shall be formed through a process of
consultation among interested Participants. It is expected that grouping of
non-recipient countries will be primarily guided by total contributions as
defined in paragraph 25(c) (iii) of the Instrument."

It is interesting to note that there are currently several mixed constituencies of donor
and recipient countries. As such this phenomenon is important to be taken into
account in terms of political leverage in the decision-making process.

The constituency model could be replicated in other fora. It brings with it
legitimacy as the grounds and criteria for selection are negotiated and transparent. It
allows for all States to be represented in non-plenary organs of an institution.

b. The Council as The Driving Force

The Council meets on a bi-annual basis and enjoys important prerogatives.
It is responsible for adopting and evaluating the operational policies and the
programs of the GEF. It was also granted decision-making powers regarding the use
of GEF resources. 38 The World Bank, the UNDP and the UNEP, in their capacities
as implementing agencies and the Bank as trustee, are accountable to the Council for
their activities that are financed by the GEF.39 The Council also has the task of
approving the administrative budget.

38Paragraph 20 (e) of the Instrument.
39 Paragraph 22 of the Instrument.
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2. A Functionally Independent Secretariat and the Chief Executive Officer
(CEO)

The GEF benefits from the services of a functionally independent
Secretariat, 40 supported administratively by the World Bank. During the negotiations,
it became increasingly clear that there was a need for a secretariat with the mandate
to manage the GEF. Initially, the donors would have preferred the option of a
secretariat within the World Bank. Throughout the process, the US and some other
OECD countries saw the merit of a GEF Secretariat. However, the case was made
against an independent secretariat, which would have hinted at a new institution.
Instead, the idea of a "functionally independent Secretariat" within the World Bank
provided a way out. The Secretariat, headed by the Chief Executive Officer (CEO),
would be physically located in and administratively supported by the World Bank;
functionally it would be independent and not supervised by the World Bank.

The three Implementing Agencies propose the CEO's candidacy and the
Council appoints him or her. He or she is the head of the Secretariat and is directly
accountable to the GEF Council. Among the tasks of the CEO is the significant and
strategically important role of co-presiding Council meetings.4' OECD countries
wanted the CEO to chair Council meetings, again reflecting the World Bank model.
The G77 favoured a chairperson elected from the Council as practiced within the
UN system. Finally, both sides found a compromise by blending the two systems:
two chairpersons chair the Council, the CEO of the Secretariat and an elected
Chairperson. A division of responsibilities between these two chairs is detailed in
paragraph 18 of the Instrument.

The Secretariat is the only permanent institution that works exclusively for
the GEF. It is made up of about fifty professional and support staff. Its permanent
presence and its highly qualified and motivated staff make the Secretariat an
influential player. GEF staff is Bank staff appointed pursuant to appointment letters
which confer upon them all rights, obligations, privileges and immunities of Bank
staff. Moreover, the preparation and formulation of Council documents gives the
Secretariat an input with respect to GEF policies. The Secretariat carries the
institutional memory and stands for continuity of the GEF. It maintains contact with
all actors and facilitates communication among them, making it the centrepiece of
the GEF galaxy.

4°Paragraph 21 of the Instrument.
41Paragraph 18 of the Instrument.
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3. The GEF Assembly: About Inclusiveness

The GEF Assembly consists of representatives of all Participating States. 42

While in 1991 all developing countries wishing to become Participating States were
asked to make a financial contribution to the Fund, this requirement was abandoned
in 1994. This decision was one of the responses to demands for universality. The
Assembly meets every three years and is primarily responsible for examining the
general policies and operations of the GEF, for reviewing and evaluating the
operation of the Facility and for approving, by consensus, amendments to the
Instrument on the basis of recommendations by the Council.43 It met for the first
time in New Delhi (India) in April 1998 and met for the Second Assembly in
6 ctober 2002 in Beijing (China). The Meetings helped demonstrate the support, and
the ownership that had consolidated over time, of all groups of States towards the
GEF.44

The holding of GEF assemblies plays a role in making the GEF more
legitimate and inclusive at the political level. In October 2002, the Assembly was
called upon to enlarge the GEFs scope of activity, "noting that since the first Assemby,
the GEF has produced significant results in effectively using its resources for global environmental

protection and sustainabk development, has strengthened and clarified its institutional structure, and
improved the eflciengy and effectiveness of its management and operations".4

3. The Decision-Making Process as a Vehicle for Consolidating Universality

The decision-making process was an important issue during the negotiations
surrounding the restructuring of the Instrument. For the developing States in
particular, such a process was supposed to reflect the donor States' willingness to
ensure that all members of the international community would administer the GEF
collectively. It was to be an expression of the concern for universality, as expressed
notably in Agenda 21.

42Paragraphs 13 and 14 of the Instrument. As of October 15, 2002, there are 173 Participating States.
43 This was done during the Second Assembly, which took place in Beijing, China, in October 2002.

See supra 2.2.3.
4 See The New Dehli Statement of the First GEF Assembly, IntmeraionalEnironrmnt Repoiler, 21 (1998)

396-397; see alro, Beijing Declaration of the Second GEF Assembly, October 18, 200Z
45 Beijing Declaration of the Second GEF Assembly, October 18, 2002
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The governing principle in the decision-making process is that of consensus
within the Assembly and the Council. If "no consensus appears attainable"46 at the
Council, a formal vote is taken. The voting procedure is governed by the principle of
a double weighted majority, which requires a 60% majority of the total number of
Participating states as well as a 60% majority of the total amount of contributions
made to the Trust Fund of the GEF47 .

The adoption of this double weighted voting system, based on States'
economic power on one hand, and the method of one vote per State on the other,
and which also contains the possibility of a veto, responded to the concerns
regarding universality as expressed by the developing countries. It also responded to
the expectations of the donor States by providing them with the possibility of a
qualified majority vote.48 So far, since the GEF Council has always been able to
proceed by consensus, it has never needed to vote.

4. The STAP: a vehicle for scientific expertise

A 12-member scientific and technical advisory panel (STAP) established by
UNEP, provides the GEF Council with objective scientific and technical advice on
GEF policies, operational strategies, and programs. It also conducts selective reviews
of projects. Besides responding to demands, STAP is also engaged in bringing to
GEF's attention new findings and thinking in global environmental protection.4 9 The
Panel maintains a roster of experts and its work is supported by a secretariat based at
the UNEP headquarters in Nairobi. The GEF Council sets its terms of reference.50

The latter wants to strengthen the role of STAP in the GEF system.

46Par 25(b) of the Instrument.
47For more details concerning the conditions for the breakdown of the votes regarding the

contributions made to the trust fund of the GEF and other associated practices, see Article 25(c)(iii) of the
Instrument.

4SThis voting procedure is different than the one in place at the World Bank and at the International
Monetary Fund. The latter is based on the share of capital contributions to the organisations (a small equal
number of votes is also allocated to each member state, independently of its contribution to capital).

49 See Quadrennial Report of STAP on the broad scientific and technical issues that emerged during
the Second phase of the GEF.

" The STAP is a mechanism that ensures quality control, a role to be further strengthened. At its
meeting of 18 December 2001, the GEF Council "recognised the need to strengthen the central role of STAP
in the GEF system so as to enhance the quality of GEF-funded activities". Joint Summary of the Chairs, GEF
Council Meeting, December 5-7, 2001, p. 7, par. 31.
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C. THE WORKING RELATIONSHIP BETWEEN THE WORLD BANK AND THE
UNITED NATIONS:

CREATING A CONFIDENCE BUILDING CLIMATE

Even though it appears today that there is an even greater need for a close
partnership between the Bank and the UN,5' ten years ago the two organizations
lived worlds apart from one another. By bringing the two institutions together, the
GEF was a pioneering endeavor in this context.

The creation of the GEF meant effective cooperation between institutions
with very different cultures. It was a first in the history of the UN system.
IMlechanisms and processes were put in place to strengthen this partnership.

1. The Executive GEF Operations Committee (GEFOP)

The original GEFOP convened at least quarterly and included
representatives of the Secretariat, the Implementing Agencies, STAP and
representatives from Conventions. The GEFOP was the mechanism for
consultation on project proposals. However, most participants agreed "that GEFOP
tended to create unnecessary conflicts among Implementing agencies as well as
between the Secretariat and the agencies".5 2 It was replaced in 1996 by a new
procedure for project review, under which the Secretariat would hold bilateral
consultations with each of the Implementing Agencies. In early 1997, a "new
GEFOP" was established as a forum where GEF policies are discussed on a regular
basis. Chaired by the Secretariat, it is composed of the chair of STAP,
representatives from the Implementing Agencies, and, where indicated,
representatives from the Secretariats of the Conventions. Over time, the GEFOP's
function has evolved towards being less implicated in the decision-making process,
although retaining a role in legitimising the inter-institutional cooperation.

51 "The Bank's partnership with the UN, already robust, will likely grow in significance. Many of the
global priorities for Bank participation involve significant collaboration with UN agencies, as in the Global
Environrnent Facility, or in UNAIDS, where the UN has the convening role. The UN brings to such
partnerships its global membership and convening role, its large in-country presence, and the substantial
expertise of its specialized agencies. The Bank can add its operational expertise and its capacity to mobilize and
leverage resources". See Porly Rediaon and Global Pubic Goods. Issusfor the World Bank in Sppodrng Global
Colka ce Adion, op cit., page 11, paragraph 41.

s2Stdj ofGEFs Onmra/Peronxmaa, GEF, 1998, p.60, par 364.
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2. Other Means of Communication and Coordination

The Secretariat and the Implementing Agencies have also put in place other
tools for coordination such as regular meetings among the heads of the
Implementing Agencies, portfolio consultations among the Agencies, focal area task
forces and cross-sectoral task forces. s3

In this evolutionary process of enhanced cooperation, the GEF Secretariat
plays an important role. It maintains constant relationship with all actors. It consults
Council members, the Implementing Agencies and the NGOs. This facilitation role
has contributed to erase aspects of confrontation. S4 It is all the more important in a
context whereby the number of players is increasing. The Interamerican
Development Bank (IDB) and the Asian Development Bank (ADB) have been both
granted direct access to GEF resources for the interpretation of GEF projects.55

It is interesting to note that the Instrument stipulates that an agreement was
to be concluded between the three Implementing Agencies. This agreement was
reached in 1991 for the pilot phase of the GEF, but has not yet been negotiated
since the GEF restructuring. This seems to demonstrate that cooperation has found
place in the regular course of activities of the GEF.

All these features have contributed towards making the Implementing
Agencies work better together and learn from each other. As an example, the World
Bank's good practices relative to the monitoring of projects have inspired similar
practices in UNDP. Donor confidence in the mechanisms has benefited from the
increased inter-institutional cooperation.

3. The Issue of Duplication of Roles: Complexification in the Decision-
making Process and Project Cycle

According to the GEF principles, the project proposals have to be
developed by recipient countries, NGOs and other entities. It is the task of the
Implementing Agencies to match these proposals with the GEF Operational
Programs. As project ideas are initially explored, the Agencies have to consider
whether the project idea contributes to the objectives of an operational program.

S4tudy of GEF's Owrall Pedrmawc, GEF, 1998, pages 61-63, paras 373-384.
s4See above part 2.1 on the Pilot Phase of the GEF.
ssJoint Summary of the Chairs, GEF Council Meeting October 14-15, 2002, p.5, par. 29.
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The other organizations are informed of each other's request. The project then has
to be harmonized with the Implementing Agencies' project cycles. Thus, through a
complex procedure, the project must be aligned with the requirements of the GEF
and those of the Implementing Agencies. The end result is that every project needs
to be approved twice, first by the GEF Council and then by the executing organs of
the Implementing Agencies. In addition, all this must happen according to the
guidance of the Conventions. The combination of these requirements has
contributed to make the GEF project cycle very complex.

Although the procedure for requesting funds from the GEF is indicative of
the close relationships between institutions and the necessary empowerment of
Implementing Agencies for promoting the global environment, it has lost some of its
value in the turmoil of procedural requirements. Simplification would hence both
increase ownership by the players and improve GEF visibility in the GEF project
approval process. One possibility would be for the Implementing Agencies to
streamline their project cycles as much as possible, whilst at the same time requiring
that the GEF projects (previously approved by the GEF Council) are properly
known and discussed by the executive organ of the relevant Implementing Agency.
The mainstreaming of the global environment within the Implementing Agencies
should be understood in financial, operational as well as in political terms.

D. THE GEF AND THE CONFERENCE OF THE PARTIES (COPS)

The GEF mechanism is also to be understood within the context of its link
with the Conventions protecting the global environment.5 6 These institutional and
conventional relations add a new dimension to the dynamic since they give the COP
input and thus influence on the use of GEF resources.

The GEF serves as the financial mechanism for the Convention on
Biological Diversity and its Biosafety Protocol (when it enters into force), and the
UN Framework Convention on Climate and the Kyoto Protocol (albeit in specific

S6Both the UN Framework Convention onClimate Change and the Convention on Biological
Diversity accepted the GEF as the financing entity for the conventions, albeit in a first stage on an interim
basis, and on the condition that it be restructured, see J. Werksman, "Consolidating Governance of the Global
Commons. Insights from the Global Environmental Facility", Yearbook ofInternationalEnmironmentalLaw. 1995,
Volume 6, pages 27-63.
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terms as agreed upon in the Marakesh Agreements).5 7 It also provides financing for
Eastern Europe and Commonwealth of Independent States (CIS) countries under
the Montreal Protocol on the protection of the ozone layer. At the final negotiations
for the international instrument on certain persistent organic pollutants (POPs
Convention), it was agreed that a financial mechanism would be established for the
purposes of the convention, and the GEF was identified as the principal entity
entrusted with that task on an interim basis. The GEF was also called upon to
implement as soon as possible an operational program for persistent organic
pollutants.5

8

Would the Conference of the Parties of the UN Convention to combat
desertification in more countries experiencing serious draught and/or desertification,
particularly in Africa, so decide, the Second. GEF Assembly confirmed that the GEF
would be available as a financial mechanism of the Convention. 9 An operational
program for prevention and control of desertification and deforestation through
sustainable land management should be developed.A6 As can be seen, the GEF has
become a financing mechanism under a number of conventions with growing
responsibilities under each of them. It is currently the only multi-convention
financing facility in existence.

As the financial mechanism of a convention, the GEF is accountable for
operationalizing the guidance approved by the COPs concerning the policy, strategy,
program priorities and eligibility criteria relating to the access to and utilization of the
resources of the mechanism in the area covered by the convention. The GEF
reports to each Conference of the Parties on how it has responded to the guidance
approved by the Parties.

57SCe in particular Decision 5/CP 7; Decision 6/CP 7 and Decision 7/CP 7, Report of the Conference of the
Partier on it" Seirnth Sesion, Held at Marmkesh from 29 October to 10 November2001 FCCC/CP/2001/13/Add-I 21

January 2002, pp. 32-45. See aLro Second Assembly of the Global Environment Facility, Beijing, China, 16-18
October, 2002, Statement by Joke Waller-Hunter, stating that "the Marrakesh Accords established three new
funds: the Special Climate Change and Least Developed Countries Funds under the Convention, and the

Adaptation Fund under the Kyoto Protocol. The funds are to be managed by the GEF."
" The Second GEF Assembly has approved the following amendment to paragraph 6 of the

Instrument, establishing that "the GEF shall also be available to serve as an entity entrusted with the operation

of the financial mechanism of the Stockholm Convention on Persistent Organic Pollutants." See Beijing
Declaration of the Second GEF Assembly, October 18, 2002.

s1 Beijing Declaration of the Second GEF Assembly, October 18, 2002, paragraph 2, by which "the
Assembly, recalling paragraph 39(f of the WSSD Plan of Implementation, confirms that the GEF shall be

available as a financial mechanism of the UN Convention to Combat Desertification in those countries
Experiencing Serious Drought and/or Desertification, particu larly in Africa, pursuant to paragraph 21 of the

Convention, if the Conference of the Parties should so decide. In this regard, the Assembly requests the

Council to consider any such decision of the Conference of the Parties with a view to making the necessary
arrangements."

'"Joint Summary of the Chairs, GEF Council Meeting, October 14-15, 2002, p.
4

, par. 21.
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The GEF relaionship to the global environmental conventions is a crucial
component of the GEF mandate and raison dft. It pertains to its political legitimacy.
GEF assistance is critical to advancing the aims of the conventions in developing
countries, and to assisting such countries to integrate global environmental concerns
into their sustainable development strategies, policies, and actions. Also to be noted,
is that by placing the financial and technical activities to be undertaken within
conventional legal frameworks, the global environmental conventions provide a
framework within which to assess the legitimacy of the actions undertaken by the
GEF Implementing Agencies, i.e.: the World Bank, UNDP and UNEP,61 as well as
by the executing agencies. This point which so far has not been fully explored, has
significance for making the Implementing and executing Agencies more accountable
in this area.

Work still remains to be done concerning the collaboration between GEF
and the COPs. As stated by the Council at its meeting of December 2001, there is a
"proliferation of guidance and priorities" emanating from the COPs.62 There is a
need for dialogue on this matter to ensure that the GEF is able to respond
adequately to all requests. On the scientific level also, exchange of views between the
STAP and the advisory panels of the Conventions would contribute to enhance
quality and effectiveness for meeting global environmental targets. 63

IV. THE GEF IN THE INTERNATIONAL SYSTEM: OPENING THE DOORS TO
OTHER PARTNERS

Within the framework of the GEF, there exists a clear desire to associate
other partners, such as NGOs and local populations.64 This participation manifests
itself in different ways, depending on the actors involved.

61See paragraph 15 and 26 of the Instrument.
62Joint Summary of the Chairs, GEF Council Meeting, December 5-7, 2001, par 37.63 The STAP has made recommendations in this direction. See Quadrennial Report of STAP on the

broad scientific and technical issues that emerged during the Second phase of the GEF, GEF/A2/Inf.2/Add.l.
64Article 28 of the Instrument also refers to the collaboration of multilateral development banks,

development agencies, national institutions, private sector entities and academic institutions.
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A. NGOs and Local Communities

1. About Networks and Observer Status

When the GEF pilot was established, the position of NGOs was rather
weak, but it strengthened over time. Today, participation by NGOs, both local and
international, is crucial, not only at the project level but also at the policy level.

The GEF Instrument provides that the Council shall determine the
admission of observers to the GEF Assembly and Council meetings. At its meetings
in November 1994 and May 1995, the Council decided to grant observer status to
NGOs at its meetings and to hold consultations with NGOs in conjunction with
each meeting. In consultations between the GEF Secretariat and NGOs, criteria for
the representation of NGOs at Council meetings were elaborated and approved by
the Council.65 The aim was to ensure that NGO representation would be broad-
based. In order to do this, NGOs have organized themselves into a network of
NGOs. Today there is a network with fifteen regional focal points, with one NGO
acting as the central focal point.

This network of regional focal points encourages and strengthens NGO
involvement in governance of the GEF. It allows for consultations involving a wide
spectrum of NGOs from all geographic regions to take place before Council
meeting. Currently more than 400 NGOs are accredited to the GEF. This wide
spectrum of consultation might require some sort of tracing. One way would be to
document all these meetings (as for example through minutes).

Another innovative means for NGO involvement relates to their
participation at Council meetings. It resembles the constituency principle applicable
for the participation of States in the Council. Today, five NGO representatives are
allowed to attend the GEF Council meetings. They are allowed to make statements
addressed to each agenda topic except during the discussion of the GEF budget. At
the same time, another five representatives follow the debate from a neighbouring
video room. NGOs are responsible for the selection of their representatives and for
the presentations on the issues.

65 Joint Summary of the Chairs, GEF Council Meeting, November 1-3, 1994, Appendix, Decision on
Agenda Item 6: "Question of NGO Observers at Council Meetings and NGO Consultations";Joint Summary
of the Chairs, GEF Council Meeting, February 22-24, 1995, Appendix, Decision of Agenda Item 9: "Criteria
for Selection of NGOs to attend/observe Council meetings and information on NGO consultation."
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2. Involvement in the Execution of GEF Projects

At the project level, several hundred NGOs and community-based
organizations actively participate in the execution of GEF projects. An interesting
feature is the GEF's Small Grants Program (IFIS), administered by UNDP and
which provides grants of up to $50,000 to finance activities of NGOs and
community based organizations. The decentralized and demand-driven structure of
the GEF Small Grants Programme has proven a key strength in ensuring country
and community-level ownership and initiative. This program has also contributed to
increase the visibility of the GEF at the local level.66 With its grass-root approach, it
has helped to develop innovative ways for promoting sustainable development.
Another interesting feature is that the Small Grants project has its own institutional
structure within the GEF galaxy.

One should also mention the medium sized grant program, which is open,
albeit not exclusively, to NGOs for grants below one million US dollars. These
grants benefit from expedited procedures which allow their processing to be made in
a simpler and quicker way than for other grants, although there might still need some
simplification in the process.

B. INCREASING THE OUTREACH OF THE GEF: THE CASE OF THE EXECUTING
AGENCIES

The GEF Instrument also allows for other bodies to be involved in
operational activities through the implementing agencies.

In order to enhance its efficiency and effectiveness and to strengthen
collaboration with executing agencies having special expertise within the GEF focal
areas, the GEF initiated in May 1999 a policy of expanded opportunities for
executing agencies, which enhances the direct access of agencies to project
preparation funds and their involvement in executing GEF projects. Four regional
development banks (the African Development Bank, the Asian Development Bank,
the European Bank for Reconstruction and Development and the Interamerican
Development Bank), FAO, UNIDO and IFAD have been identified by the Council

66It currently operates in more than 50 countries and is scheduled to expand at a rhythm of 5 new
countries per year.

2002] '



PHILIPPINE LAW JOURNAL

as agencies that may benefit from these expanded opportunities. Moreover, the
Council has urged the three Implementing Agencies to make a greater effort to
diversify and cooperate with a wider range of executing agencies.

An issue was the possibility of direct involvement (i.e.: not through one of
the Implementing Agencies) of these other agencies in project execution. This issue
relates directly to the core function of the GEF and particularly to its role as a
catalyst for promoting innovative and far-reaching activities in the promotion of
global environment concerns. Following the policy recommendations made with the
Third Replenishment of the GEF Trust Fund67 , the Council, in its session of
October 2002, decided that ADB and IDB be granted direct access to GEF
resources for the implementation of GEF projects.68

C. THE PRIVATE SECTOR: STILL TO BE FULLY INCORPORATED

Although private companies and financial institutions such as private banks
and insurance companies should play an important role within the GEF, so far this is
not the case. The integration of private sector entities in the GEF remains very
limited when compared with other actors.

The GEF Secretariat has put an effort into enhancing the involvement of
the private sector in the GEF.69 While the document it presented to the Council in
1996 was not well received, the GEF Council has come to support such
involvement. NGOs that had been reluctant to see private sector involvement are
today increasingly seeing its value.

1. The IFC: as an avenue to fund private sector projects

The private sector is involved in the GEF via the Implementing Agencies,
be it the World Bank, or UNDP. The World Bank, for its part, draws upon the
investment expertise of the International Finance Corporation (IFC). The projects
financed by the IFC are channeled to the GEF through the World Bank as
Implementing Agency. An open issue remains the fact that regardless of the
potential profitability of most private investments, the GEF provides concessional

67 GEF/A2/7, September 19, 200Z
6Joint Summary of the Chairs, GEF Council Meeting, October 14-15, 2002, p.5, par. 29.
69GEF Strategy for Engaging the Private Sector, GEF/C.7/12, March 7, 1996; Engaging the Private

Sector in GEF Activities, GEF/C.13/Inf.5 May 14, 1999.
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funding in the form of grants and hence subsidies to recipients. This type of funding
can be seen as seed money or risk grant for initiating a process. It is also very much
in line with the concept of public/private partnership as promoted by the WSSD in
Johannesburg in September 2002.70 However there are projects with the private
sector in which the GEF financing is not in the form of a grant.

The private sector can also be of great help in leveraging additional
financing in direct project co-financing and particularly in the replication of GEF
project results beyond what is possible through the public sector.7 1

In order to increase the relationships between the GEF and the private
sector, one should take into account that the lack of knowledge about the GEF
within the business community hampers involvement of the private sector. Another
problem might be the need to develop a more streamlined project approval process
to attract private investors.

2. The POPS Convention as Another Breakthrough

As noted, the GEF is the entity entrusted with the operations of the
financial mechanism referred to in Article 13 of the POPS Convention. In this
context it is interesting to note that at its 10th meeting in February 2001, the UNEP
Governing Council appealed to "Governments as well as intergovernmental and non-
governmental organizations and the private sector to provide sufficient financial resources necessagy
for impkmentation of interim arrangements for the Convention prior to the first session of the
Conference of the Parties".72 Calls for a broader burden-sharing base for the 3rd GEF
replenishment were made. They have not opened the way for private sector funding.
However, this might be a road followed for the 4th replenishment.

10 World Summit on Sustainable Development, Plan of Implementation, September 4, 2002. See
among others, par 81 establishing that the third replenishment of the GEF was successful and welcomed and
"will enable it to address the funding requirements of new focal areas and existing ones and continue to be
responsive to the needs and concerns of its recipient countries, in particular developing countries, and further
encourage GEF to leverage additional funds from key public and private organizations, improve the
management of funds through more speedy and streamlined procedures and simplify its project cycle."
Paragraph 82 states that ways of generating new public and private innovative sources of finance for
development purposes will be explored, "provided that those sources do not unduly burden developing
countries, noting the proposal to use special drawing rights allocations for development purposes, as set forth
in paragraph 44 of the Monterrey Consensus."

7 
IT& Firri Decade of the GEF, Second Otrall Peoformanca Stud of the GEF, GEF, January 25, 2002, p.

10 8
.

72 UNEP Governing Council Decision 21/4, (9 February 2001), paragraph 8.
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3. The Fiduciary Principle as a Means of Avoiding Allegations of Bias as a
Result of Private Sector Funding

Calls for private sector involvement in solving issues of common concern at
the international level have been expressed notably by UN Secretary-General Kofi
Annan, when he put forward the idea of a Global Compact. This fits in with the
increased role of civil society of which the private sector is said to be a part. There is
in other words a call for "private" civil society to be accountable: to accept
obligations in return for the voice and indeed influence it is being accorded on the
international plane.

A question that arises, however, is one of potential conflicts of interest and
impartiality in decision-making. Private sector funding should not be at the expense
of, or conditioned by, a private sector agenda. This raises issues of legitimacy and
ethics. It is clear that although private sector funding is sought for the promotion of
issues of common concern, they have no role in setting the agenda and nor should
they appear to set the agenda.

In this context trust-like institutions, or institutions such as the GEF,
premised on a fiduciary principle, are a particularly appropriate means of avoiding
both bias and indeed, allegations of bias. This is because control of the finances rests
with a third party who is under an obligation to act in the interests of beneficiaries -
and not the donors.

V. ABOUT INSTITUTIONAL DIVERSITY AND CREATIVITY:
THE GEF IS A NEW TYPE OF INSTITUTION

A. THE LEGAL CONDITIONS FOR ESTABLISHING THE GEF
AND THE PREROGATIVES OF THE GEF COUNCIL FOR CONCLUDING

ARRANGEMENTS

The conditions establishing the GEF have left their mark on the legal make-

up of this entity. The GEF is not the result of an interstate agreement. This
indicates that the States were not willing in 1994 to confer upon the GEF a distinct
legal personality with the capacity to enter into international agreements within its
sphere of jurisdiction.7 3

"On the attributes attached to the quality of subject of international law, see the Advisory Opinion of
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This issue played a role when the GEF Council examined and approved the
arrangements and agreements with the Conferences of the Parties to the conventions
on Climate Change and Biological Diversity.74 The Instrument in its Annex B
relating to the role and fiduciary responsibilities of the World Bank as trustee of the
Trust Fund of the GEF, stipulates that the Bank is responsible pursuant to a request
of the Council for formalizing the arrangements and agreements concluded with the
Conferences of the Parties.75 This provision illustrates the distinct manner in which
the conventional relations are managed. Even if it falls to the Bank to formally
conclude the arrangements and agreements, since the GEF Council was not granted
this power, this can only be carried out once the GEF Council has had the
opportunity to study and approve such arrangements and agreements. It was
decided to adopt several Memoranda of Understanding to address the very issue of the
allocation of responsibilities. The legal nature of these instruments was not further
specified and these Memoranda were not signed by Conferences of the Parties and
the GEF Council but rather, were adopted by them. The GEF Secretariat would
consult with the World Bank on the content of these Memoranda. By so doing, the
eventual problems of competence vis-d-tis the Bank that could have emerged were
thus avoided.

It is interesting to note the two-step process that has been retained, allowing
Participating States to decide on the nature of the GEFs external relations, while
acknowledging the World Bank's capacity to formalize these relations.

The term "formalisation" used by the Instrument merits some clarification.
The World Bank's power to formalize arrangements or agreements concluded with
the Conferences of the Parties falls within the scope of its fiduciary responsibilities as
a trustee. It should be understood as only conferring upon the Bank the authority to
appreciate if these arrangements or agreements conform to its responsibilities as
trustee.

the International Court of Justice on the reparation for injuries suffered in the service of the United Nations, 11
April 1949, ICJ Report 1949, 178-180.

74Paragraphs 2 0(g) and 27 of the Instrument. See also Article 11.3 of the Convention on Climate
Change and Article 21.1 of the Convention on Biological Diversity.

75Paragraph 7 of Appendix B reads as follows: "The Trustee may enter into arrangements and
agreement with any national or international entity as may be needed in order to administer and manage
financing for the purpose of, and on terms consistent with, the Instrument. Upon the request of the Council,
the Trustee will, for the purposes paragraph 27 of the Instrument, formalise the arrangements or agreements
that have been considered and approved by the Council with the Conferences of the Parties of the conventions
referred to in paragraph 6 of the Instrument".
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B. THE GEF IS NOT AN ISOLATED CASE IN THE INTERNATIONAL ORDER

At the time of the GEF's establishment, a number of States, particularly
industrialized countries were wary of creating a new global organization that would
be accompanied by a new global bureaucracy. The legal structure of the GEF
responds to this concern. It also reveals the influence of pragmatism in international
relations, which encourages the creation of institutional mechanisms that benefit
from a certain degree of international stature. It is within this context that one can
best appreciate all of the particularities of the GEF.

It is also noteworthy that the establishment of the GEF is not an isolated
case within the international order. One can refer to cases where new institutions
were created resulting from the contribution of other international organizations
without the intervention of States. One such example is the Joint Vienna Institute,
created jointly by the IMF, the World Bank, the Organization for Economic
Cooperation and Development (OECD), the European Bank for Reconstruction
and Development (EBRD) and the Bank for International Settlements (BIS). One
can also point to the recent transformation of an existing institution into a new
organization, as was the case with the Organization for the Security and Cooperation
in Europe (OSCE). The OSCE was granted numerous international attributes,
without having been constituted by an intergovernmental agreement and without
being formally granted international legal personality. This illustrates the great
diversity existing among the international institutions and organizations. The GATT,
for example, operated for a long period of time as a defacto international organization
before having its international status and legal personality sanctioned by an
intergovernmental agreement.

The World Food Programme (WFP) is an interesting example of such a
hybrid creature in the international order. Moreover, it presents a lot of similarities to
the GEF.

C. ABOUT AUTONOMY: THE CASE OF THE WORLD FOOD PROGRAMME (WFP)

The World Food Programme (WFP)76 is an early UN institution, which has
an interesting legal structure. It owes its origins to concern over how to dispose of

7'6Today the World Food Programme is the largest international food organization. See generally
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food surpluses, a problem which would be turned to the benefit of feeding the
hungry. The FAO had been considering the problem of food surpluses since 1949,
via a Committee on Commodity ProblemsfT. However, it was pursuant to a UN
invitation issued to the FAQ in 1960, that the WFP was created in 1961 on a
temporary three-year basis. This action was bolstered by a US offer for funding in
the same year. The actual creation of the WFP was approved first by a resolution
adopted by the WFP Conference on 24 November 196178, and then by General
Assembly resolution 1714 (XVI) of 19 December of the same year. The WFP began
functioning on 1 January 1963 and after its three year trial period, was renewed in
1965, again by FAQ 79 and UN General Assembly8° Resolutions.

The WFP thus presents the peculiarity of having been created by
resolutions of two different international institutions. Further, the WFP was founded
by two organizations on the basis of parallel resolutions rather than on the basis of a
signed agreement. The fact that the WFP was created by a plurality of organizations
is a rare make-up for an international institution, certainly at the time of its creation.
It is presented as an "autonomous joint subsidiary programme of the United Nations
and the FAQ" 81 ; with legal capacity to contract, acquire and dispose of property and
to be a party to judicial proceedings on_# by drawing on the legal capacity of the UN
and the FAG8 2.

Thus, another feature similar to the GEF is that the WFP does not enjoy
independent personality but rather benefits from a certain degree of autonomy.
Administration of the WFP is carried out under the guidance of the Committee on
Food Aid Policies and Programmes which is made up of 42 States - all of which are
members of either the UN or the FAQ -, 21 of which are elected by the Economic
and Social Council and the remaining 21 by the FAQ Council. Its Executive Director
acts on the basis of a delegation by the Secretary-General of the UN and of the
Director-General of the FAO.8 3

vwvv.wfp.org/info/intro/Info.html
"See E. Luhe "World Food Programme UN/FAO" in Encyclopedia of International Law vol. 5,

International Organizations in General; Universal International Organizations and Cooperation", North-
Holland, Amsterdam etc., 1981, 404 at 404.

78Resolution 1/61 adopted on 24 November 1961
7FAO Conference Resolution 4/65
8'Resolution 2095 (XX)
B1Article VIII (1) WFP General Regulations and Rules
82Article VIII (2) WFP General Regulations and Rules
83See H. Schermers & N. Blocker Inteona /wllnrtixidonalLaw, 31' ed., Martinus Niihoff Publishers, The

Hague etc, 1119 at §1777.
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WFP operations are undertaken on the basis of in-kind, cash and service
donations. WFP activities are financed through a trust fund established under FAO
Financial Regulations.

D. Towards Increasing Autonomy for the GEF

Some recent developments are illustrative of the increasing autonomization
of the GEE. It shows how its brokering role leads it to be increasingly independent
of the Implementing Agencies. The GEF Secretariat, which is functionally
independent, plays a crucial role in this process.

In 1999, the GEF Council decided upon the application of a fee-based
system for Implementing Agencies with respect to GEF projects. It is under
discussion and should be decided upon by the GEF Council in 2003.The fee-based
system is supposed to provide transparency and implement cost savings. It enables
comparisons to be drawn between the various competitors and highlights their
respective comparative advantages. Previously, the Implementing Agencies were
reimbursed for their expenses through annual administrative budgets.

A new "programmatic approach" is currently being put forward. It rests on
an agreement between a country with the members of the GEF system, i.e.: the GEF
Secretariat, the Implementing Agencies as well as with other donors. The country
should agree with them on a multi-project approach to be implemented over a multi-
year time frame (i.e.: medium and long-term). What is at stake in this new approach
is the necessity for coordination and complementarity among projects and donors (as
opposed to a fragmented approach based on projects being developed independently
from each other) to address global environmental problems. The Implementing
Agencies are called upon to implement projects within the framework of that
programmatic approach.

These initiatives go hand in hand with the decision made by the Council in
1999 to give direct access to executing agencies to GEF funding for project
preparation and therefore expanding its outreach towards other actors. Two regional
Banks (ADB and IDB) were granted, in October 2002, direct access to GEF
resources for projects implementation.

Even though the GEF lacks a distinct legal personality, these above-
mentioned steps show that the GEF does nonetheless enjoy a large degree of
functional autonomy. It is furthermore gaining autonomy in its relationship with the
three Implementing Agencies with respect to cost issues and execution of projects.
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VI. CONCLUDING REMARKS: THE GEF AS A GALAXIAL INSTITUTIONAL
EXPERIMENT

A. The GEF as a Viable and Tried Blueprint for the Management of
Common Interests

During the last fifty years, traditionally, new organizations have been created
whenever a new domain was to be regulated, and the problems arising from the
multiplication of institutions has often been decried. Although called for by some,
there is nonetheless great reluctance to create something like a new World
Environment Organization. Against this background, the GEF model of inter-
institutional cooperation offers many promising perspectives.8 It shows how
existing intergovernmental organizations may assume additional tasks through
coordinated efforts, even if, it is true, it is at the cost of complex inter-institutional
relations.

In addition, the GEF model offers a good example of "clustering" different
agencies and activities. It works on synergies and linkages. As such, it provides a
viable and tried blueprint for the management of common interests in the future.

At the institutional level, the GEF's governing structure is an interesting
experiment of pragmatic reconciliation of the ideals of universality and democracy
and transparency on the one hand and a small and efficient decision-making body on
the other. The voting constituencies on the one hand combined with a weighed
double majority represent a mechanism that may well be used for other institutions
and mechanisms.

These elements, as well as the institutional experience of the GEF gained
over the last decade, should favour the acknowledgement of the GEF as the primary
financial mechanism for the global environment that is capable of offering
integration, coherence, and positive impacts on the ground. The GEF is seen also to

""The GEF is a unique experiment in interagency collaboration among important agencies in the UN
system and the World Bank Group. This multilateral system in general is not well known for many successful
attempts at interagency collaboration in operational matters. OPS2 considers the GEF to be a particularly
encouraging example of constructive interagency cooperation", See Second Overall Performance Study, GEF,
January 25, 2002.
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be "highly adaptable and uniquely positioned to take on additional responsibilities to
help close the recurring gaps in the evolving environmental regime".85

B. EMULATION OF THE GEF MODEL AND THE WAY AHEAD FOR THE GEF

When it was first conceived, the GEF was innovative in that it created an
inter-institutional mechanism for the financing of the protection of the global
environment. What is worth noting is that today, financing mechanisms which are
being developed to combat specifically targeted global problems, in many respects
tend towards emulation of the GEF, or at least taking into account its main features.

Most notable of today's examples is the Global Fund to combat HIV/AIDS
and other communicable diseases such as malaria and tuberculosis. This Fund (GF-
ATM) emerged from the General Assembly's special session on HIV/AIDS in June
2001 and received political support at the G8 Summit in Genoa in July 2001. Its
Board met for the first time on 28-29 January 200286 and the Fund officially began
functioning in April 2002.87 In many respects, the debates which have taken place
prior to the establishment of the GF-ATM echo the GEF as a blueprint (although in
the end the GEF governance model was rejected), while highlighting the needs for
the GEF to streamline its project cycle processes as well as getting the private sector
further involved, so as to meet the- new expectations placed on such financial
mechanisms to deal with global issues.

The GEF is work' in progress. Akeady, its institutional achievements are
quite remarkable. Since its restructuring, it has amongst other things, stressed
openness in its decision-making. The GEF is expanding the horizons of decision
makers both in developing countries and the multilateral development agencies to
include the major global environmental issues as practical and policy concerns. It has
welcomed NGOs into its planning and operations. The GEF has also promoted the
involvement of affected communities both in the planning and the execution of

RSSee CEO Note on GEFActitius Related to the World Summit on Sustainabk Development, GEF/C.17/9

April 5, 2001, page 2, paragraph 13.
"At its first meeting on 28-29 January 2002, the Board approved its first call for funding proposals

from country partnerships. The initial round of grants will be awarded in April 2002. By that date, pledges of
US$1.9 billion had been made, (including a US$200 million pledge by the US on 28 January 2002) and it is
expected that US$700 million will be disbursed in 2002. However, UN Secretary-General Annan estimates the
Fund will need $7 billion - $10 billion a year to operate. Guidelines for the submission of proposals where
drawn up by the Board at its first meeting. They explain eligibility, application procedures, the types of project
funded and the criteria on which the funding is based.

87
Participants in the Board meeting include high-level representatives from Anglo-American PLC,

Brazil, China, Gates Foundation, Italy, Japan, German Institute for Medical Mission, Health Rights Action
Group, Pakistan, Sweden, Thailand, Uganda, United Kingdom, and the United States.
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sustainable development projects. It has unique experience in designing and
implementing country-based responses to global environmental concerns, and is
increasingly identifying and responding to the synergies between its focal areas. It has
demonstrated in the past ten years that it is an innovative, flexible entity that can
respond to new challenges and responsibilities, particularly those emanating from the
global environmental conventions. It functions as a facility, that is to say a catalyst
for triggering joint and parallel actions to, be -undertaken .by all the concerned
partners, States, international and non-governmental organizations as well as the
private sector and local populations in order to shape a durable and viable world.

Another advantage of a GEF-type structure is that it shows how the UN
system can adapt itself in order to face new challenges, while making use of existing
institutions. Flexibility and pragmatism were important tools for setting the policy
and legal profile of the institution, providing it with independence, but not with a
full-fledged international legal personality. This formula created a new partnerslip
between the World Bank and the UN. An important feature is the fact that the GEF
has its independent governance structure and its own Secretariat. This has been
crucial for ensuring that global environment concerns penetrate the activities of the
Implementing Agencies. It has also encouraged new ways of cooperation among
these institutions and other partners, such as the regional development banks,
NGOs, and the private sector. In fact, the GEF galaxy reveals the multiple
relationships that are taking place in the international arena among partners of
different profiles and standing, all of which have a role to play in promoting
sustainable development.

---o~o-
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